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JUDGES 


OP 


THE    SUPREME    COURT, 

DURING  THE  TIME  OF  THESE  REPORTS. 

Hon.  Thomas  Slidell,  Chief  Justice, 

Hon.  C.  VooRHiES, 

Hon.  a.  M.  Buchanan, 

Hon.  a.  N.  Ogden,  }•  Associate  Justices. 

Hon.  J.  G.  Campbell, 

Hon.  H.  M.  Spofford,* 

*  Beeted  to  ffld  the  racwicy  occasioned  by  the  refliffnatlon  of  Justice  Oamtbill. 

Isaac  £.  Morse,  Attorney  General. 


NOTE. 

In  the  case  of  Parhatn  A  Lowry  v.  Mr%,  Gohb^  at  page  423,  Mr.  Justice 
Ococi  18  erroneously  reported  as  dissenting  from  the  opinion  of  the  court 
Judge  Ogden  pronounced  the  opinion  of  the  court  as  to  the  liability  of  the 
mreties  on  the  appeal  bond — the  Chief  Justice  dissenting.  The  court  was 
aoanimous  on  the  other  matter  embraced  in  the  opinion  pronounced  by  tlie 
Chief  Justice. 

Mr.  Justice  Spofitoro  took  no  part  in  the  decision  of  yeic  Orleans  v.  Mrs. 
ijraiUi€,  and  ^ceo  OrUans  v.  Cordeciolle. 
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CASES 

ARGUED  AND   DETERMINED 

»  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

NEW  ORLEANS- 


MANVAVLV,  1854. 


JUDGES  OF  THE  COURT. 

Hon.  Thomas  Slidbll,  Chief  Justice, 
Hon.  C.  Yoorhies, 

Hon.  a.  M.  Buchanan,      \    a        •  *    t    *- 
H0N.A.N.OGDKN.  "tAssocuUeJusttces. 

Hon.  J.  G.  Campbell. 


Glbmbt  Bubkb  v.  Hib  CBEDirona,  and  the  Creditorb  of  Glendy 
Burke  k  Co. 

ttan  not  be  flompdled  to  oompleto  the  nle  In  oonlbnnity  with  the  proem  tferbal  of  the 
\  vtafim  the prooM  verbal  Taries  both  from  the  advertiaement  and  the  order  of  sale. 


APPEAL  from  the  Fiflh  District  Court  of  New  Orieuis,  Buchanan^  J.— 
IFaAb^  S  DeFraneey  for  the  Syndic : 

Bot  the  appellant  contends  that  we  are  bound  solely  and  entirely  by  the  ad- 
Tertisement  That  all  evidence  as  regards  the  acts,  the  explanations  sought 
and  given,  and  declarations  niade  by  the  auctioneer  at  the  time  of  sale,  cannot 
enter  into  the  contract,  nor  be  considered  b^  the  Court,  nor  proof  be  offered  re- 
garding them. 

The  appellant  seems  to  consider  the  advertisements  of  auctioneers  as  con- 
tracts of  the  most  solemn  nature ;  as  unalterable  as  the  laws  of  the  Medcs  and 
the  Persians;  as  irrevocable  as  the  decrees  of  fate;  a  species  of  Procrustean 
bed  into  whi<^  all  lengths,  all  breadths,  all  sizes  must  be  made  to  fit. 

This  extraordinary  pos^ion  is  attempted  to  be  sustained  by  several  decisions 
of  oar  Court,  some  of  which  are  herein  referred  to,  and  all  perhaps,  decisions 
proper  and  jost  under  their  peculiar  circumstances.  One  fact  is,  however, 
true  with  regard  to  them  all ;  a  fact  which  conclusively  answers  the  exceptioDs 
taken  by  appellant's  counsel,  to  the  admission  of  any  testimony  with  regard  to 
the  facts  which  transpired  at  the  time  of  sale.  That  fact  is  this,  that  in  every 
case,  the  circumstances  attendant  on  the  several  transactions,  are  minutely 
shown  and  and  attentively  considered  by  the  Court,  and  in  one,  the  most  recent 
of  them,  Foree  v.  JPmnetal,  6th  A.,  387;  the  wisdom  of  such  a  course  is  pro- 
perty commended.  In  the  19th  L.  R.,  are  two  cases,  Nott  &  Cn,  v.  Oakey^  page 
18.  After  examining  the  facts  of  the  case,  the  purchaser  was  released  from  the 
penalty  of  a  sale  a  H  folU  enchere  f)ecause  conditions  more  onerous  were  im- 
posed by  the  auctioneer,  and  conditions  at  variance  with  those  in  hand-bills 
distributed  through  the  crowd.  **  The  purchase  may  have  been  made,  say 
the  Court,  under  an  error  created  by  the  plaiutiifs  themselves."    It  will  be 
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BuRu  found  that  the  only  principle  enunciated  in  this  and  in  all  analogous  decisions 
OB  OmiTOBa.  is  this  rule  as  old  as  law  itself:  that  when  error  is  created  in  the  mind  of  the 
purchaser  by  the  act  of  the  vendor,  the  purchaser  is  not  bound  and  should  not 
suffer. 

The  difference  between  these  cases  and  the  present  is,  that  the  defendants  do 
not  claim  the  benefit  of  any  alleged  error  on  the  part  of  the  vendor,  but  claim 
to  substitute  a  contract  of  their  own  in  place  of  one  incurred. 

G,  Hoselius  appeared  for  the  Syndic  and  Auctioneers. 

Levi  Fierce  for  defendant  and  appellant 

As  to  the  merits  of  the  case,  the  Tutor,  defendant,  submits  that 

All  Bales  of  property  ceded  to  creditors  must  be  made  on  the  same  terms 
and  under  the  same  formalities  that  property  seized  on  execution  is  sold.  Art. 
2180  Civil  Code. 

When  there  exists  a  mortgage  or  privilege  on  the  propeity  put  up  for  sale, 
the  Sheriff  shall  give  notice  before  he  commences,  that  the  property  is  sold  sub- 
ject to  all  privileges  and  hypothecations  of  whatsoever  kind  they  may  be,  with 
which  the  same  is  burthened,  and  with  the  condition  that  the  purchaser  shall 
pay  in  his  hands  whatever  portion  of  the  price  for  which  the  property  shall  be 
adjudicated,  may  exceed  the  amount  of  the  privileges  and  special  mortgages  to 
which  such  property  is  subject.     Code  of  Practice,  Art  679.    Vide  also  688. 

Art  689.  When  a  seizing  creditor  has  a  privilege  or  special  mortgage  on 
the  property  seized,  for  a  debt  of  which  all  the  instalments  are  not  yet  due,  he 
may  demand  that  the  property  bo  sold  for  the  whole  of  the  debt,  provided  it 
be  on  such  terms  of  credit  as  are  granted  to  the  debtor  by  the  original  contract 
for  the  payment  of  such  instalments  as  are  not  due.  Vide  Louche  v.  Uhum 
Bank,  2d  An.,  p.  618. 

Act  of  1817,  p.  184,  Sec.  16.  The  privileged  or  mortgaged  creditors  of  the 
insolvent  debtor  shall  not  be  bound  by  the  decisions  of  the  niigority  of  the  other 
members,  either  in  amount  or  persons,  if  the  said  creditors  want  to  sell  tho 
property  on  credit,  and  the  privileged  or  mortgaged  creditors  shall  always  have 
the  right  to  require  that  the  sale  of  so  much  property  only  on  which  their  res- 
pective privileges,  or  mortgages  rest,  be  made  for  cash  as  will  be  suflScient  to 
make  the  amount  due  to  them,  together  with  interest  and  costs. 

La.  Rep.,  Vol.  7.  The  mere  legal  agent  appointed  to  sell  property  by  au- 
thority of  law,  has  no  powers  but  those  conferred  by  law.  Page  421,  (as  a 
Syndic.) 

La.  Rep.  Vol.  19,  p.  18.  Where  the  terms  of  an  auction  sale  are  changed, 
or  new  conditions  imposed  fiK>m  those  advertised,  by  proclaiming  them  at  the 
stand,  at  the  commencement  of  the  sale,  the  purchaser  is  not  bound  by  them. 
Nbtt  <&  Co,  V.  Oakey, 

2d  Annual,  p.  2.  The  advertisements  are  binding  upon  both  purchaser  and 
vendor,  and  neither  party  can  insist  on  any  thing  that  was  said  by  the  auction- 
eer at  the  time  of  sale,  in  any  respect  varying  or  adding  to  the  printed  condi- 
tions or  the  description  of  the  object  offered.  Lay  ton  v.  Hennen,  Bdhington 
on  Auction  Law,  Lib.  18.    Vide  6  Annual,  886,  to  the  same  effect 

The  case  is  now  stated  to  the  Court,  and  the  authorities  on  which  the  defen- 
dant relies. 

Slidell,  C.  J.  This  case  arises  on  a  rule  taken  against  the  tutftr  of  Wm,  B. 
Burke  to  enforce  his  compliance  with  an  adjudication  at  auction  of  certain  real 
estate. 

We  are  of  opinion  that  the  defendant  cannot  be  compelled  to  complete  tiie 
sale  in  conformity  with  the  procs  verbal  of  the  auctioneer,  which  is  made  the 
basis  of  the  rule,  because  it  varies  both  from  the  advertisement  and  the  orders 
of  sale. 

It  is  said  that  the  change  which  constitutes  this  variance  was  announced  by 
the  auctioneer  at  the  stand,  and  that  Burke  understood  it  Without  deciding 
the  question  whether  parol  evidence  was  admissible  to  show  what  declarations 
were  made  at  the  sale  by  the  auctioneer,  and  what  conversations  took  place,  we 
think  it  sufficient  to  say  that  the  testimony  of  the  auctioneer  as  to  what  he  ob* 
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aflr7«d  to  the  andieDce  is  at  varuuioe  with  his  procM  terbaly  and  both  are  at        ^^w* 
Tiriance  with  the  adTertisement ;  aod  the  conclusion  is  forced  upon  our  mind,  Hn  CunroM. 
that  the  matter  was  not  understood  either  by  the  auctioneer  himself  or  the 
audience,  in  consequence  of  the  obscurity  of  the  advertisement 

The  only  mode  of  doing  justice  to  all  parties,  the  creditors  and  the  purcha- 
sers, k  to  set  aside  the  afi|)udicati«m  as  irregularly  made. 

There  is  a  circumstance  connected  with  the  mortgage  debt  which  seems  to  hare 
been  overlooked  in  the  application  for  the  order  of  sale,  in  the  order,  and  in  the 
advertiaement;  and  that  is,  that  two  interest  notes  were  due,  and  had  become 
under  the  contract  a  cash  capital  bearing  eight  per  cent,  interest  Whether 
this  stipulation  as  to  compound  interest  was  or  was  not  unlawful,  we  express  no 
opinion.  But  at  all  events,  two  interest  notes  were  due  before  the  sale,  so  that 
whatever  equity  there  might  be  in  treating  the  use  of  the  property  by  the  pur- 
chaser after  his  purchase,  as  an  equivalent  for  the  ittimatured  interest  notes, 
there  certainly  was  none  in  asking  him  to  pay  interest  which  had  matured  be- 
fore the  sale  without  giving  him  credit  for  it  on  the  amount  of  his  bid.  We 
would  also  add  that  the  property  was  mortgaged  to  the  State  for  forty-three  in- 
terest notes  of  $155  85  each,  and  ^eproces  verbal  speaks  of  forty-two  of  that 
denominatioa  to  be  assumed,  without  specifying  which  they  are. 

We  recommend  the  granting  of  a  new  order  of  sale  by  the  Court  below, 
providing  specifically  for  the  terms  of  the  sale  in  this  complicated  matter,  so 
that  the  advertisements  may  inform  bidders  clearly  what  will  be  their  liability. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  this  at^udication  to  O.  Burke,  tutor,  be  annulled,  the  costs  of  the  rule 
in  both  cases  to  be  paid  by  the  insolvent  estate. 


Ik  the  matter  or  Burke  t;.  His  Creditors. 

SLIDELL,  C.  J.    For  the  reason  assigned  in  case  under  same  title,  No.   8248 
of  the  docket  of  this  Court,  a  similar  judgment  is  rendered  in  this  case. 
It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be  reversed, 
and  the  a<$udication  to  G.  Burlre,  tutor,  be  annulled— the  ccsts  of  the  rule  in 
both  Courts  to  be  paid  by  the  insolvent  estate. 


John  Haoenberger  t;.  John  Wild. 

Where  the  elalin  tor  damages  If  fleUtloiu,  and  made  for  the  pnrpoee  of  giving  the  Snpreme  Ooart  ja- 
vWietioB,  the  appeal  win  be  dlimiaaed. 

APPEAL  from  the  Third  District  Court  of  New  Orieans,  Kennedy,  J. 
Schmidt^  for  plaintiff  and  appellant  Collins,  for  defendant. 
YooRBixs,  J.  In  this  case,  the  plaintiff  sought  the  nullity  of  a  judgment 
rendered  against  him  in  favor  of  the  defendant,  for  the  sum  of  $170  10,  on  the 
ground  that  it  had  been  obtained  through  fraud;  and,. moreover,  prayed  for 
$850  damages  for  the  illegal  proceedings  thereon,  and  for  an  injunction,  which 
was  granted. 
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^  The  District  Court  gave  judgment  in  favor  of  the  defendant,  dismissing  the 

Wild.         plaintiff's  demand  on  the  injunction,  and  the  latter  appealed. 

The  dismissal  of  the  appeal  is  prayed  for  on  several  grounds.  But  it  is  ne- 
cessary to  notice  only  one  of  them,  which  we  deem  sufficient — that  to  the  juris- 
diction of  this  Court  The  matter  in  dispute  as  to  the  nullity  of  the  judgment, 
does  not  exceed  the  sum  of  $800.  It  is  clear  that  this  Court  would  not  have 
jurisdiction  of  that  alone.  From  the  nature  of  the  matter  in  litigation,  and  the 
absence  of  any  allegation  or  proof  of  specific  damages,  we  are  satisfied  that 
the  claim  for  damages  is  fictitious,  and  made  for  the  purpose  of  giving  juris- 
diction to  this  Court  It  has  been  repeatedly  held,  that  such  a  claim  cannot 
give  jurisdiction  to  this  Court  In  the  case  of  the  R  R,  Company  v.  Williams^ 
16L.  R  182,  Judge  JtfbrpAy,  as  the  organ  of  the  Court,  remarked:  "We 
readily  avail  ourselves  of  this  opportimity,  which  has  appeared  to  us  a  fit  one 
for  the  purpose  of  declaring  that  we  are  by  no  means  disposed  to  suffer  ficti- 
tious and  imaginary  claims  to  be  tacked  on  a  real  one,  for  the  sole  purpose  of 
bringing  up  suits  before  this  Court,  in  violation  of  the  Constitution,  and  in  de- 
rogation to  the  respect  due  to  the  Courts  of  justice.''  See  also  the  case  in  17th 
L.  R.  104. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  be  dismissed  at 
the  appellant's  costs. 


F.  Sbionouret  &  Co.  v,  C.  Gardannb   and  Wife. 

The  wife  ifl  not  personally  bound  for  the  price  of  furniture  sold  to  her  husband,  although  she,  as  a 
member  of  his  fkmily,  may  have  had  the  use  of  it» 

The  vendor  can  not  exercise  his  privilege  on  goods  sold  to  the  husband,  after  they  have  been  par- 
chased  by  the  wife  under  a  selsure  and  sale  against  the  husband  to  satisfy  her  dowry.  C.  C. 
8184,  No.  7.,  8194. 

Where  the  wife's  judgment  against  her  husband  has  been  ratified  by  a  daUan  m  p<Uemmty  the  set- 
tlement cannot  afterwards  be  set  aside  by  them,  and  the  Judgment  revived  to  the  pr())udice  of  the 
claims  of  the  husband's  creditors.    Buchanan^  J.,  dissenting. 

Oonsideriug  the  relation  between  husband  and  wife,  and  that  their  possession  is  a  Joint  one  of  all 
the  objects  belonging  to  the  community,  no  adverse  title,  during  the  marriage,  can  ever  be  set  op 
in  the  wifb  to  defeat  the  vendor's  privilege  on  an  olject  purchased  by  the  community  and  unpaid 
for.    Ogd&n,  J.,  dissenting. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J.    Fil^ 
lieuly  for  plaintiffs.    Miles  Taylor  and  ff.  H,    Taylor^  for  defendants 
and  appellants. 

Sldjell,  C.  J.  This  suit  is  brought  upon  two  notes,  dated  in  August  1851, 
made  by  0,  Ga/rdanne  to  the  order  of  the  plaintiff,  and  payable  one  year  after 
date.  Tlio  prayer  is  for  a  judgment  against  the  husband  and  wife  in  solido. 
The  gn)und  upon  which  the  petition  asks  judgment  against  the  wife  is,  that 
the  notes  were  given  in  payment  of  certain  articles  of  household  furniture  sold 
to  the  hu8l)and  and  used  in  his  house  by  his  wife  and  family,  who  are  bene- 
fitted by  their  use,  and  that  although  Mrs.  Oardanne  did  not  sign  the  notes, 
she  is  bound  to  contribute  t(i  the  expenses  of  her  household,  and  share  the 
debts  of  her  husband  contracted  for  such  purpose.  The  petition  also  asked 
judgment  recognizing  the  vendor^s  privilege  upon  the  furniture,  of  which  a  list 
was  annexed.  There  was  judgment  according  to  the  prayer  of  the  petition, 
and  Mrs.  Oardanne  has  appealed. 
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The  IbUowing  hd  appeared  at  the  trial :  the  notes  arc  in  renewal  of  notes  8Bo»oir«CT  k  Co. 
fer  a  larger  sam  given  in  the  name  of  the  husband  in  1848,  for  furniture  pur-  GiwAm  ato 
chased  of  the  plaintifib  in  1846  and  1847.  A  witness  in  the  employ  of  plaintiffs 
says,  the  goods  were  sdd  to  the  defendants ;  that  both  defendants  came  into 
the  shop  and  bought  the  goods  mentioned  in  the  bill,  Mrs.  Gnrdanne  examining 
and  sdecting  the  fumitnre.  It  appears,  however,  by  a  written  admission  made 
at  the  trial,  as  well  as  by  the  petition,  that  the  goods  were  sold  to  Mr,  Oar- 
,  and  that  the  original,  as  well  as  the  renewal  notes,  were  given  in  his 
The  furniture  has  always  been  used  in  the  family,  and  is  now  in  the 
I  of  Jfrt.  Omdann€,  At  the  time  of  the  purchase,  a  community  of 
goods  existed  between  the  husband  and  wife,  which  was  dissolved  by  judgment 
m  1851.  By  the  same  decree,  she  had  judgment  against  her  husband  for 
$50,000,  the  amount  of  her  dowry.  FiH>n  fieri  faeias^  she  seized  the  furniture 
and  boogfat  it  at  sheriff's  sale,  crediting  the  price  upon  her  claim. 

We  think  the  wife  is  not  personally  bound  for  the  price  of  the  furniture, 
because  it  was  sold  to  the  husband ;  the  credit  was  given  to  him,  and  to  the 
eommtmity  which  then  existed,  and  of  which  he  was  the  head  and  master.  It 
was  niOTeover  the  sale  of  a  thing  which  the  husband  was  bound  to  furnish,  and 
he  bad  at  the  time  the  enjoyment  of  the  income  of  her  dower.  G.  G.  2829, 
2371,  2872. 

With  regard  to  the  vendor's  privilege,  we  think  the  plaintifis  lost  it  by  not 
curciflingit  before  the  wife's  seizure  and  sale.     G.  G.  8184,  No.  7,  8194. 

It  is  therefore  decreed,  that  the  judgment  condcming  the  wife  and  granting 
a  veiHlor's  privflege,  be  reversed,  and  that  there  be  judgment  in  favor  of  the 
defendant,  Jftv.  Qardann€\  the  costs  of  the  s«it  against  her  in  both  courts,  to 
be  paid  b  j  the  plaintitib. 

CampbMt  J.,  and  Voorhie$^  J.,  concurring. 

Buchanan,  J.,  dissenting.  I  am  of  opinion  that  the  privilege  of  the  vendor  has 
Bot  been  lost,  in  this  case,  for  the  reasons  given  in  the  dissenting  opinion  of  Mr, 
Jm^iee  tygden^  and  for  the  further  reason,  that  it  is  shown  by  the  record  that 
Jtfrc  Giirdannt  obtained  a  judgment  of  separation  of  property,  and  for  a  large 
aaoont  of  dotal  and  paraphernal  rights  against  her  husband,  which  judgment 
was  satisfied  by  a  dation  en  paiement.  This  datvm  en  paiement  was  after- 
wards set  aside,  by  consent  of  parties,  and  execution  issued  upon  the  judgment, 
*  which  execution  the  movables,  sold  by  plaintiffs  to  the  husband,  were 
[  by  the  sheriff,  and  i*urchased  at  sheriff's  sale  by  Mrs,  Gardanne.  It  is 
By  <qmiioD,  that  the  satisfiu^on  of  Mrs.  Gardanne' s  judgment  fixed  her  rights 
as  r^parded  the  creditors  of  her  husband,  and  that  the  husband  and  wife  could 
not  legaDy,  tiiereafter,  place  these  creditors  in  duriori  easu  by  subsequent 
eimveotiofDS,  reviving  the  judgment  of  the  wife  when  once  extinguished. 

OoDBV,  J.,  dissenting.  The  plaintiff  was  not,  acc<>rding  to  my  view  of  the 
law,  deprived  of  his  vendor's  privilege,  by  the  sale  of  the  furniture  to  the  wife. 
The  punibase  of  the  furniture  by  defendant,  was  made  for  the  benefit  of  the 
canmanity ;  the  price  constituted  a  debt  due  by  the  community,  and  although 
the  wife  might  exonerate  herself  from  liability  for  the  debt,  by  renouncing  the 
coaHDuntty,  I  think  she  cannot  be  permitted,  at  the  same  time,  to  retain  the 
funiiUtre  bought  by  her  husband  for  their  joint  benefit,  without  paying  for  it, 
aUiofigh  she  has  an  unsatisfied  daim  against  her  husband  for  her  dotal  or 
paraphernal  rights.  To  permit  one  creditor  to  be  paid  out  of  the  proceeds  of 
tbe  sale  of  an  object,  the  price  of  which  is  yet  due  to  another  creditor,  is 


6  SUPREME  COURT  OP  LOUISIANA, 

smaiiounirr  k  Co.  j^  itself  a  violation  of  the  principle  of  natural  justice,  that  no  one  should  be 
Gardankk  AMD  permitted  to  enrich  himself  at  another's  expense.  To  prevent  it,  the  law  has 
accorcied  a  privilege  io  the  vendor  as  long  as  the  property  remains  in  the  poa- 
session  of  the  vendee.  I  do  not  think  this  privilege  can  be  defeated,  in  the 
case  of  purchase  of  movables  by  the  husband  during  the  community,  by  his 
transfer  of  the  property  to  the  wife  in  payment  of  her  dotal  right  The  actual 
possession  continues  as  before  in  both  of  them,  and  their  liability  for  the  debt 
is  the  same.  Nothing  but  the  title  has  changed,  and  their  acts  in  that  respect 
ought  not  to  be  permitted  to  destroy  the  fair  and  just  claim  of  the  vendor  to 
be  paid  for  his  property.  The  transfer  having  been  effected  by  the  form  of  a 
judicial  sale,  does  not  render  it  different  from  a  dation  en  paiement^  which  the 
parties  might  have  resorted  to,  if  they  had  chosen.  Considering  the  relatioa 
between  husband  and  wife,  and  that  their  possession  is  a  joint  one  of  all  the 
objects  belonging  to  the  community,  I  consider  that  no  adverse  title,  during 
the  marriage,  can  ever  be  set  up  in  the  wife  to  defeat  the  vendor's  pririlege  on 
an  object  purchased  by  the  community  and  unpaid  for.  There  should  be 
judgment,  in  my  opinion,  against  the  husband,  with  privilege  on  the  furniture 
sold. 


John  Alexander  nf.  Seccomb,  Brooks  &  Adams. 

The  plea  in  compenaatlon  is  In  the  nafcate  of  a  demand,  and  ahoiild  set  forth  as  ezpltdtly  the 
manner  in  which  the  party,  who  claims  the  benefit,  acquired  his  right,  with  evefy  elromiMCaiiee  of 
time,  place,  Ac.,  as  if  the  matters  oifered  in  compensation,  were  the  sol^ect  of  a  direot  actloD. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Beynolds,  J.  J. 
B.  Brittoriy  for  plaintiff  and  appellant 

Campbell,  J.  This  suit  was  brought  by  John  Alexander  against  the  late 
fimi  of  Seecomhy  Brooke  &  Adams^  on  their  promissory  note  for  fifteen  hundred 
dollars,  dated  January  l8t,  1848,  payable  to  the  order  of  W.  Martin  A  Co,  and 
by  them  endorsed,  without  recourse. 

JSeccomh  only  was  cited,  and  answered  for  himself  alone.  Admitting  the 
signature  of  the  note,  he  avers  that  it  was  originally  given  to  W,  Martin  S 
Co.,  the  payees  and  endorsers ;  that  at  its  maturity,  and  while  it  was  stiU  in 
the  hands  of  payees  and  owned  by  them,  the  respondent,  as  liquidating  part- 
ner of  the  firm  of  Seccomb,  Brooke  &  Adams,  held  and  owned  a  check  drawn 
by  W.  Martin  &  Co.  in  New  York,  for  one  thousand  dollars,  and  protested  for 
non-pajrment ;  that  compensation  took  place  for  so  much  of  the  note  sued  on 
as  said  draft  amounted  to;  that  subsequently,  respondent  was  induced  to 
believe,  by  the  representations  of  W.  Martin  db  Co.,  that  they  had  transferred 
said  note  to  the  Canal  Bank,  and,  acting  under  their  fraudulent  representations, 
he,  in  error,  accepted  a  dividend  of  thirty  per  cent,  on  the  draft  drawn  by 
Martin  &  Co.  As  a  further  defence,  respondent  avers  that,  about  the  2d  of 
February,  185^>,  he  made  a  full  settlement  with  the  Canal  Bank  of  all  daims 
held  by  them  against  the  firm  of  Seccomb,  Brooke  &  Adams:  that  the  note 
sued  on  was  then  in  the  possession  of  the  bank,  was  embraced  in  the  settlement 
and  thereby  extinguished. 
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JodgmeDt  Wfts  rendered  in  fiivor  of  the  plaintiff  for  |827  64,  being  the      alkzandu 
amount  chimed,  less  the  demand  of  defendants  in  compensation,  which  was  Siocomb/  Rrookb 
allowed.    From  this  judgment,  after  an  ineffectual  attempt  to  obtain  a  new 
trial,  plaintiff  has  appealed. 

Our  attention  has  been  directed  to  a  bill  of  exceptions  to  the  opinion  of  the 
judge,  OTerruIing  the  objections  of  plaintiff  to  the  testimony  of  if.  Lindo^  a 
witness  caHed  to  testify  in  reUtion  to  a  draft  drawn  by  Warrick  Ma/rtin  (6  Co. 
Hie  testimony  of  this  witness  was  objected  to  on  the  grounds,  that  the  dates 
ml  the  names  of  the  parties  to  the  assignment  offered  in  compensation,  were 
not  set  forth  in  the  answer;  that  the  answer  was  too  vague  and  uncertain ;  and 
that  totimony  could  not  be  introduced  in  relation  to  a  draft,  when  a  check  was 
dedaredupon. 

We  think  the  court  erred.  It  has  been  repeatedly  held  that  a  plea  in  com- 
peontMKi,  being  in  the  nature  of  a  demand,  should  be  accompanied  with  a 
ipedfieation  of  the  particular  amount  expected  to  be  compensated,  of  the 
DBimer  in  which  the  party  who  claims  the  benefit,  acquired  his  right,  with 
every  circumstance  of  time,  place,  Ac.,  which  ought  to  be  given  in  other  demands, 
n  folly  and  explicitly  as  if  the  matters  offered  in  compensation  were  the  subject 
flf  a  direct  action ;  otherwise,  no  evidence  will  be  admissible  under  it.  The 
pica  filed  by  defendant  is  deficient  in  most  of  these  essentials.  The  name  of 
file  drawer  is  given,  and  the  amount;  but  we  have  no  specification  of  the  time 
vIkq  drawn  or  payable,  or  the  name  of  the  drawer  or  payee,  nor  of  notice  of 
protest  to  the  drawers ;  or  an  averment  that  notice  of  non-payment  was  given 
to  the  drawer. 

The  plea,  we  think,  was  two  vague  and  uncertain,  and  the  defendant  should 
■ot  have  been  permitted  to  offer  evidence  under  it     Sec  C.  P.  867.    McMastA*8 
T.  Pfllnwr,  4  A.  381.     White  v.  Moreno,  17  La,  872.    Smith  v.  Scott,  8  R.     . 
J58.    WiUox  v.  EU  Oreditort,  11  R  847.    Beall  v.  Allen,  2  An.  982. 

We  are  further  of  opinion,  that  the  court  erred  in  overruling  the  objection  of 
ihmtiirto  the  introduction  on  the  part  of  defendants,  of  the  insolvent  procecd- 
BgB  in  the  matter  of  Brooke  v.  ffis  Creditors,  to  prove  that  Brooke  had  been 
Miaiged  from  the  payment  of  the  note  sued  on.  The  answer  contains  no 
SMfa  allegation.  Conceding  next  the  discharge  was  granted,  non  constat,  that 
the  defendant  did  not  assent  thereto.  A  party  cannot  be  thus  surprised  by  the 
pnof  of  what  is  not  alleged,  or  of  which  no  notice  has  been  given. 

Bespoodent  has  failed  to  establish  his  plea,  that  the  note  sued  on  was  extin- 
piEhed  by  settlement  made  with  the  Canal  Bank.  Indeed,  it  is  conclusively 
pivred  that  the  note  was  not  included  in  the  settlement  with  Voorhies, 

The  conclusion  to  which  we  have  arrived,  renders  it  unnecessary  to  examine 
file  hills  of  exception  taken  by  defendant  The  signature  to  the  note  sued  on 
■adantied,  and  the  defences  set  up  have  failed. 

It  IB  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
Mtrict  Court  be  reversed.  And  it  is  further  ordered,  adjudged  and  decreed, 
tteplamtiff,  John  Alexander,  do  recover  from  the  defendant,  B,  Seccomb,  a 
Mnber  of  the  late  firm  of  Seeeomh,  Brooke  &  Adams,  the  sum  of  fifteen  hun- 
Mdoflars,  with  interest  thereon  from  January  1st,  1848,  and  costs  in  both 
worti.  And  it  is  further  adjudged  and  decreed,  that  the  demand  in  compensa- 
ti«  he  ^smisBed  without  prejudice. 
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^°'*OhiLdi!i«""*  prosecution  of  this  suit;  that  for  the  last  forty -five  years  she  has  heen  in  the 
«•  full  enjoyment  of  her  freedom  in  the  Parish  of  Pointe  Coupee,  as  also  her  said 

children  and  grandchildren,  until  about  the  close  of  the  year  1852,  when  they 
were  forcibly  taken  from  their  homes  in  said  parish,  at  night,  by  certain  armed 
persons  to  them  unknown,  and  transferred  to  the  custody  of  the  defendants, 
who  retain  them,  thus  deprived  of  their  liberty,  averring  that  they  are  slaves 
and  belong  to  them  as  such. 

The  defendants  rely  on  an  exception,  that  the  matters  and  things  alleged  and 
stated  in  the  manner  and  form  as  they  are  set  forth  in  the  petition,  exhibit  no 
cause  of  action  against  them,  and  no  right  on  the  part  of  the  plaintiffs  to  be 
free,  or  to  be  declared  free. 

On  those  pleadings,  a  judgment  has  been  rendered  by  the  court  below,  sus' 
taining  the  exceptions  and  dismissing  the  petition  of  the  plaintiffs ;  from  which 
judgment  the  present  appeal  is  taken. 

The  exception  taken,  admits  the  truth  of  all  the  allegations  in  the  petition, 
and  its  legal  effect  is  not  weakened  or  impaired  in  any  manner  by  the  protesta- 
tion contained  in  the  plea,  that  the  defendants  are  ignorant  and  innocent  of 
any  act  of  violence  towards  the  plaintiffs.  The  question  then  presented  is, 
whether  a  woman  who  was  once  a  slave,  but  for  forty-five  years  has,  with  her 
children  and  grandchildren,  lived  in  the  peaceable  and  quiet  enjoyment  of  liberty, 
can,  by  violence  and  force,  be  reduced  to  the  condition  of  slavery,  without  the 
right  of  <iuestioning  the  title  of  one  who  assumes  to  be  the  owner.  The  affir- 
mation of  this  proposition,  so  repugnant  to  the  natural  dictates  of  reason  and 
huriiauity,  is  supposed  to  )»e  t)ie  consequence  of  the  peculiar  legislation  of  the 
State,  proscribing  ctrtain  rules  for  the  emancipation  of  slaves ;  and  it  has  been 
argued  tliat  a  slave  cannot,  by  our  laws,  acquire  a  prescriptive  title  to  his 
liberty,  notwithstjvnding  Article  8510  of  the  Civil  Code,  which  declares,  "  if  a 
master  suffer  a  slave  to  enjoy  his  liberty  for  ten  years,  during  his  residence  in 
the  State,  or  for  twenty  years  while  out  of  it^  he  shall  lose  all  right  of  action  to 
recover  the  possession  of  the  slave,  unless  the  slave  be  a  runaway  or  fugitive." 
This  provision  of  the  Code,  we  are  told  by  counsel,  is  merely  idle,  without 
meaning  or  applicability,  and  can  in  no  way  affect  the  right  of  the  master  to 
reduce  his  slave  into  actual  possession  at  any  time.  We  would  not  feel  our- 
selves at  liberty,  under  any  circumstance,  to  disregard  such  a  clear  expression 
of  the  legislative  will  as  is  contained  in  that  article,  and  we  see  nothing  in  the 
relation  subsisting  between  master  and  slave,  or  in  the  laws  which  undertake 
to  regulate  the  aUitfis  of  the  slave  in  reference  to  his  rights  and  privileges  as  a 
freeman,  incompatible  with  the  prescriptive  title  to  freedom  which  he  may 
acquire  under  that  law. 

The  law  recognizes  this  as  one  of  the  modes  in  which  a  slave  may  acquire 
his  right  to  freedom,  for  if  the  master  is  denied  a  right  of  action  to  recover 
possession,  after  suffering  his  slave  to  enjoy  his  liberty  for  a  certain  length  of 
time,  there  is  no  principle  on  which  a  resort  to  violence,  in  order  to  reduce  him 
again  to  slavery,  could  be  justified  or  tolerated  by  any  one.  The  State  is 
interested  in  disposing  of  such  persons  after  they  have  acquired  their  right  to 
freedom,  and,  by  several  laws,  the  right  of  the  slave  to  his  liberty,  even  when 
he  has  gained  the  consent  of  his  owner,  has  been  qualified  with  a  view  to  the 
interests  of  society  at  large;  but,  although  ever  since  the  formation  of  the 
government,  the  power  of  emancipating  his  slaves,  either  by  act  infer  t^Ivos  or 
by  testament,  has  been  conferred  by  law  on  the  master,  there  has  never  been 
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Mj  statute  passed,  declaring  that  the  slave  shall  forfeit  the  right  to  his 
freedom  so  acquired,  and  revert  to  his  former  owner,  until  the  Act  of  one 
thousand  eight  hundred  and  fifty -two,  which  prescribes  a  mode  for  perfecting  the 
eioancipation  of  slaves,  where  it  has  remained  incomplete  by  reason  of  the 
failure  to  comply  with  all  the  requisites  of  law.  This  statute  makes  it  the  duty 
of  the  judge  of  the  district  to  appoint  an  agent  to  hire  out  such  slaves  until 
they  have  earned  a  sufficient  sum  to  defray  the  expense  of  their  removal  to 
Liberia,  and  provides  that,  in  case  any  slave  or  slaves,  after  having  been  so 
emancipated,  should  not  be  sent  to  Liberia  within  one  year  after  being  liber- 
ated, or  should  return  again  after  being  sent,  said  slaves  shall  forfeit  their 
freedom  and  become  slaves,  and  revert  to  their  former  owners.  The  State  has 
an  absolute  control  by  its  legislation  over  that  class  of  persons,  and  when  the 
nght  of  the  owner  to  the  slave  as  his  property  has  ceased  by  virtue  of  the 
emancipation,  it  is  for  the  State,  and  not  for  individuals,  to  regulate  the  dispo- 
sitioD  which  shall  be  made  of  them. 

From  the  argument  and  authorities  adduced  by  defendants'  counsel,  we  have 
concluded  the  defendants  have  a  right  to  answer  over  on  their  exception  being 
OTemiied. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
court  be  reversed  and  annulled ;  that  the  exception  filed  by  defendants  bo  over- 
ruled, and  the  cause  remanded  to  the  court  below  to  be  proceeded  in  according 
to  law ;  the  defendants  to  pay  the  costs  of  this  appeal. 


Mrs.  Mills,  Wife  of  J.  P.  McMillen,  v.  Thomas  Jones. 

Suit  vu  broa^t  on  a  lost  note— there  was  judgment  for  the  plaintiff,  bat  previons  to  isuuing  exccn- 
tioo,  he  was  required  to  give  secority  to  defendant  agaiunt  Iom  in  conseqaence  of  the  reappearance 
^  the  note.  The  bond  famished  was  received  by  the  judge,  who  reftwed  to  set  it  a&ide.  ILld  : 
That  defendant  could  not  resort  to  an  Injonction  on  the  ground  of  the  infiuffiolency  of  the  bond. 

Where  the  judgment  bears  the  highest  rate  of  conveutional  interest,  no  additional  interest  will  bo 
tUowed  GO  the  disMlution  of  the  h^junction. 

iPPILVL  from  the  Third  Judicial  District,  Clarle,  J.  T.  S.  McCay,  for 
plaintiff  ia  injunction  and  appellant  Purvis  &  Dugue^  for  defendant  in 
injunction. 

Ogdex,  J.  There  was  no  sufficient  grounds  for  the  injunction  obtained 
by  the  defendant,  to  restrain  the  plaintiff's  execution.  The  terms  of  the  judg- 
meot  requiring  the  plaintifi"  to  give  security  to  the  defendant  to  indemnify  him 
tgiinst  any  loss  he  might  suffer  firom  the  reappearance  of  the  lost  notes,  were 
complied  with  by  the  plaintiff  previous  to  issuing  the  execution.  The  bond 
farnislied  was  received  by  the  judge,  and  after  the  defendant  had  made  an 
ioefiectual  attempt  to  set  it  aside  by  rule,  he  had  no  right  to  resort  to  an  injunc- 
tion on  the  ground  of  the  insufficiency  of  the  bond. 

The  plaintiff  has  asked  for  an  amendment  of  the  judgment  by  allowing  her 
ten  per  cent  interest  on  the  amount  of  the  judgment,  and  one  hundred  dollars 
special  damages  for  counsel  fees.  As  the  judgment  bears  eight  per  ceut. 
interest,  no  more  can  be  allowed,  as  has  been  repeatedly  held  by  our  prede- 
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ftiRs.^Mius     cessors,  and  there  is  no  evidence  in  the  record  of  any  special  damage,  occa- 
JoKBB.        sioned  by  payment  of  counsel  fees. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  tho 
court  below  be  affirmed  with  costs. 


Mrs.  Jane  Cowand,  Wife  of  Akin,  v.  Mrs.  Josephine  Pulley,  Widow 
rr^  Cowand. 

62  14271 
.      ^.  Article  126  of  the  Gtyil  Oode  which  provides,  that  tf  the  husband  reftises  to  empower  his  wfiis  to 

105    748  appear  in  court  the  jadfe  may  give  such  authority,  most  be  con^tnied  with  reference  to  those 

articles  of  the  Oode  of  Practice  which  declare  in  what  cases  a  married  woman  may  soe  and  be 

sned. 
The  general  role  is,  that  a  married  woman  cannot  sue  or  be  sued.    Where,  therefore,  a  married 

woman  brings  an  action,  she  must  show,  by  proper  arerments,  that  she  is  within  the  exception  to 

the  rule. 
Article  107  of  the  Oode  of  Practice,  must  be  taken  in  the  restricted  sense  which  results  Ihm  the 

French  text. 

APPEAL  Arom  the  Fourth  District  Court  of  New  Orleans,  Reynoldi,  J. 
G.  W.  Christy,  for  plaintiff.    L,  G,  A  G.  B,  Duncan,  for  defendant  and 
appellant. 

BucHAN  ANf  J.  This  is  a  suit  instituted  by  a  married  woman  with  the  autho- 
rization of  the  Fourth  District  Court  of  New  Orleans,  her  husband  having 
refused  to  empower  his  wife  to  appear  in  court  and  institute  the  same. 

The  defendant  pleaded  several  exceptions,  which  were  overruled ;  and  judg- 
ment being  rendered  against  her  on  the  merits  for  the  amount  claimed,  she  has 
appealed. 

The  first  exception  of  defendant  is  as  follows :  "  That  plaintiff  is  a  married 
woman,  and  hath  averred  no  facts  in  her  petition,  which  in  law  authorize  her 
to  stand  in  judgment  without  the  aid  of  her  husband." 

The  suit  is  instituted  upon  a  due  bill,  dated  New  Orleans,  April  8th,  1848, 
made  by  Ahin  <t  Cowand,  in  favor  of  Mrs.  Jans  Akin  or  order,  on  demand,  for 
the  sum  of  four  hundred  and  sixty-four  dollars  and  twenty  cents,  for  value 
received  in  borrowed  money.  The  petition  alleges  that  this  due  bill  was  given 
to  plaintiff  by  her  husband  and  one  Joseph  0,  Cowand,  who  were  associated 
together  in  business;  that  it  has  not  been  paid,  notwithstanding  repeated 
demands  of  payment  made  of  the  drawers  and  also  of  the  defendant,  (who  is 
the  widow  of  Cowand,  one  of  the  drawers,)  since  the  death  of  her  husband. 

Upon  the  face  of  this  petition,  there  is  certainly  no  showing  of  a  separate 
title  in  the  plaintiff  to  the  due  bill  sued  on.  It  appears  to  be  an  obligation  for 
the  payment  of  money,  in  her  favor  indeed,  but  created  during  her  marriage, 
and  therefore,  primd  fade,  the  property  of  the  community.  C.  C.  2371.  The 
due  bill  professes  to  be  given  for  borrowed  money ;  but  there  is  no  allegation 
in  the  petition  that  the  money  borrowed  was  the  separate  estate  of  the  plain- 
tiff. The  plaintiff  relies  upon  the  article  126  of  the  Civil  Code,  which  provides, 
that  if  the  husband  refuse  to  empower  his  wife  to  appear  in  court,  the  judgo 
may  give  such  authority.  But  this  article  must  be  construed  with  reference  to 
those  articles  of  the  Code  of  Practice,  which  declare  in  what  cases  a  married 
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I  may  feiie,  or  be  saecL  For  those  cases  are  exceptional,  the  general  rule  Cowaw) 
being;  that  a  married  woman  cannot  sue  or  be  sued.  But  when  the  excep-  Vvumt. 
tional  case  arises,  the  disqualification  disappears ;  the  appearance  of  the  mar- 
ried woman  m  court  becomes  essential,  and  should  the  husband  refuse  his 
authorization,  the  126th  Article  of  the  Code  allows  her  to  appeal  from  his 
leftual  to  the  tribunals  of  the  country.  Whether  this  may  be  done  exports^ 
whether  the  wife  may  legally  obtain  the  order  of  coui-t  without  notice  to  her 
husband,  as  has  been  done  in  the  present  instance,  we  do  not  consider  it  neces- 
saiy  DOW  to  decide,  although  this  point  is  raised  by  another  exception  filed  by 
defendant — ^for  the  reason,  that  we  do'  not  think  the  case  of  the  plaintiff,  as 
•et  forth  in  her  petition,  is  one  of  those  in  which  our  law  allows  a  married 
woman  to  sue. 

The  Code  of  Practice,  Article  107,  declares,  that  all  personal  actions  of  the 
vifeare  under  the  control  of  the  husband;  and,  therefore,  that  husbands  may 
sue  in  their  own  name  for  the  recovery  of  debts  due  to  their  wives,  theae  beinff 
lader  their  administration.  It  is  true  that  this  court,  in  the  case  of  Dugat  v. 
Jfiirtiom,  gave  a  restricted  sense  to  the  last  clause  of  this  article,  italicised 
above,  in  accordance  with  the  French  text,  which  is  as  follows :  qui  tombent 
tomUwr  adminittration.  Judge  Matthews  says:  *^  According  to  the  whole 
context  oC  this  article,  we  think  that  it  relates  solely  to  those  claims  and  rights 
of  action  belonging  to  a  wife,  of  which  the  husband  has  the  sole  management^ 
arising  either  out  of  matters  appertaining  to  the  dotal  or  paraphernal  property 
which  he  administers,  either  by  express  or  tacit  consent  on  her  part.  In 
Btnations  where  separation  of  goods  exists,  as  in  the  present,  the  fiiir  presump- 
tion is,  that  each  one  of  the  married  persons  administers  his  or  her  separate 
property.^  We  concur  with  our  predecessors,  that  the  Article  107  should  be 
tiken  in  the  restricted  sense  which  results  from  the  French  text 

It  is  a  matter  of  notoriety  in  the  profession,  and  has  been  frequenUy  recog- 
nized by  this  court,  that  the  Code  of  Practice  was  originally  written  in  French,  by 
the  learned  jurists  charged  with  itscompilation,andthat  the  English  translation 
was  very  negiigentiy  executed ;  the  consequence  of  which  has  been  many 
groGB  faults  of  translation,  and  perversions  of  the  meaning  of  the  legislator,  in 
the  English  text 

The  case  of  Dugat  v.  MarJeham  may  be  considered  then,  as  having  estab- 
fidied  the  doctrine,  that  the  husband  has  not  the  control  of  the  personal  actions 
of  his  wife,  when  he  has  not  the  administration  of  her  property.  In  that  par- 
ticular case,  the  petition  set  ibrth  the  marriage  contract,  by  which  it  was 
expressly  stipulated  that  no  community  of  goods  should  exist;  that  each 
qMnise  should  administer  his  or  her  own  efifects,  separately  and  indepe  ndentiy 
of  the  other;  and  that  the  wife,  in  consideration  of  her  having  the  sole  admin- 
istnticxi  of  her  pn^rty,  was  to  support  the  entire  charges  of  matrimony. 
There  are  no  similar  allegations  in  the  pleadings  in  the  present  case,  to  sustain 
the  daim  of  the  plaintiff  to  maintain  in  her  own  name,  a  suit  for  the  collection 
of  a  debt  contracted  during  marriage.  This  is  considered  by  us  a  radical  vice 
in  the  proceedings,  and  we  conclude,  that  the  District  Court  erred  in  overruling 
the  first  exception  of  defendant 

Judgment  reversed  and  judgment  of  nonsuit ;  plaintiff  to  pay  costs  in  both 
courts. 
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The  State  op  Louisiana  v.  The  Judge  of  the  Sixth  District  Court 
OF  New  Orleans,  Praying  for  a  Mandamus. 

Article  688  of  the  Oode  of  Practice  does  not  make  it  imperative,  in  all  caaes,  npon  the  jad|^  who 
grants  an  appeal,  to  make  it  returnable  at  the  next  term  of  the  appellate  court.  It  provides  that 
if  there  be  not  sufficient  time  to  admit  of  the  citation  of  the  appellee  to  appear  b<$fore  the  Court 
of  Appeal  at  its  next  term,  owing  to  the  distance  of  his  domicil  firom  the  place  where  the  court  la 
held,  he  shall  be  cited  to  appear  before  the  Court  of  Appeal  at  the  subsequent  term. 

Where  an  appeal  is  applied  for  at  the  close  of  the  month,  or  where  the  pressure  of  business  renders 
it  impracticable  to  make  out  the  transcript  in  time  to  be  filed  in  the  next  month  in  the  Suprente 
Court,  it  Is  notoinusual  for  the  District  Courts  of  New  Orleans  to  fix  the  return  day  of  the  appeal 
the  month  after  the  next. 

Article  888  of  the  Code  of  Practice,  gives  the  Supreme  Court  the  right  to  extend  the  time  for  bring, 
ing  up  the  appeal,  beyond  that  fixed  by  the  court  of  the  first  instance ;  but  it  is  not  necessary  that 
the  district  Judge  should  refer  the  appellant  to  the  Supreme  Court  for  an  extension  of  time,  for 
bringing  up  his  appeal  when  the  impossibility  of  doing  so  at  the  next  monthly  term  may  be  known 
before  the  appeal  is  granted . 

It  is  an  extremely  delicate  matter  tor  the  Supreme  Court  to  Interfere  with  the  discretionary  powers 
of  the  inferior  tribunals. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J.  Ldbatt, 
for  the  petitioner  and  appellant 

Buchanan.  J.  The  relator  having  filed  a  petition  of  appeal  in  the  Sixth 
District  Court  of  New  Orleans,  on  the  21st  December,  1853,  an  order  of  appeal 
was  thereupon  granted  by  the  Judge  of  that  Court,  and  the  return  day  of  the 
appeal  was  fixed  in  the  order,  for  the  second  Monday  of  February,  1854. 

The  relator  complains  of  this  as  a  denial  of  justice,  alleging  that,  by  law,  the 
appeal  should  have  been  made  returnable  at  the  next  term  of  the  Appellate 
Court,  to  wit,  in  January.  He  prays  for  the  process  of  mandamus  to  compel 
the  District  Judge  to  alter  his  order,  and  to  make  the  appeal  returnable  on  the 
fourth  Monday  of  January  instant  The  petition  particularly  charges,  that 
there  was  ample  time  to  cite  the  appellee  for  the  January  term. 

The  Article  583  of  the  Code  of  Practice,  does  not  make  it  imperative,  in  all 
cases,  upon  the  judge  who  grants  an  appeal,  to  make  it  returnable  at  the  next 
term  of  the  appellate  court  It  provides,  that  if  there  be  not  sufficient  time  to 
admit  of  the  citation  of  the  appellee  to  appear  before  the  Court  of  Appeal  at 
its  next  term,  owing  to  the  distance  of  his  domioil  from  the  place  where  the 
court  is  held,  he  shall  be  cited  to  appear  before  the  court  of  ai>peal  at  the  sub- 
sequent term. 

It  thus  appears  that  there  is  a  discretion  vested  by  law  in  the  judge,  depend- 
ing upon  the  fact  of  the  domicil  of  the  appellee.  We  are  not  disposed  to 
inquire  into  the  state  of  facts  upon  which  that  discretion  has  been  exercised  in 
the  present  instance,  although  an  issue  of  fact  seems  to  be  presented  by  this 
petition.  It  is  an  extremely  delicate  matter  to  interfere  Mith  the  discretionary 
powers  of  the  inferior  tribunals.  That  discretion  must  be  governed  by  the 
circumstances  of  each  particular  case ;  circumstances  which  can  scarcely  ever 
be  perfectly  known  to  an  appellate  court. 

Neither  are  we  prepared  to  say,  that  there  are  no  other  cases  than  tliat  of 
the  domicil  of  the  appellee  being  at  a  distance  from  the  Court  of  Appeal,  in 
which  the  judge  of  the  first  instance  may  extend  the  return  day  of  the  appeal 
beyond  the  next  term.  The  instances  are  not  unusual  in  the  practice  of  the 
district  courts  of  New  Orleans,  when  an  appeal  is  applied  for  in  the  close  of  a 
month,  of  the  return  day  being  fixed  in  the  month  after  the  next     The  prcs- 
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sore  of  the  businei«  in  those  courts  is  frequently  such,  as  to  render  it  imprac-  '^"^  ^^"  owLa. 
ticable  to  make  out  the  transcript  in  time  to  be  filed  in  the  next  month  in  the  ^^^*  or  Sixth 
Supreme  Court  It  is  not  perceived  that  the  interests  of  justice  imperatiyely 
require  that  the  District  Judge  should  refer  the  appellant  to  the  Supreme 
Court  for  an  extension  of  time  for  bringing  up  his  appeal,  when  the  impossi- 
bility of  doing  so  at  the  next  monthly  term  may  be  known  before  the  order  of 
appeal  granted. 

Article  883  of  the  Code  of  Practice,  gives  this  court  the  right  to  extend  the 
time  for  bringing  up  the  appeal  beyond  that  fixed  by  the  court  of  the  first 
instance.  No  article  has  conferred,  in  express  terms,  the  power  of  restricting 
it  to  a  shorter  period.  Did  we  perceive  a  necessity  of  interfereing,  for  the 
purpose  of  protecting  the  appellate  jurisdiction  of  the  court,  the  writ  of  man- 
damui  is  the  proper  means  of  effecting  that  object  But  the  circumstances  of 
this  case,  as  detailed  in  the  petition  of  relator,  do  not  disclose  such  necessity. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  application  for  a  writ 
of  mandamus  in  this  case,  be  refused  at  the  applicant's  cost 


E.  A.  W.  Lackey  v.  John  R.  Macmurdo. 

Tbh  wu  an  action  on  a  promiasory  note  to  which  defendant  plead  prescription.  The  proof,  to  fus* 
Uin  the  plea,  was  that  the  note  was  exhibited  to  defendant  and  inquiry  made  as  to  what  he  would 
do  la  refard  to  It ;  defendant  answered,  he  would  not  pay  it ;  that  It  was  a  debt  of  ^.  L.  Addi- 
ten  ^  Co  [of  which  firm  defendant  was  a  member] ;  that  they  had  compromised  nearly  all  their 
debts  at  fifteen  cents  in  the  dollar ;  that  he  was  willing  to  pay  that  amount  on  the  face  of  the 
note  and  take  it  up,  but  that  he  would  not  pay  any  more.  The  witness  could  not  state  whether 
defendant  used  the  word  debt  or  note,  or  whether  he  used  either,  when  alluding  to  it  as  one  of  the 
oWgationa  of  the  o-d  house  of  A.  L.  AddUon  db  Co.  Hdd :  This  was  not  a  sufficient  acknowledg- 
neat  to  interrupt  prescription. 

The  tnterruptioD  of  prascription  aflRects  the  rights  and  obligations  of  the  parties  to  the  contracts 
The  proof,  therefore,  of  the  assent  to  such  change  on  the  part  of  the  debtor,  should  be  clear  and 
■scqiilTocal ;  the  assent  need  not  be  express— it  may  be  inferred  ;  but  the  circumstances  should 
be  sneh  as  to  justify  a  reasonable  presumption  that  the  debtor  was  willing  so  to  change  his  posiUon 
for  the  creditor's  beoeflt. 

^ere  a  debtor  proposes  to  compound  with  his  creditors  by  paying  them  a  certain  percentage  on 
their  debts,  he  makes  an  explicit  acknowledgement  of  the  amount  due  to  them.  Ogden^  J.,  dis' 
seating. 

i  PPEAL  frona  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
A    HuTiton.  &  Bradfard^  for  plaintiff : 

It  is  well  settled  that  prescription  being  once  interrupted,  the  previous  time 
can  never  afterguards  be  computed  to  make  up  the  time  necessary  to  prescribe, 
which  recommences  only  from  the  cessation  of  the  interruption.  Jkiviere  t. 
Spencer,  2  M.  R  83.     Badon  v.  Ba?uin,  4  An.  R.  467. 

it  is  equally  well  settled  that  prescription  is  interrupted  whenever  the  debtor 
or  possessor  acknowledges  the  debt,  or  adverse  right  against  which  it  was 
running ;  so  a  promise  to  pay,  or  a  partial  payment  before  prescription,  being 
*n  acknowledgment  of  the  debt,  will  have  the  same  effect  C.  G.  8486,  8516, 
and  17.  Carrahy  v.  Navarre^  8  L.  R.  262.  Lafourcade  v.  Barran,  8  L.  R. 
2S3.  Shiff  V.  Hertzog^  12  L,  R.  455.  Montgomery  v.  Leviatones,  8  R  R.  146. 
Park^  V.  Bernard,  9  R.  R.  18.  Butler  v.  Ford,  9  R.  R.  118.  See  sAsoBuard 
T.  Lemee,  Syndic,  12  R.  R.  250.    Blossman  v.  Mather,  5  An.  R.  885. 

The  same  principles  are  settled  under  the  common  law,  and  they  have  been 
applied  in  a  case  which  curiously  corresponds,  in  all  its  circumstances,  to  the 
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Lackst  one  before  the  court  **  Where  the  attorney  of  the  plaintiff,  meeting  one  of 
Macmukoo.  ^bc  defendants,  observed  to  him  that  the  plaintiff's  account  against  them  was 
in  his  hands — to  which  such  defendant  replied,  that  it  was  one  of  the  old 
copartnership  debts ;  the  plaintiff  ought  to  do  with  it  as  the  other  creditors 
had  done — ^accept  fifteen  cents  on  the  dollar ;  he  would  pay  that  at  any  time.'* 
Held :  That  this  was  an  acknowledgment  of  a  debt  still  due.  Austin  v.  BobU 
wiel,  9  Conn.  R.  496.    U.  S.  Digest,  vol.  2,  p.  818,  No.  587. 

Elmore  <Sb  King^  for  defendant  and  appellant : 

The  most  that  can  be  said  is,  that  if  the  holder  of  the  note  bad  accepted 
defendant's  offer  to  pay  fifteen  cents  on  the  dollar,  that  he,  defendant,  would 
have  been  bound  so  far  as  that  amount  was  concerned,  and  no  further ;  and  the 
offer  having  been  refused,  it  had  no  effect  See  2d  vol.  U.  S.  Digest,  p.  816, 
Nos.  535-8,  546-7.  In  Tyson  v.  McOill,  15  L.  R.  145,  defendant  told  plain- 
tiff's counsel,  that  "  he  would  pay  the  note  if  long  time  enough  was  given 
him."  The  Court  said:  "The  conditional  offer  made  by  defendant,  in  a  con- 
versation with  plaintiff's  counsel,  does  not,  in  our  opinion,  amount  to  a  new 
promise  which  entitles  plaintiff  to  recover." 

The  judge  of  the  lower  court  admits,  that  the  acknowledgment  of  a  debt 
would  not  be  sufficient  to  renounce  a  prescription  already  acquired ;  but  says 
it  is  sufficient  to  interrupt  prescription.  Insisting  that  the  acknowledgment 
which  would  interrupt  prescription  may  be  of  a  much  weaker  and  less  distinct 
character  than  one  which  would  be  necessary  to  renounce  prescription.  This 
proposition  we  earnestly  protest  against  The  law  makes  no  such  distinction, 
and  we  do  not  think  that  there  is  any  reason  for  such  a  distinction.  Upon 
the  contrary,  we  say,  that  the  acknowledgment  to  renounce  prescription  need 
be  no  stronger  than  the  acknowledgment  to  interrupt  it  Whilst  we  say  this, 
we  admit  that  there  may  be  a  difference  in  the  mode  of  proving  the  acknowledg- 
ment, as  well  as  the  effect  it  will  have  upon  the  party  making  the  acknowledg- 
ment, and  upon  others.  This  is  fully  explained  by  Pothier,  Nos,  665-6-7. 
See  2d  volume  of  Troplong  on  Prescnption,  sec.  618,  p.  152. 

We  find  no  decision  in  our  Reports,  that  recognizes  the  distinction  upon 
which  the  court  below  decided  against  the  defendant.  Blossman  v.  Mather^  5 
An.  840.     C.  C.  8486. 

Slidell,  C.  J.  This  suit  was  brought  in  February,  1858,  upon  a  note  made 
by  the  firm  of  A,  L  Addison  &  Co.^  dated  2Uh  May,  1845,  and  payable  one 
year  after  date. 

It  is  proved,  that  the  defendant  was,  at  the  date  of  the  note,  a  member  of 
the  firm  of  A.  L.  Addison  &  Co.  ;  that  the  firm  name  was  signed  by  him ;  and 
that  they  had  compromised  most  of  their  debts  at  fifteen  cents  on  the  dollar. 
The  defence  rests  entirely  on  the  plea  of  prescription ;  and  the  only  question 
to  be  determined  is,  whether  an  interruption  of  prescription  has  been  proved. 
The  reliance  of  the  plaintiff  is  upon  a  conversation  had  between  Macmurdo 
and  a  witness,  who  was  sent  to  him  in  November  1848  to  ask  payment  of 
the  note,  or  obtain  some  settlement  from  him.  The  substance  of  the  wit- 
ness' testimony  is,  that  when  he  exhibited  the  note,  and  asked  the  defendant 
what  he  would  do  in  regard  to  it,  the  latter  answered  he  would  not  pay  it ;  that 
it  was  a  debt  of  A.  L.  Addison  S  Co, ;  that  they  had  compromised  nearly  all 
their  debts  at  fifteen  cents  on  the  dollar;  that  he  was  willing  to  pay  that 
amount  on  the  face  of  the  note  and  take  it  up,  but  that  he  would  not  pay  any 
more.  On  further  examination,  the  witness  said  he  could  not  state  whether 
the  defendant  used  the  word  debt  or  note,  or  indeed  whether  he  used  either, 
when  alluding  to  it  as  one  of  the  obligations  of  the  old  house  of  A.  L.  Addi- 
son A  Co, 

In  treating  of  the  causes  which  interrupt  prescription,  the  Code  says :  Pre- 
scription ceases  likewise  to  run,  whenever  the  debtor  or  possessor  makes 
aehn&wledgment  of  the  right  of  the  persons  whose  title  they  prescribed,  or  as 
is  expressed  in  the  French  text,  which  is  taken  from  Article  2248  of  the  Napo- 
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leonCode:  La  prescription  est  interrompue  egalement  par  la  reeonnaisanee        i*Aounr 
qae  le  debiteur,  ou  la  possesseurs,  fait  du  droit  de  celai  centre  lequel  il  pres-     Macmuboo. 
criyait 

In  estimating  the  effect  to  be  given  to  the  conversation  above  mentioned,  it  is 
proper  to  consider  what  is  the  effect  of  an  interruption.  The  effect  would  be  to 
destroy  the  consequences  which  otherwise  would  have  resulted  firom  the  lapse  of 
time  between  the  maturity  of  the  note  and  the  date  of  the  conversation,  that  is  to 
saiy,  the  note  being  subject  to  the  prescription  of  five  years,  and  more  than  two 
years  of  this  time  having  already  run,  if  there  was  an  interruption,  its  effect 
would  be  to  give  a  new  date  as  the  starting  point  for  the  cause  of  prescription; 
80  that  the  note  would  be  prescribed,  not  in  five  years  from  the  27th  of  May, 
1B46,  which  was  the  original  condition  of  the  contract,  but  in  five  years  from 
Kovember,  1848.  As,  therefore,  the  alleged  interruption  practically  affects  the 
rights  and  obligations  of  the  parties  to  a  contract,  it  is  reasonable  to  require, 
then,  the  proof  of  an  assent  to  such  a  change  on  the  part  of  the  debtor,  should 
be  dear  and  unequivocal.  It  is  not  indeed  necessary  that  the  assent  should  be 
express;  it  may  be  inferred.  But  the  circumstances  should  be  such  as  to  jus- 
tify a  reasonable  presumption  that  the  debtor  was  willing  so  to  change  his 
position  for  the  creditor's  benefit 

Applying  these  principles  to  the  case  before  us,  we  are  not  prepared  to  say 
that  an  assent  to  the  interruption  of  prcs<^ription,  clearly  results  from  what 
was  said  by  the  defendant  We  consider  the  conversation,  taken  as  a  whole, 
as  a  proposition,  by  the  defendant,  to  buy  bis  peace,  as  an  offer  of  partial  pay- 
ment, upon  condition  that  the  note  should  be  given  up  to  him,  which  propo- 
rtion was  declined  by  the  debtor,  and  so  the  position  of  the  parties  remained 
ODcbanged.  It  does  not  appear  to  us  to  amount  to  such  an  **  acknowledgment 
of  the  right*'  of  the  creditor  as  the  Code  contemplates. 

We  have  looked  into  the  cases  in  our  own  Reports,  cited  by  the  plaintifi^  and 
do  not  think  they  cover  the  case  before  us.  A  brief  review  of  them  will  show 
the  difference. 

In  Oarraby  v.  Nwarre^  the  court  deduced  the  acknowledgment  which  inter- 
rupted prescription,  from  a  request  of  indulgence,  coupled  with  the  expression 
of  the  debtor's  expectation  of  receiving,  from  a  certain  source,  a  sum  which 
would  enable  her  to  pay  the  debt,  to  which  request  the  creditor  seems  to  have 
aisented.     8  La.  263. 

In  Lafaureade  v.  Barran^  8  La.  283,  the  testimony  was,  that  the  debtor  had 
stated  the  debt  was  a  just  one,  and  had  asked  the  creditor  to  wait,  and  from 
time  to  time  made  promises  that  he  would  pay  when  his  wife^s  estate  should 
be  settled ;  when  his  wife's  property  should  be  sold,  &^,  Martin,  Justice,  in 
affirming  the  judgment  of  the  district  court,  who  had  held  there  was  an 
interruption  of  prescription  by  reiterated  promises,  obs«irves :  "  Interruption 
by  an  intermediate  promise  and  assumpsit  is  alleged  on  the  part  of  the  plain- 
tifil  and,  aa  believed  by  the  court  below,  was  fully  proven ;  and  from  an  atten- 
tive examination  of  the  evidence,  our  minds  have  been  brought  to  the  same 
eondosion.** 

In  Skiff  T.  Rertzog^  12  La.  456,  the  debtor  speaks,  in  his  letter,  of  the  note 
as  one  "  dont  je  vous  suis  redevablc,"  which  I  owe  you ;  says  his  other  credi- 
tors have  given  him,  some  years  previous  to  the  date  of  his  letter,  a  delay  of 
nine  or  ten  years  without  interest,  and  his  duty  to  them  obliges  him  to  post- 
pone the  plaintiff's  claim  for  a  like  period,  and  hopes  he  will  consent  to  tho 
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Lackkt  arrangement  The  creditor  does  not  appear  to  have  declined  the  offer ;  and 
Macmukim.      brought  suit  at  the  expiration  of  the  proposed  delay. 

In  Montgomery  v.  LecUtones,  8  Rob.  147,  there  were  payments  made  out  of 
the  hire  of  certain  slaves  left  in  the  possession  of  the  creditor  by  the  debtor, 
and  this  possession  was  considered  a  standing  acknowledgment  on  the  part  of 
the  defendant  of  his  indebtedness.  So  far  as  the  decision  in  the  case  rests 
upon  another  and  independont  ground,  the  letter  of  defendant  mentioned  in 
the  opinion,  we  might  hesitate  in  giving  it  our  concurrence.  It  seems  to  con- 
flict with  the  subsequent  case  of  Blossinan  v.  Mather^  6  An.  836.  But  at  all 
events  there  was  no  declaration  of  the  debtor,  that  he  would  not  pay  anything 
unless  the  creditor  submitted  to  a  reduction. 

In  Parl-er  v.  Bernard^  9  Rob.  19,  the  prescription  was  held  to  have  been 
inteiTupted  by  partial  payments,  which  do  not  appear  to  have  been  tendered 
or  received  with  any  qualification  whatever.  It  was  a  clear  case  of  interrup- 
tion. 

In  Bvtler  v.  Forcl^  9  Rob.  113,  the  evidence  showed  that  a  few  months  before 
the  suit  was  brought,  the  debtor,  who  was  a  surety,  not  only  acknowledged  his 
creditor's  right  to  be  paid,  but  promised  expressly  to  pay  if  his  principal  did 
not. 

As  our  law  of  prescription  and  statutes  of  limitations  in  common  law  States 
have  their  points  of  difference,  we  think  it  most  safe  to  rely  upon  our  own 
jurisprudence  and  the  principles  of  the  civil  law  in  matters  of  prescription. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  there  be  judgment  for  defendant;  the  plaintiff  paying  costs  in  both 
courts. 

VooBUiES,  J.,  Buchanan,  J.,  and  Campbell,  J.,  concurring. 

Ogden,  J.,  dissenting.  The  note  sued  on  is  in  the  hand- writing  of  the 
defendant,  who  was  a  member  of  the  firm  of  ^.  Z.  Addmn  <t  Co.,  whose  sig- 
nature it  bears.  The  offer  of  the  defendant,  when  the  note  was  presented  to 
him  for  settlement  within  the  period  of  prescription,  to  pay  fifteen  cents  on 
the  dollar,  as  a  composition  of  the  debt,  on  the  same  terms  which  had  been 
accepted  by  most  of  the  creditors  of  the  firm  of  A,  L,  Addison  cfe  Co.,  in  my 
opinion,  amounts  to  a  sufficient  acknowledgment  to  interrupt  prescription. 
It  seems  to  me,  such  an  offer  could  not  be  made  without  acknowledging  the 
debt  If  it  had  been  an  offer  to  pay  fifteen  cents  on  the  dollar,  unaccompanied 
by  any  reason  or  explanation  for  making  the  offer ;  or  if  any  other  reason  had 
been  assigned  than  the  inability  of  the  firm  to  pay  more,  it  would,  or  not, 
according  to  the  circumstances,  have  amounted  to  an  acknowledgment  of  the 
debt  But  I  think,  when  a  debtor  proposes  to  compound  with  his  creditors 
by  paying  them  a  certain  per  centage  on  their  debts,  he  makes  an  explicit 
acknowledgment  of  the  amount  due  to  them.  If  the  prescription  had  been 
already  acquired,  such  an  offer  could  not  be  held  to  be  a  renunciation  of  the 
right  to  plead  prescription ;  but  there  is  a  difference  between  the  acknowledg- 
ment of  a  debt  sufficient  to  interrupt  prescription  and  the  renunciation  of  pre- 
scription after  it  is  complete.  The  acknowledgment  rebuts  the  presumption  that 
the  debt  is  paid  and  interrupts  the  prescription  which  had  commenced  running. 
The  renunciation  of  prescription  when  once  acquired,  is  equivalent  to  a  new 
promise,  and  if  conditional,  is  not  binding  unless  the  condition  is  accepted. 
The  case  of  Tyson  v.  McGilly  16  L.  R.,  relied  on  by  the  defendant's  counsel, 
where  the  debtor  said,  **  that  he  would  pay  the  note  if  long  time  enough  was 
given  him,"  must  have  been,  I  think,  from  the  report  of  the  facts,  a  case  where 
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the  prescription  had  been  already  acquired.     The  case  cited  on  the  part  of  the        hxcvcv 
plaintiff,  of  Austin  t.  BostwieV,  9  Conn.  R.  496,  is  the  only  adjudicated  case     Macmurdo. 
I  have  been  able  to  find  exactly  analogous  to  the  present  one,  and  there,  under 
precisely  the  same  state  of  facts,  it  was  held,  that  the  case  was  taken  out  of 
the  statute  of  limitation. 
The  judgment  of  the  court  below,  in  my  opinion,  ought  to  be  affirmed. 


Charles  Roman  and  C.  H.  Kernion  v.   L.  E.  k  F.  J.  Forstall. 

Defeodanta  opposed  a  rul«  taken  to  homologate  the  report  of  aadltorg.  The  Coart  decreed 
that  the  eale  be  made  ahMlute,  and  that  the  report  of  the  auditors  "be  homologated  and 
adopted  as  the  hasis  of  the  Judgment  of  the  Court  in  the  premises."  HML :  That  defendants 
had  a  right  after  the  decree  homologating  the  report  of  the  auditors,  to  have  the  cause  set  down 
for  trial  on  the  merits.  The  judgment  iras  not  final ;  it  was  irregular  in  the  Judge  to  sign  it,  but 
being  merely  interlocutory,  the  appeal  was  premature. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Ba$eJiu»y  for  plaintiffs.     Hunton  &  Bradford^  for  defendants  and  appellants. 

Ogden,  J.  This  case  was  referred  to  auditors  to  settle  between  the  partners, 
the  affioirs  of  the  commercial  firm  of  Roman^  Forstall  <t  Co,^  of  which  the 
plaintiff  and  defendants  were  the  members.  On  the  report  of  the  auditors 
being  made  and  returned  into  Court,  and  a  rule  taken  by  the  plaintiffs  to  have 
it  homologated,  the  defendants  filed  an  opposition  setting  forth  various  grounds 
of  special  exception  to  the  report,  all  of  which,  on  the  trial  of  the  rule,  were 
decided  adversely  to  the  defendants,  and  the  Court  proceeded  to  homologate 
the  report  of  the  auditors.  The  decree  is  in  the  following  words :  '*  For  the 
reasons  this  day  filed,  it  is  adjudged  and  decreed,  that  the  rule  taken  herein  by 
the  plaintifii}  be  made  absolute,  and  that  the  report  of  the  auditors  of  accounts 
herein  filed  on  the  26th  of  March,  1B51,  be  homologated  and  adopted  as  the 
basis  of  the  judgment  of  the  Court  in  the  premises."  The  first  question  pre- 
sented for  our  consideration  by  the  defendants  who  have  appealed  from  the 
judgment  as  above  rendered,  is,  whether  it  was  competent  for  the  Court  below 
to  render  a  final  judgment  in  that  manner  on  a  rule  to  homologate  the  report 
of  the  auditors. 

We  are  of  opinion  that  there  was  no  final  judgment  rendered  in  the  cause ; 
that  the  defendants  had  a  right  aft^r  the  decree  or  order  homologating  the 
report  of  the  auditors,  to  have  the  cause  set  down  for  trial  on  the  merits ;  and 
it  does  not  appear  from  the  record,  that  the  Court  below  refused  any  motion  on 
application  to  that  effect  Not  being  a  final  judgment  in  the  case,  it  was  irre- 
gular in  the  Judge  to  sign  the  decree,  but  considering  it  as  we  do  merely  inter- 
locutory, and  having  only  the  effect  of  homologating  the  report  of  the  auditors, 
we  cannot  take  jurisdiction  of  the  appeal  which  is  premature. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  appeal  be  dismissed 
at  the  costs  of  the  appellants. 
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JuDSON  &  Co.  V.  N.  Holmes  et  al. 

The  law  doea  not  require  the  holder  of  a  promluory  note  to  proTe  the  clreomstancee  under  which  he 
obtained  possession  of  It,  except  where  the  want  or  failure,  or  illegality  of  the  original  oonsidenL* 
tion  is  decwly  shown,  and  in  case  of  a  lost  or  stolen  instrument. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Hoofman  dk  Ogden,  for  plaintiffs.    Hdnh/,  for  defendants* 

Buchanan,  J.  This  is  a  suit  upon  a  promissory  note  by  endorsee  against 
maker  and  endorser.  The  defence  is  want  of  consideration,  and  that  the  note 
was  fraudulently  sold  and  conveyed  to  plaintiffs,  at  an  enormous  discount,  by 
one  Jones — a  man  of  notoriously  bad  character,  and  well  known  as  such  by 
plaintiffs — which  Jones  was  without  any  interest  in  the  note  at  the  time  of  the 
transfer.  The  only  evidence  offered  by  defendants,  is  a  witness  named  John  C, 
Jfosely,  who  testifies,  that  he  was  present  when  the  note  was  signed  by  defen- 
dant. Holmes^  "  endorsed  by  him  and  Waterman,  and  given  to  Jones  for  the 
purpose  of  buying  a  vessel — the  note  to  be  given  to  Mr.  Hughes  hj  Jonss; 
Jones  did  not  go  to  buy  the  vessel  according  to  promise;  Jones  was  instructed 
to  carry  the  note  to  Mr.  Hughes  for  the  purpose  of  paying  for  the  vessel ;  the 
one-half  of  the  vessel  was  to  belong  to  Mr.  Holmes,  and  Jones  was  to  buy  the 
other  half;  the  note  given  to  Jones  was  to  pay  for  Holmes'  half;  Jones  had  no 
property  in  the  note.*'  No  evidence  is  given  of  the  circumstances  under  which 
the  note  came  into  the  hands  of  piaintiffs^ although  the  protest  shows  it  was 
held  by  them  at  maturity.  Judgment  having  been  rendered  against  the  defen- 
dants, they  moved  for  a  suspensive  appeal.  The  bond  of  appeal  is  in  the  name 
of  Holmes  alone,  as  principal,  from  which  we  infer  that  Waterman  has  aban- 
doned his  appeal. 

We  think  that  the  evidence  does  not  support  the  plea  of  the  defendants. 
The  testimony  of  Mosely  not  only  proves  that  there  was  a  consideration  for 
the  note,  namely,  a  contemplated  purchase  of  a  vessel,  but  that  Jones — who 
is  described  in  the  answer  to  be  "  a  man  of  notoriously  bad  character,  and  as 
such  well  known  to  the  plaintiff"^- was  in  fact  the  agent  and  prospective  part- 
ner of  the  appellant  We  are  told  by  the  witness,  to  be  sure,  that  Jones  did 
not  go  to  buy  the  vessel  according  to  promise,  and  we  are  left  to  infer  that 
Jones  negotiated  the  note  with  the  plaintiffs  for  his  own  account,  and  in  fraud 
of  appellant ;  but  this  is  mere  matter  of  inference.  From  very  vague  and 
unsatisfactory  premises,  one  thing  strikes  us  as  deserving  of  attention  in 
the  connection.  The  note  was  payable  ninety  days  after  date.  The  de- 
fendants, the  party  {Hughes)  to  whom  this  note  was  intended  to  be  con- 
veyed, Jones,  the  agent  of  defendants,  and  the  plaintiffs,  all  resided  in 
New  Orleans.  If  the  note  was  divested  of  its  legitimate  destination  by 
Jones^  that  fact  must  have  been  immediately  known  to  appellant,  by  his 
failing  to  get  possession  of  his  vessel,  which  he  expected  to  buy  with  this  note. 
In  the  three  months  which  intervened  before  the  maturity  of  the  note,  the 
defendants  had  ample  time  to  warn  the  public  against  trading  for  or  negotiating 
the  note.  We  think  the  defendants  should  have  taken  some  such  steps,  and  that 
their  neglect  to  do  so,  absolves  plaintiffs  from  the  obligation  of  proving  the  cir- 
cumstances under  which  they  obtained  possession  of  the  note — a  kind  of  proof 
very  hard  to  make ;  and  which  the  law  only  requires,  in  cases  where  the  want 
or  failure,  or  illegality  of  the  original  consideration  of  the  instrument,  is  clearly 
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shown,  and  in  case  of  a  lost  or  stolen  instrument  Until  snch  exceptional  case  Jitmoh  a  co. 
is  made  out  by  the  proof,  the  holder  is  presumed  to  be  prima  facie  a  holder  Holmb'r  al. 
for  value.     Story  on  Bills,  sec  196. 

It  is  proper  to  observe,  that  the  answer  of  defendants,  although  it  charges 
firaud  on  the  part  of  Janes,  does  not  distinctly  aver  fraud  on  the  part  of  the 
plaintiifs,  and  admits  that  some  value  was  given  for  the  note. 

Judgment  affirmed — costs  in  both  Courts. 


B.  F.  French  et  al.,  Gommissionera,  &c.  and  T.  0.  Starrs,  Receiver, 
&c.  V.  Charles  Harrod  et  al. 

n«  traDKTfpt  aot  having  been  filed  within  the  legal  delay,  and  the  appellants  having  faHed  to  show 
that  they  vere  prevented  from  doing  so  by  circumstancea  beyond  their  control-appeal  dismissed. 

The  rale,  that  vh«re  an  act  Is  to  be  done  within  a  given  time,  it  may  be  done  afterwards,  if  nothing 
oecnra  to  prevent,  does  not  apply  to  a  case  where  the  transcript  of  the  record  has  not  been  filed  in 
the  Supreme  Court  within  three  judicial  days  after  the  return  thereof. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J.— 
Elmore  4&  King,  and  P,  E,  Bovford,  for  plaintiff  and  appellant.     Orymes^ 
and  H.  H.  Strau>hridge,  for  defendants. 

VooBfliES,  J.  The  defendants  have  moved  for  the  dismissal  of  the  appeal  in 
this  case,  on  the  ground  that  the  transcript  was  not  filed  in  this  Court  on  the 
return  day,  to-wit,  the  28th  of  June,  1852,  nor  within  three  judicial  days 
thereafter. 

It  appears  that  the  transcript  was  filed  on  the  5th  of  November,  1852,  and 
that,  in  the  interval,  the  Court  was  in  session  on  the  28th,  29th,  and  8 0th  of 
Jane;  on  the  1st,  2d,  and  Sd  of  July,  and  on  the  8d,  4th,  and  5th  of  Novem- 
ber, the  day  on  which  the  transcript  was  filed. 

Granting  the  appellants  the  benefit  of  any  doubt  which  might  have  existed 
in  their  minds  as  to  the  constitutionality  of  the  session  held  in  July,  still  four 
entire  judicial  days  had  already  elapsed  when  they  filed  the  transcript  in  this 
Court. 

But  it  is  urged  by  the  appellants'  counsel,  that  we  should,  in  the  exercise  of 
our  discretionary  power,  refuse  the  dismissal  of  the  appeal,  because  the  appel- 
lees have  incurred  no  inconvenience  or  injury  from  the  delay,  and  rely  on  the 
case  of  Smith  v.  Foster,  5  An.  553 .  In  that  case,  the  extension  of  time  granted 
by  the  Supreme  Court  to  the  appellant  to  file  the  transcript  had  expired  during 
the  vacation  of  the  Court,  but  it  was  filed  on  the  first  day  of  the  ensuing  term. 
But  here  the  transcript  was  filed  the  3d  day  after  the  commencement  of  the 
term.  The  fiicts  stated  in  the  afiSdavit  submitted  to  our  consideration  by  the 
I  appellants*  counsel,  do  not  show  that  the  appellants  were  prevented  by  cir- 

I  cumstanccs  beyond  their  control,  from  filing  the  transcript  within  the  delay 

I  prescribed  by  law,  so  as  to  entitle  them  to  relief  at  our  hands.     We  adopt  the 

;  rule  laid  down  in  the  cases  of  Palfry  v.  Winter,  8  La.  206,  and   YaneampeTi 

V.  Jforru,  6  R.  79,  as  a  correct  exposition  of  articles  587  and  589  of  the  Code 
of  Practice. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  appeal  be  dismissed 
at  the  appellants'  cost. 
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McLemore,  Curran  &  Co.  r.  E.  Cannon  et  al. 

Where  an  agent  has  fraudulently  parted  with  the  note  of  Iiis  principal,  the  original  owner  may 
require  Arom  the  holder,  proof  that  he  U  a  holder  for  value. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Beynolds^  J. 
Wolfe  <£•  Singleton,  for  plaintiffs  and  appellants,  cited: 

Copley  T.  McFarlane,  9  R.  183  ;  Harrison  v.  Poole,  4  R.  193  ;  Morgan  v. 
Yarharough,  13  La.  76;  Louisiana  State  Bank  v.  Orleans  Navigation  Com- 
pany, 8  Ann.  294 ;  Story  on  Notes,  sec.  196. 

William  H.  Hunt,  for  defendants,  cited  : 

Matheics,  Finley  it  Co,  v.  Rutherford,  7  Ann. ;  1  Greenleaf 's  Ev.  art.  451  ; 
1  Starkee,  166;  Rose  v.  Blalemore,  Ry.  &  M.  888;  L.  23,  Cod.  deprdbet 
praesumt;  C.  C.  1842. 

Slidell,  C.  J.  The  plaintiffs  allege  that  they  placed  for  sale  in  the  hands 
of  S,  B,  Conrey,  a  bill  broker,  two  bills  of  exchange,  one  for  $3000  and  the 
other  for  $1119  70 ;  that  Conrey  put  them  in  the  hands  of  the  defendants  as 
collateral  security  for  a  pretended  debt  to  them,  they  well  knowing,  at  the  time, 
he  was  not  the  owner ;  that  the  bill  for  $8000  was  subsequently  sold,  and  the 
proceeds  received  by  the  defendants.  They  asked  judgment  for  $3000,  and 
that  the  bill  for  $1119  70  be  restored  to  them.  Cannon  answered  by  a  gene- 
ral denial,  and  also  pleaded  that  he  was  the  lawful  owner  of  the  bill  for 
$1119  70,  haying  purchased  it  from  Solmnan.  There  was  judgment  for  both 
defendants,  and  the  plaintiffs  haye  appealed. 

"We  will  consider,  first,  the  liability  of  Cannon, 

It  is  proved  that  plaintiffs  were  holders  of  the  bills,  and  put  them  into  Con- 
rey^s  hands  for  sale,  who  has  failed  to  account  to  his  principals.  He  sold  the 
bill  of  $3000,  and  received  the  proceeds  of  sale  through  a  broker  employed  by 
him  to  sell,  and  who  testified  that  he  had  forgotten  to  whom  he  sold.  This 
broker  gave  Conrey  the  proceeds  in  his  checks  on  a  banker,  one  for  $1000  and 
one  for  $1790.  Solomon  got  $1000  in  bank  notes,  and  the  check  for  $1790 
from  Conrey^s  clerk  in  his  absence.  It  does  not  appear  that  the  bank  notes  or 
check  ever  went  into  Canno?i^$  hands,  nor  that  ho  was  privy  to  the  transaction  ; 
and  although  the  plaintiffs  have  proved  that  there  was  much  intimacy  between 
Solomon  and  Cannon  ;  that  they  occupied  the  same  ofiSce,  and  had  some  trans- 
actions on  joint  account — the  evidence  is  insufficient  to  establish  a  partnership 
as  alleged.  There  is  no  reason,  therefore,  to  disturb  the  judgment  in  Cannon^s 
favor,  so  far  as  concerns  the  bill  of  $8000  or  its  proceeds. 

As  to  the  bill  of  $1119  70,  we  think  the  judgment  in  CannoiCs  favor  erro- 
neous. 

The  plaintiffs  have  proved  that  they  held  the  bill ;  that  Conrey  was  a  bill 
broker ;  and  that  they  put  it  into  his  hands  to  get  it  discounted.  It  is  proved 
that  his  duty  to  his  princi])als  has  been  violated.  lie  is  a  defaulter  to  them, 
having  neither  returned  the  bill  nor  accounted  for  its  proceeds,  when  called 
upon  by  plaintiff,  and  the  bill  is  now  found  in  the  hands  of  Cannon.  There  is 
also  testimony  sliowing  that  Solomon  had  said  the  bill  was  put  into  his  hands 
as  collateral  security  for  an  indebtedness  of  Conrey  to  him,  the  amount  of 
which  is  unexplained  by  the  defendants.  It  is  also  proved  that  Conrey,  Solo- 
mon and  Cannon,  were  all  in  the  brokerage  business ;  that  there  was  close  inti- 
macy and  constant  intercourse  between  Cannon  hnd  Solomon,  and  that  Solomon 
seems  to  have  taken  advantage  of  Conrey's  absence,  in  getting  the  bank  notes 
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and  check  from  Conreff*$  clerk,  upon  a  representation  that  Coarey  had  autho-  McLmow!,  Cun- 
rued  it,  which   Conrey^  immediately  upon    being  informed  of  the  payment,  «• 

denied.  And  here  it  is  proper  to  observe,  that  the  plaintiffs  have  been  pre- 
Tented  from  more  fully  disclosing  the  circumstances  connecting  Gannon  and 
Sol&mon  with  the  matter,  by  the  refusal  of  Goarey  to  testify  upon  the  ground 
that  his  testimony  might  tend  to  subject  him  to  a  criminal  proceeding ;  upon 
which  ground,  as  also  upon  the  objection  of  defendants  on  the  score  of  interest, 
the  Court  below  refused  to  permit  or  compel  him  to  testify. 

We  think  the  above  showing,  on  the  part  of  the  plaintiffs,  was  sufficient  to 
throw  upon  Cannon  the  burden  of  proving  that  he,  or  Solomon^  from  whom  he 
pl^ds  he  bought  the  bill,  was  a  holder  for  a  valid  consideration.  This  he  has 
fiuled  to  do.  He  rests  upon  his  naked  possession,  and  Solomon,  his  co-defen- 
daDt,  is  equally  silent  There  is  no  doubt  that  in  the  case  of  a  lost  or  stolen 
bill,  the  original  owner  may  require  from  the  holder,  proof  that  he  is  a  holder 
for  value,  and  we  do  not  see  how,  in  principle,  the  case  of  one,  who  has  been 
defrauded  by  his  agent  and  makes  out  such  a  showing  as  is  here  made,  can  be 
distinguished.  Were  it  otherwise,  one  who  chose  to  collude  with  a  bill  broker, 
could  do  it  with  impunity.  See  Story  on  Bills,  §  198,  193 ;  and  see  Baynes  v. 
Foster,  2  Crompton  &  Meeson,  239. 

The  most  favorable  aspect  for  the  defendant,  who  has  shown  no  valid  con- 
sideration given  by  himself,  is  that  the  note  was  put  into  Solomon^ a  hands  as 
collateral  security.  But  if  that  be  true,  Solomon  could  only  hold,  as  against 
f^intiffs,  to  the  amount  of  his  claim  against  Gon/rey,  which  is  not  proved ;  and 
Cannon,  who  received  the  bill  from  Solomon,  without  any  valuable  considera- 
tion shown,  stands  on  no  better  footing. 

With  respect  to  the  liability  of  Solomon,  we  are  of  opinion  that  he  cannot  be 
held  to  the  plaintiffs  for  the  bank  notes,  the  identity  not  being  proved.  But 
with  respect  to  the  check  for  $1790,  the  identity  is  clearly  established,  and  it 
was  obtained  by  Solomon  from  the  possession  of  Gonrey,  who  held  it  as  plain- 
tii^'  agent,  without  Gonrey*^  consent,  and  against  his  orders,  by  representing 
to  the  clerk  that  Gonrey  had  consented. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  reversed ; 
and  that  the  bill  of  $1119  70,  in  the  petition  described,  be  delivered  to  the 
plaintiff  by  said  Gannon ;  and  that,  as  to  the  residue  of  the  plaintiffs^  claim 
against  said  Cannon,  there  be  judgment  in  said  GannoiCe  favor. 

It  is  farther  decreed,  that  the  plaintiffs  recover  of  the  said  Solomon,  the  sum 
of  $1790,  with  interest  from  the  19th  of  March,  1852,  until  paid,  and  that  the 
costs  in  both  Courts  be  paid  by  the  defendants  in  solido, 

BccHAXAN,  J.  As  regards  the  draft  for  $1119  70,  sequestered  in  this  case, 
I  desire  to  be  understood  as  concurring  in  the  opinion  just  read,  exclusively  on 
the  ground  that  the  defendants,  by  objecting  to  the  evidence  of  Gonrey,  the 
broker,  when  called  to  the  stand  by  plaintiffs,  in  the  District  Court,  haye  sue- 
v-eeded  in  excluding  testimony  which  would  have  thrown  all  the  necessary  light 
upon  the  circumstances  under  which  the  draft  in  question  came  into  the  pos- 
session of  the  defendant.  Cannon, 

As  a  general  rule,  the  mere  fact  of  a  biU  broker  not  having  accounted  to  his 
customer  for  the  proceeds  of  a  bill  put  into  his  hands  by  such  customer,  to  be 
discounted,  does  not,  under  the  commercial  law,  throw  the  burden  of  proof 
upon  a  person  holding  the  bill,  to  show  the  consideration  paid  by  him.  I  deem 
it  proper  to  make  this  observation,  in  order  that  the  point  decided  in  this  case, 
may  not  be  misunderstood. 
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State  of  Louisiana  v,  John  Muldoon. 

The  Supreme  Court  has  Jurifldictlon,  In  criminal  eases,  of  questions  of  law  alone. 

No  appeal  will  lie  from  the  reftisal  of  the  District  Court  to  grant  a  continuance  in  a  criminal  cas4S. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Issac  R  Morse,  At- 
torney General,  for  the  State.     Eoselius  <&  Fields  for  defendant 

VooRniEs,  J.  The  defendant  was  tried  for  the  crime  of  murder,  convicted, 
and  sentenced  to  imprisonment  at  hard  labor  in  the  State  penitentiary  for  life. 

When  the  case  came  up  for  trial,  he  applied  for  a  continuance  grounded  on 
an  affidavit  stating  that  he  could  not  safely  go  to  trial  without  the  testimony  of 
John  Ganably,  one  of  his  material  witnesses,  by  whom  he  expected  and  be- 
lieved he  would  be  able  to  prove  that  he  was  in  the  company  of  said  witness  at 
the  time  of  the  alleged  homicide  of  Gemfih,  driving  quietly  and  peaceably  his 
dray  along  the  plank  road  on  the  levee,  when  the  deceased  wantonly  drove  his 
dray  against  his,  knocked  him  on  the  ground,  and  then  attacked  him ;  that  in 
self-defence  he  used  a  small  light  whip,  with  which  he  was  driving,  and  struck 
but  one  blow,  and  not  with  much  force ;  that  he  had  caused  a  subpoena  to  issue 
for  said  witness,  with  directions  where  he  was  to  be  found,  which  subpoena  had 
been  served ;  that  said  witness  was  absent  without  his  consent,  connivance, 
or  procurement ;  and  that  he  ex  pectcd,  and  had  no  doubt,  he  would  be  able  to 
procure  his  attendance,  if  allowed  a  reasonable  delay. 

The  Court  having  rejected  his  application,  he  took  the  following  bill  of  ex- 
ceptions : 

"  Be  it  remembered  that  on  the  calling  of  this  cause,  a  witness  by  the  name 
of  John  Ganxibly,  whose  name  had  been  furnished  to  the  Clerk  in  due  and 
proper  time  for  the  service  of  said  subpoena.  It  also  appeared  from  the  return 
of  the  Sheriff  to  the  subpoena  that  a  copy  had  been  left  at  the  house  of  Fergus 
O'Dowell  on  Tchoupitoulas  street,  the  place  where  said  witness  was  employed 
as  drayman,  failed  to  attend,  the  defendant  by  his  counsel  caused  an  attachment 
to  issue  for  said  witness.  The  officer  charged  with  the  execution  of  said  attach- 
ment went  to  the  house  of  said  O^Dowell,  when  he  heard  that  said  witness  was 
employed  at  said  house,  was  there  on  yesterday,  and  also  this  morning,  and  had 
left  for  the  purpose  as  they  supposed  of  attending  Court  Whereupon  the  de- 
fendant by  his  counsel  moved  the  Court  for  a  continuance  predicated  upon 
the  affidavit  of  the  defendant  herewith  filed  and  marked  A  and  made  a  part 
of  this  bill  of  exceptions,  which  motion  the  Court  overruled  and  required  the 
defendant  to  proceed  to  trial  without  the  attendance  of  said  witness,  &c." 

The  only  question  presented  in  this  case  is,  whether  a  refusal  to  grant  a  con- 
tinuance can  be  the  subject  of  revision  by  us  on  appeal. 

The  jurisdiction  conferred  on  this  Court  by  the  Constitution  in  criminal  cases, 
is  confined  to  questions  of  law  alone.  Under  the  Constitution  of  1845,  the 
same  restriction  existed  in  regard  to  the  jurisdiction  of  the  Supreme  Court  In 
the  case  of  The  State  v.  ffunt,  4  Ann.  438,  the  question  arose  as  to  the  juris- 
diction of  the  Court  to  review  a  refusal  to  grant  a  new  trial,  on  the  application 
of  the  defendant,  based  on  his  affidavit,  that  he  had  discovered  since  the  trial 
two  witnesses  by  whoso  testimony  he  would  establish  an  alibi.  The  question 
was  discussed  with  great  ability  and  determined  in  the  negative,  the  Court  re- 
marking :  "  It  seems  to  us  to  be  clear,  that  the  Constitution,  in  limiting  the 
jurisdiction  of  this  Court,  in  criminal  cases,  to  questions  of  law  alone,  by  its 
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terms  exdaded  aU  cognizance  of  questions  of  fact  The  Supreme  Court  of  the  »»a"^«»  ^' 
United  States,  in  construing  its  common  law  jurisdiction,  under  the  Gonstitu-  Moldom. 
ttoo,  and  the  judiciary  act  of  1789 — a  jurisdiction  by  no  means  restricted  as 
much  as  oars — has  determined,  by  a  series  of  decisions,  what  points  are  open 
for  examination  under  a  writ  of  error ;  and  those  decisions  have  all  been  made 
in  oonformitj  with  what  were  understood  to  be  the  rules  and  principles  of  the 
common  law.  By  the  22d  section  of  the  judiciary  act,  it  is  provided,  that  on  a 
writ  of  error  to  the  Supreme  Court,  there  shall  be  no  reversal  for  error  in  fact 
That  Court  has  always  held,  that  error  does  not  lie  on  the  refusal  of  the  Court 
below  to  graot  a  new  trial  Although  that  Court  takes  no  cognizance  of  crimi- 
nal cases,  except  in  a  division  of  opinion  of  the  Judges  of  the  Court  below,  the 
decisioDs  in  civil  cases  appear  to  us  conclusive  of  the  principle.  In  the  case  of 
Barr  ▼.  Orant*^  Judge  Story  remarked  that  the  proposition  was  too  plain  for 
argument  Nor  does  error  lie,  on  the  refusal  of  the  Court  below  to  continue  a 
caoae  after  it  is  at  issue.  If  this  Court  cannot  examine  a  question  of  fact  in 
criminal  cases,  it  cannot  renew  the  acts  of  a  Judge  of  the  first  instance  resting 
in  his  discretion.  In  the  present  case,  the  Judge  did  not  believe  the  affidavit 
of  the  prisoner,  that  he  could  prove  an  alibi.  He  sat  on  the  trial  of  the  cause, 
he  heard  the  witnesses,  and  had  an  opportunity  of  forming  an  opinion  of  the 
whole  aflbir,  with  its  attendant  circumstances ;  and,  we  think,  the  Constitution 
has  provided  wisely  in  learing  these  matters  in  the  discretion  of  the  magistrate, 
who  has  the  best  means  of  thoroughly  understanding  them.  If  the  facts  at- 
tempted to  be  proved  by  the  affidarit  of  the  prisoner,  were  to  be  co^fened  in 
Court  by  the  Attorney  General^  a  different  eoie  would  be  presented;  and 
cases  have  occurred,  in  which  the  Courts  have  acted  upon  the  confession  of  the 
Attorney  (General,  on  writs  of  errors  of  facts.  In  this  case,  nothing  is  conced- 
ed :  and  a  question  of  fact,  which  we  are  not  permitted  to  determine,  is  an 
insuperable  obstacle  to  the  exercise  of  our  jurisdiction,  which  is  confined  to 
questioosof  law  alone.*^ 

In  the  case  of  the  State  v.  Bradley^  Judge  Preston,  in  delivering  the  opinion 
of  the  Court,  said :  *'  But  the  rules  of  law  which  apply  and  should  govern  this 
case,  are,  that  in  order  to  obtain  a  continuance,  it  must  be  shown  that  the  wit- 
ness is  really  material,  and  that  the  party  who  claims  the  continuance  has  been 
guilty  of  no  neglect  in  endeavoring  to  obtain  the  testimony  of  the  absent  wit- 
nesses, according  to  the  rules  of  law  and  the  practice  of  our  Courts  of  criminal 
jurisdiction."  6  Ann.  554.  Thus  intimating,  it  would  seem,  that  the  Court 
had  a  supervisory  jurisdiction  over  the  subject-matter  of  continuances.  But  in 
concurring  in  his  conclusions,  the  other  Judges  expressly  declared,  that  under 
the  decision  of  the  Court,  in  the  case  of  the  State  v.  Hunt,  4  Ann.  438,  and  in 
the  case  of  the  State  v.  LinteU,  recently  decided,  they  thought  they  were  not 
called  upon  to  express  any  opinion  upon  which  the  matters  of  fact  upon  which 
the  Judge  exercised  his  discretionary  power  in  refusing  to  continue  the  case 
when  cafled  for  trial ;  and  after  the  verdict,  to  grant  the  prisoner  a  new  trial. 

In  the  case  of  the  State  v.  Brette,  6  Ann.  653,  Judge  Preston  again  held  out 
the  same  intimation  as  that  expressed  in  the  case  of  Bradley  in  relation  to  con- 
tinuances, but  qualified  it  in  the  close  of  his  opinion  by  saying :  *^  The  District 
Court,  however,  was  of  opinion  that  the  affidavit  did  not  show  due  diligence  to 
procure  the  attendance  of  the  witness,  and  it  has  become  the  settled  jurispru- 
dence of  this  Court,  that,  on  appeals,  we  cannot  revise  decisions  involving 
questions  of  &ct^ 
4 
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&txnor  La.  i,^  i\^q  separate  opiaion  delivered  by  Chief  Justice  Eustis  in  that  case,  in 
Mdu>ooh.  which  he  reviews  all  the  former  decisions  of  the  Court  touching  its  appellate 
jurisdiction  in  criminal  matters,  he  says :  '*  My  opinion  is,  that  on  the  trial  for 
'  murder,  the  District  Judge  was  wrong  in  ruling  the  prisoner  to  trial,  on  the 
ground  stated  in  the  bill  of  exceptions,  and,  in  so  doing,  committed  an  error  of 
law.  And  my  impression,  when  the  opinion  of  the  Court  was  prepared,  was, 
that  if  the  jury  had  found  the  accused  guilty  of  murder,  it  would  have  been 
our  duty  to  have  set  aside  the  verdict,  on  account  of  the  error  of  law.  The 
impression  I  still  retain,  though  there  are  difficulties  in  giving  the  accused  the 
benefit  of  this  question,  which  embaiTasses  its  application  in  the  administration 
of  criminal  justice,  under  the  powers  of  this  Court  and  the  Courts  of  the  first 
instance.  In  giving  a  prisoner  the  benefit  of  all  questions  of  law  erroneously 
decided  against  him  in  the  Courts  of  the  first  instance,  care  is  necessary,  in 
order  not  to  encroach  upon  the  discretionary  powers  which  the  Judges  of  the 
District  Court  hold,  and  must  exercise  in  the  delicate  and  responsible  cases  of 
applications  for  continuances  and  new  trials,  over  which  this  Court  has  no  su- 
pervision, except  in  determining  the  questions  of  law  alone,  submitted  to  them 
by  bill  of  exception  or  an  assignment  of  error." 

According  to  the  doctrine  laid  down  by  the  Supreme  Court  of  the  United 
States,  in  a  series  of  decisions,  it  is  clear  that  a  writ  of  error  will  not  lie  in  cases 
which  depend  upon  the  discretion  of  the  Court  below.  It  is  obvious  that  the 
revision  of  such  cases  must  necessarily  involve  questions  of  fact  But  it  has 
been  strenuously  urged  by  the  defendant's  counsel,  that  an  acknowledged  state 
of  facts  can  only  give  rise  to  questions  of  law.  If  the  facts  attempted  to  be 
proved  by  the  affidavit  were  confessed  in  Court  by  the  Attorney  General,  the 
proposition  would  undoubtedly  be  undeniable ;  but  there  is  no  such  concession, 
and  it  is  manifest  that  the  Judge  a  quo  did  not  believe  the  affidavit  of  the 
prisoner. 

In  the  case  of  the  Marine  Insurance  Company  of  Alexandria  v.  Hodgion^  6 
Cranch*8  R.  217,  in  adverting  to  the  refusal  of  the  inferior  Court  to  receive  an 
additional  plea,  a  matter  depending  upon  its  discretion.  Judge  Livingston  said  : 
"  This  Court  does  not  think  that  the  refusal  of  an  inferior  Court  to  receive  an 
additional  plea,  or  to  amend  one  already  filed,  can  ever  be  assigned  as  error. 
This  depends  so  much  on  the  discretion  of  the  Court  below,  which  must  be 
regulated  more  by  the  particular  circumstances  of  every  case,  than  by  any  pre- 
cise and  known  rule  of  law,  and  of  which  the  Superior  Court  can  never  be- 
come fully  possessed,  that  there  would  be  more  danger  of  injury  in  revising 
matters  of  this  kind,  than  what  might  result  now  and  then  from  an  arbitrary 
or  improper  exercise  of  this  discretion.  It  may  be  very  hard  not  to  grant  a 
new  trial,  or  not  to  continue  a  cause,  but  in  neither  case  can  the  party  be  re- 
lieved by  a  writ  of  error." 

In  the  case  of  Woods  &  Bemis  v.  Young,  4  Cranch's  R.  286,  the  question 
presented  was  on  a  bill  of  exceptions  taken  by  the  plaintifis  to  the  refusal  of 
the  inferior  Court  to  continue  the  cause  upon  their  motion,  grounded  on  an  affi- 
davit stating  the  absence  of  a  witness,  the  material  facts  they  expected  to  prove 
by  him,  and  the  diligence  used  to  procure  his  testimony.  The  Court  said : — 
"  The  question  is,  whether  a  refusal  to  continue  a  cause  can  be  assigned  for 
error.  The  impression  of  the  Court  is,  that  it  cannot.  Has  the  party,  by  law, 
a  right  to  a  continuance  in  any  case  ?  If  he  has  it  will  have  weight.  Is  it  not 
merely  a  matter  of  favor  and  discretion  ?    This  is  a  case  in  which  this  Court 
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cannot  lock  into  the  merits  of  the  question,  whether  the  Court  below  ought  to    ^TAw^ot  La. 
hare  granted  a  continuance  of  the  cause."  Mdumoi. 

In  the  case  of  Young  t.  Blacky  7  Granch's  R.  569,  the  same  doctrine  is  reit- 
erated. 

After  a  careful  consideration  of  the  subject,  we  think  we  are  precluded,  un- 
do' the  Constitution,  from  taking  cognizance  of  the  merits  of  the  question  pre- 
sented in  this  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  be  dismissed  at 
the  defendant's  cost 

SuDKLL,  C.  J.  This  Court  having  jurisdiction,  in  criminal  cases,  of  questions 
of  law  idone,  I  understand  this  Court  to  be  incompetent  to  disturb  the  ruling  of 
an  inferior  Court  in  a  criminal  case  on  a  question  of  facts.  Now  in  the 
present  case,  the  right  of  the  prisoner  depended,  among  other  considerations, 
apon  these : — ^whether  his  affidavit  was  true  or  false ;  whether  he  had  used  dili- 
gence to  obtain  the  attendance  of  the  witness ;  whether  the  witness  was  absent 
by  his  connivance  or  procurement,  <fec.  Now,  for  aught  that  appears  to  the 
contraiy  in  the  bill  of  exceptions,  the  District  Judge  may  have  disbelieved  the 
affidarit,  and  been  satisfied  that  the  application  was  made  for  the  mere  purpose 
of  delay  or  evasion  of  justice. 

I  am  not  prepared  to  say  that  no  case,  fbr  refusal  of  a  continuance,  could 
eome  before  this  Court  in  such  a  form  as  to  meet  our  jurisdiction.  It  is  not  now 
necessary  to  carry  the  enquiry  to  that  extent.  I  take  this  case  as  it  is — a  case 
in  which  the  Jadge  has  refused  the  continuance  in  general  terms,  and  in  which 
the  refusal  may  have  been  based  on  considerations  of  fact 


Altred  £dwards  &  Co.  r.  Minviellk. 

Wbfca  an  endorser  of  a  note  pays  It,  wtthont  seasonable  notice  of  the  non'paymentby  the  make*,  he 
can  not  reeover  from  a  prerioos  eodomer,  although  he  has  lost  no  time  In  notifying  such  endorser. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  ,  J.     T,  A. 

Clarke  A  Bayne  for  plaintiffs.  L.  T.  Castera^  for  defendant  and  appellant. 
SuDELL,  C.  J.  The  evidence  is  defective  in  this  respect,  that  it  does  not  appear 
that  Coming  A  Co,  mailed  the  note  and  protest  for  Duncan^  Sherman  4;  Co,  in  time 
for  the  mail  of  the  day  succeeding  the  day  of  protest  Moreover,  although  the  no- 
tices for  the  various  endorsers  enclosed  by  the  notary  under  cover  to  Duncan,  Sher- 
man d  Co,  were  seasonably  mailed,  yet  it  docs  not  appear  on  what  day  Duncan, 
Sherman  S  Co,  received  them.  It  may  be.  for  aught  that  appears  to  the  contrary, 
that  Duncan^  Sherman  A  Co,  received  those  notices  before  they  received  the 
note  and  protest  sent  them  by  Coming  A  Co,  If  so,  they  should  on  the  next 
day  after  the  receipt  of  notice  have  notified  plaintiffs.  In  this  uncertainty  as 
to  dates,  we  are  unable  to  say  that  Edwards  &  Co.  were  seasonably  notified 
and  tiiat  their  notice  to  the  defendant  was  seasonable,  and  therefore  we  think 
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Edwauh  ft  Co.  the  judgment  should  be  reversed.    If  Edwards  <t  Co.  paid  without  seasonable 
MiNviBLu.      notice,  they  cannot  resort  to  the  defendant,  although  thej  themselves  lost  no 
time  in  notifying  the  defendants. 

Ogden,  J.,  and  Caxpbell,  J.,  concurring. 

Judgment  reversed  and  judgment  for  defendant,  plaintiff  to  pay  costs  in  both 
Courts. 

VooRHiES,  J.  The  defendant  is  sued  as  endorser  on  a  promissory  note  made 
to  his  order  at  New  York,  and  payable  at  the  Bank  of  Louisiana,  New  Orleans. 
The  only  defence  urged  by  him,  is  want  of  notice  or  diligence. 

It  appears  that  the  note  was  duly  protested  at  maturity,  on  the  14th  of  Feb- 
ruary, 1852.  In  his  certificate,  the  notary  declares,  "that  the  parties  to  the 
note,  whereof  a  true  copy  is  above  written,  have  been  duly  notified  of  the  pro- 
test thereof,  by  letter  to  them  by  me  written  and  addressed,  dated  on  the  day 
of  said  protest  and  served  on  them  respectively  in  the  following  manner,  viz . 
To  Joseph  EdlZy  drawer ;  F.  F.  MinvielU^  endorser ;  Alfred  Edwards  <fe  Co.^ 
endorsers;  Wm,E.  Whitney  A  Go,^  endorsers;  Dunaan^  Sherman  &  C)b.,  en- 
dorsers ;  which  notices  were  placed  under  cover  of  one  package,  addressed  to 
Messrs,  Duncan^  Sherman  <fe  (7o.,  at  New  York,  N.  Y.,  and  deposited  this  day 
in  the  Post  Office  of  this  city." 

It  does  not  appear  that  this  pacKfige,  which  contained  the  only  notices  given 
hy  the  notary^  ever  reached  its  destination,  except  by  inference.  In  his  testi- 
mony, M,  C,  Randall^  the  note  clerk  of  J,  Coming  d  Co,  says:  "When  a 
note  is  protested  one  day  it  is  handed  to  us  the  next  day  by  the  notary,  and  is 
then  immediately  forwarded  by  us  to  the  party.  In  this  case  the  note  was 
handed  to  us  the  next  day  after  protest  by  the  notary,  and  forwarded  by  us  to 
the  party  the  same  day ;  the  note  was  sent  to  us  by  Duncan^  Sherman  &  Go, 
from  New  York  for  collection.  As  note  clerk,  I  put  the  notes  and  letters  into 
the  Post  OflSce,  which  are  sent  out  by  J,  Goming  d  Go,  We  sent  this  note 
and  protest  enclosed  in  a  letter  to  Messrs,  Duncan^  Sherman  A  Go.^  at  New 
York  on  the  day  it  was  returned  to  Goming  S  Go,  protested."  Thus  it  appears 
that  the  note  and  protest  alone  were  sent  The  next  connecting  link  of  evi- 
dence which  we  have,  is  the  deposition  of  Letois^  cashier  of  Duncan^  Sherman 
A  Go,y  bankers  in  New  York ;  he  says :  "I  do  know  the  note  enquired  of— it 
was  enclosed  to  us  in  a  letter  from  J,  Goming  A  Go,  in  New  Orleans,  our  cor- 
respondents, together  with  protest,  and  expenses  charged  to  us,  and  that  said 
note  and  protest  were  sent  to  the  store  of  plaintiffs  on  the  same  day  of  its  re- 
ceipt by  us,  and  a  check  was  immediately  given  by  them  to  us  on  their  pre. 
sentation,  which  covered  amount  of  note  and  expenses.  The  only  steps  we 
took  to  notify  Alfred  Edwards  A  Go,  were  those  designated  therein  of  sending 
the  note  and  protest  as  we  received  it  I  have  no  recollection  at  this  time  of 
the  original  notice  of  protest"  He  adds :  •  "  I  have  stated  all  I  know :  that  on 
the  day  we  received  notice  of  protest  and  note,  we  forwarded  it  to  our  immedi- 
ate endorsers,  A.  Edwards  S  Go,  The  mails  are  sometimes  so  irregular  we  re- 
ceive notice  from  our  correspondent  sooner  than  from  a  notary,  &c."  This  is  cer- 
tainly irreconcileable  with  the  former  part  of  his  deposition,  unless  it  be  inferred 
that  the  notice  of  protest  alluded  to  by  him  was  one  of  the  notices  forwarded  by 
the  notary  to  Duncan^  Sherman  A  Go.^  and  this  would  seem  to  be  the  most 
natural  inference,  particularly  if  the  matter  be  considered  with  reference  to  the 
depositions  of  Atwater,  the  plaintiff's  Clerk.  In  his  first  deposition  taken  on 
the  6th  May,  1852,  Atwater  says :     "I  received  from  the  Post  OiBce  on  the  27th 
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of  February,  1863,  %  letter  addressed  to  plaintiffs,  containing  the  notice  of  the  ■o'^Aaw  k  Co. 
protest,  and  anodier  notice  addressed  to  F,  F.  MintielU,  (whicti  was  enclosed  Huvikllb. 
in  the  first  protest,)  as  endorser  of  the  note.  Mr.  Amory  Edwards  in  my  sight 
fiilded  up  in  a  letter  a  notice  of  non-payment  of  the  note  enquired  of.  I  copied 
the  letter  myself  in  which  the  notice  was  enclosed.  The  letter  in  which  the 
notice  was  mailed  was  addressed  to  Thomas  Allen  Clarke^  E»q.^  counsellor  at 
law.  This  notice  was  a  copy  of  the  notice  here  produced  and  marked  A,  to 
which  I  now  affix  my  name."  The  notice  referred  to  is  one  of  the  notices  sign- 
ed by  the  notary,  and  dated  on  the  day  of  the  protest  In  this  deposition,  no 
allusoQ  whateyer  is  made  to  the  presentment  of  the  note  and  protest  and  the 
payment  thereof  by  the  plaintiffs.  But  in  his  other  deposition,  taken  on  the 
18th  of  December,  1853,  he  says:  "I  saw  the  note  after  its  protest  in  the 
hands  of  Mr.  Amory  Edwards^  one  of  the  plaintiffs  upon  the  same  day  that  it 
was  received  fit>m  DaneaUy  Wurman  A  Go.  On  that  same  day  we  enclosed  a 
notice  of  protest  to  the  defendant  under  cover  to  Thomas  Allen  Clarke^  Esq.^ 
in  New  Orleans.  I  saw  Ifr.  Amory  Edwards  enclose  the  protest  and  note  in 
the  said  cover,  and  I  mjrself  took  it  to  the  Post  Office  and  mailed  it  in  time  for 
the  first  Soothem  mail  of  that  day,  after  business  hours  commenced.  I  am 
positiTe  it  was  tiie  note  of  Joseph  Hah  endorsed  by  the  defendant  The  letter 
to  Clarke  directed  him  to  serre  the  notice  upon  defendant,  as  agent  for  plain- 
tilEi;  that  was  the  substance  of  the  direction.'^  He  adds :  **  Notices  of  pro- 
test were  receiyed  from  New  Orleans,  but  whether  through  the  Post  Office  or 
from  Duncan^  Sherman  A  Go.^  I  am  unable  to  swear.  The  reception  of  the 
note  and  its  dishonor  of  protest  from  Duncan,  Sherman  A  Go.  were  considered 
by  our  firm  as  a  notice  to  plaintifis,  as  endorsers,  of  its  dishonor.  Acting  upon 
that  notice  the  plaintiffs  sent  to  notify  the  defendant  through  Mr.  GlarkSj  &c,^ 
This  is  palpably  inconsistent  with  his  former  deposition.  It  is  obvious  that  the 
notice  sent  to  the  defendant,  through  Mr.  Clarke,  must  have  been  one  of  the 
notices  forwarded  by  the  notary  to  Ihinean,  Sherman  db  Go, ;  indeed  no  others 
were  forwarded.  At  what  date  Duncan,  Sherman  db  Go,  received  them  or 
communicated  them  to  the  plaintiffs  is  not  shown.  It  is  evident,  however,  that 
it  must  have  been  previous  to  the  date  of  the  presentment  of  the  note  and  pro- 
test; but  how  long  we  are  unable  to  discover  from  the  evidence.  We  do  not 
think  the  plaintiffs,  under  this  state  of  facts,  have  brought  themselves  within 
the  rule  of  the  commercial  law  to  entitle  them  to  recover.     1  Ann.  869. 

It  is,  therefore,  ordered  and  decreed  that  the   judgment    of   the  District 
Coort  be  reversed  and  that  the  plaintiffs  pay  the  costs  in  both  Courts. 


0    »' 
Perin  Thomas  Robert  v.  Perin  Boulat.  4«iw5 


9 
FKrim  MnOai  parehaaed  property  at  a  Sheriff  *fl  sale—the  deed  was  made  to  Pm4n  BmUard.    Hdd  :  eX20 

Tbftt  it  WB*  competent  for  Perin  BmUat  to  prore,  by  parol,  that  he  was  the  Identical  person  to 
«bfOiB  the  property  was  abjudicated. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.    Bawre- 
gard,  for  plaintiff.     Castera  and  BoseliuSy  for  defendant  and  appeUant 
BraiA:ffA9,  J.    This  is  a  petitory  action.    The  plaintiff  and  defendant  both 
\  to  be  owners  of  the  hfeus  in  quo,  two  lots  of  ground  on  Carondolet  Walk, 
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RoBBBT  in  this  city,  under  the  same  title,  to-wit :  a  Sheriff's  sale  made  on  the  22d  of 
BovLAT.  Hay,  1848,  in  execution  of  a  judgment  at  the  suit  of  John  Hctgan  ▼.  Michael 
Gallagher^  in  the  Fourth  District  Court  of  New  Orleans.  The  Sheriff's  deed 
shows,  that  at  said  sale,  the  property  was  adjudicated  to  Ferin  Boulard,  for 
the  price  of  three  hundred  and  seventy  dollars,  payable  cash,  which  price  the 
Sheriff  acknowledges  to  have  received ;  and  the  only  question  in  the  cause  is 
one  of  fact,  namely,  the  identity  of  the  vendee  in  the  said  deed  mentioned. 

The  plaintiff  has  given  in  evidence  certain  probate  proceedings,  from  which 
it  results,  that  an  inventory  was  made  on  the  27th  April,  1849,  by  the  Recorder 
of  the  Parish  of  Natchitoches,  at  the  last  residence  of  Perin  Boulardy  late  of 
said  parish,  deceased,  at  a  place  called  "Boulard  Landing,"  about  fifty-one 
miles  below  the  town  of  Natchitoches,  in  the  Parish  of  Natchitoches,  of  the 
effects  of  said  deceased,  being  the  stock  of  goods  in  a  store,  the  furniture  of  a 
house,  some  horses,  a  gold  watch  and  chain,  in  the  hands  of  Madame  Boulard^ 
and  other  personal  effects.  Another  inventory  was  afterwards  made  in  the  city 
of  New  Orleans,  by  a  notary  public,  on  the  22d  of  June,  1849,  which  com- 
prised certain  jdwelry  aad  a  gold  watch,  included  in  the  first  inventory,  but 
ro-appraisad  for  want  of  fetching  the  price  of  the  first  appraisement ;  also  the 
two  lots  of  ground  claimed  in  this  suit.  This  last  inventory  was  made  at  the 
request  of  Boie  Boulardy  widow  of  Carlos  Ahareg,  of  this  city,  dative  testa- 
mentary executor  of  the  succession  of  her  late  father,  Perin  Boulardy  and  pur- 
suant to  an  order  of  the  Third  District  Court  of  New  Orleans.  This  inventory 
makes  no  mention  of  the  title  by  which  the  deceased  acquired  the  property  in 
question,  neither  does  it,  nor  the  inventory  made  in  Natchitoches,  contain  any 
minute  titles  or  other  valuable  papers  ("  depouillement  de  papiers'^).  Beyond 
the  identity  of  the  name,  there  is,  in  fact,  nothing  in  the  record  which  connects 
the  deceased,  under  whom  the  plaintiff  claims,  with  the  adjudicatee  at  tho 
Sheriff 's  sale  in  May,  1848. 

On  the  part  of  the  defendant,  it  is  contended  that  he  was  the  identical  per- 
son who  bought  and  paid  for  the  lot  of  ground  in  question,  at  the  Sheriff's 
sale ;  that  his  true  name  is  Perin  Boulat^  and  that  the  spelling  of  his  surname, 
Boulard,  in  the  Sheriff's  deed,  is  a  mere  clerical  error,  which  ought  not  to  pre- 
judice him.  The  Court  below  having  allowed  him  to  offer  parol  evidence  of 
this  error,  the  plaintiff  excepted  to  such  ruling,  on  the  ground  that  it  was  proof 
which  contradicted  a  public  act 

We  think  the  District  Court  properly  overruled  the  objection.  In  the  case 
of  Palanqus  v.  Ouisnon^  15th  Louisiana  Reports,  811,  the  defendant  was 
allowed  to  show  that  there  was  error  in  the  description  of  the  lot  sold,  as  front- 
ing on  Frenchman  street,  and  that  the  lot  actually  fi*ontcd  on  Morales  street 
The  Court  say :  "  This  is  not  an  attempt  to  prove,  by  parol,  a  sale  of  immova- 
ble property,  nor  to  contradict  a  valid  existing  instrument,  but  to  show,  that 
by  accident  or  negligence,  the  instrument  in  question  has  not  been  made  the 
actual  depository  of  the  intention  and  meaning  of  the  contracting  parties." 
The  distinction  appears  to  us  to  be  correctly  stated  by  our  predecessors;  and 
the  case  cited  to  be  entirely  analogous  to  the  present  one.  In  Palangue  v. 
Guisnon,  the  descriptio  loci  was  erroneous;  here  the  descriptio  perwna. 
Nothing  is  more  arbitrary  than  the  spelling  of  proper  names.  And  when  we 
find,  as  in  the  present  instance,  two  names,  which,  with  a  slight  variation  in 
the  spelling,  have  almost  exactly  the  same  pronunciation,  it  would  seem  an 
unreasonable  refinement,  pregnant  with  dangerous  consequences,  to  exclude 
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tbe  proof  that  one  has  been  written  instead  of  the  other,  by  the  clerk  who  filled        Robert 
up  a  deed.  Sol-lIit. 

Under  this  ruling  of  the  Court,  the  defendant  proved,  by  the  Deputy  Sheriff 
who  cried  the  property,  that  he  was  the  identical  person  to  whom  the  lots  were 
adjudicated,  and  who  paid  the  price.  This  testimony  was  fully  corroborated 
by  tvo  witnesses  who  were  present  at  the  Sheriff's  sale.  It  is  also  proved  that 
defendant  did  acts  of  ownership  upon  the  lots,  such  as  filling  up  and  fencing 
them  m,  shortly  after  the  sale.  Indeed  the  form  of  this  action,  (petitory,) 
admits  the  possession  of  the  defendant  The  plaintiff  has  proved  that  the 
taxes  of  1S4S  and  1849,  were  paid  by  the  attorney  of  the  succession  of  Perin 
B9uiaTd\  after  the  bill  had  been  presented  by  the  tax  collector  to  the  defen- 
dant for  payment,  who  refused  to  pay,  saying  that  the  name  in  the  tax  receipt 
was  not  in  his  name.  We  do  not  consider  this  refusal  to  amount  to  a  dis- 
cfaimer  of  property  in  the  defendant.  The  evidence  establishes  to  our  satisfac- 
tioD,  that  the  defendant  is  the  owner  of  the  property  in  controversy,  and  that 
bis  name  was  misspelt  in  the  Sheriff's  deed.  There  is  no  conflict  of  evidence 
ID  relation  to  the  circumstances  of  the  Sheriff's  sale.  It  does  not  appear  that 
the  deceased,  Perin  Boulard,  ever  sat  up  any  claim  or  pretension  to  be  the 
owner  of  this  property,  although  he  lived  several  months  after  the  date  of  the 
Sheriff's  sale ;  and  this  negative  curcumstance  is  received  by  us  as  corroborat- 
ing the  positive  and  direct  evidence  given  by  defendant's  witnesses. 

Judgment  reversed ;  and  judgment  rendered  for  defendant,  with  costs  in 
bothCourtB. 


Wakssss  or  THE  Chubch  of  St.  Louis  v.  J.  P.  Eirwan  &  Co.  et  al. 

KSrvBB  entered  Into  a  contract  vith  tbe  plaiDtlfh  to  repair  the  Church  of  St.  Louis, of  which  they 
vcre  vardens,  aoeordiog  to  plans  agreed  on  by  the  parties.  He  failed  to  comply  with  the  stipn- 
kttom  of  his  contract.    JEMd  .'—The  plalntUb  had  a  right  to  rescind  tbe  contract  and  finish  the 


APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Ben- 
jatnin  <£  Jfieou,  for  PlaintiiiC     C.  HoselitCs,  for  defendant 

BccHASAN,  J.  This  is  a  suit  for  the  rescission  of  a  building  contract,  and 
for  damages;  the  ground  of  the  demand  being  bad  workmanship  and  mate- 
rials. 

Defendant,  Kintanj  reconvenes  for  the  price  of  work  and  labor  done,  and  for 
damages  caused  by  the  acts  of  the  plaintiffs.  The  District  Court  gave  judg- 
ment rescinding  the  contract,  condemning  the  defendant  Kiraan  to  pay  nomi. 
oal  damages  to  plaintiffs,  and  rejecting  the  reconventional  claim. 

From  this  judgment,  the  syndic  of  Kirwan  has  appealed. 

It  appears  from  the  evidence  that  Kirwan,  a  builder,  entered  into  a  contract 
vith  the  Church  wardens  to  make  extensive  repairs  and  alterations  to  the 
Church  and  its  tower;  that  by  contract  he  was  to  work  according  to  the  plans, 
and  under  the  superintendence,  of  an  architect  employed  by  the  Church 
wardens;  that  many  compUints  were  made  of  the  manner  in  which  Kirwan 
was  executing  the  work ;  that  the  tower,  after  being  carried  to  a  considerable 
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wardkks  or  TUB  height,  fell  down ;  that  this  accident  was  attrih\ited  by  the  architect  to  the&alt 
Louis         of  the  builder,  who,  on  his  part,  contended  that  it  was  owing  to  defective  plans 

KiRWAK***  Oo.  n  of  *^e  architect 

^^'  The  parties,  however,  compromised  their  disputes  by  entering  into  a  new 

contract  on  the  5th  of  April  1850,  by  which  the  sum  necessary  to  repair  the 
damages  resulting  from  the  fall  of  the  tower,  and  to  complete  the  whole  work, 
was  ascertained  and  agreed  upon.  The  parties  further  agree  that  the  expen- 
ses of  repairing  the  damages  caused  by  the  accident  should  be  borne  one-half 
by  each  party.  The  price  of  the  contemplated  work  being  fixed  by  this  con- 
tract of  the  5th  of  April,  1850,  as  well  as  the  terms  of  the  payment,  the  coun- 
sel of  the  appellant  is  right  in  the  position  that  this  contract  is  the  measure  of 
the  obligations  of  the  parties,  and  that  it  becomes  immaterial  to  look  behind  it. 
But  we  think,  with  the  District  Judge,  that  the  evidence  has  established  the 
allegations  of  the  petition  filed  in  this  case  on  the  26th  of  April,  1850,  asserting 
a  failure  on  the  part  of  Kincan  to  comply  with  the  obligations  of  the  last  con- 
tract. The  plaintiffs  had  consequently  a  right  to  finish  the  building  as  they 
have  done.  Allen  y.  WilU,  4th  Ann.  97;  HaU  v.  WilU,  8d  Ann.  604.  And 
it  is  proved  that  they  have  paid  about  $18,000  to  finish  it,  over  and  above  the 
price  of  their  contracts  with  Kirwan,  We  cannot,  therefore,  see  what  cause 
Kirwan  has  to  complain  of  the  judgment  which  has  been  rendered  by  the  Dis- 
trict Court  On  the  contrary,  it  would  seem  that  the  Church  wardens  might, 
with  great  show  of  justice,  have  recovered  of  Kirwan  a  much  larger  sum  than 
the  nominal  damages  (five  dollars,)  against  him  by  the  judgment  of  the  Court 
below.  But  they  do  not  complain  of  that  judgment,  which  is  therefore,  affirm- 
ed with  costs. 


Franklin  Shaw  v.  James  Gandolfo  &  Co. 

Faotb  —Partnership  in  an  adventure. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Eeymlds^  J. — 
Benjamin  A  Micau,  for  plaintiff.    B,  J,  Sage,  for  defendants  and  appel- 
lants. 

VooRHiES,  J.  (Buchanan,  J.,  and  Oodbn,  J.,  concurring.)  The  plaintiff  seeks 
to  recover  of  the  defendants  the  sum  of  $4095  48,  as  one-half  of  the  loss 
which,  he  alleges,  resulted  from  a  mercantile  adventure,  founded  on  the  follow- 
ing instrument,  viz : 

"New  Orleans,  May  6th,  1850. 
E  STiaw,  Esq.  New  Orleans, 

Dear  Sir :  We  acknowledge  the  receipt,  on  consignment  and  for  sale  on  your 
account,  of  six  hundred  and  fifty  bales  4-4  bro.  sheetings,  as  per  marks  and 
numbers  at  foot,  under  the  following  terms  and  conditions,  viz : 

We  agree  to  sell  said  goods  for  which  you  have  advanced  the  cost,  in  cash, 
whenever  you  and  ourselves  think  best  You  are  to  get  them  insured  at  good 
offices  in  this  city,  for  the  benefit  of  whom  it  may  concern,  the  cost  of  which 
to  be  charged  to  the  goods. 
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We  agree  not  to  charge  any  commission  for  purchasing  or  selling,  and  to         *a^ 
tDoir  yon  six  per  cent  interest  per  annom  for  your  money,  advanced,  out  of  Guroouo  *  Oa. 
the  proceeds  of  said  goods.    The  profit  or  loss  which  may  result  from  this  ope- 
ratum,  to  be  equally  divided. 

James  Gandolpo  &  Co." 
"Bought  of  J^  K  Petitpan, 
LMC  150  bales  4-4  Laurence  bro.  sheetings,  115,920  yds.  at  7ic.    $8,694  00 
AC  200  do.  4<4  Appleton  bra  sheetings,  150,765}  at  7ic.        -      11,307  89 
Bought  of  Whiting,  Wright  A  Co, 
LMC  170  bales  4-4  Laurence  bro.  sheetings,  -         181,491.8 

AC  180  do.    do.  Appleton,  -  -  •         98,224.1 

229,716.0  yds, 
229,716.0  yds.  at  71c         ....         $16,941  55 
Less  ic  per  yd.  on  5  bales  bagging  stained,         •        19  26        16,922  29 


86,923  68." 
In  support  of  his  demand,  the  plaintiff  relies  on  this  instrument  and  the  tes- 
timony of  Anu>$  Horn.  The  substance  of  the  testimony  of  this  witness  is, 
that  the  parties  being  unable  to  find  sales  in  New  Orleans,  Dr.  Skaw^  and 
Applei&n^  one  of  the  defendants,  agreed  to  ship  the  goods  to  New  York  for 
sale;  both  engaged  the  freight  of  the  goods;  Appleton  himself  engaged  the 
drayage,  as  he  could  procure  it  for  a  lower  price  than  SJiatD. 

The  consignment  was  made  in  the  name  of  the  plaintiff,  to  ffolbrooh  A  Kelr 
mn,  of  New  York,  and  sold  by  them  for  his  account  It  is  shown  by  the  testi- 
mony of  one  of  the  consignees,  that  the  goods  were  sold  at  the  current  rates, 
or  fun  market  value,  in  New  York — the  net  proceeds  of  which  amounted  to 
the  sum  of  $32,541  68.  The  alleged  loss  is  the  difference  between  this  amount 
and  that  of  the  invoice  of  the  goods,  including  interest  and  charges.  The 
account  made  out  between  the  parties,  including  interest  to  the  15th  of  Decem- 
ber, 1850,  by  the  witness,  Horn,  shows  the  exact  amount  of  that  difference. 
It  is  not  shown,  however,  that  the  defendants  ever  had  any  knowledge  of  this 
account,  approved  it,  or  consented  to  pay  any  part  of  the  loss  thus  stated. 
The  record  shows  that  the  plaintiff  introduced  in  evidence,  two  documents, 
porporting  to  be  the  original  bills  of  the  merchandize  purchased  of  F,  ff. 
Petitpan^  by  the  defendants,  one  dated  the  3d  and  the  other  the  4th  of  May, 
1860.  But  these  documents  do  not  appear  to  be  either  written  or  signed  by 
Petitpan^  and  even  if  they  were,  we  are  uninformed  as  to  the  object  of  their 
introduction. 
Under  tlus  state  of  facts,  are  the  defendants  liable? 

Whether  the  agreement  between  the  parties,  evidenced  by  the  written  instru- 
ment, be  considered  as  an  agency,  or  as  a  partnership,  qnoad  the  particular 
transaction,  we  do  not  think  it  is  necessary  for  us  to  determine.  8  N.  S. 
174.  Viewed  as  a  partnership,  the  aspect  most  favorable  to  the  plaintiff,  we 
thmk  it  is  clear  chat  the  contract  terminated  by  the  shipment  or  consignment 
of  the  goods  to  Holbrooh  A  Nelson.  It  is  obvious  that  the  consignment  could 
not  have  been  made  under  the  same  contract  How  could  the  stipulation  in 
relation  to  commissions  on  the  contemplated  sales  in  New  Orleans,  which  were 
to  have  been  considered  by  the  parties  as  profits,  be  reconciled  to  the  charge 
of  commission  against  the  defendants  on  the  New  York  sales?  If  the  parties 
intended  to  extend  the  agreement  to  the  sales  in  New  York,  it  seems  to  us  that 
5 
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^A^  this  change  neceBsarily  superinduced  the  necessity  of  another  agreement  In 
aiKDOLro  k  Go.  the  absence  of  any  other  evidence,  we  do  not  think  the  mere  consent  of  the 
defendants  to  the  consignment,  amounted  to  such  an  agreement;  on  the  con- 
trary, we  infer  from  it,  that  it  was  the  intention  of  the  parties  to  abandon  their 
contract 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed,  and  that  there  be  judgment  in  favor  of 
the  defendants,  rejecting  the  plaintiffs  demand,  with  costs  in  both  Courts. 

Slidell,  C.  J.,  (with  whom  concurred  Campbll,  J.)  dissenting— thought  the 
original  agreement  clearly  created  a  partnership  in  the  adventure,  and  that  the 
change  in  the  place  of  sale  from  New  Orleans  to  New  York,  to  which  change, 
according  to  their  view  of  the  evidence,  the  parties  agreed,  did  not  change  the 
i-elations  of  plaintiff  and  defendants,  as  partners  in  the  adventure. 


46  »i[ 

George  B.  Prindle  v.  Sarah  A.  Williams,  his  Wife. 

Unleu  a  party  haa  some  property  or  interest  in  the  State,  upon  which  the  jurisdictioo  of  the  Court 
is  to  operate,  the  appointment  of  a  earcUor  ad  hoCj  to  represent  such  party,  cannot  be  legally 
made. 

There  are  only  two  cases  in  which  corafeors  may  be  appointed  to  represent  absent  wives,  in  suits  insti- 
tuted by  the  husband  ;  one,  when  the  wife  has  committed  an  infamous  crime  and  fled  from  justice; 
the  other,  where  the  husband  sues  for  separation  fl-om  bed  and  board,  on  the  ground  of  abandon- 
ment. 

APPEAL  from  the  Fifth  Distiict  Court  of  New  Orleans,  Buchanan,  J.  iT. 
C.  Dunn^  for  plaintiff  and  appellant  John  B,  Robertson^  curator  ad  hoc, 
OoDEN,  J.  This  is  an  action  of  divorce  by  the  husband  against  the  wife,  on 
the  ground  of  adultery.  It  is  alleged,  that  the  wife  fled  from  the  State  with  her 
paramour,  and  that  the  plaintiff  is  ignorant  where  she  lives.  Th&  appointment 
of  a  €fwrat4yr  ad  hoc,  to  defend  the  wife,  was  made  under  the  prayer  of  the 
petition,  and  the  cause  put  at  issue  by  his  answer,  containii^  a  general  denial 
of  the  allegations  of  the  petition.  After  hearing  the  evidence,  and  the  cause 
being  submitted,  the  District  Judge  came  to  the  conclusion  that  the  appohit- 
ment  of  a  curator  ad  hoc  to  represent  the  wife  was  unauthorized  by  law,  and 
that  consequently  she  had  not  been  legally  cited.  A  judgment  of  nonsuit 
having  been  rendered,  the  plaintiff  has  appealed.  The  only  general  provision 
contained  in  our  laws  for  the  appointment  of  a  cwrator  ad  hoc,  to  defend  an 
absentee,  is  Arts.' 57  of  the  Civil  Code,  and  116  C.  P.  After  many  conflicting 
decisions  of  our  Court,  as  to  the  correct  interpretation  and  true  extent  and 
meaning  of  the  articles,  it  has  been  held  in  several  of  the  later  decisions,  that 
the  article  presupposes  something  upon  which  the  jurisdiction  of  the  Court  can 
properly  be  based.  See  cases  of  Dupuy  v.  Hunt,  2  Ann.  562 :  Peterson  v. 
McRae,  8  Ann.  101 ;  Augugta  Ins.  Co.  v.  Muton,  lb.  417.  We  think  our  pre- 
decessors, in  those  cases,  gave  a  correct  construction  to  those  articles  of  the 
Codes,  and  that  unless  a  party  has  some  property  or  interest  in  the  State,  upon 
which  the  jurisdiction  of  the  Court  is  to  operate,  the  appointment  of  a  curator 
ad  hoc,  to  represent  such  party,  cannot  be  legally  made. 
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The  petition  in  this  case  represents  that  the  parties  were  married  in  the       pmtolb 
State  of  Ohio,  and  afterwards  came  to  this  city  to  live ;  there  is  no  allegation      wiluams. 
that  they  either  brought  with  them,  or  have  acquired  any  property  since  their 
remoral  to  this  State. 

Oar  law  views  mxuriage  in  the  light  of  a  civil  contract  A  judgment  ren- 
dered in  &vor  of  husband  or  wife,  pronouncing  a  divorce,  by  which  the  mar- 
riage is  dissolved,  rests  on  the  same  principle  on  which  all  contracts  may  be 
dissolved  by  reason  of  an  active  or  passive  violation  of  the  obligation  of  the 
contract  by  either  party.  But  the  mode  of  proceeding,  and  the  particular 
roles  by  which  the  parties  must  arrive  at  their  rights,  are  defined  by  our  laws 
on  the  subject  of  divorce  and  separation  from  bed  and  board.  Looking  to 
those  rules,  we  find  it  is  correctly  stated  in  the  reason  for  the  judgment  of  the 
Court  below,  that  there  are  only  two  cases  in  which  curators  may  be  named 
ta  absent  wives  in  suits  instituted  by  their  husbands — ^that  of  divorce  on  account 
of  defendant  having  committed  an  infamous  crime  and  being  a  fugitive  from 
justice,  and  that  of  separation  from  bed  and  board  claimed  on  the  ground  of 
abandonment  It  follows,  that  the  appointment  of  a  6uraiar  ad  hoe  to  the  absent 
vife,  under  the  circumstances  of  this  case  and  allegations  of  the  petition,  was 
unaathorized  by  any  of  the  rules  the  Legislature  have  thought  proper  specially 
to  exAet  for  proceedings  in  this  particular  class  of  cases;  and  the  appointment 
is  not  justified  by  the  general  provision  referred  to,  providing  for  the  appoint- 
ment of  a  curator  ad  hoc  to  absentees,  any  noore  than  it  would  be  in  any  other 
case  of  a  suit  brought  to  set  aside  a  contract  between  parties,  without  their 
being  any  property  of  either  party  within  the  State  to  be  affected  by  the  judg- 
ment 

It  is  therefore  ordered,  that  the  judgment  of  the  Court  below  be  affirmed, 
with  costs. 


G-soRGB  Patterson  v.  J.  B.  D'Atttrive  et  als. 

li^ts  of  Totera,  nnder  the  Act  "  to  regohtte  Elections  In  the  Parishes  of  Orleans  and  JefTerson," 

approved  January  9Btb,  1847. 
Cgouisalonen  of  election  who  leftise  to  reeelTe  a  rote,  in  oonseqoenoe  of  their  belief  that  the  resl- 

deoce  of  th«  applicant  does  not  entitle  him  to  that  right,  cannot  be  held  liable  for  damages  on 

MMont  of  Koch  refnsaL 
Where  a  peraoo  offering  to  rote  shall  be  challenged,  or  the  commissioners  shall  be  in  doubt  as  to  biff 

qoriiftffatinna,  they  shall  administer  the  oath  prescribed  by  law;  If  he  take  this  oath,  it  is  the  test 

of  hb  qualiScation^  and  his  vote  most  be  received,  unless  perhaps  the  falsity  of  the  oath  be  estab. 

H^ed.    If  the  commlnioners  r«Ject  the  vote  and,  on  demand  of  the  applicant,  reitase  to  tender  the 

sattL,  tbey  are  liable  to  him  in  damages  Ibr  such  reftisal .    Oamp^t^H,  J. ,  dissenting. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  J.   Calvitt 
Clarke^  J.    Jourdan  &  Warfield,  for  plaintiff  and  appellant.    Markiy  for 
ITAutrive,     Upton^  for  WaUrB,    Purvis  <fe  Ihigui,  for  BoutU. 

SuDELL,  C.  J.  The  Tote  of  the  defendant  was  rejected  on  the  ground  that 
he  was  not  a  resident  of  the  Parish  of  Jefferson.  There  was  no  doubt  as  to 
the  locality  of  plaintiff's  dwelling,  but  the  question  was  whether  the  locality 
wis  within  the  boundary  line  of  the  Parish  of  Jeffi^^n.  If  the  commission- 
ers really  belieyed  that  it  was  not,  we  do  not  think  they  can  be  held  liable  in 
damages  to  the  plaintiff.    When  we  find  the  District  Judge  deciding  on  eyi- 
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Pattubov      dence,  an  important  portion  of  which  was  before  the  commissioners,  that  the 
D'AuTsivBETALs.  plaintifif^s  dwelling  was  clearly  in  Lafourche,  we  are  not  prepared  to  say  the 
commissioners  did  not  really  entertain  the  same  opinion.* 

In  coming  to  the  conclusion  to  afSrm  the  judgment,  we  wish  by  no  means  to 
be  considered  as  approving  the  conduct  of  the  commissioner,  D'Autrwe^  noticed 
in  the  opinion  of  Mr.  Justice  Campbell. 
Judgment  affirmed,  with  cost 

YooBHiES,  J.,  Buchanan,  J.,  and  Ogden,  J.,  concurring. 

Campbell,  J.,  dissenting.  The  plaintiff  alleges  that  he  has  been  damaged 
by  the  acts  of  defendants,  who  were  commissioners  appointed  to  hold  a  gene- 
ral election  at  the  precinct  of  the  Barataria  settlement,  on  the  5th  of  Novem- 
ber, 1849.  He  avers  that  he  was  then,  and  now  is,  a  resident  of  said  precinct, 
and  qualified  to  vote  for  the  officers  then  to  be  elected  ;  that  on  the  day  of 
said  election,  while  the  polls  were  open,  and  within  the  hours  designated  by 
law,  he  presented  himself  and  offered  to  vote,  and  tendered  his  ballot  to  said 
commissioners,  who  refused  to  receive  it,  alleging  that  he  was  not  a  legally 
qualified  voter ;  that  he  thereupon  proffered  to  take,  and  demanded  of  defen- 
dants that  they  should  administer  the  oath  in  such  case  prescribed  by  law, 
which  they  refused,  maliciously  intending  thereby  to  deprive  him  of  his  rights 
as  a  citizen  and  voter*  Further  alleging,  that  the  motive  of  said  commissioners 
in  rejecting  his  vote,  and  refusing  to  administer  the  prescribed  oath,  was  to 
intimidate  him,  and  compel  him,  under  the  penalty  of  disfranchisement,  to  voie 
as  they  wished ;  he  claims  damages  in  the  sum  of  one  thousand  dollars,  which 
he  alleges  he  has  sustained  from  their  wrongful  acts. 

To  this  petition,  an  exception  was  filed,  which  was  sustained  by  the  Court, 
chiefly  on  the  ground  that  the  action  could  not  be  maintained,  inasmuch  as  the 
commissioners,  in  rejecting  the  vote  of  plaintiff,  adjudicated  upon  a  matter 
over  which,  by  law,  they  have  exclusive  jurisdiction.  On  appeal,  this  judg- 
ment was  reversed,  and  the  case  remanded  for  further  proceedings.     6  An.  867. 

The  case  is  now  before  us,  on  an  appeal  upon  the  merits.  The  defendants, 
D^Autrive  and  BouttS,  admitting  that  they  acted  as  commissioners,  deny  that 
they  were  actuated  by  malice,  and  aver,  that  they  were  influenced  in  rejecting 
the  vote  of  petitioner,  solely  by  the  desire  conscientiously  to  discharge  their 
duties.  Respondent,  Waters,  further  avers,  that  he  relied  upon  the  represen- 
tations of  his  co-defendants,  who  stated  that  to  their  knowledge  and  belief, 
plaintiff  was  not  entitled  to  a  vote. 

Judgment  was  rendered  in  favor  of  defendants,  and  plaintiff  has  appealed. 

The  defence,  then,  resolves  itself  into  two  grounds: — 1st.  That  plaintiff  not 
being  a  resident  of  the  Parish  of  Jefferson,  was  not  entiUed  to  vote.    2d.  That 


*  JEaetra^i  fr<mi  judipnMni  of  DidrM  CovH.^-*^  On  the  trial,  eyldence  was  introduced  oo  both 
Bides,  to  ascertain  and  determine  the  true  boundary  that  divides  the  Parish  of  Jefferson  from  that  of 
Lafourche.  The  plaintiff  resided  on  the  west  or  right  banlc  of  Little  Lalce.  The  defendants  con- 
tend that  the  right  or  western  shore  of  Little  Lake  lies  wholly  within  the  boundaries  of  La- 
fourche, and  that  plaintiff  is,  therefore,  a  resident  of  that  parish — where  alone  he  is  entitled 
to  the  right  of  suffrage.  In  this  position  the  commissioners  are  fully  sustained  by  the  map  of 
Gkneral  Bernard  and  Major  Poussln,  made  in  1S17,  by  that  of  Lafon,  and  by  the  testimony  of  witnes- 
ses familiar  with  the  Barataria  region,  who  attest  the  accuracy  of  these  surveys.  To  contradict 
this  array  of  i<roofs,  the  plaintiff  relies  on  La  Tourrette's  map.  It  was  shown  that  La  Tourrette  haa 
copied  all  his  lines  and  boundaries  from  the  survey  of  General  Newcomb.  The  person  last  named,  is 
notorious  as  a  fugitive  from  Justice  to  «void  a  prosecution  for  forgery  His  surveys  are  entitled  to 
no  credit,  when  contradicted  by  fhose  of  distinguished  engineers  like  Bernard,  Poussin  and  Lafon, 
corroborated,  as  they  are,  by  eye-witnesses  well  acquainted  with  the  localities. 

"  We  are  satisfied  by  the  evidence,  that  the  west  or  right  bank  of  Little  Lake,  is  within  the  bounds 
of  the  Parish  of  Lafoorche." 
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if  he  WIS  entitied  to  vote,  they  refused  him  the  exercise  of  the  right,  not  from      Pattbmoh 
malice,  bot  in  the  conscientious  discharge  of  their  duty,  and  are,  therefore,  D'Autsitbrau. 
excnsable. 

As  respects  the  residence  of  the  plaintiff,  much  eyidencehas  been  introduced. 

It  appears  from  the  testimony  of  witnesses,  that  since  1845,  plaintiff  resided 
oo  Little  Lake,  where  he  now  lives ;  that  he  claimed  to  be  a  resident  of  the 
Parish  of  Jefferson ;  that  he  was  assessed  in  that  parish,  and  previously  to  the 
election  of  1849,  had  voted  there;  and  that,  until  that  time,  the  right  of  per- 
sons living  in  his  neighborhood  to  vote,  was  never  questioned.  It  further 
appears^  that  process  from  Justices*  Court  in  the  Parish  of  Jefferson,  was  exe- 
cuted on  the  west  side  of  Little  Lake,  which  defendants  claim  to  be  within  the 
parish  of  Lafourche,  and  that  petitioner  was  subsequently  appointed  and  acted 
as  oommissioner  of  elections  in  the  Parish  of  Jefferson.  It  is  likewise  in 
evidence,  that  after  the  rejection  of  plaintiff's  vote,  some  of  his  neighbors, 
who  live  west  of  him,  offered  to  vote  in  the  Parish  of  Lafourche;  that  their 
votes  were  refused. 

niis  testimony,  it  must  be  conceded,  fbmishes  strong  prima  facie  evidence 
that  plaintiff  was  a  reddent  of  the  Parish  of  Jefferson. 

IXefendants  seek  to  destroy  its  effect,  by  the  production  of  maps  and  the 
application  of  the  oral  testimony  of  witnesses  to  them. 

The  maps  of  Bernard,  Poussin  and  Lafon,  and  La  Tourrette,  together  with  a 
copy  of  the  approved  government  survey  of  the  township  in  which  is  situ- 
ated the  residence  of  plaintiff,  has  been  exhibited.  In  these  maps,  as  in  the 
testimony  of  witnesses  sought  to  be  applied  to  them,  there  are  condictions. — 
The  more  ancient  maps,  seem  to  sustain  the  hypothesis  of  defendants ;  while 
from  the  map  of  La  Tourrette  and  the  government  survey,  it  would  seem  that  the 
residence  of  plaintiff  is  in  the  Parish  of  Jefferson.  The  testimony  on  this  part 
of  the  case,  is  vague  and  unsatis&ctory.  To  establish  their  defence  as  against 
the  presumptions  in  plaintiff's  favor,  resulting  from  his  acts  and  averments — 
at  times  not  suspicious — ^the  general  impression  among  his  neighbors — assess- 
ment— previous  voting— holding  office,  kc. — it  devolved  upon  them  to  prove 
that  he  re«ded  out  of  the  Parish  of  Jefferson.  This  they  have  not  done,  though 
the  fact,  if  it  existed,  was  susceptible  of  easy  proof. 

2d.  Did  the  defendants,  on  refusing  the  vote  of  plaintiff,  act  maliciously? 
Or,  in  other  words,  was  their  act  in  so  doing,  wrongful  and  without  just  cause? 

The  15th  section  of  the  Act  "  to  regulate  elections  in  the  Parishes  of  Orleans 
and  JeSerson,"  approved  January  25,  1847,  (page  9  of  Session  Acts,)  pre- 
soibes,  *'  That  it  shall  be  the  duty  of  the  commissioners  to  receive  the  ballots 
of  an  l^al  voters,  who  shall  offer  to  vote,  deposit  the  same  in  the  ballot-box,  to 
be  provided  for  that  purpose,"  kc.  The  next  section  prescribes  that,  "  When  a 
person  offering  to  vote  shall  be  challenged,  or  the  commissioners  shall  be  in 
doobt  as  to  his  qualifications,  they  shall  administer  to  the  person  so  offering  to 
vote,  the  following  oath  or  affirmation."  Here  follows  the  oath,  which  embraces 
an  the  legal  qualifications  of  a  voter,  and  in  taking  it,  the  party  offering  to  vote 
swears,  among  other  things,  "  that  he  has  resided  in  the  State  two  conse- 
cutive years  preceding  the  election,  and  the  last  thereof  in  the  parish  in  which 
he  offers  to  vote."  In  the  17th  section,  it  is  expressed,  "  That  should  any  per- 
son offering  to  vote,  refuse  to  take  and  subscribe  to  <^  oath  presented,  his  vote 
shaH  be  refused  by  the  commissioners."  The  next  section  denounces  against 
those  who  may  swear  falsely  in  the  premises,  the  penalties  of  perjury. 
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PirrauoH  Thus  it  appears,  that  the  law,  while  it  seeks  to  guard  the  purity  of  the  bal- 

D»ADTWT«iir  AM.  lot  box,  by  punishing  fraudulent  voters,  likewise  protects  the  citizens  entitled  to 
sufFragw',  in  the  enjoyment  of  this  privilege,  by  prescribing  the  mode  in  which 
his  right  to  exercise  it,  shall  be  ascertained  in  case  it  be  questioned.  Except  in 
cases  of  disqualification  from  crime,  the  oath  is  the  test.  If  he  refuse  to  sub- 
scribe it,  his  vote  must  be  rejected ;  if  he  take  it,  his  vote  must  be  received, 
unless,  perhaps,  the  falsity  of  the  oath  be  established,  for  which,  however,  the 
law  makes  no  provision. 

But  it  is  urged,  that  the  oath  is  only  resorted  to  in  case  the  person  offering 
to  vote  is  challenged,  or  the  commissioners  are  in  doubt  as  to  his  qualifications. 
That  in  this  case  there  were  no  doubts,  as  the  commissioners  knew  that  plain- 
tiif  was  disqualified.  Their  belief  could  not  deprive  defendant  of  his  right  to 
establish  his  qualification  in  the  manner  prescribed  by  law.  The  interpreta- 
tion contended  for,  is  the  evil  one  which  would  destroy  the  spirit  of  the  law. 
The  commissioner  should,  upon  the  demand  of  plaintifi^,  have  tendered  the 
.  oath,  and  if  taken,  should  have  received  his  vote,  unless  the  oath  was  proved 
to  be  false. 

The  refusal  to  receive  the  oath,  would  not,  of  itself,  subject  the  commis- 
sioners to  damages,  ;  for  if  it  should  appear  that  the  party  offering  was  not 
entitled  to  vote,  it  would  be  damnum  absque  injuria.  It  is  otherwise,  how- 
ever, if  by  the  wrongful  refusal  to  administer  the  oath,  a  person  entitled  to 
vote  is  denied  that  right  This  deprivation  is  a  wrong,  which  carries  damage 
with  it 

In  the  ease  of  Spragglns  v.  Haughton,  2  Scammon,  p.  877,  the  Supreme 
Court  of  Dlinois,  in  examing  the  act  regulating  elections  in  that  State,  which 
act  contains  a  proviso,  that  when  a  person  shall  offer  to  vote,  "  if  either  of  the 
Judges  shall  suspect  that  he  does  not  possess  the  requisite  qualifications  of  an 
elector,  or  if  his  vote  shall  be  challenged,"  the  Judges  shall  tender  such  person 
an  oath,  decide  in  effect,  that,  if  the  party  offer  to  swear,  his  oath  must  be 
received ;  that  "  they  have  no  discretionary  power :  for  the  law  is  imperative 
that  the  vote  should  be  received,  unless  evidence  is  produced  that  the  oath  is 
false."  We  think  that  the  oath  in  such  case  provided,  should  have  been 
administered  as  prescribed  by  law. 

In  the  case  of  Bridge  v.  Oakei/,  2  An.  968,  it  was  held,  that  '^an  inspector 
is  not  answerable  in  damages,  for  a  mere  error  in  judgment  in  rejecting  a 
voter,  when  his  motives  are  upright"  It  must  appear,  says  the  Court,  that  he 
acted  fraudulently  or  maliciously.  ^^  To  constitute  malice,  the  act  must  be  a 
wrongful  one,  done  intentionally,  without  just  cause  or  excuse."  Personal  ill- 
will  is  not  essential  to  its  existence;  and,  in  the  absence  of  any  declared  inten- 
tion, the  motive  may  bo  inferred  from  the  circumstances  attending  the  act" 

The  refusal  of  the  commissioners  to  receive  the  vote,  without  tendering  the 
oath,  as  has  been  seen,  was  illegal,  and  therefore  wrongful  We  will  now  in- 
quire into  their  motives,  so  far  as  they  can  be  gathered  from  the  attending  cir- 
cumstances. 

It  appears  from  the  testimony,  that  the  election  excited  a  great  deal  of  interest, 
in  which  the  commissioners  participated;  that  one  ot  the  candidates  was  a 
brother-in-law  of  D^Autrive^  a  commissioner;  that  B^Autrive  delivered  to 
Patterson  some  tickets,  to||>e  distributed  by  him  among  his  friends  living  about 
Little  Lake;  that  upon  Patterson's  saying  he  had  come  to  vote,  D'Autrive 
replied,  "  very  well,  I  think  you  vote  as  usual ;"  that  Patterson  said,  "  old  man 


NEW  ORLEANS,  JANUARY,  1«54. 


39 


Short  Is  a  candidate  for  assessor,"  and  D*Autrive  replied,  "  if  you  support      PAtrwiaoji 
Rndigny^  we  shall  vote  for  Short;''  also,  "  that  if  be  would  vote  for  Bouligny^  D'AvnuTKxrAu. 
be  would  be  allowed  to  vote ;"  with  much  other  evidence  of  the  same  charac- 
ter. 

From  this,  and  other  testimony  contaiued  in  the  record,  I  am  constrained  to 
coodade,  that  in  r^ecting  the  vote  of  plaintiff,  the  commissioners  did  not  com- 
mit an  error  of  judgment  alone,  but  that  they  were  influenced  in  their  decision 
by  improper  motives. 

It  has  been  well  said  by  Chief  Justice  Parker,  in  Lincoln  v.  Hopgood^  *'  That 
the  right  of  voting  in  such  a  government  as  ours,  is  a  valuable  right ;  it  is 
secured  by  the  Constitution;  it  cannot  be  infringed  without  producing  an 
injury  to  the  party;  and  'although  the  injury  is  not  of  a  nature  to  be  effectu- 
t&y  repaid  by  a  pecuniary  compensation,  yet  there  is  no  other  indemnity  which 
can  be  bad."  Again,  he  says:  "In  cases  in  which  it  should  be  made  appa- 
rent that  there  was  a  wilful  deviation  from  duty,  and  a  wanton  rejection  of  a 
vote  firom  party  motives,  or  from  personal  hostility  to  a  citizen  whose  vote  was  * 
refused,  or  even  a  negligence  or  inattentive  examination  of  his  claim,  exem- 
plary damages  would  be  required  as  a  compensation  to  the  injured  party,  and 
an  expiatkia  of  the  high  and  aggravated  offence  against  the  civil  and  political 
privileges  of  the  citizen.** 

Lord  Holt,  in  the  case  of  AMy  v.  White  et  al.y  Ld.  Ray,  938,  (reported  in 
1  Smith's  Leading  Cases,  p.  247,) — "  A  right  that  a  man  has  to  give  his  vote 
at  tiie  election  of  a  person  to  represent  him  in  Parliament,  there  to  concur  in 
(he  making  of  laws  which  are  to  bind  his  liberty  and  property,  is  a  most  tran- 
scendent thing,  and  of  an  high  nature ;  and  the  law  takes  notice  of  it  as 
snch."*  He  adds :  "  If  public  officers  will  infringe  men^s  rights,  thej  ought  to 
pay  greater  damages  than  other  men,  to  deter  and  hinder  other  officers  from 
&e  like  offences.'*  Upon  the  argument  of  the  same  case  before  the  House  of 
Lords,  Lord  Holt  says:  "  Let  all  people  come  in  to  vote  fairly ;  it  is  to  support 
one  or  the  other  party  to  deny  any  man's  vote.  By  my  consent,  if  such  an 
action  comes  to  be  tried  before  me,  I  will  direct  the  jury  to  make  him  pay 
wen  for  it ;  it  is  denying  him  his  English  right."  "With  more  force  may  it  be 
said,  that  to  reject  the  vote  of  a  citizen  of  this  country,  who  is  a  qualified 
elector,  is  to  deprive  him  of  his  American  right. 

I  am,  therefore,  of  opinion,  that  as  regards  the  defendants,  D'Autrive  and 
B&utt^  the  judgment  of  the  District  Court  should  be  reversed,  and  judgment 
rendered  in  &vor  of  plaintiff.  And  it  appearing  that  the  defendant.  Waters, 
was  willing  to  administer  the  oath,  but  was  overruled  by  the  other  commis- 
sioaers,  his  co-defendants,  that,  as  to  him,  the  judgment  should  be  affirmed. 


IssAc  Collins  v.  John  Monticou. 

a  p«r4|r  wlio  lakM  a  aaqModre  appeal  and  abandofoa  it,  cannot  afterwards  take  a  derolntive  appeal. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,   Clarle,  J. 
Bare  A  Foster^  for  plaintiff.     Michel,  for  defendant  and  appellant. 
Campbell,  J.     The  plaintiff  and  appellee  move  to  dismiss  the  appeal,  on  the 
grvund,  that  a  previous  appeal  was  taken  and  abandoned  by  the  appellant. 
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GoLUMB  The  record  discloses  that,  on  the  28d  May,  1832,  a  suspensive  appeal  was 

MoimooiT.      granted  on  the  petition  of  appellant,  and  that  the  required  bond  was  filed  the 

same  day.    It  further  appears,  that  this  appeal  was  never  brought  up ;  but 

that  in  December  of  the  same  year,  appellant  applied  for  and  obtained  the 

devolutive  appeal  now  before  the  Court 

The  appeal  taken,  having  thus  been  abandoned,  cannot  be  renewed.    C.  P. 
694.    Dozer  v.  Sargent,  4  L.  41.    RoberU  v.  BmUr,  1  R  100. 
It  is  therefore  decreed,  that  this  appeal  be  dismissed  at  the  costs  of  appellanL 


State  of  Louisiana  t?.  Orlbanb  Navigation  Co.  et  al. 
Alfred  Hennen,  Opponent. 

Where  a  creditor  and  stockholder  of  a  company  parsned  a  oourse  of  conduct  which  was  calculated  to 
mislead  the  Oommlssioners,  and  which  was  unjust  to  the  stockholders,  creditors,  and  other  parties 
in  interest ;  and  where  he  had  it  in  his  power  to  make  known  his  ol^ectiocs  and  hare  them  settled 
hefbre  a  sale  of  the  property^-but  instead  of  doing  so  stands  by  and  permits  the  sale  to  proceed, 
he  will  not  be  allowed  to  oppose  it  after  important  rights  are  acquired .  It  is  not  enough  that  such 
a  creditor  threatened  at  the  sale  to  oppose  it,  in  a  rotee  sufficiently  lond  to  be  heard  by  persona 
present.  It  was  his  duty  to  state  the  nature  of  his  Directions,  or  his  quality  as  a  stockholder  or 
creditor. 

The  power  to  appoint  a  liquidating  commissioner  of  the  Orleans  Narlgatlon  Go.  was  given  by  the  Legis- 
lature to  the  Ckmrt  in  which  the  suit  for  forfeiture  of  its  charter  was  Instituted ;  the  power  to  fill  a  ya- 
eancy  in  the  office  is  necessarily  implied  in  the  general  power  to  appoint.  The  constitutional  power  of 
the  Supreme  Court  being  merely  appellate,  except  In  certain  specified  cases,  it  is  disqualified  to 
make  the  appointment  in  question  even  if  the  Statute  were  silent. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Bfichanan,  J.  AU 
fr9d  Hennsn,  for  opponent  and  appellant.  Benjamin,  Mieou  A  Finney^ 
L,  HunUm,  Tho9,  Allen  Clarice,  Gamett  Duncan,  E.  H,  Durell,  for  the  other 
parties  in  interest 

Slidell,  G.  J.  This  was  originally  a  suit  instituted  by  the  State  against  the 
Orleans  Navigation  Company  for  a  forfeiture  of  its  charter.  While  the  cause 
was  pending  in  the  Supreme  Court,  the  Legislature,  anticipating  a  final  decree 
of  forfeiture,  passed  an.  act  providing  for  the  liquidation  of  its  affairs,  in  the 
event  of  such  a  decree.  Acts  of  1852,  p.  209.  The  act  authorizes  the  Court 
in  which  the  suit  was  pending,  if  a  final  decree  of  forfeiture  should  be  made  by 
the  Supreme  Court,  to  appoint  a  liquidating  commissioner,  who  should  forth- 
with proceed  to  take  possession  of  the  entire  property  of  said  company,  and 
proceed  to  sell  the  same  in  block,  at  auction,  after  sixty  days  advertisement,  to 
the  highest  bidder,  payable  one-tenth  cash,  and  the  remainder  in  equal  annual 
instalments  from  one  to  twenty  years. 

The  second  section  makes  it  the  duty  of  this  commissioner,  immediately  after 
the  sale,  to  present  a  tableau,  showing  the  amount  of  the  sale,  and  receipts 
from  all  other  sources — and  the  expenses  of  the  commission  and  the  amount  of 
debts— and  they  are  to  be  first  paid — ^and  that  the  surplus  shall  be  paid  to  the 
stockholders,  and  that  all  the  proceedings,  "  shall  be  the  same,  as  near  as  may 
be,  as  in  cases  of  insolvency  of  individuals.** 

The  fourth  section  provides,  that  if  the  purchasers  shall  organize  themselves 
into  a  corporation  for  twenty-five  years,  for  the  purpose  of  making  certain  ex- 
tensive improvements,  and  actually  complete  them  in  three  years,  they  shall  be 
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entitled  to  "all  such  tolls  and  revenues  for  the  use  of  said  canal,  bayou  and    BTiTK^or  La. 
road,  as  the  Orleans  Nangation  Company  was  entitled  to  receive  under  its  ^^■*J'^*^'®^" 

The  fifth  section  requires  the  corporation  to  he  formed  under  it  to  give  a 
bond  of  $50,000,  to  secure  the  completion  of  the  improvements  within  three 
years. 

The  sixth  section  provides  for  a  forfeiture  of  all  work  done,  and  money  ex- 
pended, if  the  work  is  not  completed  in  a  specified  time. 

It  will  be  observed  that  by  the  act  the  purchaser  was  to  enjoy,  under  certain 
conditions,  franchises  formerly  enjoyed  by  the  company,  but  lost  by  its  forfei- 
ture; and  that  in  a  spirit  of  beneficence  to  the  creditors  and  stockholders,  the 
Legislature  gave  them  the  entire  proceeds  of  sale,  which  we  may  reasonably 
suppose  were  materially  enhanced  by  such  a  provision. 

The  comokissioner  proceeded  to  make  a  sale  pursuant  to  the  Statute,  and  one 
Carrie  became  the  purchaser  at  a  total  price  of  $69,000.  He^  subsequently  as- 
signed his  interest  to  a  new  company  formed  under  the  title  of  '*  The  Orleans 
Navigation  Company.^'  The  commissioner  then  filed  a  tableau  of  distribution, 
proposing  to  distribute  the  proceeds  received  from  the  sale  among  the  creditors 
of  the  defunct  corporation.  Alfred  Henntn^  who  is  both  a  stockholder  and 
creditor,  filed  an  opposition  inVhich  he  asserted  the  unconstitutionality  of  the 
Statute,  and  the  consequent  invalidity  of  the  sale  made  pursuant  to  it ;  and 
asked  that  the  sale  be  adjudged  void.  At  his  request,  the  asssignee  of  the  pur- 
chaser was  made  party. 
i  The  view  we  have  taken  upon  another  point  dispenses  us  from  the  necessity 

i  of  discussing  the  constitutionality  of  the  Statute. 

The  appellant,  Hennen,  was  cognizant  of  the  decree  of  forfeiture,  the  ap- 
pointment of  the  commissioner,  and  the  order  of  sale.  Before  the  sale  he  pre- 
pared a  petition  asserting  the  unoonstitutionality'of  the  law,  making  the  objec- 
tions to  the  validity  of  the  sale,  which  he  now  urges,  and  praying  for  an  injunc- 
tion. This  petition  he  exhibited  to  the  liquidating  commissioner,  who  accepted 
service.  Instead  of  filing  it  and  asking  an  injunction,  the  appellant  quietly 
retained  it  in  his  possession,  and  nothing  more  is  heard  of  it  until  produced  by 
him  at^the  trial  of  the  opposition  to  the  tableau  of  distribution.  This  course  of 
conduct  was  calculated  to  mislead  the  ^commissioner,  and  was  unjust  to  the 
stockholders,  creditors,  and  other  parties  in  interest,  who  if  their  petition  had 
been  filed  would  have  been  put  on  their  guard,  and  could  have  had  these  ques- 
tions settled  before  the  sale.  The  appellant  has  put  himself  in  the  inequitable 
attitude  of  standing  by,  jpermitting  the  sale  to  proceed,  taking  the  chances, 
and  now  opposing  it  after  important  rights  have  been  acquired,  and  all  other 
parties,  the  commissioner,  the  stockholders,  the  creditors  and  the  purchasers, 
are  satisfied  with  the  result 

It  is  said  by  the  appellant  that  he  gave  warning  at  the  auction.  The  evi- 
dence on  this  subject  does  not  relieve,  the  appellant  from  the  consequences  of 
his  previous  course.^  It  appears  from  the  testimony  of  the  auctioneer  that  Mr. 
Hennen  spoke  to  him  before  he  began  the  sale,  and  forbade  him  to  sell,  saying 
he  would  oppose  it  in  a  voice  sufficiently  loud  to  be  heard  by  the  persons  pres- 
ent, but  it  does  not  appear  that  he  made  any  statement  of  the  nature  of  his 
objections  or  his  own  quality  as  a  stockholder  or  creditor.  For  aught  that  ap- 
pears to  the  contrary,  he  was  a  mere  intruder. 
6 
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8TATB  OP  La.  It  is  proper  to  add  that  there  is  neither  allegation  nor  proof  that  a  new  sale 
Oblsans'navioa-  would  result  in  an  increased  price,  nor  is  there  reason  to  believe  that  any  real 
MPAMr.    jjj^j-^^jjp  jjj^g  ^ggjj  sustained  by  the  appellant. 

Judgment  affirmed  with  costs. 

Buchanan,  J.  The  appellant  has  suggested  the  death  of  Jacob  8,  Ealsey^ 
the  liquidating  commissioner  of  the  Orleans  Navigation  Company,  and  has 
moved  this  Court  for  the  appointment  of  another  liquidating  commissioner,  or 
for  such  mandate  in  the  premises,  to  the  Court  below,  as  the  law  may  require. 

The  appellee  has  answered  the  rule  by  suggesting  that  the  District  Court  has 
already  taken  action  in  the  matter,  as  it  is  authorized  by  law  to  do,  and  has 
appointed  a  successor  to  Mr.  Halsey. 

The  proceedings  for  the  liquidation  of  the  Orleans  Navigation  Company  are 
carried  on  under  the  act  of  the  Legislature  of  the  year  1852,  No.  809,  •  The 
first  section  of  that  act  makes  it  the  duty  of  the  Court  in  which  the  suit  for 
forfeiture  of  its  pharter  was  instituted,  to  appoint  a  liquidating  commissioner. 
The  power  to  fill  a  vacancy  in  that  office  is  necessarily  implied  in  the  general 
power  to  appoint  Besides,  the  constitutional  jurisdiction  of  this  Court  being 
merely  appellate,  except  in  certain  specified  cases,  we  should  view  ourselves 
as  disqualified  to  make  the  appointment  in  question,  even  were  the  statute  silent 
on  the  subject  We  think  with  the  counsel  of  the  appellees,  that  the  Fifth 
District  Court,  in  appointing  a  successor  to  the  deceased  commissioner,  has 
done  what  was  proper  and  necessary  in  the  premises ;  and  it  becomes,  there, 
fore,  unnecessary  to  direct  any  mandate  to  that  Court  in  furtherance  of  our  ap- 
pellate jurisdiction. 

It  is  ordered,  adjudged  and  decreed  that  the  rule  taken  in  this  case  by  the 
opponent  and  appellant  be  dismissed  with  costs. 
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Jban  Chartier  v.  Police  Jury  of  Plaquemines. 

It  Is  not  competent  f6r  tlie  Diitrict  Oonrt,  on  the  death  of  the  plaintifl^  to  appoint  a  curator  ad  Jufo 

to  proeecnto  the  eolt 
There  can  be  no  appeal  firom  a  Judgment  before  It  Is  signed.    0.  P.  546. 

APPEAL  from  the  District  Court  of  the  Parish  of  Plaquemines,  R&uueau^ 
J.  J.  Bradford^  for  plaintiff  and  appellant  JafM%  FoulhauBe^  for  defen- 
dant 

YooRHiBS,  J.  The  judgment  appealed  from  is  not  signed  by  the  Judge. 
The  record  shows  that  it  was  entered  on  the  minutes  of  the  Court  on  the  21st 
of  June,  1852 ;  and  that  a  motion  for  a  new  trial  was  made  by  the  plaintiff. 
Beyond  this,  the  evidence  leaves  us  to  conjecture.  It  appears  afterwards,  on 
the  20th  of  October,  1852,  that  the  plaintiff^s  death  was  suggested  by  his  coun- 
sel, on  whose  motion  the  Court  appointed  a  curator  ad  hoc  to  prosecute  this 
suit  to  final  judgment  The  curator  ad  hoc  thus  appointed,  presented  a  peti- 
tion to  the  Judge  a  qtto,  and  obtained  the  order  for  this  appeal. 

The  cases  in  which  curators  ad  Jwc  may  be  appointed  by  Courts  to  represent 
parties  in  suits,  are  enumerated  and  specially  provided  for  by  law.    Ife  are  not 
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ptepared  to  say  that  this  is  one  of  the  cases  in  which  it  may  be  done.  In  the  OHiann 
ease  of  MeManus  r.  WeU^  (18  L.  R.  41,)  where  a  similar  appointment  was  Pmjcb'jubt. 
made,  the  Court  said :  ^  As  the  plaintiflTs  death  was  suggested,  and  not  being 
denied,  it  must  be  taken  as  true.  It,  however,  does  not  justify  the  appoint- 
ment of  a  curator  to  his  heirs.  If  they  were  within  the  State,  no  curator  could  be 
appointed  to  them ;  and  if  absent,  the  Court  of  Probates  possesses  the  exdu^ 
sive  power  to  make  the  appointment  Code  of  Practice,  Art  924,  No.  4.  The 
appointment  being  irreguUr,  all  the  posterior  proceedings  contradictorily  with 
hbn  are  equally  sa*^  The  article  referred  to  declares,  "that  Courts  of  Probate 
have  exclosiTe  power:  4.  To  appoint  curators  to  vacant  estates  and  absent 
heirsL"  That  power  is  now  vested  in  the  District  Courts,  and  most  clearly 
has  no  application  to  the  appointment  of  curators  ad  hoe.  According  to  the 
principle  thus  laid  down,  we  think  it  is  obvious,  that  the  curator  ad  hoe,  in  this 
ease,  cannot  stand  in  judgment,  as  the  legal  representative  of  the  heirs  of 
the  succession  of  Jean  Ohartier,  deceased. 

There  Is  another  objection  which  we  consider  equally  fatal  to  the  appeal  It 
has  been  repeatedly  held  by  our  predecessors,  that,  under  the  646th  Article  of 
the  Code  of  Practice,  no  appeal  lies  from  a  judgment  before  it  is  signed.  We 
are,  therefore,  of  opinion,  that  the  dismissal  of  the  appeal  in  this  case  is  una- 
voidable. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  appeal  in  this  case  be 
dismissed  at  the  appellant^s  costs. 


JoHH  Kbllab  v.  O.  Ridoblbt. 

tke  Oourt  can  not  glTe  Judgment,  diiclurging  t^e  obligon  of  a  tutor's  bond  before  the  ward  attains 

ike  age  of  minority.    This  point  was  ruled  In  8taffi>rd  y.  VOlailn,  10th  La.  Bep.  829,  and  it  is  not 

Inrwnaletent  with  the  proTisions  of  article  610  of  the  Code  of  Practice. 
Aflide  856  of  the  OtA  Code  creates  It  prewnlption  of  four  years  commencing  from  the  day  of  the 

mi^iority,  for  the  action  of  the  minor  agafaist  his  tutor,  respecting  the  acts  of  his  tutorship. 
Where  matter*  of  mal-administration  are  urged  by  way  of  opposition  to  an  account,  it  is  prema- 

tore  to  Institate  a  direct  acUon  on  the  same  matters  before  the  decision  of  the  opposition. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Jarnee  2>. 
Mix,  for  plaintiff.  Alfred  Eennen,  for  defendant  and  appellant 
BucHASAH,  J.  The  pUdntiff  is  tutor  of  the  minor  Swasey,  He  has  been 
appointed  in  the  place  of  the  defendant,  who  was  formerly  tutor,  but  who  has 
been  removed.  Plaintiff  sues  defendant  for  fifteen  hundred  dollars  damages, 
alleged  to  have  been  suffered  by  his  ward,  through  neglect  of  duty  in  permitting 
one  Fink,  dative  testamentary  executor  of  Sarah  Baum,  to  remain  in  office, 
and  to  retain  possession  of  the  effects,  without  requiring  an  account 

The  answer  denies  the  allegations  of  damage  sustained  by  the  minor,  and 
pcays  in  reconvention  that  defendant  and  his  securities  on  the  bond  given  by 
hun  for  his  tutorship  be  discharged  from  their  responsibility,  nothing  having 
ever  come  into  his  hands  as  tutor. 

Article  856  of  the  Civil  Code,  creates  a  prescription  of  four  years,  commenc- 
ing fr<HD  the  day  of  the  majority,  for  the  action  of  the  minor  against  his  tutor, 
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Kbllak  respecting  the  acts  of  his  tutorship.  And  it  has  been  settled,  in  the  case  of 
RnxiKLKT.  Stafford  v.  Villain^  10th  La.  Rep.  829,  that  the  Court  cannot  give  a  judgment, 
discharging  a  tutor's  bond,  before  the  ward  attains  the  age  of  majority. 

The  Article  615  of  the  Code  of  Practice,  relied  upon  by  the  counsel  for  appel- 
lant, is  not  viewed  by  us  as  inconsistent  with  the  ruling  of  the  Court  in  Stafford 
V.  Villain,  The  action  in  rescission,  spoken  of  in  that  article,  applies  to  judg- 
ments obtained  against  a  tutor,  for  alleged  debts  of  the  minors,  pending  the 
tutorship. 

As  to  the  principal  claim  for  damages  sustained  by  the  minor  through  the 
neglect  of  defendant,  the  evidence  offered  by  plaintiff  himself,  shows  it  to  be 
premature. 

That  evidence  consists  of  the  record  of  the  mortuaria  of  Sarah  Baum^  now 
on  file  in  this  Court,  on  appeal  from  the  same  Court  in  which  the  present  suit 
was  instituted.  That  appeal  is  still  undecided,  but  the  record  shows  that  John 
D.  Finky  dative  executor  of  Sarah  Baumy  filed  an  account  of  his  administra- 
tion on  the  10th  July,  1852,  showing  a  balance  in  his  favor  and  against  the 
estate,  of  $144  08 ;  that  this  account  was  opposed  by  plaintiff,  as  tutor  of  the 
minor  Swoiey^  and  also  in  his  individual  capacity,  on  the  24th  July,  1852 ;  that 
these  oppositions  came  to  trial  in  December,  1852,  and  were  decided  by  the 
Court  of  the  first  instance  in  January,  1853.  On  the  12th  of  November,  1852, 
the  present  suit  was  instituted.  The  oppositions  of  plaintiff  to  Mnk^a  account 
of  executorship,  charge,  in  detail,  the  same  matters  of  mal-administration  and 
waste  of  assets  against  the  executor,  which  are  made  the  ground  of  the  charge 
of  neglect  on  the  part  of  the  defendant  in  this  suit.  It  was  evidently  prema- 
ture to  institute  this  action,  before  the  oppositions  were  decided. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed ;  costs  of  this  Court  to  be  paid  by  appellant 


City  of  New  Orleans  v.  Oscar  Philippi. 

The  Council  of  the  late  Third  Municipality,  elected  for  1S51,  wan  incompetent  to  impose  a  tax  for  a 
past  year.  The  Statute  of  the  18th  March,  1850,  enUtled  "  An  act  relative  to  the  city  of  New  Or 
leans,*'  designed  that  the  taxing  power  of  the  Municipal  Council  should  be  exercised  prospectively" 

A  by-law  of  a  corporation  which  is  contrary  to  a  law  of  the  State  is  void. 

Where  the  law  enables  a  corporation  to  make  by-laws  or  ordinances  in  certain  cases  and  for  certain 
purposes,  its  power  of  legislation  is  limited  to  the  cases  and  olqecU  specified,  all  others  being  ex- 
cluded by  implication. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Lahatt 
and  Bustu,  for  plaintiff.  F.  0.  Laville,  for  defendant 
Buchanan,  J.  The  defendant  being  sued  for  a  city  tax  for  the  year  1850, 
levied  upon  property  within  the  limits  of  Municipality  No.  Three,  pleads  that 
the  said  tax  is  illegal ;  that  the  ordinance  by  virtue  of  which  the  said  tax  was 
levied,  is  illegal,  null  and  void ;  that  the  council  of  the  late  Third  Municipality 
elected  for  the  year  1851,  was  incompetent,  and  had  no  right  to  pass  and  adopt, 
in  1851,  an  ordinance  imposing  the  tax  of  1850  herein  claimed ;  and  because, 
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generally,  said  tax  was  not  levied  by  said  council  in  conformity  with  the  dispo-  ^"^  ®'  ^"^  ^"" 
sitions  of  the  statute  of  the  18th  March,  1850,  entitled  "  An  Act  relative  to  the 
city  of  New  Orleans." 

The  ordinance  of  the  late  Third  Municipality,  under  which  this  tax  was 
assessed,  is  in  evidence.  It  was  adopted  at  a  sitting  of  the  Municipal  Council, 
held  on  Monday,  1st  of  September,  1851,  and  was  approved  by  the  Mayor  on 
the  4th  of  September,  1851.  It  ordains  as  follows:  That  the  annual  tax  on 
an  movable  and  immovable  property  and  capital  employed  in  trade,  situate  or 
owned  in  this  municipality  for  the  year  1850,  to  meet  the  estimate  of  expendi- 
tares  for  the  debt  of  the  municipality,  as  given  in  the  estimative  budget  passed 
by  this  council  at  its  session,  15th  July  last,  and  duly  promulgated,  is  hereby 
fixed  at  $1  75  cents  on  every  $100  of  assessed  value,  in  both  the  urban  and  rural 
parts  of  the  municipality,  according  to  the  tableau  of  1850  of  the  State  asses- 
sors. That,  to  meet  the  extra  cost  of  lighting  and  night  watch  given  in  the 
special  budget  for  the  urban  part,  there  is  hereby  assessed  upon  property  within 
the  arban  district,  the  further  tax  of  twenty -five  cents  on  every  one  hundred 
dollars  of  assessed  value  of  such  urban  property,  by  the  same  tableau  of  1850. 
Thstt  the  taxes  hereby  bid,  viz :  If  per  cent,  on  rural  property,  and  2  per  cent, 
on  urban  property,  shall  be  due  and  collectable  immediately  after  the  promul- 
gation of  this  ordinance. 

The  tax  receipt  on  which  the  present  suit  is  brought,  bears  date  the  15th  of 
September,  1851,  and  is  for  the  sum  of  $110,  b6ing  two  per  cent  on  real  estate 
assessed  at  $4000,  in  the  Seventh  Representative  District,  square  No.  4,  and  on 
slaves  assessed  at  $1500. 

An  examination  of  the  statute  quoted  in  the  defendant's  answer,  has  con- 
vinced as  that  his  defence  is  well  founded. 

The  Act  of  18th  of  March,  1850,  (Session  Acts,  No.  191,)  page  129,  was  evi- 
dently designed  to  circumscribe  and  restrain  the  exercise  of  the  taxing  power 
vested  in  the  municipal  councils  of  New  Orleans.  It  took  efiect  immediately 
after  its  passage,  and  provided  as  follows:  Sec.  1. — ^That  the  council  of  each 
municipality  shall,  every  year,  and  before  imposing  any  tax,  fix  and  determine, 
by  ordinance,  the  limit  between  the  urban  and  rural  parts  of  the  municipality. 
Sec.  6. — And,  before  fixing  the  amount  of  tax  to  be  assessed  on  the  urban  and 
rural  parts  of  the  municipality,  shall  cause  to  be  made  out  a  budget  or  estimate 
of  expenditures  for  the  urban  part,  and  another  like  estimate  or  budget  for  the 
rural  part,  for  the  current  year — those  budgets  to  be  published,  in  English  and 
French,  in  the  official  paper  of  tho  municipality,  during  at  least  thirty  days 
before  the  meeting  of  the  council,  at  which  the  rate  of  taxation  shall  be  assessed, 
that  will  be  necessary  for  supplying  any  deficiency  in  the  treasury  for  meeting 
the  amount  of  said  estimates. 

It  seems  to  admit  of  no  doubt,  that  the  Legislature  intended,  that  the  desig- 
nation of  limits  for  the  urban,  as  contradistinguished  from  the  rural  districts  of 
the  several  municipalities ;  the  preparation  and  publication  of  budgets  of  ex- 
penditures for  the  year  in  each  district ;  and  the  imposition  of  a  rate  of  taxa- 
tion adequate  to  the  defraying  of  those  expenditures — should  be  consecutive 
operations  of  municipal  administration,  periodically  repeated,  that  is,  once  in 
eveiy  year,  and  so  arranged,  that  not  only  should  every  year  defray  its  own 
expenses,  but  that  those  expenses  should  be  calculated,  and  that  calculation 
submitted  to  the  public  eye  in  the  newspapers,  in  advance  of  the  imposition  of 
the  aonoal  tax.    And  what  still  further  confirms  the  Idea,  that  the  taxing  power 


46  SUPREBIE  COURT  OP  LOUISIANA, 

^"^  **^jr  ^"  ®^  *^®  municipal  councils  was  to  be  exercised  prospectively,  is  the  proyision  in 


v.  the  7th  section  of  the  statute,  that  whenever,  from  an  extraordinary  cause,  an 

additional  tax  may  become  necessary  in  the  course  of  the  current  year,  that  is 
to  say,  a  tax,  in  addition  to  that  which  shall  have  been  voted  within  the  year, 
predicated  upon  an  estimative  budget  of  expenditures,  in  such  case  a  new  ele- 
ment is  called  into  action ;  and  the  additional  tax  must  be  sanctioned  by  a 
majority  of  the  legal  voters  of  the  municipality. 

We  are  of  opinion  that  the  council  of  Municipality  No.  Three,  in  their  ordi- 
nance of  the  1st  of  September,  1851,  have  departed  from  the  path  of  action 
marked  out  for  them  by  the  statute  of  the  18th  of  March,  1850;  and  that  so 
long  as  the  latter  statute  was  in  force,  they  could  not  legally  inforce  a  tax  for  a 
past  year.  A  by-law  of  a  corporation,  which  is  contrary  to  a  law  of  the  State, 
18  void.  See  Angell  &  Ames  on  Corporations,  chap.  0,  sec.  — ,  And  where 
the  law  enables  a  corporation  to  make  by-laws  or  ordinances  in  certain  cases, 
and  for  certain  purposes,  its  power  of  legislation  is  limited  to  the  cases  and 
objects  specified — all  others  being  excluded  by  implication.  Angell  k  Ames 
on  Corporations,  chap.  9,  sec  1.  La.  Code,  Art  424, 486.  Blanc  v.  Mayor ^  1 
Mart  Rep.  125.    L  S.  Bank  v.  Or,  Nav,  Go.  8  Ann.  808  to  811.   . 

In  accordance  with  these  principles,  our  predecessors  have,  on  several  occa- 
sions, pronounced  the  nullity  of  municipal  ordinances  which  were  unauthorized 
by  the  charter  of  the  corporation,  or  contrary  to  laws  subsequently  enacted. 
2d  Ann.  611.  3d  Ann.  294.  &  Ann.  605.  In  the  present  case,  the  reason  of 
holding  to  this  doctrine  is  particularly  obvious,  because  the  ordinance  imposing 
the  tax,  professes  to  be  based  upon  a  budget  or  estimate  prepared  and  pub- 
lished according  to  the  Act  of  1850,  while  it  is  in  truth  a  departure  from,  not 
to  say  an  evasion  of,  the  substance  and  letter  of  that  law. 

Judgment  of  the  District  Court  reversed,  and  judgment  for  defendant,  with 
costs  in  both  Courts. 


State  v,  Antonio  D'Anqelo. 

Testimony  of  a  pre-eidsUng  enmity  between  the  Mcoied  and  tbe  deceased,  on  a  prevloas  quarrel  or 

gmdge,  Is  admissible  to  prore  malice. 
As  a  general  rule  it  is  incompetent  for  the  accused,  on  an  indictment  for  murder,  to  offer  eridence  of 

the  general  bad  temper  and  quarrelsome  disposition  of  the  deceased. 
The  bill  of  exceptions  sUted  that  there  was  no  direct  proof  who  fired  the  pistol,  or  who  killed  the 

deceased.    HM  :—Tb\M  submits  a  question  of  fact,  as  a  motion  for  the  reversal  of  a  yerdict  and 

Judgment  in  a  criminal  case,  Ac.,  and  it  is  not  within  the  cogniianoe  of  the  Supreme  Ooort. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Larue^  J.    Mone^ 
(Attorney  General,)  for  the  State. 
Orymes  A  Eeid,  for  the  accused : 

1.  We  contend  that  the  verdict  rendered  in  this  case  is  contrary  to  law,  be- 
cause it  was  rendered  on  incompetent  evidence,  and  on  remote  and  irrelevant 
&cts  not  admissible.  1  Stark,  on  Ev.,  p.  89,  sec.  21  and  22 ;  1  Chit  Crim. 
Law,  469. 

2.  The  court  erred  in  refusing  evidence  to  establish  the  fact  that  the  deceased 
had  innumerable  enemies  of  a  deadly  character,  any  one  of  whom  was  more 
liable  to  have  committed  the  offence ;  and  the  overruling  this  evidence  preju- 
diced the  minds  of  the  jury,  and  destroyed  the  hypothesis  and  presumption 
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tfa»t  a  person,  other  than  the  accused,  might  have  committed  the  murder.     1         ^2** 
Stark,  on  £▼.  p.  506,  sees.  75  and  76.    (Chandler^ s  case  per  con,^  5th  An.  489.)      lyAmamjo, 

3.  There  is  no  link  or  coincidence  in  the  evidence  to  connect  the  prisoner 
with  the  pistol,  or  the  crime  charged,  or  to  establish  malice.  1  Stark.  Er.,  p. 
485,  see.  66.     Quem  t.  BirdS  W\fe^  2  Eng.  G.  L.  Rep.  428. 

BccHAHAH,  J.  The  defendant  and  appellant  has  been  found  guilty  of  mur- 
der ^without  capital  punishment*'  by  the  verdictof  a  juiy  duly  empannelled. 
HsTing  faded  in  an  effort  to  obtain  a  new  trial,  and  having  been  sentenced  upon 
the  verdict  to  imprisonment  at  hard  labor  for  life,  he  has  appealed. 

ffis  counsel  relies  upon  a  bill  of  exceptions  reserved  upon  the  trial  in  the 
Goort  below;  mndaasignsfor  error  in  the  proceedings,  1st,  That  the  District 
Court  admitted  evidence  on  the  part  of  the  State  to  prove  that  enmity  had  pre- 
vioosly  existed  between  the  accused  and  the  deceased  Gutino.  2d,  That  a 
witness  being  called  to  the  stand  on  the  part  of  the  accused  to  prove  the  vile 
tevper  of  the  deceased,  and  to  shew  that  he  had  innumerable  enemies,  any 
one  of  whom  might  have  killed  the  deceased,  (as  there  was  no  direct  evidence  to 
prove  who  fired  the  pistol  or  who  killed  the  deceased,)  the  District  Attorney 
objected  to  the  admissibflity  of  the  evidence,  and  the  objection  was  sustained 
by  the  Court  and  tiie  evidence  rejected. 

Istly.  The  evidence  of  a  preexisting  enmity  between  the  accused  and  the  de- 
ceased was  properly  admitted,  to  prove  malice.  The  case  of  a  previous  quarrel 
or  gmdge,  is  one  of  those  stated  by  all  the  authorities,  as  evidence  of  malice, 
let  Hale's  pleas  of  the  Crown,  451 ;  4th  Blackstone's  Com.  199;  Russell  on 
Crimes,  614;  Greenleaf  on  Ev.,  part  5,  sec.  145. 

idly,  As  a  general  rule,  it  is  incompetent  for  the  accused  to  offer  evidence  of 
the  general  bad  temper  and  quarrelsome  disposition  of  the  deceased,  cm  an  in- 
dictsaent  for  morder.  ChambW  case,  5th  An.  489 ;  TiOey'*  case,  8d  Iredill's 
North  Carolina  Reports,  424.  But  the  case  suggested  by  the  bill  of  exceptions, 
and  insisted  upon  by  the  counsel  of  the  accused,  as  an  exception  to  the  general 
role,  is  this :  that  there  was  no  direct  proof  before  the  jury  to  show  that  the 
pistol  shot  by  which  the  deceased  was  killed,  was  fired  by  the  accused;  and 
that  after  the  prosecution  had  offered  evidence  of  a  previous  enmity  between 
the  deceased  and  the  prisoner,  the  latter  offered  to  prove  "the  vile  temper  of 
the  deceased,  and  that  he  had  innumerable  enemies,*^  in  order  to  rebut  the  pre- 
sumption created  by  the  evidence  for  the  State. 

An  obvious  objection  to  remanding  this  cause  for  the  purpose  of  receiving 
such  evidence,  for  the  purpose  stated,  even  supposing  it  to  be  admissible  for 
any  purpose,  is  the  extreme  vagueness  of  the  proposition.  It  is  not  stated  that 
the  evidence  of  enmity  towards  the  deceased,  proposed  to  be  ^ven,  had  refer- 
ence to  any  other  person  than  the  accused,  present  when  the  pistol  was  fired, 
or  in  &ct  to  any  designated  person  or  persons  whatever.  The  language  of  the 
bin  is  'innumerable  enemies,  any  one  of  whom  might  have  killed  the  de. 
It  would  surely  aid  but  little  the  administration  of  justice  to  produce 
;  before  the  jury  upon  a  criminal  trial,  in  order  to  express  speculative 
I  in  relation  to  the  possibility  of  the  commission  of  a  crime.  The  prov- 
ince of  the  witnesses  is,  to  relate  the  facts  within  their  knowledge ;  that  of  the 
petit  jury  to  apply  those  facts  to  the  guilt  or  innocence  of  the  prisoner  at  the 
bar.  On  a  trial  for  murder,  the  authorities  tell  us  that  it  must  be  proved  that 
die  deceased  has  been  killed  by  the  act,  or  by  the  procurement  or  device  of  the 
accosed.  But  that  proof  may  be  direct,  or  circumstantial  The  facts  going 
to  make  up  such  proof^  are  &cts  for  the  consideration  of  the  jury,  and  cannot 
be  reviewed  by  this  Court 
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^^J*  And  this  brings  us  to  the  most  important  objection  to  this  branch  of  the  ap- 

D'Ajjoelo.  pellant's  bill  of  exceptions — to  wit :  that  it  submits  to  our  consideration,  a 
question  of  fact,  as  a  motive  for  the  reversal  of  a  verdict  and  judgment  in  a 
criminal  case.  The  record  shows  that  a  true  bill  was  found  by  the  Grand  Jury 
of  the  parish  of  Orleans  against  Antonw  D^Angelo  for  the  murder  of  Andri 
CutinOy  by  shooting  him  with  a  pistol ;  that  he  was  arraigned  and  pleaded  not 
guilty ;  was  tried  before  a  jury  of  the  vicinage,  upon  the  said  issue ;  that  six 
witnesses  were  sworn  for  the  State,  and  two  for  the  prisoner ;  that  the  jury 
returned  a  verdict  of  guilty ;  that  D' Angela  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  law  and  evidence ;  that  the  new  trial 
was  refused  after  argument. 

It  thus  appears,  not  only  that  the  jury  were  convinced  by  the  proof  of  the 
guilt  of  the  defendant,  but  that  the  Judge  who  tried  the  cause,  participated  in 
that  conviction.  The  bill  of  exceptions  states  that  there  was  no  direct  proof 
who  fired  the  pistol,  or  who  killed  the  deceased.  At  least,  it  would  seem  then, 
in  justification  of  the  verdict,  that  there  teas  a  pistol  Jired,  and  that  there  was  a 
man  Jdlled,  But  can  this  Court  tell,  are  we  even  permitted  to  inquire,  what 
facts  in  the  evidence  rendered  it  probable  that  the  pistol  was  fired,  and  the  man 
killed,  by  the  accused  ?  Yet,  in  our  absolute  ignorance  of  the  facts  proved, 
we  are  expected  to  direct  the  attention  of  the  future  jury  to  other  facts,  that 
may  possibly  be  proved,  and  being  proved,  may  possibly  have  an  effect  upon 
their  verdict. 

We  think  the  District  Judge  did  not  err  in  rejecting  evidence  of  the  bad 
temper  of  the  deceased,  and  that  he  had  many  enemies.  And  we  lay  out  of 
view  altogether,  as  a  matter  not  within  our  cognizance,  the  fact  stated  in  the 
bill  of  exceptions,  that  that  there  was  no  direct  proof  who  fired  the  pistol,  or 
who  killed  the  deceased. 

Judgment  affirmed,  with  costs. 

Slidell,  C.  J.  As  a  general  rule,  the  character  of  the  deceased  cannot  be 
inquired  into,  in  an  indictment  for  murder.  State  y.  Chandler^  5  Ann.  489.  I 
am  not  prepared  to  say  there  are  no  exceptions  to  this  rule. 

But  the  case  suggested  by  the  bill  is  this — ^that  there  had  been  no  direct  evi- 
dence to  show  that  the  pistol  shot  by  which  the  deceased  was  killed  was  fired 
by  the  prisoner,  and  that  after  the  prosecution  had  offered  evidence  of  a  previ- 
ous enmity  between  the  deceased  and  the  prisoner,  (which  was  clearly  admissi- 
ble to  show  malice)  the  prisoner  offered  to  prove  the  vile  temper  of  the  de- 
ceased, and  that  he  had  many  enemies,  any  one  of  whom  might  have  killed  the 
deceased. 

If  there  had  been  an  accompanying  offer  to  prove  the  presence  of  some  other 
enemy  or  enemies  of  the  deceased  at  the  time  of  the  homicide,  I  am  not  pre- 
pared to  say  the  evidence  should  have  been  excluded  under  the  circumstances 
stated  in  the  bill  of  exceptions,  to  wit :  that  there  had  been  no  direct  evidence 
to  show  that  the  pistol  shot  by  which  the  deceased  was  killed  was  fired  by  the 
deceased.  But  the  general  proposition  that  the  deceased  had  many  enemies, 
any  one  of  whom  might  have  killed  the  deceased,  was  too  vague,  and  evidence 
in  support  of  it  was  properly  rejected. 

Ogden,  J.     I  concur  in  the  above  opinion. 
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L.  C.  Duncan  v.  Labouisse  et  ala. 

irtide  €71  of  the  Civil  Code  hma  not  taken  away  from  the  ownen  of  ground  loU  **  in  the  cities,  towni 
or  mimriM  of  this  State  '*  the  rifrht  of  finishing  the  whole  flront  of  the  house  they  may  erect  upon 
their  lots,  in  sach  manner  as  their  taste  may  dictate.  The  wall  spolcen  of  in  that  article  is  the 
idde  van  which  supports  equally  the  buildings  erected  on  both  sides  of  a  line  dividing  the  property 
•f  twoiDdiriduals. 

Ikrol evidence  will  not  b«  received  to  establish  aright  in  favor  of  a  person  to  put  up  an  iron  pil!ar  as 
part  of  a  fhmt  wall  to  rest  on  the  land  of  another.  Any  pact  which  constrains  the  owner's  con- 
trol or  enjoyment  of  his  property,  is,  to  some  extent,  an  alienation  of  his  properly,  and  when  the 
ntvect  matter  is  real  estate  must  be  evidenced  in  the  mode  required  for  the  alienation  of  real  es* 
tale. 

APPEAI^  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
G.  B.  Duncan  &  C.  JRoselius,  for  plaintiff  and  appellant : 
It  has  been  decided  again  and  again  that  titles  even  may  be  affected  by  parol 
testimony,  and  in  cases  a  thousand  fold  stronger  than  the  one  before  the  Court. 
For  instance — where  a  purchaser  is  sued  to  compel  a  compliance  with  a  sale, 
•od  avers  that  he  is  not  bound  by  it,  evidence  is  admissible  to  show  that  he 
offered  his  note  at  long  dates.  10  La.  60.  Again,  one  stands  by  and  sees  his 
property  sold  eu  belonging  to  another,  will  not  be  permitted  to  set  up  his  title 
in  opposition  to  a  honn  fide  purchaser.  Silence  is  as  binding  and  expressive  as 
a  positive  consent  Qui  facet  consentiretidetur,  8  R.  831.  5th  R.  852 — 867 — 
518.    11th  R.  366.     1st  A.  288.     5th  A.  67—108—411.     2d  A.  501. 

Durant  A  Homer  for  Jamison  <t  Mcintosh,  (the  builders,  who  were  also  en- 
joined.) 

The  only  question  of  law  presented  by  this  case,  is,  *^Did  the  Judge  in  the 
lower  Court  correctly  refuse  to  hear  the  testimony  of  witnesses  to  prove  tliat 
the  iron  pillar  which  forms  a  part  of  the  party -waU,  was  erected  with  the  con- 
sent and  at  the  instance  of  J,  P.  Labouisse,  one  of  the  defendants  ?  " 

This  question  touches  the  realty  (Louisiana  Code,  455),  and  no  parol  proof 
can  be  admitted,  because  it  involves  the  transfer,  alienation,  abandonment  or 
I  divestiture  of  a  real  right  in  Labouisse. 

I  A  consent  to  the  creation  of  such  a  servitude  as  this  must  be  made  in  writing. 

I  Louisiana  Code,  681.     Fierce  v.  Musson,  17  Louisiana  Reports,  896. 

i  The  abandonment  of  the  possession  or  title  of  real  estate  must  be  in  writing. 

I  Eneford  v.  Police  Jury  of  West  Baton  Rouge,  4  Ann,  172. 

The  Louisiana  Code,  Article  671,  does  not  apply  to  a  party  wall  made  of 
iron. 
Molse  db  W.  M,  Randolph,  for  defendant 

BccHAXAN,  J.  The  plaintiff  alleges  that  the  defendant  is  obstructing  him  in 
the  exercise  of  a  legal  right — ^that  of  erecting  one  half  of  the  wall  of  his  build- 
ing upon  the  property  of  the  defendant  which  is  contiguous  to  his  own — a 
right  accorded  to  htm  by  Art  671  of  the  Code.  The  question  which  is  submit- 
ted to  our  consideration  is,  whether  the  Court  below  was  right  in  refusing  to 
permit  the  plaintiffs  to  give  parol  evidence  of  an  agreement  on  the  part  of  tho 
defendant  that  plaintiff  should  put  up  an  iron  pillar  that  would  occupy  nine 
inches  of  the  front  of  defendant's  property  on  the  street,  he  himself  having 
determined  to  build  a  house,  with  granite  pillars  on  the  front  of  the  basement 
story. 

We  are  of  opinion  that  the  Art  671  has  not  taken  away  from  the  owners  of 
ground  lots  "  in  the  cities,  towns  or  suburbs  of  this  State  "  the  right  of  finish- 
ing the  whole  front  of  the  houses  that  they  may  erect  upon  their  lots,  in  such 
manner  as  their  taste  may  dictate.    The  wall  spoken  of  in  that  article  is  the  side 
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Bdncah  ^all,  which  supports  equally  the  buildings  erected  on  both  sides  of  a  line  dividing 
Laboux§8b  XT  AL.  Uio  pFopcrty  of  two  individuals.  The  name  given  to  the  wall  in  the  French 
text  of  the  Code,  "  mur  mitoyen,^^  expresses  that  idea  clearly.  TovMier  thus 
defines  "mwr  mitoym^^ :  "Celuiqui  est  plac6  sur  les  extr Smiths  de  deux 
heritages  contigucs,  qui  est  assis  moitie  sur  le  terrain  de  Tun  des  propri6- 
taircs,  et  moiti6  sur  le  terrain  do  Tautre.''  The  article  672  of  our  Code  also 
confirms  this  interpretation,  **  If  the  neighbor  be  willing  to  contribute,  &c,  then 
this  wall  is  a  wall  in  common  hettceen  the  proprietors." 

Indeed  the  very  offer  of  proof  of  an  agreement  on  the  subject,  concedes  that 
the  article  of  the  Code,  unassisted,  would  not  suffice  to  establish  the  right 
claimed  by  plaintiff.  There  is  no  dispute  about  the  other  facts  in  the  cause. 
And  as  to  this  fact  of  an  agreement  to  erect  iron  columns  in  front  of  the  prop> 
erty  of  defendant,  it  is  not  the  proof,  but  the  kind  of  proof  (parol)  that  is  ob- 
jected to.  Upon  a  mature  consideration  of  the  law  and  the  facts,  I  consider, 
with  the  Judge  below,  that  no  proof  should  be  admitted  of  such  an  agreement, 
but  such  proof  as  may  legally  establish  the  title  to  real  estate.  Any  pact  which 
restrains  the  owner's  control  or  enjoyment  of  his  property,  is  to  some  extent  an 
alienation  of  his  property ;  and  when  the  subject  matter  is  real  estate,  must  be 
evidenced  in  the  mode  required  for  the  alienation  of  real  estate — ^by  written 
proof.  The  Code  Napoleon  does  not  contain  an  article  corresponding  to  our 
671st  article.  But  the  article  661  of  the  French  Code  is  identical  with  our 
680th  article :  "  Tout  propri6taire  joignant  un  mur,"  &c  That  article  gives  an 
adjacent  proprietor  the  right  of  forcing  the  owner  of  a  wall  contiguous  to  his 
line,  to  sell  the  half  of  such  wall.  TouUier,  vol.  8d,  page  118,  paragraph  196, 
in  commenting  the  article  661,  says :  "  L'obligation  impos^e  a  tout  voisin  de 
vendre  la  mitoyennet^  du  mur  contigu  k  un  autre  heritage,  est  contrairo  k  la 
loi  de  la  propriety,  en  ce  qu'elle  force  un  propri6tairo  a  aligner."  The  princi- 
pal difference  between  the  article  661  of  the  French  Code  (our  680th  article) 
and  the  article  671  of  our  Code  is,  that  the  former  imposes  the  obligation  of 
alienation  for  a  compensation ;  the  latter  that  of  alienation  without  any  com- 
pensation. It  may,  therefore  be  viewed  as  still  more  contrary  to  the  law  of 
property  than  the  other;  and  no  good  reason  is  perceived  why  agreements  to 
extend  such  alienation  beyond  the  letter  of  the  Code,  should  be  exempted  from 
the  formalities  required  for  alienations  of  real  estate  generally. 

SLmELL,  C.  J.,  and  Campbell,  J.,  concurring. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  Distiict  Court 
be  affirmed,  with  costs. 

Slidell,  C.  J.  I  think  the  parol  evidence  was  properly  excluded,  for  the 
reasons  given  by  the  District  Judge. 

The  claim  for  damages  is  very  vaguely  made ;  the  particulars  of  damage  are  not 
stated.  That  subject  does  not  appear  to  have  been  considered  at  the  trial,  and 
it  seems  unnecessary  now  to  decide  whether,  in  an  action  for  damages,  proper- 
ly brought  by  Duncan,  for  indemnity  for  any  injury  sustained  in  consequence 
of  Lahouisae's  breach  of  the  alleged  agreement,  parol  evidence  of  that  agree- 
ment would  be  admissible. 

The  right  to  bring  such  action  was  reserved  by  the  judgment  below. 

I  think  the  judgment  should  be  affirmed. 

Ogden,  J.  On  the  trial  of  this  cause  in  the  Court  below,  the  plaintiff  offered 
in  evidence  a  plan  of  the  buildings  erected  by  him,  on  Carondelet  street,  as 
originally  prepared  for  the  use  of  the  architect,  and  then  offered  by  parol  ev  i- 


NEW  ORLEANS,  JANUARY,  1854.  51 

denee  to  show,  that  at  the  special  instance  and  request  of  the  defendant,  La-  DmcAv 
ftoKMM,  who  was  the  proprietor  of  the  adjoining  lot,  the  plan  was  changed  and  LABouni  n  al. 
the  buildings  erected  according  to  another  plan  approved  by  Lctbouisse,  hj 
which  an  iron  column  with  three  sides  was  erected  at  the  projection  of  the 
partition  wall  on  the  street,  so  as  to  show  a  front  and  a  face  equally  on  the  lots 
of  both  proprietors.  The  Court  below  rejected  the  evidence,  on  the  ground 
that  the  tendency  of  it  was  to  affect  the  title  to  real  estate,  and  that  the  law 
requires  such  proof  to  be  in  writing.  It  is  undoubtedly  true  that  when  written 
proof  is  required  by  law,  parol  evidence  cannot  be  admitted  to  supersede  its 
use,  and  the  only  question  is  whether  the  principle  is  applicable  to  the  facts  of 
this  case.  The  plaintiff,  being  the  first  to  build  on  his  lots,  had  a  right  by  law 
to  rest  one-half  of  his  wall  on  his  neighbor*8  lot,  provided  stones  or  bricks  were 
used  as  high  as  the  first  story,  and  provided  the  whole  thickness  of  the  wall, 
not  including  the  plastering,  should  not  exceed  eighteen  inches.  If  the  plain- 
tiff had  attempted  to  build  the  partition  wall  with  other  materials  than  stone 
or  brick,  the  defendant  could  have  enjoined  him  from  so  doing.  The  iron  col- 
umn about  which  the  parties  are  contending,  rests  equally  on  the  respective 
fronts  of  their  lots,  and  whether  it  is  to  be  considered  as  forming  part  of  the 
partition  wall  or  not  it  is  not  material  to  consider.  We  agree  with  the  Judge  of 
the  Court  below,  that  each  proprietor  has  a  right  to  the  display  of  his  whole 
front  according  to  his  own  taste  and  judgment,  and  if  the  defendant  is  compell- 
ed to  have  an  iron  front  instead  of  a  granite  front  to  his  building  which  he 
desires  to  be  put  up,  it  does  affect  the  enjoyment  of  his  right  in  real  estate. 
K  the  plaintiff  was  endeavoring  to  enforce  the  execution  of  an  agreement  to 
that  effect  on  the  part  of  the  defendant  and  to  use  one-half  of  the  iron  column 
oo  his  neighbor's  lot,  we  would  not  consider  parol  evidence  competent  to  estab- 
lish such  a  right ;  but  the  agreement,  if  ever  made,  was  executed;  the  column 
has  been  erected ;  it  is  a  construction  made  on  the  soil  belonging  to  the  defend- 
ant Art  498  of  the  Code  declares  that  all  the  constructions  made  on  or  within 
the  soii  are  supposed  to  be  done  by  the  owner.  The  defendant  wishes  to  cut 
away  the  half  of  this  column  resting  on  his  own  lot ;  the  plaintiff  contests  his 
right  to  do  so  on  the  ground  that  it  will  materially  injure  his  building,  and  that 
it  was  placed  there  by  a  special  agreement  with  defendant,  and  for  their  joint 
benefit  Considering  that  the  presumption  of  the  law  is  that  this  construction 
found  on  the  defendant's  soil,  was  placed  there  by  himself— that  article  853  of 
the  Code  declares,  opposition  may  be  made  to  every  species  of  new  work  from 
which  injury  is  apprehended,  whether  the  work  be  in  the  city  or  in  the  country, 
ID  places  built  up  or  not  built  up ;  and  considering  further  that  the  Civil  Code, 
Art  1810  and  1811  declares  that  actions  without  words,  and  even  silence  and 
inaction,  are,  under  certain  circumstances,  presumptive  evidence  of  a  contract ; 
we  consider  that  the  defendant  would  be  in  equity  estopped  from  the  right  he 
claims  of  substituting  a  granite  column  in  place  of  the  iron  one  now  resting 
partly  on  his  lot,  if  by  so  doing  the  plaintiff's  building  would  be  materially  in- 
jured thereby,  and  it  can  be  established  that  the  column  was  placed  as  it  now 
is,  under  circumstances  which  would  imply  a  consent  on  the  part  oi  the  defendant- 
The  principles  of  equitable  estoppel  laid  down  in  the  case  of  McMastera  v.  the 
Cammisnoners  of  the  AtcJuifalaya  Railroad  Co.^  are  in  every  renpect  applicable  to 
the  present  case.  All  the  facts  and  circumstances  tending  to  establish  the  con- 
sent of  Labauisse  to  placing  the  column  as  it  now  stands  arc  susceptible  of 
proof  by  parol  evidence  without  violating  any  of  the  principles  which  seem  to 


52  SUPREME  COURT  OF  LOUISIANA, 

DcHCAH       have  governed  the  decision  of  the  Court  below.     If  the  column  can  be  so 
v, 
lABovmsB  R  AL.  changed  as  to  cause  no  detriment  to  the  plaintiff,  the  defendant  would  have  the 

right,  even  if  his  consent  is  proved,  to  make  the  change;  but  he  would  be  bound 
to  furnish  security  to  the  plaintiff  to  pay  any  damages  which  might  be  occa- 
sioned by  the  change.     See  Arts.  863  and  864  of  the  Civil  Code. 

Justice  VooRHiES  concurs  in  this  opinion. 
Benjamin^  Micou  &  Finney^  for  a  rc-hearing. 

1.  It  is  submitted  to  the  Court  that  the  servitude  in  question  is  created  by 
law;  results  from  the  ownership,  of  which  the  title  of  the  party  is  the  evi- 
dence. There  can  be  nothing  taken  in  this  case  as  establishing  this  servitude, 
in  any  other  mode  than  by  the  the  title.  All  other  evidence  would  be  an  ab- 
surdity. 

The  title  then  establishing  the  servitude,  we  have  to  deal  with  the  wall  or 
the  work  placed  upon  tlie  land  affected  by  the  servitude. 

This  servitude  is  attached  to  the  lateral  lines  of  the  plaintiffs  lot — ^that  is,  to 
the  part  in  contact  with  the  lands  of  his  adjoining  neighbors.  They  exist  in 
fevor  of  contiguous  estates  and  of  course  in  the  whole  extent  of  the  line  of 
contact. 

The  wall  in  common  is  an  entirety — -Indlvisihle — or  thing  existing  in  its 
relation  to  the  two  contiguous  estates :  in  that  light  alone  it  is  to  be  considered 
in  respect  to  the  evidence  offered.  The  rights  at  either  extremity  are  depen- 
dent on  that  relation — not  that  there  may  not  be  different  rights  created  by 
contract  making  it  divisible ;  but  so  far  as  the  action  of  the  Court  is  sought,  it 
is  entire.  The  front- end  is  a  part  of  the  wall  and  so  is  the  rear.  Did  the  de- 
fendant consent  to  the  materials  of  which  it  should  be  constructed?  whether  of 
mud,  of  stone,  brick  or  iron,  it  is  immaterial  to  the  present  inquiry  and  de- 
pendant on  the  evidence  as  to  usage,  &c.  which  are  matters  dehors  the  law 
question. 

The  Article  671  treats  of  servitudes  and  the  relations  of  estates  to  each  other ; 
it,  of  course,  confines  itself  to  the  line  of  contact  of  the  contig'uous  estates,  but 
thereby  regulates  the  front  as  far  as  it  purports  to  affect  it.  Thus  the  servi- 
tude is  created  throughout  the  ichole  extent  of  the  lateral  line — where  does 
this  line  terminate  ?  on  its  contact  with  the  front  or  street  line.  A  line  is 
length,  without  breadth,  and  consequently  the  servitude  continues  up  to  the 
street  Beyond  this  it  is  not  necessary  to  go,  because  it  is  not  contended  that 
any  rights  beyond  the  line  of  the  public  way  are  in  controvers}*.  But  this 
common  wall  exists  up  to  the  street  line,  each  proprietor  having  a  right  to 
use  hi^  half  as  he  chooses.  Can  the  servitude  be  held  to  cease  at  any  pointy 
short  of  the  front  line  f  at  the  line  of  a  front  wall,  or  any  other  work  of  the 
owner  t  The  code  negatives  such  an  idea.  The  inner  line  of  a  front  wall  or 
work,  is  not  the  line  at  which  the  servitude  terminates. 

2.  By  Art.  672  the  owner  of  the  subjected  estate  can  make  the  wall  common 
at  any  time  by  paying  one  half  the  cost  of  the  wall  and  he  is  entitled  to  notice 
from  the  other  party  when  he  is  about  constructing  the  wall,  so  that  he  may 
contribute  or  not  to  its  expense  ;  if  notice  be  given  the  wall  can  only  be  used 
on  the  payment  of  the  original  cost  and  not  its  value  at  the  time  it  is  made  use 
of.     Grailhe  v.  Hoicn^  1  Annual  Rep.  141. 

How  is  this  notice  to  be  given — in  writing  or  verbally  ?  can  or  not  this  notice 
bo  waived  ?  By  acquiescence,  by  acts  or  by  the  execution  of  the  work  ?  By 
standing  by  and  seeing  the  money  and  material  employed  of  which  he  is  to  have 
the  benefit? 

On  the  question  of  estoppel,  it  is  sufficient  to  refer  to  the  opinion  of  Mr.  Jus- 
tice Ogden  and  the  case  of  the  Xatigation  Company  and  Hennen^  recently  deci- 
ded by  this  Hon.  Court.  There  are  numerous  recent  cases  in  the  Reports  in  which 
this  doctrine  is  maintained  and  none  in  which  it  has  been  drawn  in  question. 
A  party  may,  by  his  own  voluntary  acts  place  himself  in  a  situation  as  to  som« 
matter  of  fact,  by  reason  of  which  he  is  estopped  from  denying  it,  and  to  which 
the  law,  from  policy',  holds  him,  in  order  to  prevent  the  unavoidable  mischief 
resulting  from  uncertainty,  confusion  and  want  of  confidence  in  the  intercourse 
of  men,  if  they  were  permitted  to  deny  what  they  have  averted  and  induced 
others  to  act  upon. 
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Bat  suppose  the  notice  most  be  in  writing  or  written  evidence  is  required        Buxcam 
of  the  assent  of  the  defendant  to  this  mode  of  constructing  the  wall  or  rather  LiBovutt  r  al. 
the  front  end  of  it,  was  not  the  evidence  offered  and  rejected,  written  ? 

If  the  plaintiff  had  covered  a  quire  of  paper  with  discriptions  of  what  he  in- 
tended to  do,  could  it  have  as  well  apprized  the  defendant  of  the  proposed 
work  as  the  plans  and  drafts  which  he  furnished  him  ?  Let  your  honors  cast 
jour  eyes  upon  the  plans,  and  then  judge  whether  ahy  words  could  convey 
the  idea  as  well  as  the  pictures  there  represented?  are  not  these  plans  written, 
in  every  sense  of  the  term  ?  Is  there  no  writing, — no  words  written  on  the 
plans? '  Let  them  speak  for  themselves.    No.  1  represents  written  on  it — 

"  Flank  Elevation,    Front  Elevation, 

"  Union  Street,         Carondelet  Street, 

"Stores  for  G.  B.  Duncan,  Esq., 

"Gallier,  Turpin  &  Co.,  Arch,  and  Builders,  1862." 


No.3      SS 


S  o  o 


3-5  g  "  First  story— Second  Story— Third  Story.  „•  x6  «f 

S*^C                                Verandah.'  .g.g| 

?-.  ?|  "  Stores  of  G.  B.  Duncan,  Esq.  £SS 

-  ""  "  Gallier,  Turpin  &  Co.,  Arch.  &  Builders,  1862."  g  g  « 


"Elevation  of  a  proposed  range  of 
"  Seven  Stores  on  Carondelet  street, 
"  On  lots  belonging  to 
"L.C.  Duncan,     "   " 


Feet 
50 


Labouisse 

Fairex 

Feet 

Feet 

25 

50 

Mrs.  Slocomb, 

Feet  In.,  L. 

50    8     6 


If  these  plans  and  writings  were  delivered  to  the  defendant,  and  acted  upon 
by  both  parties,  and  the  work  done  accordingly,  the  assent  was  given  and  is 
proved — technically  proved — if  the  evidence  is  admissible.  Do  they  not  con- 
stitute a  species  of  title  of  the  wall  and  its  front — binding  upon  the  plaintiff  of 
which  the  defendant  had  the  benefit  ?  Suppose  the  plaintiff  wanted  to  change 
it,  would  not  defendant  hold  him  to  it,  and  insist  on  the  production  of  the  plans 
in  Court  by  plaintiff  or  prove  their  contents  by  copies  of  the  testimony  of  the 
draughtsmen? 

Suppose  that  the  plaintiff  had  erected  the  entire  common  wall,  from  the  rear 
fine  to  the  front  line,  of  irotiy  instead  of  brick ;  and  had  done  so  even  without 
the  knowledge  or  consent  or  acquiescence  of  the  defendant,  would  it  even  then 
be  competent  for  the  defendant  to  remove,  to  cut  away  or  mutilate  the  whole  or 
any  part  of  that  entire  wall?  Omne  majus  in  se  minus  eontinet.  If  he  could 
not  remove  the  whole  line  of  the  wall,  can  he  remove  a  part  only,  and  such  part 
or  portion  of  the  whole  as  his  caprice  may  dictate  ?  The  conduct,  rights  and 
duties  of  the  defendant  in  such  a  case,  and  it  is  the  very  case  at  bar,  are  de- 
fined, regulated  and  controlled,  it  is  respectfully  submitted,  by  the  Article  681 
of  the  Civil  Code. 

The  defendant  wholly  disregarded  the  provisions  of  this  article,  and  pro- 
ceeded ex  tuo  proprio  motu,  to  mutilate  and  to  remove  a  part  of  the  common 
wall  and  without  any  notice  to  his  neighbor,  or  any  precautionary  measures, 
"ascertained  by  persons  skilled  in  building."  Hence  the  absolute  necessity  of 
this  injunction  that  plaintiff  may  be  protected  from  the  injurious  effects  and 
illegal  conduct  of  his  neighbor. 

The  ruling  of  the  District  Court  assumes  a  degree  of  refinement  on  questions 
of  evidence,  relative  to  real  estate,  at  once  impracticable  and  inconsistent  with 
all  the  relations  of  men  in  civil  society.  All  agreements  of  men,  touching  their 
property,  are  made  on  the  earth,  and  it  would  be  simply  absurd  to  say  that 
such  agreements  could  not  in  any  form,  be  controlled  by  parol  testimony,  be- 
cause it  touched  the  realty.  The  District  Judge  assumes,  at  page  27  of  the 
Transcript,  that  the  erection  of  a  common  wall  '*  is  a  form  of  alienation."  No 
Boch  assumption  is  authorized  by  any  text  or  fair  interpretation  of  the  law. 
Suppose  the  entire  destruction  of  edifices,  the  walls  of  which  had  been  made 
eommoD,  either  by  agreement  or  simple  operation  of  law — would  it  be  contend- 
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]>racA>  ed^  could  it  bo  maintained,  that  cither  of  the  adjoining  proprietors  had  alienated 
LABocudBBT  Ah>  ^^^  laud,  and  had  lost  forever  all  proprietary  interest?  In  the  present  case  all 
ownership  in  defendant's  land,  was,  as  is  set  forth  in  the  bills  of  exception,  dis> 
claimed  by  the  plaintiff.  In  all  cases  and  under  all  circumstances,  the  adjoin- 
ing proprietor  never  loses  his  ownership  because  his  neighbor  has  exercised  his 
own  rigiits.  There  is  no  direct,  or  absolute,  or  even  temporary  or  quasi  aliena- 
tion, nor  is  any  alienation  contemplated  by  the  law.  All  that  the  law  author- 
izes is  a  right,  in  certain  specified  cases,  to  use.  This  is  a  per$onal  right,  to  be 
exercised  in  cases  specified,  but  is  not  a  real  right  susceptible  of  alienation  |9tfr 
M,  but  0  ily  by  alienation  of  the  entire  Estate. 

Application  for  re-hearing  refused. 


Mkrritt,  Bliss  &  Co.  v.  M.  Openheim.      Wm.  McGrostt  v.  Same. 
Wilson  &  Griffin,  Intervenors. 

Under  the  Act  of  March  ISth,  1&4T,  a  creditor,  who  would  arrest  a  non-resident  debtor,  most  make  tbe 

fact  of  absconding  app«ar  by  Aw  avon  oath.    It  is  not  competent  for  an  agent  or  attorney  of  the 

arresting  creditor  to  take  the  oath. 
To  entitle  a  creditor  to  the  benefit  of  the  writ  of  arrest  under  the  10th  section  of  tbe  act  of  1840,  for 

abolishing  imprisonment  for  debt,  the  grounds  on  wMch  he  claims  tbe  writ  sboald  be  rerified  bj 

oath, 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ReynoUi^  J.  J! 
Ferin,  for  plaintiffs  and  intervenors,  appellants.  2>.  C.  Labatt  and  Latour^ 
for  defendant 

Campbell,  J.  Plaintiffs  in  the  two  first  of  the  above  entitled  suits,  who  are 
merchants,  resident  in  Now  York,  filed  separate  petitions,  in  which  they  allege 
that,  in  1851.  they  respectively  sold  to  defendant,  who,  they  aver,  now  resides 
in  Yazoo  City,  Mississippi,  bills  of  goods,  for  which  his  notes  were  received. 
That  on  the  notes  given  to  Merritt^  Bliss  A  Co.,  judgment  was  rendered  in 
their  favor,  on  the  18th  of  March,  1852;  on  which  judgment,  h  fi. /a.  was 
issued  on  the  22d  of  May,  1852,  and  returned  unsatisfied  the  9th  of  March, 
1858.  The  plaintiff,  McGrosty,  claims  judgment  on  the  note  in  his  favor,  both 
plaintiffs  alleging  that  no  part  of  defendants*  indebtedness  to  them  has  been 
paid.  They  further  aver,  that  during  the  fall,  winter  and  spring  of  1851  and 
1852,  the  defendant  being  a  merchant  and  in  insolvent  circumstances,  (who 
had  never  voluntarily  surrendered  his  property  to  his  creditors,  or  been  pro- 
ceeded against  for  a  surrender,)  made,  within  the  year,  a  firaudulent  convey- 
ance of  a  large  portion  of  his  stock  of  goods,  to  their  injury,  and  in  violation 
of  the  Act  of  1840,  to  abolish  imprisonment  for  debt  That  after  the  fraudu- 
lent conveyance  complained  of,  defendant,  in  May  or  June  last,  removed  from 
the  State  and  has  ever  since  remained  away,  and  that  he  refuses  to  apply  the 
proceeds  of  the  said  sale  of  goods,  to  the  payment  of  their  claims.  On  these 
allegations,  they  pray  for  his  arrest  and  imprisonment ;  their  attorney  of  record, 
verifying  under  oath  the  allegations  of  the  petitions  as  above  set  forth. 

The  defendant  having  been  arrested  in  each  of  the  above  cases,  took  rules 
upon  the  plaintiffs  to  show  cause  why  the  writs  of  arrest  should  not  be  set 
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mside,  for  the  reason,  among  other  grounds,  that  the  affidavits  are  dcfoctire,    •'""FJ' ^'^^ 
and  diftt  the  plaintiffs  being  non-residents,  the  writs  were  illegally  issued. 

By  consent  of  parties,  the  two  cases  were  consolidated  and  the  rules  taken, 
tried  together.  The  Court  being  of  opinion  that  the  evidence  established  that 
the  parties,  pluntifis  and  defendant,  were  all  non-residents,  and  that  no  ground 
for  the  arrests  had  been  proved,  made  both  rules  absolute  and  set  aside  the 
writ&  This  judgment  was  rendered  on  the  Ist  of  April  last  On  the  16th 
defendant  plead,  as  peremptory  exceptions  to  the  actions,  that  being  a  non- 
reflident,  and  plaintifl&  also  being  non-residents,  he  could  not  be  sued  for  fraud 
as  charged,  and  that  the  writs  of  arrest  having  been  quashed,  the  charge  of 
fraud,  under  the  Act  of  1840,  could  not  be  inquired  into. 

The  exception  in  the  case  of  Merritt^  Blis$  &  Co,  was  sustained,  and  the  suit 
dismissed.  In  the  case  of  McChraty^  it  was  sustained  in  so  far  as  it  related  to 
the  charge  of  fraud.  Alter  the  rendition  of  the  judgment  quashing  the  writ 
of  arrest,  but  before  the  judgments  dismissing  the  suits,  (which  were  rendered 
April  23,)  Wilson  <t  Griffin^  of  New  York,  who  claim  to  be  judgment  creditors 
of  defendant,  intervened,  and  adopting  the  allegations  of  Merritt,  Bliu  db  Co. 
and  MeQroMty^  prayed  for  the  arrest  and  imprisonment  of  defendant  To  this 
intervention  defendant,  on  the  29th,  excepted,  for  that  the  Court  had  already 
decided  as  between  the  parties,  that  an  arrest  would  not  lie,  they  being  non- 
readents ;  and  that  they  were,  consequently,  out  of  Court  The  Court  sus- 
tained this  exception  and  dismissed  the  intervention.  From  this  judgment,  as 
also  fix>m  the  judgments  quashing  the  writ  of  arrest,  and  the  judgments  on 
the  exceptions  dismissing  the  suits,  the  intervenor  and  plaintiffs  have  appealed. 

The  9th  section  of  the  Act  of  the  28th  March,  1840,  for  abolishing  imprison- 
ment for  debt,  under  which  these  proceedings  were  instituted,  provides,  **  That 
BO  citizen  of  another  State,  shall  hereafter  be  arrested  at  the  suit  of  a  non-resi- 
dent creditor,  except  in  cases  where  it  shall  be  made  to  appear  that  the  debtor 
has  absconded  from  his  residence.*'  This  section  of  the  Act  of  1840,  was  so 
amended  by  an  Act  approved  Match  18,  1847,  as  to  read  thus :  **  That  no  citi- 
aen  of  another  State  shall  hereafter  be  arrested  in  this  State,  at  a  suit  of  a  rcsi- 
deot  or  non-resident  creditor,  except  in  cases  were  it  shall  be  made  to  appear, 
by  the  oath  of  the  creditor,  that  the  debtor  has  absconded  from  his  residence." 

It  was  held  in  the  case  of  Absalom  v.  Cullum,  that  by  this  amendment  of 
the  preexisting  law,  **the  fact  of  absconding  must  be  made  to  appear  by  the 
oath  of  the  creditor"  himself;  whereas,  before  its  adoption,  it  was  sufficient  if 
the  &cts  anthoriang  the  arrest  were  sworn  to  either  by  the  creditor,  or  "  by 
his  agent  or  attorney." 

In  the  cases  under  review,  as  has  been  seen  from  the  statement  of  facts,  the 
affidavits  on  which  the  several  writs  of  arrests  were  based,  were  all  made  by 
the  attorney  at  law  of  the  complaining  creditors. 

Bat  it  is  contended  by  the  counsel  of  appellant,  that,  in  those  cases,  no  affi- 
davit is  required  by  law,  although  it  may  bo  proper  in  the  Judge  to  require  it, 
as  a  guide  to  his  discretion.  The  answer  to  this,  is  contained  in  the  law  under 
which  the  parties  themselves  have  proceeded.  To  entitle  a  creditor  to  the 
benefit  of  this  writ  under  the  10th  section  of  the  Act,  it  is  as  necessary  that 
the  grounds  on  which  he  claims  it  should  be  verified  by  oath,  as  if  it  were 
daimed  on  any  other  ground  for  which  the  law  accords  it  But  if  it  be  intended 
that  the  requirements  of  section  9  of  the  Act  of  1840,  as  amended,  are  not 
applicable  to  this  case,  inasmuch  as  there  is  no  allegation  that  the  defendant 
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M«"J"»  ■^'J"  has  absconded  from  his  residence,  it  may  be  replied  that,  by  the  ezpresB  terms 
«.  of  the  law,  the  remedy  of  arrest  of  the  non-resident  debtor,  is  never  given  to 

the  non-resident  creditor,  except  when  it  is  made  to  appear  that  the  debtor  has 
absconded  from  his  residence. 

The  testimony  adduced  satisfies  us,  as  it  did  the  Judge  of  the  first  instance, 
that  the  defendant  did  not  abscond  from  his  residence ;  that  he  visited  this  city 
on  business,  and  intended  to  return  to  Mississippi,  when  he  was  arrested.  We 
therefore  think  the  Judge  did  not  err  in  dismissing  the  arrest  The  remedy  is 
a  severe  one,  and  must  be  strictly  construed. 

From  what  has  already  been  said,  it  follows  that  the  peremptory  exception 
going  to  the  dismissal  of  Meritt^  Bliss  <&  Oo,'s  suit,  was  properly  sustained. 
They  were  judgment  creditors,  and  sought  no  recognition  or  enforcement  of 
their  judgment,  further  than  that  the  defendant  should,  in  default  of  its  pay- 
ment, be  arrested  and  imprisoned.  The  judgment  dismissing  the  petition  of 
McGrosty^  in  so  far  as  relates  to  the  charge  of  fraud,  must  be  sustained  for  the 
same  reason.  It  has  virtually  reserved  to  him  the  right  of  prosecuting  his 
claim  to  judgment  as  in  an  ordinary  suit 

The  relief  sought  by  the  intervener  and  Meritt^  Bliss  tt  Co.  and  the  grounds 
on  which  they  base  their  demands,  are  identical.  If  then  the  intervention  had 
been  tried  with  the  principal  action,  it  must  have  shared  its  fate.  The  inter- 
vention was  not  filed,  as  has  been  shown,  until  after  the  rendition  of  the  judg- 
ment dismissing  the  arrest ;  nor  did  the  intervenors,  though  in  Court,  object  to 
the  trial  of  the  exception  on  which  the  two  consolidated  cases  were  dismissed. 
"  The  person  intervening  must  be  always  i-eady  to  plead,  or  exhibit  \\\h  testi- 
mony, because  he  has  always  a  separate  action  to  vindicate  his  rights  ;^^  and  it 
is  expressly  provided,  that  the  demand  in  intervention,  must  be  decided  at  the 
the  same  time  with  the  principal  demand.     C.  P.  391,  159. 

We  are  of  opinion,  under  the  articles  cited,  the  principal  demand  having 
been  tried,  no  further  proceedings  can  be  had  on  the  intervention.  Jones  v. 
Laurence,  4  Ann.  279. 

Judgments  affirmed. 

Slidell,  C.  J.  It  seems  to  me  a  sufficient  reason  for  not  disturbing  the 
judgments  in  these  cases,  that  the  allegations  of  the  petitions  arc  too  vague  and 
general.  The  facts  and  circumstances  constituting  the  fraud,  should  have  been 
distinctly  and  specifically  alleged. 

I,  therefore,  concur  in  the  affirmance  of  the  judgments. 


Glendy  Burks  v.  His  Creditors — on  a  rule  taken  by  Gernon. 

It  1b  Inequitable  to  decree  a  speciflo  performance  where  the  Intention  of  the  parties  Is  donbtfiil.  A 
Court  is  not  permitted  to  make  such  a  decree  on  conjecture ;  and  where  it  finds  no  certain  contract 
it  has  no  right  tofirame  one  for  the  parties  «d  <quo  H  bono. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J.    Elmore 
A  King,  for  plaintiff  and  appellant     Walker  &  DePrance,  for  defendant. 
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SuDKLL,  G.  J.  At  an  auction  sale  of  property  of  the  insokent,  it  was  Bimu 
knocked  down  to  Michael  Oemon  ;  but  the  syndic  and  purchaser  disagreeing  Uis  Cbkditobs. 
as  to  the  amount  to  be  paid,  the  matter  was  submitted  to  the  Court,  under  a 
rale  taken  by  the  purchaser  upon  the  syndic,  to  show  cause  why  he  should  not 
execute  a  deed  in  conformity  to  the  terms  of  the  sale,  as  understood  by  the 
porchaaer.  In  his  answer,  the  syndic  states  his  understanding  of  the  terms. 
The  District  Judge  thought  the  advertisement  obscure :  and  without  adopt- 
ing the  construction  of  either  party,  dismissed  the  rule.  Oemon  has  ap- 
pealed. 

It  would  seem  that  this  sale  grew  out  of  previous  proceedings,  which  we  had 
recently  occasion  to  consider ;  and  we  had  supposed,  at  the  time  of  argument, 
that  those  proceedings  would  throw  some  light  upon  the  present  controversy, 
and  facilitate  its  decision.  But  on  examining  the  record  in  this  cause,  we 
find  that  none  of  those  previous  proceedings  are  in  evidence.  The  case  is  pre- 
sented merely  upon  the  advertisement  which  preceded  the  sale  now  in  ques- 
tion ;  the  proees  terbal  of  the  auctioneer ;  the  act  of  sale  from  the  State  of 
Louisiana  to  Glendy  Burke ;  certain  letters  which  have  passed  between  the 
syndic  and  purchaser ;  and  the  projet  of  a  deed  of  sale  offered  by  the  former 
to  the  latter. 

With  reference  to  this  evidence,  we  proceed  to  consider  the  right  of  the  par- 


Tfae  terms  are  thus  stated  in  the  advertisement : — "  Terms  of  sale  of  the 
abore  property  on  a  credit  of  6, 12, 18  and  24  months,  with  mortgage  on  the 
property ;  and  the  purchaser  to  assume  the  following  mortgage  due  the  State 
of  Loaisiana :  Firstly — A  certain  promissory  note  subscribed  by  him,  the  said 
Glendy  Burke,  dated  16th  of  May,  1850,  to  the  order  of  himself  and  endorsed 
by  said  Glendy  Burke,  payable  on  the  21  st  of  March,  1872,  at  the  office  of  the 
Treasurer  of  the  State  of  Louisiana,  for  the  sum  of  $6,213  98. 

Secondly — Forty-two  separate  notes,  dated,  subscribed,  and  endorsed  in  like 
manner,  for  the  sum  of  $155  35  each,  payable  respectively  at  the  Louisiana 
State  Bank,  in  the  dtj  of  New  Orleans,  on  the  1st  day  of  December,  and  the 
1st  day  of  June  of  each  and  every  year,  until  the  1st  day  of  December,  1871, 
amounting  together  to  $6,524  70,  being  for  interest  on  the  note  firstly  des- 
cribed. 

Thirdly — One  note  dated,  subscribed,  and  endorsed  in  like  manner,  and  pay- 
able on  the  Slst  of  March,  1872,  at  the  Louisiana  State  Bank,  in  the  city  of 
New  Orleans,  for  the  sum  of  $94  94,  being  also  for  interest  on  the  note  first 
described. 

All  the  above  notes^  in  case  of  non-payment,  to  bear  interest  at  the  rate  of 
eig^t  per  cent  per  annum  from  maturity  untQ  paid.  In  accordance  with  the 
origiiial  act  of  sale  from  the  State  of  Louisiana,  the  purchasers  are  to 
have  the  privilege  of  exchanging  their  notes  at  any  time,  for  any  of  the 
bonds  of  the  State  of  a  similar  amount,  which  fall  due  on  the  21st  of  March, 
1872, 

Acts  of  sale  before  P.  W.  Boberts,  notary  public,  at  the  expense  of  the  pur- 
chaser;^ 

Ihe  proeeg  verbal  eUiMj  that  Michael  Gemon  being  the  highest  and  last 
bidder  for  the  property,  it  was  adjudicated  to  him  for  the  price  and  sum  of 
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BvBKK  $15,609.  Then  follow  the  tenns  of  sale,  verbatim^  as  stated  in  the  advertisc- 
Ha  CoKDiTORS.    ment. 

From  the  deed  of  sale  to  BurTcCy  it  appears  that  ho  bought  the  property  from 
the  State  of  Louisiana,  in  May,  1850,  for  the  sum  of  $6,218  98,  payable  21st 
of  March,  1872,  with  five  per  cent  interest,  payable  semi-annually,  for  which 
forty-four  interest  notes  were  given;  all  of  which  notes  were  to  bear  interest 
after  maturity,  at  eight  per  cent. 

The  syndic  claims  that  the  purchaser  is  bound,  under  the  adjudication,  to 
give  his  notes  for  $15,600,  at  G,  12,  18,  and  24  months  from  the  date  of  adju- 
dication, and  in  addition  thereto,  to  assume  the  payment  of  Burke's  mortgage. 

The  purchaser  contends,  that  he  is  bound  to  give  his  notes  only  for  the  ba- 
lance of  $15,600,  the  amount  bid,  after  deducting  therefrom  the  amount  of  all 
the  mortgage  notes  given  by  Burke  and  mentioned  in  the  advertisement 

Let  us  examine  these  propositions  in  their  order,  and  inquire  whether  either 
of  them  can  be  considered  as  clearly  so  understood  at  the  time  of  the  sale  by 
the  party  against  whom  such  construction  is  invoked. 

I.  We  are  not  satisfied,  from  a  consideration  of  the  advertisement  and  what 
is  stated  in  ih^proees  verbal,  that  Oemon  really  intended  to  give  $15,600  for 
this  property,  over  and  above  the  mortgage  to  the  State.  The  terms  used  in 
the  advertisement,  do  not  expressly  indicate,  nor  necessarily  imply  such  a 
meaning,  and  the  bid  was  fifteen  thousand  six  hundred  dollars,  which  the  pro- 
ces  verbal  speaks  of  as  "the  price."  If  we  look,  for  the  purpose  of  analogy, 
at  the  practice  in  the  case  of  Sheriff's  sales  as  regulated  by  the  Code  of  Prac- 
tice, and  which,  from  its  every  day  recurrence,  may  well  have  been  present  in 
the  mind  of  the  purchaser,  we  find  that  the  bid  is  considered  a  bid  for  the 
total  value  of  the  property;  and  where  there  are  antecedent  mortgages,  the 
condition  is,  that  the  purchaser  shall  pay  the  SheriS*  that  portion  of  the  price 
for  which  the  property  is  adjudicated,  which  is  the  excess  over  such  incum- 
brances.    See  C.  P.  679. 

II.  When  we  consider  the  construction  which  the  purchaser  invokes,  the 
language  of  the  advertisement  does  not  authorize  us  to  say,  the  syndic  so 
understood  the  matter.  Admitting  it  is  consonant  to  usage,  to  treat  the 
bid  as  a  bid  for  the  value  of  the  property,  from  which  antecedent  incumbran- 
ces are  to  be  deducted,  we  know  no  precedent  for  the  proposition  that  unac- 
crued interest  is  to  be  cumulated  with  the  capital  and  deducted  in  like  manner 
from  the  bill.  The  unreasonableness  of  admitting  such  a  proposition,  unless 
sanctioned  by  clear  and  unmistakable  language  in  the  advertisement,  is  pecu- 
liarly obvious  in  the  present  case,  where  the  interest  runs  through  a  period  of 
twenty  years.  We  believe  the  practice  in  Sheriff's  sales  has  been  to  disregard 
unaccrued  interest  in  deducting  a  mortgage  from  the  purchaser's  bid,  and  this 
seems  an  equitable  and  practical  view  of  the  matter,  upon  the  theory  that 
the  use  of  the  property,  after  the  purchase,  will  be  an  equivalent  for  what  the 
purchaser  has  to  pay  the  creditor  for  the  retention  of  the  capital  during  the 
stipulated  delay.  See  also  1  Robinson,  306.  The  circumstance  that  notes 
were  given  for  the  interest,  does  not  seem  to  us  to  distinguish  the  case,  in  prin- 
ciple, from  one  where  a  note  or  obligation  bearing  annual  interest  is  given  for 
the  price. 

Our  conclusion  is,  that  neither  construction  received  the  assent  or  meets  the 
intention  of  both  parties,  and  therefore  that  the  relief  asked  by  the  plaintiff  in 
his  rule,  and  by  the  syndic  in  his  answer,  was  properly  refused. 
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Nor  can  we  deduce  fipom  the  language  of  the  advertisement  and  proces  ver- 
haiy  any  other  mode  of  applying  the  bid,  which  could  be  considered  as  meeting 
with  certainty,  a  mutual  intention  and  consent,  without  the  existence  of  which 
a  specific  performance  should  not  be  enforced.  The  condition  of  the  estate  as 
to  incumbrances,  was  complicated  by  the  fact,  that  some  of  the  interest  notes, 
bearing  eight  per  cent,  interest  after  maturity,  were  due  before  the  sale,  and 
this  fact  seems  to  have  been  overlooked  in  framing  the  advertisement.  What- 
ever equity  there  might  be  in  considering  the  use  of  the  property  by  the  pur- 
chaser after  his  purchase,  as  an  equivalent  for  interest  afterwards  maturing, 
there  would  be  none  in  requiring  him  to  pay  interest  which  had  matured  before 
the  sale  without  giving  him  credit  for  it  on  the  amount  of  his  bid,  unless  he 
was  distinctly  warned  by  the  advertisement,  that  such  was  to  be  the  con- 
dition of  the  sale.  Moreover,  the  property  was  originally  mortgaged  to  the 
State,  to  secure  forty-three  interest  notes  of  $155  35,  and  the  advertise- 
ment and  proce$  verbal  speak  of  forty-two  interest  notes  of  that  amount,  with- 
out specifying  which  they  are.  This  was  important,  because  they  bore  eight 
per  cent  interest  after  maturity,  and  the  date  of  maturity  was  not  described, 
although  several  had  fallen  due. 

In  sales  under  execution  upon  twelve  months  bonds,  where  there  are  anterior 
incumbrances,  Article  683  of  the  Code  of  Practice,  requires  the  Sheriff  to  an- 
nounce, («nd  this,  as  we  understand,  before  the  crying,)  "  that  the  purchaser 
shall  be  entitled  to  retain  in  his  hands,  out  of  the  price  for  which  the  property 
was  adjudicated,  the  amount  required  to  satisfy  the  privileged  debts  and  special 
hypothecations  to  which  the  property  sold  was  subject ;  but  that  he  shall  bo 
bound  to  give  his  obligation  for  the  surplus  of  the  purchase  money,  if  there  be 
any,  and  subscribe  his  obligation  at  twenty  months^  credit,  with  security ;" 
and  when  the  sale  is  for  cash,  there  is  a  like  announcement  required  upon  the 
crying.  Art.  679  C.  P.  The  object  of  these  provisions  seems  to  be  to  explain 
to  the  purchaser  how  his  bid  is  to  be  applied. 

No  such  announcement,  so  far  as  wo  arc  informed,  was  made  by  the  auc- 
tioneer in  this  case.  This  omission  contributes  to  the  uncertainty  as  to  the 
intention  of  the  purchaser. 

It  would  be  inequitable  to  decree  a  speciflc  performance,  where  the  intention 
of  the  parties  is  doubtful-  A  Court  is  not  permitted  to  make  such  a  decree  on 
conjecture ;  and  where  it  finds  no  certain  contract,  it  has  no  right  to  frame  one 
for  the  parties  ex  aquo  et  bono. 

Judgment  affirmed ;  the  costs  of  appeal  to  be  paid  by  the  appellants. 


BUKKB 

His  Crkditobs. 


Burke  v.  His  Creditors. — Fitzsimonds,  appellant. 

SLIDELL,  C.  J.     For  the  reasons  assigned  in  the  case  of  Burhe  v.  ffis  Cre- 
ditors, No.  3291  of  the  docket  of  this  Court,  decided  this  day: 
It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Court  below 
be  affirmed ;  the  costs  of  appeal  to  be  paid  by  appellant. 


60  SUPREME  COURT  OF  LOUISIANA, 


Eva  Werner  v.  Michael  Kelly,  her  husband. 

Where,  nt  the  time  of  m&rrtage,  the  wiflo  had  a  itoek  in  trade  which,  by  the  Joint  indnctry  of  herself  and 
husband  was  Increased,  the  stock  thus  acquired  was  community  property ;  but  on  a  separation  of 
property  between  the  spouse^  it  was  chargeable  with  the  valae  of  the  stock  which  the  wife  had  on 
hand  at  the  time  of  the  ma^iage. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds  J. 
Roselius,  for  plaintiff,  cited  C.  C.  2361,  2862,  2868—16  La.  Rep.  6. 
T.  W.  Collins  and  W,  W.  F.  Fo(?i,  for  defendant  and  appellant,  cited  5  N.  S. 
257;  11  La.  R.  537. 

Buchanan,  J.  This  is  a  suit  for  separation  of  bed  and  board,  on  the  grounds, 
1st,  of  ill  treatment ;  2d,  of  public  defamation ;  3d,  of  habitual  drunkenness. 

As  to  the  two  first  grounds,  it  suffices  to  say,  that  the  evidence  show^  that 
blows  were  interchanged  between  the  parties  on  various  occasions ;  also,  that 
thej  were  in  the  habit  of  indulging  in  a  strain  of  vulgar  abuse  towards  each 
other,  which  ought  not  to  be  dignified  with  the  title  of  defamation. 

As  to  the  charge  of  habitual  intemperance  made  against  the  defendant,  it  is 
abundantly  proved  by  his  own  witnesses,  not  to  speak  of  the  numerous  wit- 
nesses called  by  plaintiff.  Under  the  provisions  of  the  Act  of  1848,  (page  57, 
Session  Acts,)  the  plaintiff  is,  therefore,  entitled  to  the  separation  awarded  by 
the  judgment  of  the  District  Court. 
^  Upon  another  point,  however,  her  case  is  fiir  from  being  so  clear.  Her  peti- 
tion alleges  'Hhat  when  she  was  married  to  defendant,  she  owned  as  her  sepa- 
rate property,  a  certain  undertaker's  establishment,  consisting  of  hearses, 
carriages,  horses,  and  the  other  appurtenances  of  an  establishment  of  that  kind ; 
that  she  carried  on  said  establishment  since  her  marriage  v'ith  defendant** 
She  prays  that  she  be  authorized  to  administer  her  separate  property  and  busi- . 
ness  without  the  interference  of  her  said  husband  ;  that  he  be  enjoined  not  to 
interfere  with  the  administration  of  her  separate  and  paraphernal  property, 
and  that  judgment  be  rendered  decreeing  (besides  the  separation  of  bed  and 
board,)  that  plaintiff  is  the  exclusive  owner  of  the  property  described  in  the  pe- 
tition. 

The  answer  traverses  these  averments  of  the  petition,  "  denies  that  any  of 
the  property  now  in  possession  of  plaintiff  or  defendant  belongs  to  plaintiff  in 
her  separate  right,**  and  that  *^  it  is  all  community  property,**  and  that  the 
horses,  carriages,  hearses,  and  other  appurtenances  of  the  undertaker*s  shop 
and  business,  have  been  "acquired  since  marriage  out  of  the  joint  labor  of  de- 
fendant and  his  wife,  the  plaintiff.'* 

Upon  this  issue,  the  proof  is  as  follows :  The  plaintiff's  first  husband,  Wil- 
liam Schmidt^  carried  on  the  business  of  undertaker  in  this  city.  He  died  on 
the  2d  of  December,  1848.  On  the  5th  of  the  same  month  his  widow,  the 
present  plaintifl^  presented  a  petition  to  the  District  Court,  praying  for  an  in- 
ventory of  Ms  estate.    The  inventory  was  accordingly  made  by  a  notary  public 
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on  the  18th  of  January,  1849,  and  includedt  he  stock  in  trade  of  the  under- 
taker's business,  consisting  of  cofiSns,  (number  not  mentioned,  but  estimated 
at  fifty  dollars,)  glass  show  cases,  a  desk,  three  hearses  with  trimmings  and 
harness,  and  four  horses.  In  the  short  interval  which  elapsed  until  her  second 
marriage,  plaintiff  continued  her  late  husband^s  business ;  and  was  married  on 
the  9th  March,  1849  to  the  defendant. 

Several  witnesses  prove  that  the  business  has  greatly  increased  since  the 
marriage  of  plaintiff  and  defendant,  and  that  testimony  is  corroborated  by  an 
inventoiy  made  by  the  Sheriff  in  ez^icuting  a  writ  of  sequestration  applied  for 
by  plaintiff  in  December,  1852,  in  a  suit  which  was  discontinued  in  February, 
1853,  and  which  is  in  evidence  herein.  It  is  proved  that  of  the  old  stock  in 
trade  of  plaintiff  *s  first  husband  nothing  remained  at  the  institution  of  this 
suit,  but  one  hearse  and  one  or  two  horses.  The  evidence  is  somewhat  con- 
flicting in  relation  to  the  management  of  the  business;  but  on  the  whole,  we 
are  satisfied  that  both  parties  have  given  their  attention  to  it,  until  the  dissipa- 
ted habits  into  which  the  husband  had  fallen  of  late,  made  him  neglect  his 
business.  The  sign  over  the  door  was  **  Michael  Kelly ^  undertaker,"  and  the 
businesB  was  transacted  in  his  name. 

Upon  this  evidence,  we  think  the  District  Court  erred  in  decreeing  the  un- 
dertakers' establishment  to  be  paraphernal  property  of  the  plaintiff.  It  is  com- 
po«ed,  in  its  present  shape  of  effects  acquired  by  the  industry  of  both  the 
^NMises  since  their  marriage,  and  must  therefore  bo  viewed  as  property  of  the 
oommanity.  The  plaintiff  is  indeed  entitled  to  charge  the  community  with  the 
estimated  value  of  the  stock  in  trade  as  shown  by  the  inventory  of  her  first 
husband,  as  this  has  been  consumed  in  the  prosecution  of  the  business. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the  District  Court  be 
reversed ;  and  proceeding  to  render  such  judgment  as  should  have  been  rendered 
by  the  Court  below,  it  is  decreed  that  there  be  separation  of  bed,  board  and 
property  between  the  plaintiff  and  defendant ;  that  the  custody  of  the  minor 
DcKid  Kelly,  issue  of  their  marriage,  be  given  to  plaintiff,  that  the  movable 
property  comprised  in  the  inventory  made  by  the  Sheriff  and  annexed  to  the 
writ  of  sequestration  in  the  suit  No.  5827  in  the  Fourth  District  Court  of  New 
Orleans,  be  deemed  common  property  of  plain tifi*  and  defendant,  subject  to  a 
privilege  in  fiivor  of  plaintiff  for  the  sum  of  three  hundred  and  eight  dollars 
and  fifty  cents,  (|303  50),  estimated  value  of  movables  in  the  inventory  of 
plaintiff's  first  husband;  that  the  house  and  lot.  No.  211  Tchoupitoulas  street^ 
be  also  deemed  common  property,  subject  to  a  tacit  mortgage  in  favor  of  the 
children  of  plaintiff  by  her  first  husband,  for  the  sum  of  one  thousand  dollars, 
being  so  much  received  by  the  plaintiff  and  defendant  for  account  of  said 
chiklren  from  their  under  tutor,  Jacob  Mehle;  that  the  slave  Joe  and  the  real 
estate  comprised  in  the  inventory  of  plaintiff's  first  husband,  William  Schmidt, 
be  deemed  to  be  the  separate  property  of  plaintiff,  as  regards  the  defendant ; 
that  the  cause  be  remanded  to  the  District  Court  to  make  a  partition  of  the 
eoomion  property ;  that  the  costs  of  the  suit  in  the  Court  below  already  incur- 
red be  paid  by  the  defendant,  those  of  the  appeal  by  plaintiff  and  appellee, 
and  cost  of  partition  to  be  paid  by  the  mass. 


Wkrvbs 

Kkllt. 
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The  State  of  Louisiana  v,  the  Judge  of  the  Sixth  Judicial 

District. 

The  Act  "  to  proTlde  for  the  trial  of  recused  cases  out  of  the  city  of  New  Orleant,"  approved  April  28th 
1868,  is  unconstitutional. 

ON  an  application  for  a  mandamus  to  the  Judge  of  the  Sixth  Judicial  District 
Court  of  East  Baton  Rouge. 

J,  G.  <fb  P,  H.  Morgan^  for  appellant. 

Slidell,  C.  J.  In  a  case  pendingbefore  the  Judge  of  the  Sixth  Judicial  Dis- 
trict, he  recused  himself,  and  the  plaintiff  in  the  suit,  after  the  defendant  had 
refused  to  unite  with  him  in  selecting  a  member  of  the  bar,  moved  the  Court  to 
select  three  members  of  the  bar  from  those  then  in  attendance,  out  of  whom 
one  should  be  chosen  by  lot,  to  hear,  try  and  determine  the  cause,  in  conformi- 
ty to  the  provisions  of  an  Act  entitled,  "  An  Act  to  provide  for  the  trial  of  re- 
cused cases  out  of  the  city  of  New  Orleans,"  approved  April  28th,  1853. 

The  District  Judge  refused  to  do  so,  being  of  opinion  that  the  Statutory  im- 
position of  such  a  duty  upon  him  was  unconstitutional'.  To  test  the  question 
speedily,  the  Judge  accepted  service  of  an  application  for  mandamus,  and  sign- 
ed an  answer,  giving  his  reasons  for  rejecting  the  motion.  All  questions  of 
form  are  waived. 

We  have  no  hesitation  in  refusing  the  mandamus. 

The  Statute  is  in  these  words : 
"  An  Act  to  provide  for  the  trial  of  recused  cases  out  of  the  city  of  New  Or- 
leans: 

Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  State  of  Louisiana  in  General  Assembly  convened :  That  whenever  the  Judge 
of  an  inferior  Court  in  this  State,  the  parish  of  Orleans  excepted,  is  interested 
or  has  acted  as  attorney  or  counsel  in  any  case  instituted,  or  which  may  be  in- 
stituted in  such  Court,  or  who  is  related  to  either  of  the  parties  by  consanguinity 
in  the  ascending  or  descending  line,  or  collaterally  to  the  fourth  degree,  inclu- 
sive, or  is  disqualified  in  any  other  way  by  law,  and  is  recused  by  either  of 
the  parties,  or  recuses  himself,  that  such  case  or  cases  shall  be  heard,  tried  and 
determined,  as  well  upon  final  hearing  as  upon  application  for  interlocutory  or- 
ders, in  the  following  manner,  to  wit:  The  parties  by  their  counsel  select  some 
member  of  the  bar  in  attendance  on  the  Court,  and  in  the  event  they  do  not  make 
such  selection,  then  it  shall  be  the  duty  of  the  Court  to  select  at  least  three 
members  of  the  bar  in  attendance  as  aforesaid,  not  of  counsel,  in  interest,  or 
related  to  the  parties  in  the  manner  above  set  forth,  and  from  that  number  one 
shall  be  chosen  by  lot ;  when  such  selection  in  either  of  the  two  ways  aforesaid 
shall  be  made,  it  shall  be  the  duty  of  the  Judge  to  retire  for  the  time  from  the 
bench,  and  the  said  member  of  the  bar  so'  selected  shall  take  his  place,  and 
bear,  try  and  determine  the  case  or  cases  for  which  he  shall  have  been  so  se- 
lected. 
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Sec.  2.  Be  it  further  enacted,  Ac.,  In  all  cases,  and  every  case,  tried,  heard  i*»  ^^^  ^  ^^• 
and  determined  according  to  the  provisions  of  the  foregoing  section,  it  shall  be  J™"  «>'  Sixth 
the  duty  of  the  Judge  to  enter  the  proceedings  in  the  Court  by  virtue  of  this 
Act,  as  if  the  same  had  been  had  before  him,  and  it  shall  be  his  duty  to  sign 
aD,  every  and  any  judgment,  or  judgments,  decree  or  decrees,  to  be  rendered  in 
the  case  or  cases,  as  the  same  would  have  been  signed  had  the  judgment  or 
decree  been  rendered  by  him  when  presiding  in  Court,  and  in  every  other  res- 
pect, the  records,  minutes  and  proceedings  shall  be  and  appear  as  if  the  selec- 
tkm  provided  for  by  this  act  had  not  been  made,  and  appeals  from  any  judg- 
ment or  decree  thus  rendered  shall  be  granted  and  allowed  by  the  Judge  as  by 
law  now  provided  in  other  cases. 

Sec.  3.  Be  it  further  enacted,  &c..  The  member  of  the  bar  thus  selected, 
acceding  to  the  provision  of  this  Act,  shall,  during  the  time  occupied  in  the 
trial  of  causes  by  virtue  of  this  act  have  the  same  power  to  preserve  order  in 
Court,  and  punish  for  contempt,  as  is  vested  by  Uw  in  the  Judges  of  the  sev- 
eral Courts. 

Sec.  4.  Be  it  further  enacted,  &c..  That  the  attorney  thus  appointed  to  sit 
on  the  trial  of  the  cause,  shall  take  the  oath  prescribed  by  the  Constitution 
before  taking  the  bench. 

Sec.  5.  Be  it  further  enacted,  &c..  That  all  Acts  or  part  of  Acts,  not  in  ac- 
cordance with  the  above  and  foregoing  provisions,  be  and  the  same  are  hereby 
repealed. 

Sec.  6.  Be  it  further  enacted,  &c..  That  this  Act  shall  take  effect  from  and 
after  the  third  Monday  of  June,  eighteen  hundred  and  fifty -three." 

The  Article  61  of  the  Constitution  decrees  that  the  judiciary  power  shall  be 
vested  in  a  Supreme  Court,  in  such  inferior  Courts  as  the  Legislature  may  from 
time  to  time  order  and  establish,  and  in  Justices  of  the  Peace. 

The  Art  81  declares  that  the  Judges  of  the  several  inferior  Courts  shall  be 
elected  by  the  duly  qualified  voters  of  their  respective  districts  or  parishes. 

Power,  therefore,  is  granted  to  the  Legislature  to  establish  inferior  Courts ; 
hot  the  power  to  choose  the  Judges  thereof,  when  established,  is  vested  else- 
where— namely,  in  the  qualified  voters  of  the  particular  district  or  parish. 

The  Constitution,  having  thus  provided,  in  terms  not  of  permission,  but  of 
command,  how  Judges  of  inferior  Courts  shall  be  chosen,  it  follows  that  the 
Legislature  had  no  constitutional  power  to  prescribe  any  other  mode. 

Is  this  Act,  then,  an  attempt  to  prescribe  another  mode  of  choosing  an  inferior 
Judge?    For  if  it  be,  it  is  repugnant  to  the  Constitution,  and  therefore  void. 

There  can  he  but  one  answer  to  the  question.  The  person  to  be  chosen  in 
the  manner  prescribed  in  the  Statute  would  certainly  be,  if  his  appointment 
were  ralid^  a  Judge  pro  hoc  vice.    He  is  to  hear,  try,  and  determine  the  cause. 

It  is  in  vain  to  say  that  the  judgment  he  is  to  render  is  to  be  signed  by  the 
District  Judge,  and  therefore  is  the  judgment  of  the  latter.  The  District  Judget 
tmder  the  Statute,  is  a  mere  instrument  for  the  performance  of  a  mechanical 
duty.  The  mental  duty  is  performed  by  the  temporary  functionary,  and  the 
judgment  is  essentially  his  judgment 

But  if  we  could  be  permitted,  disregarding  substance  and  looking  to  forms, 
tD  treat  the  judgment  as  the  judgment  of  the  District  Judge,  and  not  of  the 
person  so  chosen  for  the  occasion,  an  insuperable  constitutional  consideration 
woohl  forbid  us  to  compel  the  District  Judge  to  act  as  required.    For  in  that 
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Thi  StatbotLa.  view  of  tho  matter  the  Statute  imposes  on  the  District  Jadge  a  duty  which 
JvDOB  or  StxTB  cannot  be  reconciled  with  another  and  paramount  dutj  imposed  upon  him  by 
the  Constitution. 

By  Art.  72,  '*  The  Judges  of  all  the  Courts  within  the  State  shall,  as  often  as 
it  may  be  possible  so  to  do,  in  every  definiti?e  judgment,  refer  to  the  particular 
law  in  virtue  of  which  such  judgment  may  be  rendered,  and  in  all  cases  adduce 
the  reasons  on  which  their  judgment  is  founded.''  The  Statute  not  only  re- 
quires the  District  Judge  to  sign  a  judgment  which  he  never  rendered,  but  vir- 
tually to  adopt  reasons  which  he  never  gave,  or  else  (which  is  the  only  alterna- 
tive) give  a  judgment  without  any  reasons,  predicated  upon  the  law  or  facts  of 
the  case.  Either  would  be  a  violation  of  his  constitutional  duty,  and  It  is  obyi- 
ous,  therefore,  he  has  a  right  to  refuse. 

It  is  therefore  decreed  that  the  application  for  mandamus  be  dismissed  at  th^ 
costs  of  the  applicant. 


The  State  of  Louisiana  v.  The  Judge  of  The  Twelfth  Judicial 

District. 

ON  an  application  for  a  mandamus  to  the  Judge  of  the  Twelfth  Judicial  Dis- 
trict Court,  Parish  of  Ouachita. 
W,  J.  G,  Baker ^  for  the  applicant. 

SuDSLL.  C.  J.  For  the  reasons  assigned  in  the  case  of  The  State  v.  the 
Judge  of  the  Sixth  Judicial  District  Court^  this  day  decided,  it  is  ordered  that 
the  mandamus  prayed  for  be  refused,  and  the  applicant  pay  costs. 


Wm.  Albert  v.  James  Brewer. 

61**  8S6  '^^  Statute  of  1848  Imposing  a  tax  on  the  keepers  of  Colfce  hooMS  is  not  Uegal,  nor  was  It  repealed 

' '  by  the  78th  section  of  the  Statute  of  March,  1850,  enUUed  "  an  act  to  provide  fbr  the  assewment  and 

colleoUon  of  taxes  in  this  State." 
The  Constitution  gives  to  the  Supreme  Court  Jurisdiction  in  aU  oases  In  which  the  cootUtotloDaUtr  or 
legality  of  any  tax  shall  be  in  contestation— hut  the  Court  has  no  Jurisdiction  as  to  the  mode  (tfpro- 
eedure^  prorlded  by  law  for  tho  oollecUon  of  texes,  except  where  the  amount  exceeds  three  hundred 
dollars. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jeflferson,  Clarle^  J. 
£a8eliu8  and  MpOay,  for  plaintiff  and  appellant.    Purvis  A  Jhigue,  for 
defendant 
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Slidell,  C.  J.     The  plaintiff  obtained  an  injunction  against  the  Sheriff,  who 
was  proceeding  to  collect  a  tax  from  the  defendant  as  keeper  of  a  coffee  house.       B«wo. 
There  was  judgment  dissolving  the  injunction,  and  the  plaintiff  has  appealed. 

The  jurisdiction  of  this  Court,  in  this  cause,  is  controlled  by  the  62d  Article 
of  the  Constitution,  which  is  in  these  words : 

**The  Supreme  Court,  except  in  the  cases  hereinafter  provided,  shall  have 
i4>pellate  jurisdiction  only ;  which  jurisdiction  shall  extend  to  all  cases  when 
the  matter  ia  dispute  shall  exceed  three  hundred  dollars ;  to  all  cases  in  which 
the  constitutionality  or  legality  of  any  tax,  toll,  or  impost  whatsoever,  or  of 
any  fine,  forfeiture  or  penalty,  imposed  by  a  municipal  corporation,  shall  be  in 
contestation." 

As  the  amount  in  dispute  does  not  exceed  $300,  the  action  of  this  Court  is 
restricted  to  the  question  of  the  constitutionality  and  legality  of  the  tax. 

It  is  not  contended,  that  the  imposition  of  such  a  tax  is  unconstitutional 
Its  legality,  however,  is  disputed. 

We  consider  it  l^al,  being  expressly  established  by  a  statute,  and  there 
being  no  suggestion  of  any  defect  or  infirmity  in  this  statutory  enactment, 
which  would  make  it  void.  See  Statute  of  1848,  sec.  8,  paragraph  8,  p.  36, 
Eitni  Session. 

But  it  is  said,  this  statute  was  repealed  by  the  78th  section  of  a  statute  of 
March  21st,  1850,  p.  147,  entitled  An  Act  to  provide  for  the  assessment  and  col- 
lection of  taxes  in  this  State,  which  declares  that  "  all  laws  and  part  of  laws 
open  the  subjects  treated  of  in  this  Act,  are  hereby  repealed."  The  object  of 
tfab  Act  was  to  provide  for  the  assessment  and  collection  of  taxes.  The  repeal- 
ing clause  must  be  interpreted  with  reference  to  that  object,  and  cannot 
reasonably  be  extended  to  a  statutory  enactment  imposing  a  tax  like  the  enact- 
ment in  question.  This  enactment  imposes  an  annual  tax  of  $67,  on  every 
keeper  of  a  coffee  house.  The  Statute  of  1860  provides  for  the  mode  of  its 
collection,  and  imposes  a  penalty  for  the  neglect  to  take  out  a  license.  The 
iid  section  expressly  recognizes  the  existence  of  legislative  enactments  impos- 
ing taxes  on  trades  and  professions,  and  is  inconsistent  with  the  idea  of  their 
repeal,  so  far  as  such  imposition  is  concerned. 

The  other  matters  discussed  in  argument,  and  suggested  in  the  petition  for 
injunction,  concern,  not  the  constitutionality  or  legality  of  the  tax,  but  the 
constitutionality  of  the  mode  of  procedure  provided  by  law  for  its  collection. 
Of  this  latter  question  we  have  no  jurisdiction  in  this  case. 

It  is  therefore  decreed,  that  the  appellant  take  nothing  by  this  appeal ;  and 
that  he  pay  the  costs  thereof. 


Leon  Lion  v.  Wolf  &  Brother. 

Appesl  dismissed  because  the  transcript  was  not  filed  within  thetbne  prescribed  by  law. 

APPEAL  from  the  District  Court  of  the  parish  of  Terrebonne,  Cole,  J. — 
IlUley  &  Goode^  for  plaintiff  and  appellant.     Connolly  &  Jiightor,  for  dc- 
feDdants. 
9 
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^  Campbell,  J.     The  defendants  and  appellees  move  for  the  dismissal  of  the 

Wolf  k  bbotbkk.  appeal  on  the  ground  that  the  transcript  was  not  filed  within  the  delay  pre- 
scribed hj  law.  The  appeal  was  made  returnable  on  the  4th  Monday  of  Janu- 
ary, 1854.  The  transcript  was  not  filed  until  Friday,  the  27th,  more  than  three 
judicial  days  having  elapsed,  and  no  application  having  been  made  for  further 
time,  the  appeal  must  be  dismissed  at  appellant's  cost,  which  is  decreed.  O. 
F.  590,  883,  585 ;  For^  v.  Horton,  7  L.  176 ;  New  OrUam  db  Carrollton  Kail- 
road  Co,  v.  Hood^  8  Ann.  226;  McDowell  db  FecJe^  6  Ann.  42;  Bonndbely. 
Walter,  Ann.  744. 


John  Litherbury  v.  Moses  Greenwood  &  Co.  and  Lewis  Snapp. 

The  rale  excluding  a  party  to  the  record  as  a  witneis  cannot  be  extended  to  a  case  where  defendants 
might  have  been  sued  separately. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J.  J.  L, 
Matthewson,  for  plaintiff  and  appellant  Semmee  &  Edwards,  for  defen- 
dants. 

Ogden,  J.  The  defendants,  Greenwood  A  Co.,  promised  to  accept  the  drafts 
of  their  co-defendant,  Lewis  Snapp,  at  six  and  nine  months,  for  $1166  67  each. 
On  the  faith  of  that  promise,  the  plaintiff  took  the  draft  sued  on,  which  was 
afterwards  protested  for  non-acceptance,  and  the  present  suit  is  brought  both 
against  Greenwood  A  Co.  and  Levels  Snapp,  as  member  of  the  firm  of  Snapp  <& 
Manger,  by  whom  the  bill  was  drawn;  and  judgment  is  asked  against  them 
in  iolido. 

Judgment  was  rendered  against  Snapp,  on  his  confession. 

The  conclusion  to  which  we  have  come,  on  one  of  the  grounds  of  defence 
relied  on  by  Greenwood  <&  Co.,  renders  it  unnecessary  to  notice  the  other  ques- 
tions which  have  been  discussed,  as  to  their  liability.  It  appears  that,  after  the 
maturity  of  the  draft  sued  on,  the  plaintiff  addressed  a  letter  to  Snapp,  inform- 
ing him  that  he  had  drawn  on  him  for  the  amount  of  the  protested  draft  on 
Greenwood  &  Co.,  at  three  months  from  date.  He  begs  him  to  accept  the  bill 
and  not  let  it  be  protested,  cither  for  non-acceptance  or  non-payment  At  the 
foot  of  the  letter  is  a  calculation  of  the  interest  which  had  accrued  on  the  for- 
mer bill,  which,  together  with  the  costs  of  protest,  is  added  to  the  new  bill. 
This  new  bill  drawn  at  90  days,  from  the  30th  October,  1851,  was  accepted  by 
Lewis  Snapp,  but  not  paid  at  maturity.  Snapp  was  produced  as  a  witness  by 
Greenwood  &  Co.,  and  the  plaintiff  objected  to  his  testimony  on  two  grounds: 
1st.  That  he  was  a  party  to  the  suit  2d.  That  be  had  an  interest  in  the  result 
His  testimony  was  admitted,  and  the  plaintiff,  by  a  bill  of  exceptions,  has  pre- 
sented the  question  of  its  admissibility  for  our  decision.  The  rule  excluding  a 
party  to  the  record  as  a  witness,  cannot  be  extended  to  a  case  where  the  de- 
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fendants  might  have  been  sued  separately.  As  it  was  not  neceisary  to  join  i™b«w»t 
them  in  the  same  action,  there  could  be  no  reason  on  that  account  to  deprive  Oumrooo. 
either  partj  of  the  other's  testimony.  The  mere  fact  of  the  witness  being  a 
party  to  the  record,  does  not  disqualify  him  as  a  witness.  See  Ist  Ann.  R.,  p. 
828;  2d  Ann.  p.  890;  5th  N.  S.  455.  The  only  interest  which  the  witness 
bad,  and  by  which  his  testimony  could  have  been  excluded,  was  that  resulting 
firom  his  liability  for  costs,  for  which  he  would  have  been  responsible  to  Green- 
wood A  Co.  if  they  had  been  cast  in  the  suit.  That  interest  was  released,  and 
we  think  his  testimony  was  properly  received.  This  witness  testifies  that  the 
understanding  be  had  with  the  pUintifif  was,  that  the  draft  on  Greenwood  S 
Co.  was  to  be  given  up  when  he  accepted  the  new  bill ;  and  this  fact  is  ren- 
dered probable  by  all  the  surrounding  circumstances.  The  new  bill  was  pay- 
able to  the  order  of  James  Hall,  Cashier,  and  thus  a  new  creditor  was  substi- 
tuted to  the  old  one,  and  the  bill  on  Greenwood  4&  Co,  must  have  been 
eonaidered  as  extinguished  by  novation. 
The  judgment  of  the  Court  below  is,  therefore,  afiEirmed,  with  costs. 


P.  F.  MicBKL  V,  Police  Jury  of  Terrebonne. 

A  strict  cr-mplUnce  with  the  law  and  police  regulations  must  be  ihown,  to  legalise  a  tale  of  land 
Bade  to  pay  for  wortc  done  on  roads;  and  such  proceedings  must  be  closely  scrutinised. 

Flainttf  bvilt  a  road  on  the  land  of  a  non-resident,  under  a  contract  with  defendant.  PUlnUfT  showed 
ikat  in  conaeqoenee  of  the  neglect  of  the  parochial  authorities  to  notify  the  non-resident,  a  proceed- 
ioff  against  him  would  have  been  ineffectual.  ^2(f  .*— That  as  the  proceedings  against  the  land 
vookl  be  nugatory,  he  might  proceed  at  once  against  the  Police  Jury. 

APPEAL  from  the  District  Court  of  Terrebonne,  Cole^  J. 
J.  C.  A  A.  Beatty,  for  plaintiff,  cited  NeuiC(ymb  v.  Police  Jury,  4  R.  233  ; 
Michel  ▼.  Police  Jury,  3  Ann.  123. 

W,  Jf.  Mercer  <t  Winchester  Bally  for  defendant  and  appellant. 

Camfbell,  J.  This  suit  was  instituted  against  the  Police  Jury  of  Terrebonne 
for  the  sum  of  $2,156,  and  interest  from  September  Tth,  1852,  for  which  sum, 
as  is  aDeged,  he  agreed  to  make  a  road  on  a  tract  of  land  described  as  the  land 
of  Jooeph  Elixir,  a  non-resident ;  that  the  job  was  adjudicated  to  him  by  the 
Boad  Inspector,  at  public  outcry,  as  the  lowest  bidder ;  that  in  pursuance  of 
said  adjudication,  he  proceeded  to  make  said  road,  which  was  accepted  by  the 
proper  authorities. 

The  petition  avers  that  the  land  belongs  to  Sober t  J.  Walker,  a  non-resident, 
and  claims  payment  from  the  parish  directly,  on  the  ground  that  the  petitioner, 
by  the  failure  of  the  road  inspector  properly  to  advertise  and  notify  the  absent 
owner,  is  deprived  of  his  right  to  proceed  summarily  against  the  absentee. 

It  appeare  from  the  record,  that  in  the  advertisement  and  adjudication,  the 
:  to  be  performed  is  described  as  being  on  the  land  of  Joseph  Elizir,  and 
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MrrciiKLL       that  the  notification,  as  published,  was  addressed  to  Joseph  Elvdr.    It  further 

PouoK  Junr.     appears,  from  evidence  adduced  by  plaintiff,  that  the  land  originally  belonged 

to  Joseph  Felix,  and  not  to  Joseph  Elizir,  and  that  the  title  to  it,  at  the  time  of 

the  adjudication,  vested,  by  several  mesne  conveyances,  in  Rohert  J,  Walker,  a 

non-resident. 

It  is  urged  by  plaintiffs  that  the  notice  given  is  not  such  as  is  required  by 
law ;  that  the  absent  owner,  Robert  J.  Walker,  not  having  been  notified  by  the 
inspector,  in  conformity  with  law,  deprives  him  of  his  right  to  proceed  summa- 
rily against  the  land. 

It  is  contended  on  behalf  of  the  defendant,  that  the  insertion  of  the  name  of 
the  owner  in  the  advertisement  was  unnecessary — that  it  would  be  mere  sur- 
plusage; that,  in  the  advertisement 'made,  the  land  was  so  described  by 
boundaries,  as  to  admit  of  no  difficulty  in  identifying  it 

Whether  it  is  necessary  to  insert  in  the  advertisement  the  name  of  the  owner 
of  the  land,  need  not  now  be  decided.  We  are  of  opinion,  however,  that,  if  the 
wrong  name  be  given  the  error  is  fatal.  A  strict  compliance  with  the  law  and 
police  regulations  must  be  shown,  to  legalize  a  sale  of  land  made  to  pay  for 
work  done  on  roads,  and  such  proceedings  must  be  closely  scrutinized.  Hi- 
Hart  V.  Morgan^  5  L.  45 ;  Winchester  v.  Cane,  1  R.  421 ;  Jeannin  v.  Millau- 
don,  5  R  76. 

The  diligence  displayed  by  plaintiff  in  tracing  the  title  to  the  land,  would 
have  enabled  the  defendant  to  ascertain  its  ownership.  They  have  shown 
affirmatively  that  a  proceeding  against  the  owner  of  the  land  would  have  been 
ineffectual,  inasmuch  as  he  had  never  been  notified,  which,  in  our  opinion,  dis- 
penses him  from  proceeding  against  the  land,  before  suing  the  Police  Jury.  Lex 
nemem  cogit  impcssihilia  red  vara.  Newcomh  v.  Police  Jury,  4  R.  238  ;  Mi- 
chel V.  Police  Jury,  3  A.  123. 

Judgment  affrmed. 


Cassimer  Tremolet  t;.  The  Parish  of  Terrebonne. 

CAMPBELL,  J.    The  principles  involved  in  this  case,   cannot  be  distin- 
guished from  those  just  decided  in  the  case  of  Michel  v.  The  Police  Jury  of 
Terrebonne. 

For  the  reasons  there  assigned,  the  judgment  rendered  by  the  District  Court 
in  this  case  is  affirmed  with  costs. 
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The  State  r.  Thomas  May.  g  jjg 

!Co  appeal  can  be  taken  to  the  Sapreme  Goart  in  a  criminal  caM,  until  Uie  punishment  thail  have    !  ^^  ^ 
atlached,  or  riiall  liaTe  been  incurred,  by  sentence  of  a  court.  '  114    415, 

A  PPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  /.  (7.  Clarke, 
-A.  J.  7.  E,  Morse,  Attorney  General,  for  the  State.  Marks  <k  Cotton,  for 
the  accused. 

BrcHAXAK,  J.  The  defendant,  having  been  convicted  by  a  jury  in  the  parish 
of  Jefferson  of  the  offence  of  receiving  stolen  goods,  moved  the  court  in  arrest 
of  Judgment.  His  motion  was  overruled,  after  argument  Thereupon,  and 
before  judgment  and  sentence  pronounced  upon  the  verdict,  the  defendant 
appealed. 

The  Attorney  General  now  moves  to  dismiss  the  appeal,  on  the  ground  that 
no  sentence  having  been  pronounced  upon  the  verdict,  there  is  no  judgment 
from  which  the  defendant  can  appeal  under  the  Constitution. 

The  appellate  jurisdiction  of  this  court  exists  in  criminal  cases,  by  article  62 
of  the  Constitution,  "  whenever  the  offence  charged  is  punishable  with  death, 
or  imprisonment  at  hard  labor."  This  provision  we  understand  to  mean,  that 
the  punishment  shall  have  attached,  or  be^iu  incurred,  by  sentence  of  a  court, 
in  the  particular  case,  where  the  appeal  is  asked ;  otherwise  there  is  no  foun- 
dation for  the  appeal.    See  Homshy^^  case,  8  Rob.  p.  590. 

Appeal  dismissed,  with  costs. 


Slark  ct  als.  V.  Broom  &  Caughlin. 

Article  2836  of  the  Code,  which  declares  that  counter  letters  can  have  no  effect  against  creditors  or 
Uona  fide  parehMatT^  ii  not  to  be  restricted  to  cases  where  there  is  an  authentic  act  from  which 
the  coonter  letter  is  to  derogato.  Therefore,  where  a  counter  letter  shows  that  only  a  part  of  the 
pctfchaae  money  of  a  ship  had  been  paid,  while  the  bill  of  sale  registered  at  the  custom  house  re- 
cited the  entire  payment^-^tiM  ;  That  the  counter  letter  could  not  prerail  against  a  Judgment 
creditor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Beynolds,  J. 
H.  GaUher,  for  plaintiffs.    D,  K  A  W,  D.  Hennen,  for  opponents  and 
appeDants. 

Slidkll,  C.  J.  Plaintiffs  being  judgment  creditors  of  defendants,  seized 
and  sicAd,  under  fieri  facias,  the  ship  Diogenes.  The  heirs  of  Samuel  Broom, 
former  part  owners  of  the  vessel,  filed  a  third  opposition  and  claimed  a  ven- 
dor's privilege  on  the  proceeds  in  the  hands  of  the  Sheriff.  There  was  judg- 
ment against  them,  and  they  have  appealed. 

It  appears  that  the  Diogenes  being  the  joint  property  of  one  Draper  and  the 
heirs  of  Broom,  was  sold  to  effect  a  partition,  and  purchased  by  Cavghlin  in 
his  own  name.  The  bill  of  sale,  which  was  registered  at  the  New  Orleans 
customhoose,  recites  that  all  the  purchase  money  had  been  paid,  but  a  writing 
signed  on  the  following  day  by  Caughlin,  acknowledges  that  only  one-third  of 
the  price  bad  been  paid. 

10 
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Slibk  wal.  By  Article  2236  of  the  Code,  "counter  letters  can  have  no  effect  against 
Broom  k  Cadoh-  creditors  or  bona  fide  purchasers ;  they  are  valid  as  to  all  others."  This  arti- 
cle appears  to  us  conclusive  against  the  appellants. 

It  is  said  this  article  applies  only  to  cases  where  there  is  an  authentic  act, 
from  which  the  counter  letter  is  to  derogate.  But  it  contains  no  express  terms 
of  restriction,  and  when  the  policy  of  the  law  is  considered,  we  see  no  reason 
to  exclude  the  present  case  from  its  operation.  For  here  is  a  document  which 
is  not,  it  is  true,  an  authentic  act  in  the  sense  of  the  Code;  hut  it  is  a  docu- 
ment which  has  been,  pursuant  to  law,  registered  in  the  public  books  of  the 
customhouse,  and  so  informed  such  of  the  public  as  thought  proper  to  resort 
there  for  information  that  Gaughlin  had  paid  the  whole  price  of  the  vessel.  A 
document  thus  registered,  has  quite  as  much  publicity  as  an  act  spread  on  a 
notary's  books. 

Whether  the  rule  of  Article  2386,  applies  to  ordinary  private  writings,  it  is 
unnecessary  now  to  decide. 

Judgment  affirmed,  with  costs. 

D,  N,  A   W.  B.  JTenneriy  for  a  re-hearing  : 

The  third  opponents  respectfully  ask  for  a  re-hcaring  in  this  case,  upon  the 
following  grounds : 

1st  The  court  have  virtually  decided  that  the  customhouse  is  an  office  of 
registration,  the  records  of  which  have  the  same  binding  eflfect  upon  the  pub- 
lic and  the  parties,  as  the  records  in  our  State  offices  for  the  registration  of  the 
sales  of  immovables.  Where  is  the  law  for  this  ?  None  is  given  in  the  opinion 
of  the  court;  none  was  cited  by  the  plaintiffs'  counsel.  The  notice  given  by  a 
registration  in  the  State  conveyance  office,  is  an  artificial  and  constructive 
notice — a  fiction  of  the  law  created  by  express  statute  from  motive*  of  public 
policy.  But  there  is  no  law  creating  any  such  fiction  in  the  case  of  ships  and 
other  movables ;  and  this  was  abundantly  shown  by  the  authorities  cited  by 
opponents,  and  which  the  court  have  passed  over  sub  silentio, 

2d.  The  court  has  not  noticed  the  point  that  plaintiffs  had  constructive 
notice  even  according  to  the  strict  doctrine  of  registration,  and  that  such  con- 
structive notice  is  equivalent  to  one  made  in  due  form  of  law. 

8d.  The  court  have  said  that  the  sale  of  the  ship  as  recorded  in  the  custom 
house,  is  not  an  authentic  act ;  and  yet  it  relies  upon  the  article  of  the  Code 
which  the  authority  of  Toullier  and  Merlin,  quoted,  shows  is  applicable  only  to 
authentic  acts. 

Re-hearing  refused. 


H.  Keank  V,  W.  P.  FisHKR  &  Co. 

A  sale  Is  not  divested  of  its  character  as  a  cash  sale  by  a  delivery  before  payment. 

Where  a  vendor  who  sells  goods  for  cash  consents  that  the  purchaser  may  ship  them  before  payment, 
he  can  not  hold  the  purchaser  liable  for  disposing  of  the  goods  before  payment,  under  the  10th 
section  of  the  act  of  1840,  entitled :  An  act  to  abolish  Imprisonment  for  debt. 

Where  the  usage  proved  is  not  in  conflict  with  the  law,  the  court  may  call  the  attention  of  the  Jury 
to  it. 

A  dormant  partner  need  not  be  Joined  in  an  action  by  the  ostensible  partnership. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buehanan^  J.    Rac^ 
4b  Foster,  for  plaintiff" ; 
Counsels  for  defendants  have  most  ingeniously  endeavored  to  divert  the 
mind  of  the  court  from  this  issue,  by  quoting  the  following  authorities,  viz  : 
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6  Cowcn,  113,  Chapman  v.  Lathrop,  6  Wend.,  8,  Lupin  v.  Marie,  and  22  Wend.,  H.  k«axi 
6<»4,  ^tiMe2^  V.  Minor.  Do  these  authorities  fairly  meet  the  issue  tendered?  tvmkOo. 
Thej  go  to  the  point,  that  if  there  is  a  condition  precedent  to  a  sale,  the  deliv- 
erf  of  the  goods  does  not  pass  the  property,  and  if  the  condition  pre- 
cedent should  be  waived  by  the  vendor,  then  the  ownership  in  the  pro- 
perty would  pass  by  delivery,  and  an  action  of  trover  would  not  lie.  But 
was  there  any  condition  precedent  in  the  sale  in  the  case  at  bar,  or  any  waiver 
of  any  such  condition  ?  Certainly  not.  We  sold  in  accordance  with  the  general 
and  well  known  custom  of  trade  in  this  city,  for  cash,  and  fully  delivered  the 
goods  into  the  custody  of  the  defendants,  not  upon  condition  that  they  should 
first  pay  us  the  money,  but  upon  condition  that  they  would  pay  it  when  de- 
manded, whether  that  be  the  next  minute,  hour,  day  or  week.  According  to 
the  custom  of  our  merchants,  all  sales  of  merchandise  are  considered  to  be  for 
cash,  unless  there  has  been  a  positive  agreement  to  the  contrary.  Was  there 
any  such  agreement  in  this  case  ? 

^*  Known  customs  enter  into  and  form  a  part  of  the  contract  without  any 
mention  being  made  thereof."  5  Pick.,  Loring  v.  Gumey.  "  Customs  are 
sometimes  allowed  to  prevail,  contrary  to  the  rules  of  common  law,  etc."  9 
Wend.,  849  Wileoz  v.  Wood,  A  question  of  fact,  and  of  custom,  is  one  pro- 
perly for  the  juiy ;  also  the  question  as  to  what  constitutes  a  credit  sale.  1 
Story  R.,  43  ;  Fore»Utr  v.  Boardman.  The  antiquity  of  the  usage  is  of  no  im- 
pOTtance,  12  Pick.,  428.  Thompson  v.  Hamilton,  See  also,  2  Pet  148 ;  6  Pet. 
715  ;  *nd  6  Dauce,  382,  Wallact  v.  Bradshaw. 

The  difference  between  the  common  law  and  our  special  statutes  is  very 
obvious.  The  doctrine  contended  for  by  Mr.  Hunt,  with  so  much  zeal,  cannot 
be  maintained  in  the  interpretation  of  the  10th  section  of  the  Act  of  1840,  for 
this.  It  conflicts  with  the  letter  of  the  law,  and  besides,  would  render  the 
statute  useless  and  inoperative.  There  never  could  a  case  arise  under  the  act, 
if  that  be  the  correct  construction.  If  in  order  to  constitute  a  cash  sale,  the 
payment  of  the  price  and  the  delivery  of  the  goods  must  be  simultaneous,  what 
is  the  meaning  of  the  following  extract  from  the  10th  section  of  said  law  of 
1840  ?  '*  Or  shall  purchase  property  for  cash,  the  delivery  whereof  shall  be 
made  to  him,  and  then  shall  sell  or  dispose  of  the  same  without  paying  his 
vendor,  or  shall  remove  the  same  beyond  the  reach  of  such  vendor,  or  shall 
conceal  or  cover  the  same  in  any  manner  so  that  his  vendor  cannot  render  the 
same  liable,  etc."  "  Any  of  such  facts  shall  be  held  presumptive  evidence  of 
fravd^  liable,  however,  like  all  other  presumptions,  to  be  disproved." 

How  can  a  purchaser  of  goods  have  time  and  opportunity  to  sell,  dispose  of, 
remove  beyond  the  reach  of  his  vendor,  or  conceal,  or  cover,  in  any  manner 
whatsoever,  merchandize  purchased  for  cash,  when  the  payment  for  them  was 
simultaneous  with  their  delivery  ?  Do  your  Honors  not  perceive  that  such  an 
interpretation  violates  the  plainest  rules  of  construction  and  interpretation,  as 
laid  down  in  our  CivU  Code,  13  to  20. 

Bandell  Hunt  A  J,  Ad,  Eozier^  for  defendants  : 

Supreme  Court  of  New  Jersey,  June  term,  1 853,  Steioart  &  Mettler  v. 
Scudder. 

1-  A  commission  merchant  in  New  York  receiving  a  parcel  of  corn,  with 
orders  to  sell  for  cash,  sold  it  to  a  person,  at  the  time  of  sale,  in  good  credit 
The  sale  was  made  on  Monday,  and  the  price  was  called  for  on  the  succeeding  ■ 
Friday,  but  not  paid.  On  the  next  Monday,  it  became  known  that  the  pur- 
chaser had  failed.  The  loss  was  held  to  fall  on  the  commission  merchant,  not-' 
withstanding  an  attempt  was  made  to  set  up  a  usage  in  New  York,  that  where 
a  sale  is  made  for  cash,  the  purchaser  has  three  or  four  days  to  pay  the  money. 

2.  A  usage  to  control  or  interpret  contracts,  must  be  known,  certain,  uni- 
form, reasonable,  and  not  contrary  to  law. 

3.  Semhle. — ^That  such  usage  as  was  set  up  in  this  case,  was  unreasonable 
and  illegal 

Another  case  in  our  favor  is  to  be  found  in  8  Vermont,  p.  252,  BUm  v.  At- 
n^U,  Leggett  and  Lapham,  The  usage  set  up  and  sworn  to  by  the  witnesses 
was,  **  that  the  purchaser  for  cash  takes  the  article  into  his  possession  and  to 
his  own  store,  for  the  purpose  of  examination,  and  to  collect  the  cash,  which 
be  k  to  pay  within  a  few  days.     The  usual  time  of  collecting  cash  payments  in 
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H.  Kkaxb  New  York,  with  commission  merchants,  varies  from  twenty-four  days  to  a  week 
^isbk&'a  Co.  succeeding  the  sale.  It  is  our  belief  that  it  would  be  difficult,  if  not  impossible, 
to  conduct  cash  sales  on  any  other  principle.  In  New  York  there  must  be  some 
confidence  between  man  and  man  in  dealing;  and  to  require  cash  at  the  very 
moment  of  delivery,  would  impede  and  interrupt  much  the  merchant's  busi- 
ness." To  this  the  court  says,  "  In  all  sales  for  cash,  the  money  must  be  paid- 
when  the  property  is  delivered." 

It  is  wholly  inconsistent  to  claim  that  a  sale  for  cash,  means  a  sale  on  a 
credit  of  a  week  or  ten  days. 

We  cannot  believe  there  is  any  such  custom  recognized  as  law,  and  we  find 
a  decision  of  Judge  Gardner,  directly  opposed  to  any  such  custom,  as  binding 
on  the  person  who  entrusts  property  to  a  commission  merchant.  On  the  sub- 
ject of  customs,  they  must  be  certain,  must  bo  proven  and  construed  strictly. — 
1  Bl.  Com.,  76,  76. 

Where  a  sale  of  goods  is  made  to  be  paid  for  in  cash,  or  securities,  and  a 
delivery  is  made  without  payment,  and  without  any  demand  of  the  price,  or 
securities,  the  delivery  is  absolute,  and  vests  title  in  vendee.  Evidence  of  a 
usage  that  in  such  sales,  the  vendor  retained  his  lien,  until  the  conditions  of 
the  sale  were  complied  with,  was  rejected,  because  such  a  usage  would  be  con- 
trary to  law. 

A  custom  of  trade,  to  the  effect,  that  on  a  sale  of  goods  for  ciisb,  they  are 
delivered  to  the  buyer,  without  payment  or  demand  of  payment,  and  after  a 
few  days  a  bill  of  the  goods  is  sent  to  the  buyer,  and  the  price  demanded,  and 
in  the  meantime  the  seller  retains  a  lien  on  the  goods  for  the  price,  and  that 
such  a  delivery  is  conditional,  is  contrary  to  law  and  invalid. — Sfnith  v.  B. 
Li^ffUi  et  al,  B.  Sandf.,  203. 

A  general  usage,  the  eflFcct  of  which  is  to  control  the  rules  of  law,  or  which 
contradict  a  settled  rule  of  commercial  law,  is  inadmissible.  The  clear  and 
explicit  language  of  a  contract  may  not  be  enlarged  or  restricted  by  proof  of  a 
custom  or  usage.  The  indiscriminate  resort  to  testimony  of  usages  and  cus- 
toms of  trade,  to  control  the  construction  and  the  results  of  contracts,  is  liable 
to  dangerous  abuses ;  and  such  testimony  is  to  be  admitted  with  great  caution. 
— Eone  V.  The  Mutual  Safety  Insurance  Co.,  8  Sandf.,  137. 

This  court,  in  Bonham  v.  Ocerton^  Chum  &  Co.^  0  Ann.,  p.  765,  clearly  dis- 
countenance the  usage  set  up,  and  do  not  consider  it  certain,  frequent,  general, 
and  long  established. 

Brand  (30),  Foley  (33),  and  the  other  witnesses  of  plaintiff,  testify,  "  that 
the  custom  in  sales  of  sugar  is  to  send  in  the  bill  the  day  of  sale  or  the  day- 
after,  and  send  for  the  money  two,  three  or  four  days  after,  according  to  cir- 
cumstances (33) — some  extend  the  time  to  ten  days.  Agar^  who  sold  the  sugar, 
says  (page  23),  "  The  bills  for  sugar  are  always  sent  in  on  the  day  of  the  pur- 
chase, but  the  demand  for  payment  is  delayed  for  two,  three  or  five  days." — 
This  is  his  idea  of  the  usage  of  trade.  This  alleged  usage  is  uncertain  and 
vague.  The  clear  and  explicit  language  of  the  contract  cannot  be  enlarged  or 
restricted  by  this  usage  set  up,  and  moreover  it  is  invalid.  Agar  reposed  trust 
and  confidence  in  Fiilier^  and  therefore  the  sale  was  made  on  credit 

Slidell,  C.  J.  The  plaintiff  alleges  that  W.  P,  Fisher  &  Go.^  &  commercial 
firm  doing  business  at  New  Orleans  and  composed  of  W.  P.  Fisher^  a  resident 
of  New  Orleans,  and  King^  a  resident  of  St  Louis,  purchased  of  him  forty -five 
hogshsais  of  sugar  for  cash,  but  have  failed  to  pay  the  price  stipulated,  and 
have  disposed  of  the  same,  so  that  the  plaintiff  cannot  now  make  the  mer- 
chandize liable  for  the  payment  of  his  claim,  and  have  incurred  the  pains  and 
penalties  of  the  Act  of  1840.  The  arrest  and  condemnation  of  Fisher  was 
prayed  for,  and  a  judgment  against  the  firm.  From  a  judgment  in  conformity 
with  the  prayer  of  the  petition,  Fisher  has  appealed. 

The  proceeding  is  based  upon  the  10th  section  of  the  Act  of  1840,  which 
reads  as  follows :  "  That  if  a  debtor,  &c.,  shall  purchase  property  for  cash,  the 
delivery  whereof  shall  be  made  to  him,  and  then  shall  sell  or  dispone  of  the 
same  without  paying  his  vendor,  or  shall  remove  the  same  beyond  the  reach  of 
such  vendor,  or  shall  conceal  or  cover  the  same  in  any  manner,  so  that  the 
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Tcndor  cannot  render  the  same  liable,  any  of  such  facts  shall  be  held  prcsump-       n.KsAn 
tire  evidence  of  fraud,  liable,  however,  like  all  other  presumptions,  to  bo  dis-    Fnan  a  Go. 
proved." 

By  the  13th  section,  when  a  defendant  is  found  guilty  of  defrauding  a  cre- 
ditor, in  the  manner  mentioned  in  the  10th  or  11th  section,  the  court  may  con- 
demn him  to  be  imprisoned  for  a  period  not  exceeding  three  years,  &c. 

The  first  and  most  important  question  to  be  considered  is,  w^hether  this  was 
a  cash  sale,  as  contended  by  the  plaintiff,  or  a  credit  sale,  as  contended  by  tho 
defendants. 

The  only  witness  personally  cognizant  of  the  circumstances  of  the  sale,  was 
a  clerk  of  the  plaintiff^  who  made  it.  lie  says,  the  sugar,  which  consisted  of 
two  lots,  in  all  forty-five  hogsheads,  was  sold  for  cash,  and  FUher  made  no 
objection  to  the  terms  at  the  time.  On  cross-examination,  he  says :  **  FUher 
told  me  the  river  was  frozen  up  at  St  Louis,  and  asked  me  if  Keane  was  quick 
with  his  bills.  I  told  him  I  thought  not  He  asked  me  if  I  could  not  wait  a 
tew  days.  I  told  him  Mr.  Keane  was  not  quick  with  his  bills ;  that  he  let 
them  run  a  few  days.  FUher  went  on  and  looked  at  the  lot,  and  said  he  would 
take  the  sugars.  He  then  gave  me  his  name  and  the  name  of  the  boat  on 
which  he  wished  them  shipped,  that  is,  after  he  had  looked  at  another  lot  and 
had  taken  both  lots.  I  then  went  on  and  had  the  sugar  weighed  immediately. 
I  followed  FUher'i  instructions,  and  shipped  twenty -seven  hogsheads  (being  one 
lot)  on  the  Iowa,  and  I  think  I  gave  FUher  the  dray  receipt  for  the  same.  Tho 
Iowa,  I  think,  was  bound  for  St.  Louis.  When  Mr.  FUher  asked  me  my 
terms,  I  told  him  cash.  Mr.  FUher  then  asked  me  if  I  could  not  give  him  a 
few  days ;  he  told  me  his  reason  for  asking  for  a  few  days,  was  that  the  river 
was  frozen  up.  I  told  him  that  Mr.  Keane  was  not  quick  with  his  bills,  that 
he  generally  allowed  them  to  run  five  or  six  days.  We  then  passed  to  the 
other  lot  of  sugar,  and  Mr.  I^her  said  he  would  take  the  whole  forty -five  hogs- 
heads.^' 

An  attentive  consideration  of  this  testimony  has  brought  us  to  the  same  con- 
dosion  to  which  the  jury  came,  that  is,  that  the  sale  was  a  cash  sale,  and  that 
no  agreement  was  made  by  the  seller,  which  would  have  prevented  him  from 
demanding  payment  at  any  time  after  the  delivery.  The  purchaser  did  not  ask 
a  stxpolation  for  delay ;  his  question  upon  being  told  the  sale  was  cash,  assumed 
that  the  bill  would  be  so  made  out,  and  the  inquiry  was  whether  the  seller  w^as 
in  the  habit  of  collecting  his  bills  quickly.  If  suit  had  been  brought  for  the 
purchase  money  the  day  after  the  sale,  and  the  vendee  had  pleaded  by  way  of 
exception,  that  the  suit  was  premature,  could  the  exception  have  been  sustain- 
ed ?  Clearly  not ;  the  facts  would  not  have  furnished  au  essential  element  of  a 
dilatory  exception,  an  agreement  for  delay. 

That  a  sale  is  not  divested  of  its  character  as  a  cash  sale  by  a  delivery  be- 
fore payment,  is  obvious,  although  it  is  true  the  seller  is  not  bound  to  deliver 
before  payment 

The  evidence  is  quite  full  to  the  effect  that  sugar  is  usually  sold  for  cash,  and 
is  usually  delivered  before  payment,  the  seller  sending  his  bill  afterwards ;  this 
course  however  being  considered  a  mere  act  of  courtesy  and  not  of  right  We 
do  not  see  anything  in  this  usage  inconsistent  with  the  law  of  sale  as  enun- 
ciated in  our  Code  ;  and  the  Statute  of  1^40  recognizes  such  a  course  of  busi- 
ness by  the  clearest  implications.    Indeed,  if  to  constitute  a  casJi  sale  the  pay- 
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ment  of  the  price  and  the  delivery  of  the  goods  must  be  simultaneous,  the  clause 
of  the  statute  for  the  protection  of  vendors,  would  be  idle  and  inoperative. 

The  only  serious  difficulty  we  have  had  in  coming  to  a  conclusion  to  affirm 
the  verdict  in  this  case,  arises  from  the  fact  that  the  vendor  consented  that  & 
part  of  the  goods  should  be  shipped  by  the  purchaser  before  payment  It 
seems  to  us  that  the  plaintiff  cannot  hold  the  purchaser  under  the  statute  for 
thus  disposing  of  those  goods  before  payment,  when  he  has  himself  assented 
to  such  disposition.  But  with  regard  to  the  residue  of  the  sugar,  the  lot  of  IS 
hogsheads,  there  is  nothing  aside,  from  the  above  circumstance,  to  take  the  case 
out  of  the  statute,  and  we  do  not  think  the  rights  of  the  vendor  as  regards 
that  lot,  can  be  affected  by  the  waiver  of  them  with  respect  to  the  other. 

Although  the  District  Judge  refused  to  charge  the  jury  in  the  precise  words 
suggested  by  the  defendants^  counsel,  we  think  his  charge  as  given  was  in  sub- 
stantial accordance  with  law,  was  not  calculated  to  mislead  the  jury,  and  gave 
the  defendants  the  benefit  of  the  agreement  suggested  in  the  defendants*  appli- 
cation, if  the  jury  should  think  such  an  agreement  proved.  In  saying  to  the 
jury  that  the  usage  of  merchants  as  to  sales  of  sugar  on  the  levee,  in  this  city, 
was  to  be  regarded  as  a  guide  for  their  decision,  the  covirt  no  doubt  alluded  to 
the  usage  of  which  we  have  already  spoken.  This  usage  not  being  in  conflict 
with  law,  the  court  did  not  err  in  directing  the  attention  of  the  jury  to  it,  and 
the  language  used  in  doing  so,  was  not  calculated  to  induce  the  jury  to  give 
the  usage  an  undue  consideration  in  estimating  the  act  and  understanding  of 
the  parties. 

Under  the  pleadings  and  proceedings  in  the  cause,  the  finding  of  guilty  of 
fraud  is  clearly  refenible  to  Fisher,  the  only  party  arrested,  and  the  only  party 
whose  punishment  was  prayed  for. 

The  presumption  of  fraud  which  the  statute  n-.ises  from  the  fact  of  buying 
for  cash  and  disposing  of  the  merchandize  without  paying  the  vendor,  has  not 
been  satisfactorily  disproved  by  other  evidence. 

It  appears  that  one  Sierra  had  a  joint  interest  with  Keane  in  certain  sugar 
adventures,  of  which  this  was  one.  This  fact  appeared  at  the  trial  from  the 
testimony  of  a  witness.  But  as  it  also  appeared  that  the  business  was  done 
wholly  in  Keane'B  name.  Sierra's  interest  being  dormant,  we  think  the  court  did 
not  err  in  telling  the  jury  the  plaintiff  might  recover  in  his  own  name.  See 
Nonnftn  v.  Oillett,  2  Taunton,  826  ;  CoUyer,  on  Partnership,  394. 

Judgment  affirmed  with  costs. 

Application  for  re-hearing  refused. 


Augusta  Insurance  Company  v.  Samuel  Packwood. 


irK    Ji  Citation  to  appear,  or  an  actoal  appearance  In  court,  is  indispensable  to  affect  the  rights  of  a  party 

lUD    4W  ^^  Judicial  proceedings,  except  in  the  case  of  creditors,  where  the  law  has  declared  public  adrertise- 

ment  of  notice  to  them  to  oppose  an  account,  equivalent  to  citation. 
Samud  Packwood  and  his  wife  AUoe^  changed  their  residence  (torn  Louisiana  to  New  York  in  1886, 
where  they  continued  to  remain  until  the  death  of  the  wife  in  1840.  WhUe  they  resided  in  New 
York,  the  husband  sold  the  property,  which  is  the  sul^ect  of  this  controversy,  to  Stnoart,  who 
agreed  to  pay  in  annual  instaliueuts,  and  gave  his  six  notes  for  the  purchase  money,  and  stipulated 
for  the  privilege  of  canceling  the  sale  at  any  time  before  the  final  payment  of  the  whole  purchn^e 
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k  ft  proper  ftBowftoce  of  Indemnity  to  the  renJor.    After  the  death  of  the  wife  the  pro-  Adocsta  Ikb.  Co. 
perty  was  reconTeyed  to  the  render,  in  consideration  of  the  return  of  the  six  notes  which  had  been        pj^cKWOOD. 
fireB  for  the  price.    It  was  admitted  that  the  property  when  sold  by  Padnoood^  was  a  part  of  the 
comBimity.    Tbe  heirs  of  Mrs.  Packtoood  claimed  that  the  re-acquisition  of  the  property  enured 
IB  part  to  their  benefit,  while  Padbwood  maintained  that  it  enured  to  him  alone.    JIdd  : 

L  The  notes  harinf  been  receired  by  Packwood  in  New  York,  where  he  and  his  wife  were  domiciled, 
aadVinff  there  in  his  posaession  after  her  death,  whether  a  half  interest  In  those  notes  vested  in 
fhewffe^  heirs— <lasere  ?  ^ 

S.  Tbe  decision  of  Padtveood'a  succession,  12  Rob.  869,  on  the  sul^ect  of  the  rescission  of  the  sale  from 
PaAmnod  to  Stewart  afllrmed. 

Sw  Ob  Ike  death  of  his  wilie  Paetwood  ceased  to  represent  ''the  community.  He  took  the  title  In  his 
own  name  and  for  his  Indiridnal  account  If  the  heirs  of  his  wife  luid  any  claim,  it  was  not 
acalast  the  proper^,  bat  against  Paebufood^  to  compel  him  to  account  for  their  ftinds  converted 
to  faxB  own  nae. 

4.  Tb  eflfect  a  reacisnon  ot  fhe  sale  so  as  to  replace  parties  in  the  same  position  as  if  a  sale  had  never 
been  asade,  the  parties  to  the  sale  and  c6e  rescission  should  be  the  same.  Per  SUdeB,  C.  J.,  Oamp- 
MK,J.,  and   FbariUat,  J.,  concurring. 

The  Bt^alation  which  is  proved  to  have  existed,  securing  to  the  purchaser  the  privilege  of  canceling 
the  sale  at  any  time  before  the  final  payment  of  the  purchase  money,  upon  proper  allowance  of 
r  to  Pacbwood-^  the  seller,  did  not  render  the  contract  null.    The  right  to  cancel  the  sale 
1  upon  a  proper  allowance  of  indemnity  to  Packwood;  and  this  was  not  a  poteatative 
Per  Ogden^  J.,  Bttehanan^  J.,  concurring. 

Tbe  plaatati<m  and  slaves  In  Louisiana,  it  is  admitted,  continued  to  belong  to  the  community,  not- 
wifhfsnding  the  removal  of  the  husband  and  wife  to  New  York.  The  notes  for  the  purchase  money 
represented  fhe  price  of  tbe  proper^,  and  the  community  must  be  considered  as  entitled  to  the 
price,  as  being  owners;  of  the  property  sold.  If  the  price  had  been  paid  before  the  death  of  the 
wife,  Ae  husband  might  have  disposed  of  it  as  he  pleased,  but  as  it  remained  unpaid,  the  heirs  had 
the  aaae  right  to  the  price  that  they  would  have  had  to  the  property  if  It  never  had  been  sold ; 
and  as  fhe  consideration  of  tbe  retrocession  to  Packwood  was  the  canceling  of  all  the  notes,  con- 
■tftatizig  the  whole  price,  he  must  be  considered  as  having  undertaken  to  represent  the  heirs  of  his 
wille,  and  as  having  their  title  reinvested  as  well  as  his  own.  OffdeUy  J.,  dissenting,  Buchanan, 
J.,  cooearring  in  the  dissenting  opinion. 

The  dnaolving  ondition  when  accomplished,  operates  a  revocation  of  the  obligation,  and  places 
Batten  fat  the  same  state  as  though  the  obligation  had  never  existed.    C.  C.  8010. 

1  PPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
j\.     C.  JSoselius,  for  plaintiff  and  appellants  : 

The  great  and  important  question  before  alluded  to,  recurs,  what  was  the 
effect  of  the  retrocession  of  the  property  by  Stewart  to  Packwood  so  far  as  the 
r^hts  of  the  community  are  concerned  ? 

I  confidently  contend  that  by  the  retrocession  of  the  property  on  account  of 
the  mability  or  failure  of  the  purchaser  to  pay  the  price,  the  parties  were  re- 
placed in  the  same  situation  as  if  the  sale  had  never  taken  place,  and  the  pro- 
perty  reverted  back  to  the  community,  to  which  it  is  conceded  it  belonged 
vfaea  the  sale  took  place.. 

The  principle  upon  which  this  rule  is  founded  is  familiar.  Article  2040  of 
the  Code  provides  that — 

**  The  dissolving  condition  is  that,  which  when  accomplished,  operates  the 
revocation  of  the  obligation,  placing  matters  in  the  same  state  as  though  the 
obligation  bad  not  existed."    The  next  article  provides  that — 

'*A  resolutory  condition  is  implied  in  all  commutative  contracts,  to  take 
^ect  in  case  either  of  the  parties  do  not  comply  with  his  engagement ;  in  this 
case  the  contract  is  not  dissolved  of  right,  the  party  complaining  of  the  breach 
of  the  contract  may  either  sue  for  its  dissolution,  with  damages,  or  if  the  cir- 
cnmstances  of  the  case  permit,  demand  a  specific  performance." 

And  Article  2539,  reiterates  the  rule  with  regard  to  the  contract  of  sale — 

**  If  the  buyer  does  not  pay  the  price,  the  seller  may  sue  for  the  dissolution 
of  the  sale." 


*Thia  aale  and  reconveyance  Is  made  for  and  in  consideration  of  the  sum  of  one  dollar,  and  of  the 
rrtmm  aad  deUvery  to  him,  the  said  Jknld  Stewart^  of  six  promissory  notes  amounting  to  one  hun-^ 
4rcd  thenaand  dollars,  recited  and  mentioned  in  the  aforesaid  act  of  sale  from  the  said  SamudPack- 
weed  to  the  said  David  Stewart ;  the  receipt  of  which  said  sum  and  tbe  delivery  to  him  of  the  afore- 
eeki  a««ea,  tbe  rendor  hereby  aclcoowledges.  Extract  from  conveyance  of  Stewart  to  Packwood^  of 
flK  Ml  October,  19«8. 
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Augusta  Ins.  Co.     jn  the»case  of  Pawers,  Tutrix,  etc.  v.  The  Ocean  Insurance  Company,  19  L. 
Packwood.      R-  30,  the  Supreme  Court  say — 

"By  the  effect  of  the  implied  resolutory  condition  in  her  sale  on  credit,  to 
Frederkh^  the  plaintiff  was  restored  to  the  possession  and  ownership  of  the 
property,  as  if  no  sale  or  transfer  had  taken  place." 

This  was  an  action  on  a  policy  of  insurance  alleged  to  be  avoided  by  the  sale 
of  the  property  insured.  There  had  been  such  a  sale,  but  the  purchaser  being 
una^e  to  pay  for  the  property,  made  a  voluntary  retrocession  of  it  to  the  ven- 
dor. Judgment  was  rendered  in  favor  of  the  plaintiff.  The  rule  is,  "  genene- 
raliter  resotutio  Jit  ex  Umey 

So  in  the  case  of  MorUe  v.  RoacfCs  Syndic,  8  L.  R.  88,  Judge  Martin  deli- 
vering the  opinion  of  the  court,  observes — 

"A  sale  is  a  synallagmatic  contract  which  imposes  on  the  vendor,  the  obliga- 
tion of  delivering  the  thing  sold,  and  requires  of  the  vendee  the  payment  of 
the  price.  In  the  case  of  reciprocal  obligations,  the  party  who  does  not  per- 
form his  part  of  the  engagement,  cannot  avail  himself  of  any  rights  resulting 
to  him  from  the  contract ;  consequently,  the  other  party  may  demand  the  res- 
cission of  the  contract  from  the  defaulting  party. 

"The  insolvent  debtor,  not  having  paid  the  price,  was  not  the  absolute 
owner  of  the  slaves ;  and  his  right  to  the  property  was,  therefore,  not  indefea- 
sible. 

"  The  cession  or  surrender  of  the  insolvent  debtor's  rights,  for  the  benefit  of 
his  creditors,  could  not  and  did  not,  change  the  character  and  nature  of  those 
rights.  They  remained  the  same ;  for  the  debtor  could  only  cede  the  rights  he 
had,  and  in  the  condition  the}^  were  at  the  time.  What  was  conditional  and 
defeasible  in  his  hands,  did  not  become  absolute  and  indefeasible  in  the  hands 
of  his  creditors.  The  plaintiff  did  contravene  the  order  staying  all  proceedings 
against  the  person  and  property  of  the  insolvent,  by  exercising  his  rights  against 
the  syndic. 

"  The  slaves  in  controversy,  not  being  the  absolute  property  of  the  ceding 
debtor,  and  his  defeasible  rights  to  them  being  annihilated  by  the  rescission  of 
the  sale,  it  follows  they  make  no  part  of  the  property  surrendered ;  and  their 
price  cannot  be  diminished,  or  they  in  any  manner  held  liable  by  the  Syndic 
of  th«  insolvent's  estate  for  the  costs  and  charges  of  the  conmtrsoy 

The  most  satisfactory  exposition  of  tlie  whole  doctrine  as  to  the  effect  of  the 
dissolution  of  the  contract  of  sale  on  account  of  the  non-payment  of  the  price, 
is  found  in  the  works  of  Troplong.  In  his  commentaries  on  the  Napoleon  Code, 
(1654,)  he  says: 

Parlous  des  effcts  de  la  resolution. 

651.  La  resolution  replace  Ics  parties  dans  Tetat  oil  elles  se  trouvaient  avant 
la  vente. 

II  suit  de  li  que  le  vendeur  doit  reprendre  la  chose  franche,  libre  et  exempte 
de  toutes  les  hypothequcs  et  autres  charges  dont  Tacheteur  I'avait  grevee  pen- 
dant sa  jouissance ;  car  la  r6solution  s'opere  ici  excausd  prhnosrd  et  antiqud^  et 
ex  necemtate  pacti  impressi  in  ipsa  rei  traditione.  J'ai  expose  cette  theorie 
dans  mon  commentaire  sur  les  Ilypothequen, 

Toutefois,  le  vendeur  doit  executer  les  baux  faits  sans  fraude  parTacqu^reur. 
La  r^gle  de  I'art.  1673  trouve  ici  son  application.  Elle  est  trop  juste  pour 
ne  devoir  pas  etre  acceptee  par  anologie. 

652.  De  vendeur  a  droit  de  repeter  centre  Tacheteur  tons  les  fruits  percus. 
C'est  la  decision  de  Ncratius. 

"  Lege  fundo  vendito  dictA,  ut  si  intra  certum  tempus  pretium  solutum  non 
sit.  res  inempta  sit ;  de  fructibus,  quos  interim  emptor  percepisset,  hoc  agi  in- 
intelligendum  est  ut  emptor  in  eos  sibi  suoquoque  jure  perciperet.  Sed  si  fun- 
dus revajnisset  Aristo  existimabat  venditor!  de  his  judicium  in  emptorem  dan- 
dum  esse :  quia  nihil  pends  eum  residere  oporteret  ex  re  in  qud  fiaem  fq/^llis- 
sety 

C'est  aussi  co  que  decident  Julienus  et  Paul  dans  les  lois  7  g§  1  et  12,  Dig. 
De  condict.  causa  data  non  secuta. 

La  raison  en  est  que  la  resolution  du  contrat  produit  un  effet  retroactif,  et 
que  Tacquereur,  depourvu  de  bonne  foi  et  refusant  de  remplir  scs  obligations, 
manque  d'un  juste  titre  pour  faire  ses  fruits  siens. 

Que  si  le  vendeur  avait  re^u  une  partie  du  prix,  il  devrait  en  tenir  compte  & 
Tacheteur,  il  devrait  meme  faire  raison  des  interets  de  cette  portion  du  prix^ 


NEW  ORLEANS,  FEBRUARY,  1854.  77 

sans  prejudice,  neanmoins,  dcs  dommages  et  int^r^ts  qui  pourraient  etre  dds  Augusta  im.  Go. 
par  ce  dernier.  En  effet,  le  vendeur  ne  pcut  retenir  les  interets,  puisqu'il  re-  p^cewood. 
couvre  les  fruits.  II  ne  doit  pas  non  plus  preferer  les  inter^ts  du  prix  au  fruits 
de  la  chose;  car  la  resolution,  faisant  tomber  la  vente,  entraine  dans  le  mtoe 
neant  le  prix  et  les  interets  qui  sont  Faccessoire  du  prix.  A  la  v^rite,  il  serait 
presquc  toujours  plus  avantageux  pour  le  vendeur  de  toucher  des  int6rSts  au 
denier  vingt  que  de  rentrer  dans  les  fruits  qui,  en  general,  ne  d^passent  pas 
trois  et  demi  pour  cent.  Mais,  en  demandant  la  resolution,  il  doit  en  subir  les 
consequences,  il  n^est  pas  possible  que  la  vente  soit  tout  a  la  fois  annulde  et 
productive  d'inter^ts  de  prix. 

Au  reste,  la  possibilite  qu'ont  les  juges  de  condamner  Tacheteur  en  des 
dommages  et  interets  pent  offrir  le  moyen  de  venir  au  secours  du  vendeur  et  de 
r6tablirle  niveau  entre  les  fruit  et  les  interdts." 

In  the  case  of  Fulton  v.  Her  Husband^  7  R.  R.  75,  the  Supreme  Court  ex- 
pressed its  opinion  on  the  question  whether  the  rescission  must  necessarily  be 
sued  for,  in  the  most  explicit  terms. 

"The  re-transfer  made  to  the  plaintiff,  in  1835,  by  Morrison,  cannot  be  viewed 
in  the  light  of  a  purchase  made  during  the  marriage.  He  voluntarily  did  that 
which  his  vendor  could  have  obtained  by  bringing  against  him  an  action  to  re- 
scind the  sale,  on  account  of  his  failure  to  pay  the  price.  The  land  became  the 
property  of  the  petitioner,  in  the  same  manner,  as  if  the  sale  to  Morrison  had 
been  judicially  rescinded  ;  and  she  held  it  by  the  title  which  she  had  before  her 
marriage,  as  though  no  sale  had  been  made.  It  therefore  now  belonged  to  the 
community. 

Sec  also,  12  Toullier,  p.  818,  No.  195. 

The  most  recent  and  conclusive  authority  on  this  point  is  that  of  Felicia 
Chretien  v.  John  G.  Ricluirdwn  et  al,  7  Ann.  p.  2,  et  seq.  This  case  was  most 
elaborately  argued  and  kept  a  long  time  under  advisement  Th*  whole  subject 
is  reviewed  by  the  court  with  great  care,  and  although  Chief  Justice  Eustis 
dissented,  it  will  be  seen  that  that  dissent  was  in  relation  to  a  question  which 
does  not  arise  in  the  present  case,  i.  e.  whether  an  extra  judicial  rescission  or 
retrocession  can  effect  the  rights  of  creditors  who  have  acquired  mortgages  on 
the  property  retroceded.  It  is  also  to  be  observed  that  the  closest  analogy  ex- 
ists between  the  cases  so  far  as  the  form  of  the  contracts  and  the  substantial 
facts  are  concerned.  In  that  case  as  in  this  the  rescission  or  retrocession  was  in 
the  form  of  a  sale.  In  that  case  the  part  of  the  price  which  the  purchaser  had 
paid  was  compensated  by  the  revenues  he  had  received ;  in  this  case  Stewart 
has  not  paid  one  dollar,  except  nine  thousand  one  hundred  and  fifty-seven  dol- 
lars and  twenty-eight  cents  which  T.  J.  Fackwood^  Steioarfa  co-proprietor,  who 
carried  on  the  plantation,  received  out  of  Stewart's  portion  of  the  revenues  of 
the  plantation,  and  the  sum  of  four  thousand  one  hundred  and  ninety-two  dol- 
lars and  fifty-five  cents,  which  was  paid  by  Lambeth  &  Thompson,  likewise  out 
of  Stewards  share  of  the  proceeds  of  the  sale  of  the  crops  of  the  plantation, 
under  the  garnishment  in  the  attachment  suit  before  alluded  to.  So  that  it  appears 
very  clearly  that  all  the  money  which  Samuel  Fachwood  received  from  Stewart 
formed  a  portion  of  the  nett  revenues  yielded  by  the  plantation,  and  the  whole 
of  which  belonged  to  Fachwood  on  the  retrocession  of  the  property.  The 
learned  counsel  for  the  appellee  endeavored  to  give  a  different  coloring  to  the 
state  of  facts  than  it  really  presents,  by  asserting  that  "  in  addition  to  these 
payments,  Stewart  deposes,  that  Fachwood  having  obtained  a  judgment  against 
him  for  a  part  of  the  price,  it  was  agreed  that  he  should  pay  to  Fachwood 
$2,800,  and  execute  a  sale  of  the  plantation  to  him,  and  that  Fachwood  should 
return  the  notes  given  for  the  price."  But  the  gentlemen  seem  to  have  forgot- 
ten that  this  sum  of  twenty-eight  hundred  dollars  was  agreed  to  be  paid  by 
way  of  compromise,  on  account  of  six  thousand  dollars  which  Steicart  had  re- 
ceived and  retained  out  of  the  revenues.  Fachwood's  letter  to  Donaldson  refers 
in  the  most  explicit  terms  to  this  fact  In  that  letter,  be  it  said,  «7»  passant, 
Mr.  Fachwood  not  only  evinces  considerable  diplomatic  skill,  but  also  a  correct 
understanding  of  his  legal  rights.  He  seems  to  have  known  very  well  that  on 
the  retrocession  of  the  property,  Stewart  was  bound  to  account  for  all  the  re- 
venues he  had  received  from  it. 

I  might  swell  the  number  of  authorities  on  this  subject  to  an  almost  indefi- 
nite extent,  for  all  the  writers  agree  that  on  the  retrocession  of  the  contract  on 
account  of  the  non-payment  of  the  price,  all  the  parties  must  be  replaced  in 

11 
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AuaugTA  IBS.  Co.  Can  the  learned  gentlemen  be  serious  when  they  say,  'Mf  then  the  commu- 
Packwood.  "*^y  ^^^»  ^^^^  there  would  be  no  desistement  de  la  vente^  because  the  vendor  no 
longer  existed,  and  the  dmsterfteni  can  only  take  place  between  the  contracting 
parties?"  So  that  by  the  dissolution  of  the  marriage  by  the  death  of  one 
of  the  spouses  the  community  vanishes? — there  is  no  longer  any  community? 
If  this  be  so,  then  surely  adl  the  protracted  litigation  with  which  our  courts 
have  been  crowded  for  the  purpose  of  settling  communities  after  their  dissolu- 
tion has  been  an  idle  farce.  But  to  be  serious,  it  is  obvious  that  the  word  com- 
munity like  that  of  succession,  very  often  signifies  the  property  of  which  it  is 
composed,  and  until  that  property  has  been  distributed  among  those  who  are 
entitled  to  it,  the  community,  in  that  acceptation  of  the  term,  continues  to  exist 
But  what  advantage  can  possibly  be  derived  from  a  mere  verbal  criticism? 
What  difference  can  result  in  the  application  of  the  doctrine  of  rescission  of 
contracts  or  retrocession  of  property  from  the  fact,  whether  tlie  community,  in 
the  teschnical  sense,  still  existed  or  had  dissolved  prospectively  by  the  death  of 
the  wife  ?  In  the  latter  case  the  rights  of  the  wife  are  vested  in  her  heirs,  in 
the  same  manner  and  to  the  same  extent  as  previous  to  her  death  they  were 
vested  in  herself,  with  this  single  modification,  that  during  her  lifetime  those 
rights  were,  to  a  certain  extent,  a  mere  expectancy,  but  by  her  death  they  have 
become  absolute  and  certain  in  the  hands  of  her  heirs. 

The  ground  on  which  the  whole  doctrine  of  rescission  of  contracts  restsis  well 
expounded  by  Judge  Martin,  in  the  case  of  Mar  lee  v.  Roach^  Syndic,  8  L.  R. 
83,  already  cited.  In  the  language  of  that  great  jurist,  I  say,  the  plantation 
and  slaves  were  not  the  absolute  property  of  Steieart^  and  his  defeasable  right 
to  them  being  annihilated  by  the  rescission  of  the  sale,  they  have  never  ceased 
to  belong  to  the  community — or,  if  the  counsel  of  the  defendant  prefer  the 
phraseology — since  the  death  of  Mrs.  Packwood,  they  have  always  been  the 
joint  property  of  Samuel  Packwood  and  the  heirs  of  his  wife.  He  has  succeed- 
ed, by  a  most  erroneous  judgment,  to  deprive  some  of  those  heirs  of  their  just 
rights ;  but  I  am  sure  that  this  honorable  court  will  not  enable  him  to  deprive 
the  present  plaintiff  of  its  rights. 

There  is  but  one  more  objection  which  I  deem  it  necessary  to  notice.  It  is 
said  that  the  heirs  of  Mrs.  Pachoood  were  not  bound  to  warrant  Stewart's  title, 
and  therefore  they  cannot  set  up  any  pretention  to  the  title  of  the  property  on 
its  retrocession.  Nay,  the  eloquent  counsel  for  the  defendant,  exclaim — 
**  Would  they  not  have  laughed  to  scorn  any  claim  made  against  them  as  ven- 
dors? and  if  so,  how  can  they  possess  the  rights  which  the  law  gives  to  vendors 
alone?"  What  relevancy  this  discussion  has  to  the  case  before  the  court  is 
not  so  very  apparent  It  will  be  time  enough  to  discuss  and  decide  the  ques- 
tion of  warranty  when  it  arises ;  for  that  question,  whether  it  be  decided  in 
one  way  or  the  other,  cannot  exercise  the  remotest  influence  on  the  proper 
decision  of  the  question  before  the  court.  But  suppose  it  was  otherwise,  is  it 
not  somewhat  strange  that  gentlemen  learned  in  the  law  should  boldly  assume 
a  position  so  utterly  untenable  on  the  plainest  principles  of  law?  When  the 
heirs  of  ^ts,.  Pachoood  accepted  the  community  of  acquets  and  gains  which 
had  existed  between  their  ancestor  and  her  husband,  they  became  liable  for 
the  payment  of  one-half  of  all  the  community  debts.  Now  suppose  Stewart 
had  been  evicted  from  the  plantation  by  a  paramount  title  after  the  death  of  Mrs. 
Pachooody  and  the  acceptance  of  the  community  by  her  heirs,  would  they  not 
have  been  responsible  to  him  for  one-half  of  the  price  paid  by  him  ?  No,  say 
the  learned  gentlemen,  such  a  claim  would  have  been  laughed  to  scorn !  But 
I  apprehend  that  they  might  have  laughed  as  much  as  they  pleased,  but  they 
would  have  discovered  the  application  of  the  adage  rira  h'len  qui  rira  le  der- 
nier. We  are  gravely  told  that  they  would  not  have  been  bound  to  warrant 
Stewart's  title  Wause  after  Mrs.  Packwood's  death,  her  husband  inherited  the 
notes  or  money  representing  the  price.  But  what  effect  could  that  produce  on 
the  legal  rights  of  Stewart  growing  out  of  the  contract  of  the  sale  of  com- 
munity property  situated  in  Louisiana?  This  contract,  although  entered  into 
in  New  York,  was  of  course  governed  by  the  real  statute  of  Louisiana.  By 
that  law  warranty  is  of  the  nature  of  the  contract  of  sale.  On  whom  is  that 
obligation  imposed?  On  the  vendor?  Who  was  the  vendor  of  the  plantation 
to  Stewart  f  It  was  Samuel  Pachcood,  acting  as  the  head  and  master  of  the 
community,  and  by  the  acceptance  of  that  community  after  its  dissolution  by 
the  death  of  his  wife  by  her  heire,  those  heirs  became  as  much  vendors  as  if 
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their  Dunes  had  been  inserted  in  the  contract  of  »i1c  itself;  and  of  course  they  AvorstA  im.  co. 
subjected  themselyes  to  all  the  obligations  imposed  by  the  contract  Who  may  p^r/woo 
hare  received  the  price  or  what  may  hare  become  of  it  is  perfectly  immaterial. 
Whether  Samuel  Pachoood  threw  it  into  the  Missif^sippi  or  squandered  it  in 
any  other  way,  cannot  release  the  heirs  of  his  wife  from  the  obligations  incur- 
red by  them  by  the  acceptance  of  the  community.  Nor  is  it  of  any  import- 
ance whether  the  notes  belonged  to  him  at  the  death  of  his  wife,  or  whether 
these  notes  were  a  part  of  the  community  before  her  death  or  not.  It  is  obvi- 
ous that  the  source  of  the  obligations  of  the  heirs  of  Mrs.  Facheood  is  the  con- 
tract of  sale,  and  will  it  be  seriously  contended  that  those  obligations  could  be 
extinguished  or  modified  quoad  Stewart^  by  the  direction  that  might  be  given 
subsequently  to  the  proceeds  of  the  sale,  whether  by  the  operation  of  law  or 
by  the  aid  of  other  parties  without  the  consent  of  Stewart  f 

I  have  thus  far  argued  this  case  on  the  hypothesis  that  the  community  of 
acquets  and  gains  continued  after  the  removal  of  Packwood  and  his  wife  from 
Louiaana,  in  1836,  so  far  as  the  property  then  acquired  was  concerned,  and  that 
it  was  di^olved  only  with  regard  to  future  acquisitions,  as  decided  by  the  old 
Supreme  Court  in  the  case  reported  in  12  Robinson's  Rep.,  869.  But  such  I 
humbly  conceive  is  not  a  correctexposition  of  the  community  law  of  Louisiana. 

The  community  of  acquets  and  gains  is  the  creature  of  the  law  of  Louisiana, 
and  IS  entirely  unknown  to  the  legislation  of  every  other  State  of  the  Union. 
The  law  regulating  it  is  a  real  statute  operating  immediately  and  directly  on 
the  property  itself,  and  can  of  course  have  no  extra  territorial  effect  On  what 
ground,  then,  can  it  be  contended  that  the  interest  of  the  wife  in  the  commu- 
nity property,  can  be  divested  by  the  removal  of  the  spouses  from  this  State  ? 
To  say,  that  although  the  community  is  dissolved,  by  that  removal  as  to  all  future 
aoquisitions,  but  that  it  continues  to  exist  as  to  the  property  acquired  during  their 
residence  in  this  State,  and  that  the  husband  as  the  head  of  the  community, 
retains  the  right  of  selling  such  property,  is  a  gross  and  palpable  fallacy.  The 
community,  which  had  its  inception  by  the  effect  of  a  real  statute,  from  the 
moment  the  parties  moved  into  this  State,  naturally  ceased  to  exist  from  the 
time  when  their  removal  from  Louisiana  exempted  them  from  the  dominion  of 
its  laws.  From  that  period,  the  legal  partnership  was  dissolved,  and  the  pro- 
perty acquired  during  its  continuance,  was  held  by  the  spouses  in  common, 
subject  to  the  payment  of  the  community  debts.  The  power  oi  the  husband 
to  sell  the  community  property  is  given  to  him  by  the  laws  of  this  State,  as  an 
I  incident  to  the  community,  and  it  must  therefore  necessarily  be  limited  to  the 

duration  of  the  community.  That  this  is  the  correct  view  of  the  subject  seems  to 
me  to  be  too  clear  to  admit  of  a  doubt  If  so,  what  becomes  of  the  argument 
that  the  notes  given  by  Stewart  were  Samuel  Packwood*8  individual  property  ? 

Benjamin  &  Mieou  and  Bradford  and  Hennen^  for  defendants. 
I  The  third  question  which  arises  in  the  cause  is  the  effect  of  the  retrocession 

i  made  by  Stewart  to  Packwood.    It  is  contended  by  plaintiff  that  this  retroces- 

I  aon  places  the  plantation  in  the  same  condition  as  if  it  had  never  been  sold, 

and  that  it  became  again  the  property  of  the  community  which  owned  it  when 
I  it  was  sold. 

I  It  might  be  sufficient  to  rdy  on  the  authority  of  the  decision  already  made 

in  this  cause  in  12  Rob.  Rep.,  366,  and  on  the  reasoning  of  Judge  Bullard,  then 
the  organ  of  the  court  But  that  decision  is  so  strenuously  impugned  by  the 
opposing  counsel,  that  we  deem  it  our  duty  to  offer  such  further  arguments  in 
its  support  as  have  been  suggested  by  our  examination  of  the  cause. 

It  is  to  be  observed  that  the  sale  by  Packwoadyras  made  by  consent  of  his  wife : 
that  it  was  made  in  New  York :  that  the  price  was  there  received  by  the  husband 
with  the  wife^s  consent,  whilst  both  husband  and  wife  were  domiciled  in  New 
York,  and  that  at  the  wife's  death  the  notes  which  formed  the  consideration  of 
the  purchase,  were  in  the  husband's  possession  in  New  York,  and,  by  the  law 
I  of  that  State,  were  his  personal  and  exclusive  property.    But  admitting,  for 

I  the  sake  of  alignment,  that  these  notes  were  not  the  separate  and  exclusive 

property  of  Packwood  at  his  wife's  death,  and  that  one-half  of  them  belonged 
to  W  succession,  it  is  perfectly  clear  that  they  formed  no  part  of  her  Louis- 
iana  tueeemion;  that  their  situs  was  in  New  York,  and  that  Packwood  cannot 
be  called  on  in  Louisiana  to  account  for  the  administration  of  his  wife's  New 
York  estate.  The  doraicil  of  his  wife  having  continued  in  New  York  for  four 
years  before  her  death,  that  was  the  proper  place  for  the  opening  of  her  sue- 
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AuousTA  iH8.  Co.  cession  and  that  was  the  principal  administration,  the  administration  in  Louis* 
Packwood.     '*"*  being  merely  aneillary :  this  principle  is  familiar  and  was  fully  recognised 
in  the  case  of  Gravillon  v.  Richards^  Exr.,  18  L.  R.,  2P97,  where  the  authori- 
ties are  cited. 

If  this  principle  be  correct,  it  follows,  that  even  on  the  supposition  of  Mrs. 
Pa4ikwooiB  having  died  in  the  ownership  of  the  moiety  of  the  notes,  the  only 
right  of  an  heir  is  to  require  of  Samuel  Paehuoood  in  New  York,  to  render  an 
account  of  her  half  of  the  notes.  If  he  has  used  her  half  in  acquiring  the 
possession  or  ownership  of  property,  which  belonged  to  a  third  person  at  the 
date  of  her  death,  he  may  be  responsible  for  the  conversion  of  her  assets  to 
his  own  use ;  but,  surely,  it  cannot  be  pretended,  that  the  title  to  the  property 
so  acquired  enures  to  the  heirs  of  those  assets.  It  is  not  believed  that  a  case 
can  be  found  in  the  books,  in  which  it  has  ever  been  contended  that  real  estate 
purchased  by  a  trustee,  vests  in  the  cestui  que  trusty  for  the  mere  fact  of  the 
trustee^s  using  trust  funds  in  making  the  purchase.  Faehwood  had  no  right  to 
acquire  real  estate  for  the  heirs  of  his  wife — to  invest  their  assets  in  a  planta- 
tion and  slaves ;  and  if  he  had  taken  a  reconveyance  in  their  names,  his  act 
would  have  been  utterly  null  and  void,  as  made  without  a  semblance  of  au- 
thority. How,  then,  can  it  be  pretended,  that  in  acquiring  title  in  his  own. 
name  for  his  individual  account,  he  really  bought  for  them ;  and  still  further, 
how  can  it  be  pretended,  for  a  moment,  that  after  the  title  was  recorded  in  his 
name  and  ho  had  conveyed  to  third  persons,  innocent  and  ignorant  of  the 
facts,  they  can  be  divested  of  their  title,  in  favor  of  an  heir,  who  may  choose 
to  say,  that  he  adopts  Fachcood's  act  in  taking  the  retrocession,  and  elects  to 
consider  it  as  conveying  a  title  to  himself? 

But,  independently  of  these  considerations,  there  is  an  error  lying  at  tho 
very  foundation  of  the  position  assumed  by  the  plaintiff's  counsel.  It  is  assum- 
ed by  them,  that  there  was  a  simple  rescission  of  the  sale,  by  agreement,  be- 
tween vendor  and  vendee — ^that  there  was  what  the  French  lawyers  call  a 
"  desistemenV*  The  evidence  in  the  cause,  shows  this  assumption  to  be  entire- 
ly erroneous.  The  sale  was  consummated  by  a  delivery,  and  Faehcood  re- 
ceived an  account^  of  the  price,  under  attachment  proceedings,  the  sum  of 
$4,192  66  from  Lambeth  dt  Thompson,  and  $9,157  27  from  T,  J,  Faehwood. 
In  addition  to  these  payments,  Stewart  deposes,  that  Faehwood,  having  obtain- 
ed a  judgment  against  him  for  a  part  of  the  price,  it  was  agreed  that  he  should 
pay  to  Faehwood  $2,800,  and  execute  a  sale  of  the  plantation  to  him,  and  that 
Faehwood  should  return  the  notes  given  for  the  price. 

So  far,  then,  from  a  simple  resci.%sion  of  the  sale  having  been  agreed  on, 
Stewart  gave  Faehwood  a  transfer  of  the  plantation  and  a  sum  of  $2,800,  in 
addition  to  the  amounts  recovered  from  the  garnishees,  as  a  consideration  for 
the  return  of  his  notes.  It  is  an  utter  perversion  of  facts  and  of  the  plain 
meaning  of  language,  to  call  an  agreement  of  this  kind,  a  simple  rescission  of 
a  sale,  which  replaces  the  parties  in  the  same  position,  as  if  a  sale  had  never 
been  made.  The  Code,  art  2040,  defines  the  resolutory  condition  as  that, 
which,  when  accomplished,  operates  the  revocation  of  the  obligation,  "  placing 
matters  in  the  same  state  as  though  the  obligation  had  not  existed."  But  the 
art.  2041  provides  as  follows :  ''  A  resolutory  condition  is  implied  in  all  com- 
mutative contracts,  to  take  effect,  in  case  either  of  the  parties  do  not  comply 
with  his  engagements — in  this  case  the  contract  is  not  dissolved  of  right  The 
party  complaining  of  the  breach  of  the  contract,  may  either  sue  for  its  dissolu- 
tion with  damages,  or,  if  the  circumstances  of  the  case  permit,  demand  a 
specific  performance." 

The  contract  between  Stewart  kuA  Faehwood  whs  not  dissolved  at  all,  neither 
of  right,  nor  by  agreement,  but  there  was  a  re>sale  for  a  new  consideration,  dif- 
ferent from  that  of  the  original  sale. 

This  point  is  discussed  by  Fothier,  with  his  usual  lucidity,  in  his  treatise 
"Dcs  Fiefs."  By  the  feudal  law,  the  lord  of  the  manor  was  entitled  to  a  cer- 
tain duty  on  all  mutations  of  property,  which,  under  the  customs  of  Paris  and 
Orleans,  amounted  to  one-fifth  of  the  price,  and  was  called  **  profit  de  quint" 
A  question,  therefore,  frequently  arose  between  the  Seigneur  and  the  vassal,  * 
whether  or  not  there  had  been  a  real  mutation.  Fothier  in  this  treatise  dis- 
cusses the  question  whether  there  was  duo  to  the  Lord  this  profit  de  quint 
when  the  vendor  took  bark  the  property,  because  the  vendee  had  not  paid. 
The  solution  of  this  question  evidently  depends  on  the  fact,  whether  there  was 
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a  simple  rescission  of  the  former  sale — a  mere  annulling  of  the  first  contract —  Augusta  iits.  Co. 
or  whether  there  was  a  new  contract  of  sale  by  the  original  vendee  to  the      paciwood. 
original  vendor.     He  says,  then,  after  laying  down  the  rule,  that  on  a  simple 
rescission  of  the  original  sale,  the  duty  is.  not  due : 

"Pour  que  le  vendeur,  qui  rentrc  dans  son  heritage,  ne  doive  pas  un  nou- 
Teaujw^*,  il  faut  qu'il  y  rentTO  precisSment  pour  le  mem^prix  quHl  Va  vendu; 
car,  si  la  convention  qu*il  a  eue  avec  Tacheteur  pour  y  rentrer,  contient  quel- 
que  difference  dans  les  conditions  avec  le  premier  contrat,  cettc  convention,  des 
lors,  ne  pent  plus  passer  pour  un  simple  d^sistcment  de  ce  premier  contrat, 
mais  oUe  forme  un  nouveau  contrat  de  vepte  qui  doit  operer  un  nouveau 
profit" 

But  there  is  still  another  difficulty,  which  plantiffs  will  find  insurmountable, 
in  the  attempt  to  apply  their  doctrine  of  retroactivity,  in  this  case.  There  can 
be  no  retroactive  efiect,  unless  the  parties  to  the  sale  and  its  rescission  be  the 
same,  and  in  the  same  quality.  Now,  Samuel  Fachcood,  in  his  sale,  according 
to  the  theory  of  plaintifis,  acted  as  head  of  the  community,  and  sold  for  the  . 
community.  But,  at  the  date  of  the  re-sale,  there  existed  no  community,  and 
it  is,  therefore,  impossible  that  there  could  be  a  retroactive  effect  Take  the 
case  of  any  two  parties,  instead  of  that  of  husband  and  wife ;  they  sell  for 
notes — one  dies — the  other  purchases  the  property  back  in  his  own  name  from 
vendee.  Can  any  one  pretend  that  the  heirs  of  the  deceased  became  joint 
owners,  by  virtue  of  this  purchase  by  the  survivor  in  his  own  name,  even 
admitting  him  to  have  wrongfully  converted  his  deceased  partner^s  share  of  the 
price  to  his  own  use  for  the  purpose  of  obtaining  the  re-sale?  Clearly,  not! 
and  if  authority  be  wanted  on  this  point,  Fothier  again  comes  to  our  aid : 

"  Mais  si  le  vendeur  avait  c6d6  ou  I6gue  la  cr6ance  du  prix  a  un  tiers,  et  que 
I'acheteur  abandonnait  k  ce  cessionaire  ou  lagataire  Th^ritage  pour  4tre  quitte 
du  prix  de  la  vente,  cette  convention  serait  une  nouvelle  vente  qui  op6rerait 
un  nouveau  profit.  Car  cette  convention  ne  pourrait  passer  pour  un  d6siste- 
ment  du  premier  contrat  de  vente,  ce  desistement  ne  pouvant  se  faire  qu^entre 
les  parties  contractantes."    Pothier  loco  citato. 

If  then  the  community  sold,  then  there  could  be  no  dSsiatement  de  la  tente^ 
because  the  vendor  no  longer  existed,  and  the  dettistement  can  only  take  place 
between  contracting  parties. 

The  right  of  rescinding  a  sale  for  non-payment  of  the  price  can  only  exist  in 
the  party  having  a  right  to  demand  the  price.  Now  if  it  be  once  admitted 
(and  this  whole  branch  of  the  argument  proceeds  on  this  admission),  that 
there  was  a  real  sale  to  Stewart  by  Fachwood  and  that  Faehwood  was  in  lawful 
possession  of  the  notes  at  the  death  of  his  wife,  it  is  quite  obvious  that  his 
wife^s  heirs  had  no  right  to  demand  the  price  from  Stewart  Then  how  is  it 
possible  that  they  who  could  not  ask  Stewart  to  pay  the  price,  can  become 
owners  of  property  which  was  only  given  up  by  him  because  he  was  in 
default  for  the  payment  of  that  price.  As  the  judge  below  well  puts  it  in  his 
reasoning,  were  the  heirs  of  Mrs.  Fachwood  bound  towards  Stewart  as  his  ven- 
dors—could he  have  exercised  any  claim  against  them  in  the  event  of  eviction  ? 
Would  they  not  have  laughed  to  scorn  any  claim  made  against  them  as  ven- 
dors? and  if  so,  how  can  they  possess  the  rights  which  the  law  gives  to  ven- 
dors alone? 

Both  on  reason  and  authority  we  consider  the  former  decisions  in  this  con- 
troversy as  unimpeachable  and  rely  confidently  on  the  affirmance  of  the  judg- 
ment in  favor  of  defendant 

See  case,  No.  2,872,  Johrmn  v.  Weld^  decided  26th  April,  1858. 

Slidkll,  C.  J.  (YooRHiES,  J.,  and  Campbell,  J.,  concurring.)  I  have  doubts 
whether,  under  the  circumstances  of  the  case,  the  notes  having  been  received 
by  Fachwood  in  New  York,  where  he  and  his  wife  were  then  domiciled,  and 
being  there  in  his  possession  after  her  death,  a  half  interest  in  them  vested  in 
her  heirs.  Assuming,  however,  that  such  an  interest,  vested  in  her  heirs  on 
her  death,  grave  difficulties  remain. 

I  concede  that  this  matter  is  not  res  judicata  against  Mrs.  Morton,  But  this 
Tcrj  subject  of  rescission  of  the  sale  to  Stewart^  has  been  solemnly  decided  by 
the  Supreme  Court,  after  elaborate  argument,  in  the  case  of  Fachwood^s  succes- 
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AuocOTA  Iks.  Co.  sioD,  12  Rob.,  869;  and  to  overrule  their  decision,  upon  the  faith  of  which 
Pick  WOOD,  parties  have  acted  and  rights  have  been  acquired,  is  a  very  grave  thing  and 
ought  not  to  be  done  unless  that  decision  be  manifestly  erroneous.  This 
I  am  not  prepared  to  say.  To  effect  a  rescission  of  the  sale,  so  as  to  replace 
parties  in  the  same  position  as  if  a  sale  had  never  been  made,  the  parties  to 
the  sale  and  the  rescission  should  be  the  same.  But  on  the  death  of  his  wife, 
PachvDood  ceased  to  represent  the  community,  and  he  did  not  even  profess  to 
represent  it  or  the  heirs  of  his  wife,  but  took  the  title  in  his  own  name  and  for 
his  individual  account  Even  if  he  had  taken  the  title  in  the  name  of  himself 
and  his  wife's  heirs,  it  would  have  been  an  unauthorized  act,  and  not  binding 
on  them.  But,  I  repeat,  he  did  not  do  even  that  He  took  the  title  to  himself, 
and  the  recourse  of  his  wife^s  heirs  against  him,  if  any  they  have,  is  to  make 
him  account  for  their  funds  converted  to  his  own  use. 

I  understand  the  opinion  of  Mr.  Justice  Ogden,  as  conceding  the  ttUe  was 
not  in  the  heirs,  unless  they  chose  to  adopt  and  ratify  the  unauthorized  action 
of  Faehcood,  But  if  they  could  so  adopt  and  ratify,  ought  their  election  under 
the  circumsiances  to  retroact  so  as  to  defeat  the  title  previously  acquired  by 
White  and  Trufant  f    It  seems  to  me  it  should  not 

I  am  therefore  of  opinion  that  the  judgment  should  be  afiBrmed. 

Ogden,  J.,  dissenting,  with  whom  concurred  Buchanan,  J.  The  material 
facts  which  gave  rise  to  the  important  questions  presented  in  this  suit,  may  be 
found  stated  at  length  in  the  reported  cases  of  Succemon  of  Alice  Fackwood^ 
9  Rob.  Rep.,  438 ;  Succession  qf  Fachwood,  12  Rob.  Rep.,  334,  and  Morton  et 
al.  V.  Fachwood  et  al.^  3  Ann.,  170. 

The  present  plaintiffs  are  the  assignees  of  the  rights  of  Mary  and  Ann  Faeh- 
wood^  wife  of  Qeorge  C.  "Morton^  and  one  of  the  heirs  of  Alice  Fachwood.  She 
was  one  of  the  parties  in  the  case  referred  to  of  Morton  et  al.  v.  Fachwood  et 
al.  In  that  suit  she,  in  conjunction  with  her  co-heirs,  all  children  of  Alice 
Fachwood^  set  up  a  claim  against  the  defendant,  their  father,  to  recover  seven- 
tenths  of  an  undivided  moiety  of  a  plantation  called  Myrtle  Grove,  and  slaves, 
in  the  parish  of  Plaquemines,  alleged  to  belong  to  the  community  which  existed 
between  their  father  and  mother.  The  claim  was  resisted  by  a  plea  oires  ju- 
dicata^ which  was  sustained  in  regard  to  all  the  plaintiffs  except  Mn?.  Morton^ 
and  her  assignees  have  now  revived  the  suit  for  that  portion  of  the  one  un- 
divided moiety  of  the  property  to  which  she  would  be  entitled  if  it  is  held  to 
belong  to  the  community.  The  grounds  on  which  the  claim  in  this  case  rests, 
are  the  same  in  every  respect  as  those  which  are  made  the  basis  of  the  claim 
heretofore  set  up  by  the  co-heirs  of  Mrs.  Morton^  and  which  was  decided  ad- 
versely to  them  in  the  case  referred  to  of  the  Succession  of  Fachwood^  decided 
in  12  R.  R. 

The  plaintiffs  allege  that  Fachwood  and  wife  were  married  in  the  State  of 
Connecticut,  and  in  1804  they  removed  to  the  State  of  Louisiana,  where  they 
resided  until  1836,  when  they  removed  to  New  York,  and  while  residing  there 
Mr.  Fachwood  died  in  1840.  That  while  they  resided  in  Louisiana,  they  ac- 
quired a  large  property,  all  of  which  belonged  to  the  community.  That,  on  the 
38d  of  May,  1840,  Fachwood  sold  the  property  in  controversy,  belonging  to  the 
community,  to  David  Stewart^  of  Baltimore,  for  $100,000,  payable  in  six  equal 
instalments,  for  which  notes  were  given.  It  is  averred  this  sale  was  simulated, 
and  did  not  change  the  title  to  the  property.  It  is  further  alleged  that  if  it  was 
a  real  sale,  the  property  reverted  to  the  community  by  virtue  of  a  retrocession 
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of  the  property  to  Paclwood^  made  by  Stewart  on  the  27th  of  July,  1848,  in  Auoowi  m.  Co. 
consideration  of  the  return  of  the  six  notes  which  he  had  given  for  the  price.  Packwood. 

Olicer  4&  Truejant,  purchasers  of  the  property  from  Packwood^  since  its  retro- 
cession to  him  by  Stewart^  and  the  other  heirs  of  Alice  Paclnoood,  are  made 
defendftnts  in  the  suit,  and  several  grounds  of  defence  are  set  up,  which  we 
shall  notice  in  the  order  in  which  they  are  presented. 

The  first,  is  the  plea  of  res  judicata^  which  it  ig-  attempted  to  sustain,  by 
showing  that  in  1844  some  of  Mrs.  Morton's  co-heirs  presented  a  petition  calling 
on  Padacood,  as  executor  of  his  wife,  for  an  account ;  which  account  was  ren- 
dered and  duly  advertised.  That  an  opposition  was  made  to  it  by  the  other 
heirs,  on  the  grounds  of  the  present  action,  and  that  the  opposition  was  over- 
niled,  and  the  judgment  overruling  it  sustained  by  the  Supreme  Court,  on  ap- 
peaL  Mrs.  Morton  was  not  cited  in  those  proceedings ;  she  was  in  no  manner 
a  party  to  them ;  and  her  rights  could  not  be  in  any  manner  affected  by  the 
jadgmeot  homologating  the  execuior's  accounts.  It  is  contended  that  the  exe- 
cutor had  a  right  to  consider  Mrs.  Morton  constantly  in  court  as  regarded  all 
proceedings  conducted  by  the  counsel  of  Packwood^  because  his  counsel  were 
also  the  agents  and  counsel  of  Mrs.  Morton^  and  instructed  not  to  oppose  his 
daims.  I  am  not  aware  that  such  a  purely  constructive  presence  in  court,  as 
that  would  be,  has  ever  been  held  to  constitute  a  person  a  party  to  a  suit.  The 
principle  is  well  settled  that  either  a  citation  to  appear  or  an  actual  appearance 
m  court  is  indispensable  to  affect  the  rights  of  a  party  by  judicial  proceedings, 
except  in  the  case  of  creditors,  where  the  law  has  declared  public  advertisement 
of  notice  to  them  to  oppose  an  acccount  equivalent  to  citation.  The  plea  of 
res  judicata  is  entirely  unsupported. 

The  next  ground  of  defence  is  that  of  estoppel.  It  is  urged  that  if  the  cu*- 
cnmstances  do  not  justify  the  plea  of  res  judicata  in  its  technical  sense,  yet  the 
plaintiffs,  as  assignees  of  Mrs.  Morton  are  estopped  from  asserting  this  claim, 
because  the  adverse  rights  of  Samuel  Packwood  were  set  up  by  her  agent,  with 
her  consent  and  direct  approval.  To  sustain  this  branch  of  the  defence,  coun- 
sel have  called  our  attention  to  three  letters  in  the  record.  The  first  is  a  letter 
from  Mrs.  Mortons  husband  to  Henry  Lockett,  Esq.,  dated  17th  October,  1840,  in 
which  he  says  that  at  the  request  of  his  father-in-law,  Samuel  Packwood,  he 
encloses  htm  a  power  of  attorney  from  Mrs.  Morton  and  himself,  to  represent 
them  in  the  division  of  the  estate,  and  makes  enquiry  whether  his  wife  is  en- 
titled to  half  of  certain  bank  stock  of  Mr.  Packwood,  and  to  any  monies  de- 
posited in  bank,  previous  to  his  wife's  death.  A  reply  to  that  letter  is  written 
by  Loekett  &  Mieoti,  as  follows : 

"'  We  find  that  some  of  the  other  heirs  of  Mrs.  Packwood  who  have  a  common 
interest  with  you«  have  employed  separate  counsel,  and  that  questions  are  likely 
to  arise  between  them  and  Mr.  Packwood  in  the  settlement  of  the  estate.  As 
we  are  specially  engaged  by  Mr.  P.,  you  will  perceive  that  the  acceptance  of 
your  procuration  might  involve  us  in  the  representation  of  opposing  interests ; 
Mr.  L.  would,  therefore,  prefer  that  you  should  send  a  power  to  some  other 
person." 

On  the  6th  December,  1840,  Mr.  Morton  replies : 

"Your  favor  of  28th  ult  has  been  received,  and  I  duly  appreciate  the  motives 
of  honorable  delicacy  under  the  influence  of  which  it  was  written.  This  only 
eerres  to  confirm  roe  in  the  selection  of  you,  Mr.  Loekett,  as  the  agent  of  Mrs. 
MwrUn,  and  I  beg,  therefore,  that  the  power  may  be  executed  according  to  my 

12 


86  SUPREME  COURT  OP  LOUISIANA, 

AuouwA  IMS.  Co.  original  instructions.     I  beg  to  add,  that  it  is  the  wish  of  Mr.  Paekwood  you 
Paciwoou.      should  act,  and  that  neither  Mrs.  Morton  nor  I  will,  in  any  event,  allow  our  re- 
Htions  to  Mr.  P.  to  assume  a  hostile  attitude  in  the  case,  or  our  action  or  interest 
to  come  in  conflict  with  his.*' 

Under  these  instructions,  Henry  Lockett  presented  his  petition  to  the  court 
on  the  17th  March,  1841,  praying  the  recognition  of  Mrs.  Morton  as  heir,  and 
of  himself  as  her  agent;  and  a  judgment  was  entered  accordingly  on  the  31st 
of  the  same  month. 

Lockett  &  Micou  also  acted  as  the  attorneys  of  Samuel  Packwood  as  executor 
of  his  wife,  and  on  their  petition  as  such,  an  inventory  of  the  succession  was 
ordered,  and  made  on  the  24th  December,  1841.  On  the  making  of  this  inven- 
tory, Henry  Lockett  appeared  as  agent  of  Mrs.  Morton,  and  signed  it  The  in- 
ventory did  not  contain  any  reference  to  the  .Myrtle  Grove  plantation,  or  its 
crops ;  and  on  this  ground  Dorsey  cfe  Netille,  representing  two  other  heirs,  pro- 
tested against  it  But  Mrs.  Morton  did  not  join  in  the  protest,  and  the  inven- 
tory was  homologated  by  a  judgment  of  the  court 

These  are  the  material  facts  from  which  it  is  urged  that  it  would  be  contrary 
to  equity  and  good  conscience  for  Mrs.  Morton  to  set  up  a  claim  to  this  property 
against  Oliver  &  True/ant,  who,  it  is  said,  had  a  right  to  suppose  when  they 
became  the  purchasers  of  the  property  that,  from  these  acts  of  Mrs.  Morton 
and  her  husband,  they  did  not  pretend  to  any  claim  whatever  on  the  property. 
Considering  that,  when  the  above  letters  were  written,  the  retrocession  of  the 
property  from  Stewart  to  Packwood  had  not  been  made ;  considering  that  the 
right  now  set  up,  if  existing,  is  purely  the  creature  of  the  law,  I  am  at  a  loss  to 
comprehend  why  the  willingness  of  Mrs.  Morton,  at  the  instance  of  her  father, 
to  employ  for  herself  the  same  counsel  employed  by  him,  should  involve  her  in 
the  loss  of  her  rights,  by  the  silence  and  inaction  of  herself  or  her  agents. 
These  pleas  being  disposed  of,  it  remains  to  consider  the  question  of  title  pre- 
sented by  the  facts,  as  before  stated. 

There  is  no  evidence  whatever  of  the  deed  from  Pachoood  to  Stewart  being 
simulated.  The  stipulation  which  is  proved  to  have  existed,  securing  to  the 
purchaser  the  privilege  of  canceling  the  sale  at  any  time  before  the  final  pay- 
ment of  the  whole  purchase  money,  upon  a  proper  allowance  of  indemnity  to 
PaekiDood,  the  seller,  did  not  render  the  contract  null  The  right  to  cancel  the 
sale  depended  upon  a  proper  allowance  of  indemnity  to  Packwood,  and  this  was 
not  a  potestative  condition.  Touillier,  vol.  6,  497.  Duranton,  vol.  2,  No.  80. 
The  last  and  most  important  question  in  the  cause,  is  the  effect  of  the  act  of 
retrocession  made  by  Sl&toart  to  Packwood.  The  case  decided  in  12  Rob.  R,  is 
direct  on  this  point,  and  if  the  decision  is  correct,  it  settles  the  controversy.  The 
learned  Judge,  now  deceased,  who  was  the  organ  of  the  Court  when  that  deci- 
sion was  made,  uses  the  following  language:  *'  There  is  no  doubt  that  in  cases  of 
retrocession,  properly  speaking,  the  effect  is  to  re-invest  the  title,  as  if  no  aliena- 
tion had  taken  place ;  but  that  presupposes  that  the  capacities  of  the  contracting 
parties  remain  unchanged.  Now,  according  to  the  pretensions  of  the  heirs  of  Mrs. 
Packwood,  her  right  to  one-half  of  the  notes,  representing  the  price  of  the  plan- 
tation, became,  on  her  death,  irrevocably  vested  in  her  heirs ;  and  we  repeat 
that  Packwood  ceased  to  represent  a  community  and  the  heirs  of  his  wife.*' 
From  these  premises,  is  it  a  legal  conclusion  that  the  retrocession  did  not  have 
the  effect  which  it  is  admitted  by  the  Court  it  would  otherwise  have  had,  of  re- 
investing the  title,  as  if  no  alienation  had  been  made  ?    As  Packwood^  at  the 
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death  of  his  wife,  was  still  ia  possession  of  the  notes  given  by  Stewart  for  the  Acocwa  Iks.  Oo, 
price  of  the  plantation,  the  heirs  of  his  wife  were  seized,  immediately  on  her  Packwoqd. 
death,  with  the  right  to  an  undivided  moiety  of  those  notes,  unless  the  fact  of 
the  removal  of  the  residence  of  Fackwood  and  wife  to  New  York  is  to  be  consid- 
ered as  producing  a  difference  in  the  rights  of  the  parties,  but  I  cannot  see  why 
such  an  effect  should  be  produced.  The  plantation  and  slaves  in  Louisiana,  it 
is  admitted,  continued  to  belong  to  the  community,  notwithstanding  the  removal ; 
the  notes  represented  the  price  of  the  property,  and  the  community  must  be 
considered  entitled  to  the  price,  as  being  the  ownt^rs  of  the  property  sold.  It  is 
true  that  if  the  price  had  been  paid,  and  had  gone  into  the  hands  of  the  hus- 
band, before  the  death  of  his  wife,  he  could  have  disposed  of  it  as  he  pleased, 
and  would  have  owed  no  account  to  the  heirs ;  but  as  the  price  remained  unpaid, 
the  heirs  of  the  wife  had  the  same  right  to  the  price  that  they  would  have  had 
to  the  property  if  it  had  never  been  sold. 

When  Packieoad  sold  the  property,  although  as  head  and  master  of  the  com- 
munity, he  had  a  right  to  sell  it,  even  without  the  consent  of  his  wife ;  yet  he 
sold  it  for  her  as  well  as  for  himself,  because  it  was  common  property.  If  she 
had  been  living  when  the  sale  vras  canceled,  on  account  of  the  non-payment  of 
the  price,  Paekwood  would  have  been  considered,  in  the  eye  of  the  law,  repre- 
senting his  wife,  as  partner  in  community,  in  the  act  of  retrocession  as  well  as 
in  the  orig;inal  sale ;  but  the  wife  died  before  the  retrocession,  and  her  heirs  be- 
came immediately  seized  of  her  rights.  Why  should  a  different  effect  be  pro- 
duced, because  the  moiety  of  the  price  then  belonged  to  the  heirs  instead  of  to 
the  wife?  Under  that  change  of  circumstances,  without  the  consent  of  the 
wife's  heirs,  Paekwood  was  perhaps  incompetent  to  make  the  contract  of  rescis- 
fioo ;  bat  as  only  half  of  the  price  of  the  property  belonged  to  him,  and  the  con- 
sderatioa  for  rescinding  the  sale,  was  the  canceling  of  all  the  notes  constituting 
the  whole  price,  he  must  be  considered  as  having  undertaken  to  represent  the 
heirs  of  his  wife,  and  as  having  their  title  re-invested,  as  well  as  his  own.  By 
duming  the  property,  the  heirs  ratified  the  act.  The  legal  consequences  of  the 
rescission  of  the  sale,  which  fix  the  character  of  the  title  to  the  property,  seem  to 
me  to  be  entirely  independent  of  the  right  oi  Paekwood  to  represent  the  heirs  of 
his  wife.  If  it  be  one  of  these  consequences  of  a  rescission  of  the  sale,  on  ac- 
ooont  of  the  failure  of  the  purchaser  to  pay  the  price,  to  replace  the  parties  in 
the  same  situation  as  if  the  sale  had  never  taken  place,  it  follows  that  the  pro- 
pdty,  when  retroceded  to  Paekwood,  must  be  considered  as  held  by  the  same 
title  as  that  by  which  he  possessed  it,  at  the  date  of  the  transfer  to  Stewart^ 
which  was  a  title  in  community. 

On  this  subject,  Touillier,  in  his  Treatise  on  Obligations,  says,  that  rescissions 
and  even  dissolutions  of  contracts,  for  a  cause,  going  back  to  the  origin  of  the 
agreement,  are  not  considered  as  alienations  properly  so  called,  but  rather  as  a 
return  to  th^  former  ownership  which  has  not  ceased  to  exist,  or  was  only  sus- 
pended. This  principle  he  applies  to  the  case  of  a  dissolution  of  a  sale  for  want 
of  payment  of  the  price,  which  he  says  is  a  cause  going  back  to  the  origin  of  the 
ccmtrac^  as  the  sale  is  always  made  under  the  condition  expressed  or  implied, 
that  the  price  shall  be  paid.  See  Touillier,  vol.  4,  Nos.  539,  548  and  550. 
Table  3,  Contract*  et  Oligations  eonventumable. 

The  article  2040  of  the  Civil  Code,  declares  that  the  dissolving  condition, 
when  accomplished,  operates  the  revocation  of  the  obligation,  and  places  matters 
in  the  same  state  as  though  the  obligation  had  not  existed.    Paekwood  had  a 
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AuocBTA  iHs.  Oo.  right  to  claim  the  dissolution  of  the  sale,  by  virtue  of  that  dissolving  condition, 
Packwood.  implied  in  all  commutative  contracts,  and  the  effect  spoken  of  in  Art.  2040,  as 
necessarily  results  from  an  agreement  to  rescind  the  sale  for  that  cause,  as 
from  a  judgment  decreeing  the  rescission.  Fult/m  v.  her  husband^  7.  R.  R.,  75 ; 
Mar  tee  v.  RoacKs  Syndic^  8  La.  R.,  83 ;  Power ^  Tutrix,  v.  Ocean,  Insurance 
Company^  19  La.  R.,  30 ;  Chretien  v.  Richardson^  7  Ann.  R.,  p.  2 ;  Touillier,  12 
V.No.  195. 

It  is  contended  by  defendant's  counsel  that  the  contract  between  Pachoood 
and  Stewart  was  not  a  rescission  of  the  sale,  but  a  re-sale  for  a  new  considera- 
tion :  that  a  sum  of  $2,800,  in  addition  to  certain  sums  recovered  by  suit^  toge- 
ther with  the  property,  was  given  by  Stewart  to  Packwood,  as  a  consideration  for 
the  return  of  his  notes.  Stewart  had  enjoyed  the  revenues  of  this  plantation 
from  the  time  of  the  sale,  in  1840,  until  July,  1843.  These  revenues  he  was 
bound  to  return,  as  one  of  the  effects  of  his  failure  to  pay  the  price,  and  the 
consequent  rescission  of  the  sale.  The  evidence  satisfies  me  that  all  the  money 
paid  by  Stewart  fonned  part  of  the  revenues  received  by  him  from  the  property ; 
and  from  a  letter  of  Packwood  to  his  counsel,  it  is  evident  that  the  $2,800  was 
paid  only  as  compromise  or  settlement  of  the  amount  thus  due  by  St^tart.  The 
argument  which  has  been  urged,  that,  at  most,  Pachcood  could  only  be  viewed  in 
the  light  of  a  trustee  for  the  heirs  of  his  wife,  having  used  their  half  of  the  price  in 
procuring  the  retrocession  from  Stetcart,  assumes  that  it  was  a  purchase  of  the 
property  from  Stewart,  when  according  to  my  opinion,  it  was  merely  an  act  re- 
instating Packwood  in  his  original  title.  His  vendees  were  bound  to  ascertain 
the  nature  of  that  title,  at  the  date  of  the  transfer  to  Stewart,  and  they  incurred 
only  the  same  risk  which  every  purchaser,  under  our  system  of  community 
incurs,  as  the  title  to  property  of  the  community  is  generally  taken  in  the  name 
of  the  husband  alone,  it  being,  in  my  opinion,  the  legal  effect  of  the  rescission 
of  the  sale  to  Stewart  to  place  the  title  where  it  originally  was  in  the  community, 
the  title  of  the  heirs  of  Mrs.  Packwood  must  be  considered  as  a  legal  and  not 
merely  an  equitable  title ;  but  if  it  were  properly  to  be  regarded  as  an  equitable 
title  only,  Oliter  S  Trurfant  were  not  purcliasers  without  notice,  as  the  deed  to 
them,  on  its  face,  discloses  the  existence,  in  my  opinion,  of  such  a  claim. 

I  conclude  that  the  plaintiffs  are  entitled  to  recover  the  property  claimed  in 
their  petition ;  and  that  the  judgment  of  the  Court  below  ought  to  be  reversed 
and  the  cause  remanded,  to  settle  the  question  of  rents  and  profit& 

Buchanan,  J.    I  concur  in  the  above  opinion  of  Justice  Ooden. 

Re-hearing  refused. 


A.  P.  Bethba  v.  Govey  Hood. 


Arbttrstora,  before  ezaminlDg  the  difference  to  them  submitted,  shall  take  an  oath  before  a  Jndgc  of 
Justice  of  the  Peace,  to  render  their  award  with  intcjfrity  and  impartiality  in  the  cause.    0.  C.  f^T^. 

Parol  evidence  is  incompetent  to  eke  out  an  award,  deficient  in  the  essential  formality  of  an  oath  or 
tlie  arbitrator.*!. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Perkins,  J. 
I>rew,  Bonner  A  Short,  for  plaintiff,  cited  2  M.,  805.     Selhy,  for  defendant 
and  appellant : 
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The  plaintiff  saes  upon  what  he  calls  an  award,  written  by  his  counsel,  (tes-        Betrba 
tinHHiy  so  written  would  be  rejected,  10  M.  R.,  441 ;  7  N.  S.,  321,)  which  would  n^^ 

give  Hood  his  own  property,  stable,  notes,  accounts,  books  and  assets,  connected 
with  the  stable,  and  make  him  pay  all  the  debts  connected  with  the  stable,  in 
the  name  of  ^.  P.  Bethea^  or  otherwise;  and  pay  the  plaintiff  one  hundred  dol- 
lars a  month,  from  Dec.  1849,  till  October  ISth,  1852,  and  8  per  cent  interest 
upon  the  total  amount,  $3340,  since  Oct  18th,  1852. 

Under  the  pleadings,  the  award  only  was  admissible  in  evidence,  and  the 
District  Court  erred  in  admitting  the  parol  proof.  9  L.  R.,  174.  8  L.  R.,  348 
and  350.  3  X.  S.,  180.  The  submission  only  authorized  the  arbiti-ators  to  say 
what  Bethed'a  services  should  be  a  month,  since  or  from  the  year  1850.  The 
award  is  null,  because :  1st:  The  arbitrators  were  not  sworn.  L.  0.  3078,  and 
3086.  3  M.  R,  317.  9  M.  R.,  204.  15  L.  R.,  424.  La,  or  Greiner's  Digest, 
p.  182  et  9eq.  2d:  The  defendant  was  not  notified  of  the  time  or  place  of  the 
meeting  of  the  arbitrators,  and  had  no  opportunity  of  introducing  his  proofs, 
tc  L.  C,  3077  and  3080.  Had  the  arbitrators  heard  any  evidence,  called  the 
parties  before  them,  or  even  attempted  a  statement  upon  which  to  base  an  award 
it  might  have  occurred  to  them  to  consider  whether  Bethea^  with  his  family, 
lived  all  the  time  without  receiving  anything  from  Hood,  16  L.  R.,  362.  3a : 
The  arbitrators  exceeded  the  powers  submitted  to  them.  Greiner^s  Dig.,  p. 
162  et  uq. 

The  testimony  of  Wagnon  is  much  relied  on  by  plaintiff,  that  when  the  award 
was  read  to  Chem :  '*  Hood  said  it  was  all  riglit,'  and  Bethea  said  it  was  all 
right,  and  each  treated  in  Shavetail."  Proof  of  such  declarations  are  the  weak- 
est  of  all  kinds  of  testimony,  under  any  circumstances.  13  L.  R.,  418.  11  L. 
R,  137.  9  L.  R,  410-562.  6  Ann.  R.,  7G3.  This  is  also  for  more  than  $500, 
for  $3340,  and  the  testimony  of  one  witness  is  insufficient  to  establish  it.  L. 
C,  2257,  and  this  witness  had  been  one  of  the  arbitrators ;  and  at  the  time  it 
does  not  appear  that  Hood  knew  of  the  irregularities,  that  it  was  necessary 
that  they  be  sworn,  and  that  they  had  not  been  sworn,  nor  of  the  effect  of 
them.     12  L.  R,  465-12  ;  R  R,  152. 

BccBAXJkX,  J.    This  is  a  suit  to  render  executory  an  award  of  arbitrators. 

The  defendant  opposes  the  said  award  on  the  following  grounds  of  inform- 
aUty: 

Ist  That  the  arbitrators  were  not  sworn. 

2d.  That  the  defendant  was  not  notified  of  the  time  or  place  of  the  examin- 
ation of  the  matters  submitted. 

3d.  That  the  arbitrators  decided  without  having  any  evidence  oi^testimouy. 

4th.  That  the  arbitratois  have  exceeded  their  powers  under  the  submission. 

The  first,  third  and  fourth  of  these  grounds  of  objection  are  sustained  by  the 
eridence ;  but  for  the  purpose  of  this  decision,  it  is  only  necessary  to  notice 
more  particularly  the  first 

Neither  the  submission  nor  the  award  make  any  mention  of  the  arbitrators 
having  been  sworn ;  and  two  of  these  arbitrators,  being  called  by  plaintiff  as 
witnesses  in  the  case,  testify  that  they  were  not  sworn. 

The  want  of  this  formality  is  fatal  to  the  award.  The  Civil  Code,  article  3078, 
reqoires  that  arbitrators,  before  examing  the  difference  to  them  submitted,  shall 
take  an  oath  before  a  Judge  or  Justice  of  the  Peace,  to  render  their  award  with 
integrity  and  impartiality  in  the  cause.  This  article  is  copied  literally  from  the 
Code  of  1808,  p.  422,  Art  13.  Harrod  v.  Lmcis,  3  Mart  Rep.,  318.  The  case 
of  Taleott  v.  MeKihhen,  2  Martin,  298,  does  not  conflict  in  the  least  with  this 
provision  of  the  law.  That  was  a  case  left,  by  consent  of  parties,  and  an  order 
of  court  entered  upon  such  consent,  to  five  merchants  named  in  the  order, 
whose  report  was  to  be  made  the  judgment  of  the  Court  And  even  in  that 
case,  althongh  from  the  language  of  the  decision  it  might  be  inferred  that  the 
oath  of  referrees,  under  the  circumstances,  was  not  material,  yet  we  find  from 
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BrrmcA. 
Hood. 


the  argument  of  the  counsel  as  reported,  that  the  report  itself  stated  that  the 
rcferrees  were  "  first  duly  sworn." 

The  counsel  of  the  plaintiff  in  argument  has  urged  upon  the  attention  of  this 
Court  the  evidence  of  one  of  his  witnesses,  that  defendant  had  acknowledged 
the  correctness  of  the  award.  But  we  do  not  understand  the  merits  of  the  con- 
troversy between  these  parties  to  be  before  us.  This  action  is  not  an  appeal 
from  the  award  of  the  arbitrators.  C.  C,  8096.  And  it  seems  to  be  settled  in 
the  case  of  Sharhy  v.  Woody  5  Robinson,  326,  that  parol  evidence  is  incompe- 
tent to  eke  out  an  award,  deficient  in  the  essential  formality  of  an  oath  of  the 
arbitrators. 

It  is  therefore  a^udged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  this  suit  be  dismissed  at  cost  of  plaintiff  in  both  Courts, 
without  prejudice  to  the  rights  of  the  parties  in  asserting  their  original  demands 
against  each  other  according  to  law. 

Slidell,  C.  J.  The  action  is  brought  upon  an  award  of  arbitrators ;  the  sum 
claimed  under  the  award  is  $3340,  with  eight  per  cent  interest  from  13th  Octo- 
ber, 1852.  The  defendant  resisted  the  action  upon  the  grounds,  that  the  arbi- 
trators were  not  sworn,  that  he  was  not  notified  of  the  time  or  place  of  examin- 
ation, that  the  arbitrators  heard  no  evidence,  that  their  decision  was  unjust  and 
exorbitant,  that  they  have  allowed  him  no  credits,  had  no  statement  of  the  modo 
in  which  they  arrived  at  their  conclusions,  and  had  exceeded  their  powers. 
There  was  judgment  in  favor  of  the  plaintififfor  the  amount  claimed,  and  the  de- 
fendant appealed. 

In  argument  here  the  validity  of  the  award  has  been  questioned  on  several 
grounds,  a  portion  of  which  only  I  proceed  to  notice. 

The  agreement  for  arbitration  is  in  these  words :  "  We  the  undersigned  do 
hereby  agree  to  appoint  two  disinterested  persons  to  say  what  A.  P,  Bethea 
shall  receive  per  month  for  keeping  the  livery  stables  known  as  A.  P.  Bethea^s, 
and  also  for  attending  to  other  business  which  he  had  in  his  care.  Should  the 
two  first  perw)ns  not  agree,  then  the  said  persons  may  call  on  the  third  person , 
and  whatever  they  may  determine,  we  the  undersigned  agree  to  abide  by,  from 
the  year  1850  to  the  present  day,  13th  October,  1852. 

(Signed)  Govet  Hood, 

A.  P.  Bethea. 

The  award  bears  date  on  the  same  day,  and  is  as  follows : 

"  The  undersigned  arbitrators,  to  wit :  John  Righter^  appointed  and  selected 
by  Oovey  ffood,  in  pursuance  of  the  above  submission,  and  Hamilton  D.  Wag- 
non,  appointed  by  -4.  P.  Bethea,  after  consultation,  could  not  agree.  We  then 
selected  Robert  N".  Campbell^  according  to  the  above  submission,  and  thereupon 
proceeded  to  award  as  follows :  Ootey  Hood  is  to  take  the  stable  with  all  the 
property  belonging  thereto,  and  is  to  have  all  the  book  accounts,  notes  and 
assets,  connected  therewith,  and  the  said  Hood  is  to  pay,  and  is  hereby  made 
responsible  for  all  cost«  made  by  the  sLablc  for  all  purposes  connected  therewith, 
either  in  the  name  of  A.  P.  Bethea  or  otherwise.  And  the  said  Hood  is  further 
awarded  to  pay  to  said  Bethea  the  sum  of  one  hundred  dollars  per  month  from 
the  first  day  of  January,  ISoO,  up  to  the  thirteenth  day  of  October,  1852.  Said 
award  is  made  as  cash  at  this  date.    And  should  the  said  Hood  fail  to  pay  cash , 
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then  this  is  to  bear  8  per  cent  interest  from  this  date.     This  done,  and  this  pro-        Bbtbia 

ces  Terbal  made,  this  13th  day  of  October,  A.  D.  1852.  uW 

(Signed)  John  Righter, 

H.  D.  Waonon,         * 
R.  N.  Campbell. 

It  is  obvious,  from  a  comparison  of  the  agreement  and  award,  that  the  refe- 
rees exceeded  their  powers.  They  were  to  say  what  Bethea  should  receive  per 
month  for  keeping  the  livery  stable  and  for  attending  to  other  business  which 
he  had  had  in  his  care.  The  general  expressions,  **  whatever  they  may  deter- 
mine we  the  undersigned  agree  to  abide  by,  from  the  year  1850  to  the  present 
day,  13th  October,  1852,'^  cannot,  in  themselves  at  least,  be  considered  as  en- 
larging the  purpose  of  the  submission,  so  as  to  cover  all  matters  in  dispute  be- 
tween the  parties.  But  the  arbitrators  have  gone  much  further,  have  closed 
the  entire  accounts  of  the  establishment,  and  while  they  restore  its  exclusive 
possession  to  Hood^  make  him  answerable  for  all  liabilities  connected  with  it, 
either  in  the  name  of  Bethea  or  otherwise. 

"Hie  difficulty  presented  by  this  stretoh  of  power  on  the  part  of  the  arbitrators 
is  increased  by 'a  consideration  of  testimony,  which  was  received  without  objec- 
tion at  the  trial,  respecting  their  proceedings,  by  the  nature  of  the  transactions 
between  these  parties  so  far  as  they  have  been  developed  by  the  evidence,  which 
IB  certainly  very  meagre,  and  by  a  &ct  apparent  on  the  face  of  the  award. 

We  gather  from  the  evidence  oral  and  documentary,  that  ffood^  being  the 
owner  of  the  livery  stable,  had  employed  Bethea  to  cany  it  on,  whether  as  a 
mere  agent  or  as  a  partner  does  not  appear.  This  state  of  things  seems  to  have 
lasted  nearly  two  years,  and  must  have  involved  extended  accounts  of  receipts 
and  expenditures.  The  arbitrators  disposed  of  the  whole  matter  in  a  brief  con- 
sultation on  the  day  of  the  submission.  They  heard  no  testimony,  are  not 
shown  to  have  examined  any  accounts,  nor  to  have  received  any  explanations, 
or  heard  any  formal  discussions  from  the  parties  or  their  counsel.  Disagree- 
ing, they  named  and  sent  for  an  umpire,  Campbell^  who  says  he  knew  nothing 
about  the  matter  until  five  minutes  before  he  acted ;  that  the  only  question 
seemed  to  be,  how  much  wages  plaintiff  should  receive  ;  that  the^took  no  evi- 
dence in  his  presence ;  that  at  the  time  of  the  arbitration,  Bbod  sat  at  the  door 
of  the  stable,  and  Bethea  was  walking  in  the  stable,  but  he  could  not  say  whether 
Hood  knew  what  they  wanted  with  him,  Campbell  Another  of  the  arbitrators 
says  neither  Hood  nor  Bethea  knew  what  the  arbitrators  were  doing,  nor  what 
was  the  difference  between  him  and  his  co-referee. ' 

There  is  a  precipitancy  and  looseness  in  these  proceedings,  which  leaves  our 
minds  dissatisfied  with  the  conclusions  of  the  referees ;  and  the  difficulty  is 
much  enhanced  by  a  consideration  of  the  very  unusual  circumstance  of  a  person 
bong  employed  for  so  long  a  time  in  such  a  capacity  without  any  payment  on 
account  for  his  services. 

It  is  true  there  is  evidence  of  oral  admissions  by  the  defendant  as  to  the  cor- 
rectness of  the  award;  but  this  testimony  is  weakened  by  the  consideration  of 
the  amount  involved,  and  that  the  referees  themselves  could  not  have  had  a  very 
accurate  acquaintance  with  their  duties  or  the  subject  matter,  since  they  had 
to  apply  to  a  third  person  to  write  the  award,  not  knowing  how  to  do  it 

On  the  whole,  I  am  not  able  to  come  to  a  satis&ctory  conclusion  as  to  the 
merits  of  this  controversy,  and  therefore  concur  in  the  reversal. 
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Marshall  &  James  v.  Fall  &  Co.  A^D  Fall  &  Wilson. — Schaffer, 
Roberts  &  Co.,  Third  Opponents. 

The  transitUB  of  goods  is  not  at  an  end  when  they  are  in  the  hands  of  an  agent  for  transmission  to  the 
vendee,  and  on  the  insolvency  of  the  vendee,  the  vendor  may  retake  them,  although  they  may 
have  been  attached  by  a  creditor  of  the  vendee. 

There  were  two  suits  brought  by  tlie  plaintiffs,  one  of  which  was  for  only  |157  and  interest.  Hdd  : 
considering  the  manner  in  wich  the  parties  thought  proper  to  try  them  in  the  Court  below,  virtually 
consolidating  them,  the  motion  to  dismiss  as  to  one  of  the  suits  should  not  be  entertained  against  the 
appellants. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Reynolds^  J. 
M.  M.  Cohen,  for  plaintiflfe.     Hamner  and  Hay&,  for  opponents  and  appel- 
lants: 

Slidell,  C.  J.  Schaffer,  RolerU  &  Co,  have  appealed  from  the  judgment 
dismissing  their  third  opposition. 

It  appears  the  goods  were  sold  in  Philadelphia,  by  S.  R.  db  Co,  to  Wilson,  a 
resident  of  Texas,  and  were  shipped,  by  a  bill  of  lading  dated  October,  1852,  by 
S.  R.  db  Co.,  marked  W,  L.  Wihon,  Marion,  Texas,  and  consigned  to  M,  B, 
Cooper  &  Co.,  of  New  Orleans.  After  their  arrival  in  New  Orleans,  in  Decem- 
ber, 1852,  Marshall  <S>  James  brought  suits  by  attachment  against  J,  N'.  Fall  S 
Co.  and  Fall  <£>  Wilson,  of  which  houses  Wilsan  was  a  partner,  and  garnisheed 
M,  B.  Cooper  <&  Co.  Thereupon  S.  R.  &  Co.  filed  a  third  opposition  and  as- 
serted their  right  of  stoppage  in  transitu. 

The  insolvency  of  Wilson  is,  we  think,  satisfactorily  shown,  independently  of 
the  testimony  of  Waul,  to  which  exception  was  taken. 

So  far  as  the  evidence  informs  us,  if.  B,  Cooper  <t  Co,  were  nothing  more 
than  agents  for  the  transmission  of  the  goods  to  the  vendee.  It  cannot  there- 
fore be  said  that  the  transitus  was  at  an  end,  and  that  the  right  of  stoppage 
had  terminated.  See  Kent's  Com.,  vol.  2,  p.  544.  Smith's  Mercantile  Law, 
452  ;  Hipp  v.  Oloter,  15  La.  404.     Cross  on  Lien's,  869. 

There  are  two  suits  brought  by  the  plaintiffs ;  one  of  which  is  only  for  $157 
with  interest  But  considering  the  manner  in  which  the  parties  have  thought 
proper  to  try  them  in  the  Court  below,  virtually  consolidating  them,  we  think 
the  motion  for  dismissal  as  to  one  of  the  suits  should  not  be  entertained  against 
the  appellants. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court,  dismissing  the 
opposition  of  Sehaffer,  Roberts  &  Co.,  be  reversed,  and  that  the  goods  in  the 
hands  of  the  garnishees,  M.  B,  Cooper  &.  Co.,  comprised  in  the  bill  of  lading  of 
the  shipment  by  said  Schuffer,  Roberts  t&  Co.  to  said  M,  B.  Cooper  &  Co.,  be 
relieved  from  the  garnishment  of  the  plaintiffs,  and  that  as  to  said  plaintiffs 
the  said  opponents  have  leave  to  retake  the  said  goods ;  the  costs  of  said  oppo- 
sition in  both  Courts  to  be  paid  by  the  said  plaintiffs. 

Application  for  re-hearing  refused. 
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L.  E.  SiMONDs,  Testamentary  Executor  of  Cresswell,  v.  Mrs.  John  B. 

Byrne  et  oIh. 

FmtoI  erideoee,  if  ol^jected  to,  cannot  be  receired  to  prove  title  to  a  Blave. 

A  Jodidal  idrnwiion  by  an  uniTereal  legatee  can  in  no  manner  whatever  affect  or  impair  any  rights 

vhieh  may  be  acquired  by  legacy  onder  a  particular  title. 
C  C..SSS. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge,  J. 
Wolfe  <£•  SingUton,  for  plaintiff. 

J.  Ad.  BozieTy  ioT  Mrs.  Cresswell: 

The  Terbal  sale  is  clearly  proved  by  the  testimony  of  Wise  and  Martin,  and 
actual  deliTery  of  the  slave  was  made  previous  to  the  death  of  OresswelL  Mar- 
tin informs  us  that  ^*  he  was  hurr}  ing  CreHsuell  to  make  a  bill  of  sale,  but  he 
said  it  made  no  difference,  the  slave  had  been  sold,  and  the  sale  was  good 
without  it."  The  sale  was  perfect.  C.  C.  2205.  A  price  was  agreed  on,  and 
actual  deliTery  made.  The  sale  is  considered  to  be  perfect  between  the  parties, 
and  the  property  is  of  right  acquired  to  the  purchaser,  with  regard  to  the  seller, 
as  soon  as  there  exists  an  agreement  for  the  object  and  the  price  thereof^  al- 
though the  object  has  not  yet  been  delivered,  nor  the  payment  made.  C.  C. 
24^1. 

The  words,  "  with  regard  to  the  seller"  clearly  indicate,  that  a  verbal  sale  of 
an  immoTable,  as  between  the  parties,  is  valid.  As  to  third  parties,  the  case  is 
diderent.  Widow  Byrne  could  object,  in  ordinary  cases,  to  the  introduction  of 
testimonial  proof.  But  here  we  see,  by  her  answer,  that  she  herself  sets  up  a 
verbal  sale.  The  universal  legatee  admits  the  fact.  "Who,  then,  bas  the  right 
of  insisting  on  the  rejection  of  parol  proof?  Surely,  not  the  executor  of  the 
vendor ;  and  the  slave  sold,  it  is  unnecessary  to  add,  not  being  a  pai-ty  to  the 
suit,  and  for  other  reasons  too  obvious,  has  no  right  to  contend  that  a  written  in- 
strument of  sale  should  have  been  executed.  (Before  the  institution  oi  this  suit 
Sarah  Cresswell  had  been  recognized  as  universal  legatee,  and  been  put  in  pos 
session  of  the  succession)— See  Commentaries  of  Troplong  on  art  1583,  C.  N. 
The  case  of  Morgan  r.  McGotcan,  4  M.  K.,  209,  quoted  by  the  lower  Court,  has 
no  application  whatever  to  the  suit  now  before  this  Court 

The  parol  sale  of  an  immovable  is  not  void,  either  under  the  old  or  new 
Code ;  if  a  party  acknowledge  the  agreement,  or  permit  parole  evidence  of  it  to 
be  given,  it  will  be  enforced.  A  contract  is  to  be  considered  abstractly  free 
from  its  form, — ^the  instrument  which  is  the  evidence  of  it;  the  one  is  the  nut,- 
the  other  the  kernel.  The  writing  is  resorted  to,  in  order  to  perpetuate  the 
remembrance  of  the  contract,  but  it  is  not  of  its  essence.  The  Civil  Code,  310 
and  241,  requires  every  covenant  tending  to  dispose  of  a  slave  to  be  written. 
But  it  does  not  avoid  a  covenant,  since  it  provides,  that  if  a  covenant  be  denied, 
its  existence  shall  not  be  proved  by  parol;  a  negative  pregnant  with  the  atiir- 
matrve  that  it  may,  by  the  admission  of  the  party  in  the  pleadings  in  his  judi- 
dai  confetssion,  utc.      Wells  v.  Hunter,  5  N.  S.,  119 ;  4  La.,  22 ;  4  Ann.  39. 

ff.  B.   Cenas  for  Mrs.  Byrne. 

TooBHiES,  J.  The  testamentary  executor  of  Elihu  Cressicell,  deceased,  sues  for 
the  recoTcry  of  a  slave  named  Roger  Sumner,  alias  George,  as  belonging  to  the 
toeeession  of  the  testator,  *^whose  last  will  and  testament  ordered  freedom  to  be 
given  to  all  slaves  belonging  to  him  at  the  time  of  his  death." 

The  defendant  sets  up  title  to  the  slave  in  dispute  under  an  alleged  verbal 
lale,  accompanied  by  actual  delivery,  from  Elihu  Cresswell,  made  to  her  some- 
time prerious  to  his  death ;  and  avers  that  she  has  ever  since  been  in  possession 
of  said  alaye  as  sole  owner. 

This  case  comes  up  upon  a  bill  of  exceptions  to  the  opinion  of  the  District 
Coort,  ruling  out  parol  evidence  to  prove  title  to  the  slave  George,  as  averred  in 
the  defendant's  answer.    We  do  not  think  the  District  Court  erred  in  rejecting 
13 
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SoioKDB  the  evidence.  It  is  clear  to  our  minds  that  this  case  does  not  constitute  one  of 
BTiun.  the  exceptions  recognized  under  the  general  rule  laid  down  in  Article  2255  of 
our  Code. 

It  is  equally  clear  to  our  minds,  that  the  judicial  admissions  of  a  universal 
legatee  can  in  no  manner  whatever  affect  or  impair  any  rights  which  he  acquired 
hy  legacy  under  a  particular  title. 

We  are  not  prepared  to  say  that  the  District  Court  erred  in  refusing  to  grant 
a  new  trial  on  the  grounds  urged  by  the  defendant  and  warrantor. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,  with  costs  in  both  Courts. 

Re-hearing  refused. 


9      941 
49  lOU 


State  op  Louisiana  v.  Wm.  Gates. 


The  record  of  conviotion  should  ihow  that  the  Jurora  who  tried  the  issue  were  sworn. 

Where  the  Jury  was  sworn,  and  that  fact  can  be  proved,  the  record  of  the  lower  Court  may  be  so 

amended  as  to  supply  the  omission ;  and  thus  completed,  it  may,  under  a  writ  of  certiorari,  be  laid 

before  the  appellate  Court 

APPEAL  from  the  District  Court  of  the  parish  of  Madison,  Bichardion  J. 
iMoe  K  Morse^  Attorney  General,  for  the  State.   Staey^  Short  &  Parham^ 
and  Eoselius,  for  defendant. 

Campbell,  J.  This  appeal  is  prosecuted  from  a  judgment  sentencing  the  ap- 
pellant to  imprisonment  at  hard  labor. 

Among  other  matters  of  error,  it  is  assigned  as  ground  for  the  reversal  of  the 
judgment,  that  it  does  not  appear  of  record  that  the  jury  on  whose  verdict  the 
judgment  was  rendered  were  sworn. 

It  is  doubtless  true  as  contended  by  the  Attorney  General,  that  whatever  is 
alleged  in  arrest  of  judgment,  must  be  such  matter  as  would  have  been  suffi- 
cient on  demurrer.  This  is  the  general  rule ;  but  it  necessarily  has  relation 
alone  to  such  matters  of  law  as  are  apparent  on  the  record  of  the  indictment, 
and  cannot  be  so  extended  as  to  exclude,  alter  judgment,  an  assignment  of  error 
for  reversal  (not  in  arrest)  based  on  matters  appearing  on  the  record  of  con- 
viction, which  record  must  contain,  in  substance  at  least,  a  statement  of  the 
whole  proceedings. 

A  material  objection,  says  Mr.  Chitty,  1  Cr.  L.,  762,  to  the  record  of  the  judg- 
ment will  be  sufficient  to  procure  its  reversal. 

We  think  that  the  record  of  conviction  is  defective,  in  not  showing  that  the 
jurors  who  tried  the  issue  were  sworn.  The  original  entry  on  the  minutes 
enumerates  the  jury ;  but  does  not  state  that  they  were  sworn,  and  this  material 
fact  cannot  be  supplied  in  a  criminal  case  by  the  presumption  of  omnia  rite  acta^ 
but  should  appear  upon  the  record  itself.  Beale  v.  Campbell^  1  How.  Miss.  24; 
Irwin  V.  Joms^  ib.,  494  ;  2  Blackford's  Reports,  p.  272.  See  also  the  forms  of 
records  of  conviction  at  the  assizes,  to  be  found  in  the  appendix  to  the  4th 
Blac.  Com.,  in  each  of  which,  after  the  recitalof  the  names  of  the  jury,  is  added 
"  who  being  elected,  tried  and  sworn,"  etc. 

If  the  jury  were  regularly  sworn,  and  the  Clerk  omitted  to  make  the  entry 
on  the  minutes,  it  would  have  been  within  the  province  of  the  Court  in  the  ex- 
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crdse  of  an  inherent  power,  to  have  directed,  upon  proper  suggestioD,  that  the  ^^"^  o'  ^' 
minates  should  be  so  corrected  as  to  conform  to  the  fiicts  which  really  existed ;  Gins. 
ibr  it  is  wen  setded  that  whenever  errors  or  omissions  in  ministerial  acts  in 
criminal  proceedings,  are  satisfikctorOy  shown,  they  may  be  amended  at  any 
time;  and  it  has  eyen  been  held  that  it  is  no  objection  to  the  amendment,  that 
it  was  intended  to  supply  an  omission  which  occurred  when  a  different  Judge 
presided.  1  Ch.  C.  K,  836,  6 ;  1  Saund.,  249,  y.  1 ;  4  East,  175,  State  v.  Folke, 
3  A.  745. 

If  the  jury  were  sworn,  and  that  fiict  could  be  proved,  the  record  of  the  Court 
could  have  been  so  amended  as  to  have  supplied  the  omission ;  and  thus  com- 
pleted, it  might,  under  a  writ  of  certiorari,  have  been  laid  before  us  on  the 
appeal 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  the  case  re- 
manded for  a  new  trial 


G.  L.  Brown  v.  W.  Thomas. 


In  ftn  aetion  }gj  sn  endorsee  ftgalnst  the  maker  of  a  promiMory  note  a  judgment  by  default  was  con« 
flraied  without  proof  of  the  signature  of  the  maker,  and  the  endorser  who  was  payee.  IMd :  that 
Oe  propo  Judgment  is  one  remanding  the  cause  for  further  proceedings  and  not  one  of  non-suit. 

APPEAL  firom  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J.  D. 
K.  JBennen,  for  plaintiff.  Mott  S  Frtuer,  for  defendant  and  appellant. 

BucHAHAsr,  J.  The  defendant  has  appealed  from  a  judgment  confirming  a 
default,  rendered  against  him  as  maker  of  a  note  to  the  order  of  Hyde  & 
Ogiesby,  protested  at  maturity  for  non-payment.  The  plaintiff  sues  as  endorsee. 

The  appellant  assigns  for  errors  in  the  judgment : 

1st  That  the  supplemental  petition  was  not  legally  served. 

2d.  That  no  proof  was  offered  of  the  endorsement  of  the  payees. 

The  first  of  these  points  is  not  tenable.  The  supplemental  petition  was 
served  in  the  mode  directed  by  Art  199  of  the  Code  of  Practice. 

Vpoa  the  second  point  the  record  contains  no  statement  of  facts,  nor  any  evi- 
dence of  the  signature  of  the  payees.  The  certificate  of  the  Clerk  of  the  Dis- 
trict Court  is,  that  the  foregoing  pages  contain  a  full  and  complete  transcript  of 
aD  the  proceedings  as  well  as  of  all  the  documents  filed  and  evidence  adduced 
in  the  case. 

This  certificate  fulfils  the  requhrements  of  the  law.  Co.  Pr.,  896 ;  5  L.  R, 
203;  12L.  R,476. 

The  plaintiff's  case  appears  to  be  wanting  in  evidence  indispensible  to  his 
right  of  recovery.     12  Rob.,  518. 

The  case  in  15  L.  R.,  232,  relied  on  by  appellee,  differs  in  the  essential  par- 
ticular, that  the  certificate  in  that  case  was,  that  the  transcript  did  not  contain 
an  the  evidence. 

Judgment  reversed,  and  judgment  of  non-suit  with  costs  in  both  Courts. 

Judgment  on  a  re-hearing. 

Buchanan,  J.  In  this  case,  being  a  suit  by  endorsee  against  maker  of  a  pro- 
miflBory  note,  there  was  judgment  by  default  in  the  Court  below,  confirmed 
without  proof  of  the  signature  of  the  payee  and  endorser,  through  whom  the 
pbintiff  claimed. 
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Beowv 

V. 

Tbomas. 


9b   M 
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We  are  satisfied  that  the  proper  judgment  in  such  a  case,  upon  the  appeal 
taken  by  defendant  from  the  judgment  confirming  the  default,  is  a  judgment 
remanding  the  cause  for  further  proceedings,  and  not  a  judgment  of  non-suit 
See  case  of  Young  v.  Talbot,  12  R.  R. ;  also  Floranee  v.  McFarlane,  15  L.  R. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  heretofore  rendered 
be  set  aside ;  and  it  is  further  decreed  that  this  cause  be  remanded  to  the  Dis- 
trict Court  for  further  proceeding  upon  the  judgment  by  default  The  appellant 
to  pay  the  costs  of  this  appeal. 


Succession  of  Charles  Thompson. 
Ambrose  Lanfeab.  v.  J.  B.  Ritchie,  Curator 

r 
On  the  deaUi  of  a  Bul^ect  of  the  King  of  Sweden,  an  administrator  of  his  succession  was  appointed, 

whom  the  Swedish  Vice  Consul  sought  to  supercede,     ffdd:  the  right  claimed  is  not  sustained  bj 

any  law,  or  treaty  stipulation. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J.  6. 
Schmidt  for  plaintiff.    /.  W.  Price,  for  defendant. 

Ogden,  J.  The  succession  of  the  deceased  was  duly  opened  in  the  Second 
District  Court,  as  that  of  a  foreigner  not  domiciled  in  this  State,  and  leaving 
property  within  the  jurisdiction  of  the  Court.  The  petitioner,  as  Vice  Consul 
of  the  King  of  Sweden  and  Norway,  for  the  port  and  city  of  New  Orleans,  repre- 
sents, that  the  deceased  was  a  Swede  by  birth,  and  at  the  time  of  his  death  was 
a  subject  of  the  Ring  of  Sweden.  On  this  ground  he  claims  the  right  in  bis 
capacity  of  Consul  to  take  the  succession  out  of  the  hands  of  the  defendant, 
who  is  the  duly  appointed  administrator.  This  right,  he  alleges,  he  is  entitled 
to  exercise  under  the  law  of  nations,  the  laws  of  the  United  States  and  by  virtue 
of  treaties  entered  into  between  the  United  States  and  the  King  of  Sweden  and 
Norway. 

The  right  claimed  is  incompatible  with  the  sovreignty  of  the  State  whose  juris- 
diction extends  over  the  property  of  foreigners  as  well  as  citizens  found  within 
its  limits.  The  disposition  of  the  estates  of  foreigners  has  been  made  the  sub- 
ject of  special  legislation  and  no  treaty  or  law  of  the  United  States  exists  which 
as  the  paramount  law  confers  any  such  right  as  is  claimed  by  the  petitioner,  nor 
are  we  aware  of  any  principle  of  the  law  of  nations  vhich  would  entitle  the  pe- 
titioner to  call  in  question  the  authority  of  our  laws  on  that  subject 

The  judgment  of  the  Court  below  is  therefore  affirmed  with  costs. 


Succession  of  Mrs.  Simon  Cucullu — On  an  opposition  of  S. 

CUCULLU. 

An  heir  who  has  taken  the  benefit  of  tlie  Bankrupt  Act  is  not  thereby  discharged  from  his  obligation 
to  collate  the  advances  received  by  him. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lee,  J.    Duvig- 
neaud,  for  the  executors.     CoUim,  for  opponent  and  appellant 
VooRHiES,  J.     The  account  or  settlement  filed  in  this  case,  is  opposed  by 
Seraphifii  CvcuUu,  one  of  the  forced  heirs  of  the  testatrix,  who  is  sought  to  be 
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made  liable  to  the  extent  of  his  share  for  advances  made  to  him  by  his  father,    scocmsiow  of 
Simon  CueuUu,  ^"^^^"• 

He  is  appellant  from  the  judgment  dismissing  his  opposition. 

The  evidence  shows :  by  an  authentic  act,  dated  the  24th  of  May,  1862,  the 
^pellant  acknowledged  the  receipt  of  $33,091  97,  as  advances  from  bis  father, 
^mon  Cucullu,  which  he  obligated  himself  to  reimburse  as  soon  as  his  affairs 
would  enable  him  to  do  so:  "Auasitot  que  sea  affaires  le  mettront  d  meme  de  le 
fokre .-"  otherwise,  to  collate  the  same  in  the  successions  of  his  father  and  mo- 
ther. In  the  settlement  of  the  succession  of  Simon  Cuoullu^  deceased,  made 
between  his  widow  and  heirs  on  the  16th  of  May,  1840,  the  appellant  is  debited 
with  the  sum  of  $65,483  88,  and  credited  with  the  sum  of  $13,878 12i,  as  the 
amomit  of  his  hereditary  share,  which  left  a  balance  due  by  him  of  $51,878  70#. 
We  would  infer  fix>m  the  statement  of  this  debt  in  the  settlement,  that  it  was 
contracted  anterior  to  the  sale  of  the  effects  of  the  community.  It  was  excluded 
from  the  settlement  or  partition,  and  reserved,  with  other  assets,  for  future  ad- 
justment. As  a  debt  due  to  the  community,  it  is  clear  that  the  surviving  part- 
ner was  entitled  to  one-half  thereof 

But  it  is  uziged  by  the  appellant  that  he  is  released  from  the  obligation  of  col- 
lating by  virtue  of  a  discharge  and  certificate  obtained  by  him  on  the  11th  of 
October,  1842,  under  the  act  of  Congress  entitled,  "An  Act  to  establish  a  uni- 
form sjstem  of  bankruptcy  throughout  the  United  States,'*  approved  19th  Au- 
gust, 1841.  The  provisions  of  that  Act  extend  to  all  debts  of  the  insolvent  exist- 
ing at  the  time  of  the  discharge.  Were  we  to  hold  that  the  obligation  of  the 
appellant  came  within  the  provisions  of  that  Act,  it  would,  in  our  opinion,  be  sub- 
verdve  of  the  principle  consecrated  in  our  Code,  that  "the  obligaton  of  collating 
is  fonnded  on  the  equality  which  must  be  naturally  observed  between  children 
and  other  lawful  descendants,  who  divide  among  them  the  succession  of  their 
&ther,  mother,  and  other  ascendants ;  and  would  besides  be  in  violation  of  the 
law  securing  the  rights  of  forced  heirs  to  the  legitime.  Art  1307,  1480  ei  aeq. 
The  ISOoth  article  of  our  Code  declares:  "The  collation  of  goods  is  the  sup- 
posed or  real  return  to  the  mass  of  the  succession,  which  an  heir  makes  of  pro- 
perty which  he  received  in  adtaneeofhis  share  or  otherwise,  in  order  that  such 
propertj  may  be  divided  together  with  the  other  effects  of  the  succession." 
**  The  collation  is  made  by  taking  less,  when  the  donee  diminishes  the  portion 
he  inherits,  in  proportion  to  the  value  of  the  object  he  has  received,  and  takes 
80  much  less  from  the  surplus  of  the  effects  of  the  succession."  Art  1331,  C.  C. 
Thus  it  is  obvious  from  these  articles,  that  the  appellant's  obligation  cannot  be 
viewed  as  a  debt  reached  by  the  bankrupt  act;  it  is  nothing  more  than  the  re- 
ceipt of  his  share  in  adtance.  It  is  true,  as  remarked  by  our  learned  brother  of 
the  District  Court,  "if  the  heirs  were  seeking  to  receive  the  overplus  which  the 
opfponent  has  received  beyond  his  share,  a  different  question  would  be  present- 
ed.**   Bat  saoh  is  not  the  case  here. 

It  Is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed  with  costs. 
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Z.  D'Arensbourg  V,  Chauvin  &  Levois. 

Lesion  is  no  groiind  for  the  refdsslon  of  a  Judicial  sale. 
The  irregular  ties  of  a  Judicial  sale  are  cored  by  monition. 
C.  C.  1868-2572. 

1  PPEAL  from  the  First  District  Court  of  New  Orleans,  Larw^  J.  David^ 
J\.  for  plaintiff  and  appellant.    St.  Paul  and  Bouneyy  for  defendant 

Campbell,  J.  This  suit  was  instituted  for  the  recovery  of  a  plantation, 
slaves  and  movahles,  purchased  by  defendants,  at  a  Sheriff's  sale  made  in  Janu- 
ary 1848,  under  an  order  of  seizure  and  sale  issued  at  the  suit  of  the  Union 
Bank  of  Louisiana  against  the  present  plaintiffs. 

Alleging  lesion  and  certain  irregularities  in  the  Sheriff's  sale,  they  pray  that 
it  be  annulled  and  that  they  be  restored  to  the  possession  of  the  property. 
They  claim  also  the  revenues  of  the  plantation,  amounting,  as  is  alleged,  to 
$20,000  annually. 

In  an  amended  petition,  $2,000  is  claimed  as  the  value  of  sugar  cane,  cut  down 
before  the  seizure  and  not  included  in  the  sale,  but  taken  possession  of  by- 
defendants. 

The  defendant  claims  title  by  virtue  of  the  sale  set  forth  by  petitioners  and 
open  and  peaceable  possession  under  it  They  further  urge  the  pica  of  rea 
judicata^  and  a  judgment  homologating  said  sale,  rendered  on  a  writ  of  moni- 
tion. To  the  demand  for  movable  property,  or  its  value,  the  prescription  of 
three  years  is  pleaded. 

We  have  not  deemed  it  necessary  to  examine  the  plea  of  ret  judicata  or 
prescription,  the  plaintiffs  having  wholly  faOed  to  establish  their  demand  on 
the  merits. 

Lesion  is  no  ground  for  the  rescission  of  a  judicial  sale ;  and  the  proceedings 
under  the  writ  of  monition  cured  all  the  irregularities  of  the  sale,  if  any  existed. 
C.  C.  1863,  2572.     Act  of  10th  March,  1834,  B.  &  C.  Digest,  p.  686. 

The  judgment  of  the  District  Court  is  affirmed,  with  costs. 


C.  Williams  and  Husband  v.  M.  CotrnxNET. 

Appeal  dismined  because  one  of  tbe  defendant's  warrantors  had  not  been  made  a  party  to  it. 

APPEAL  from  the  District  Court  of  the  Parish  of  Point  Coup6e,  Farrar^ 
J.  Ratliff^  for  plaintiff  and  appellant: 
As  to  plaintiff's  right  to  a  second  appeal,  the  judgment  was  rendered  in  the 
court  of  the  first  instance,  on  the  Slst  day  of  December,  1852.  The  order 
for  this  appeal  was  granted  on  the  28th  of  March,  1853.  Petition  and 
citation  of  appeal  was  served  on  Micajah  Courtney^  on  the  6th  of  April,  1853  ; 
on  David  BarrotDj  Executor,  on  the  same  day,  and  was  served  on  the  samc^ 
day — 6th  of  April,  *53— on  Samuel  /.  Powell^  Curator  ad  hoe.  Thus  the  appeal 
is  m  time,  say  nothing  of  the  fact,  that  plaintiff  resides  and  has  resided  nearl  v 
all  her  life  in  the  State  of  Mississippi.  See  C.  P.  593  ;  see  Smith  v.  Vanhill^ 
11  L.  R.  383.  Roberts  v.  Benton,  1  R.  R.  100.  4  R.  R.  259.  2  Ann.  484.  a 
Ann.  628.  The  bond  was  filed  80th  day  of  March,  1853.  We  now  consider 
that  we  are  properly  before  this  court,  and  ask  most  respectfully  an  attentive 
consideration  of  our  demand. 
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Brewer  d  CoUim,  and  U.  R  Phillip9,  for  defendant.  WnxiAns 

TooBHiKs,  J.    This  is  a  petitory  action.    The  plaintiffs  claim,  by  inheritance,      Gouxtkst. 
one-fiJUi  of  a  tract  of  land  in  the  defendant's  possession,  as  one  of  the  forced 
heiis  of  lliehael  WiUiaiM^  who  owned  and  possessed  the  same  at  the  time  of 
his  death. 

The  defendant  avers  that  he  holds  the  land  in  his  possession  by  virtue  of 
good  and  soffident  titles,  two  acres  of  which,  under  a  Sheriff  *s  sale  made  by 
virtue  of  an  order  of  seizure  and  sale  at  the  suit  of  the  Baiik  of  Lauisiana  v. 
John  Detmont^  and  the  balance  by  purchase  from  Bartholomew  Barrow,  Re 
abo  pleads  the  prescription  of  five,  ten  apd  twenty  years ;  and  prayed  that  the 
Bank  of  Louisiana,  John  Deemont  and  Bartholomew  Barrow^  be  cited  in  war- 
canty.  His  warrantors,  on  being  dtcd,  answered  severally,  except  the  Bank 
of  LouiaiaiHL 

It  is  averred  that  Barrow's  title  to  the  land  in  dispute  is  derived  from  the 
estate  of  Mary  Ann  Williams^  wife  of  Michael  Williams^  and  mother  of  the 
pluntiff^  who  acquired  the  same  by  purchase  at  the  judicial  sale  of  her  hus- 
band's estate  made  on  the  28th  of  January,  1823 ;  that  the  plaintiff  having 
soeepted  her  estate  purely  and  simply,  is  therefore  estopped  from  disputing 
said  title ;  that  on  the  14th  of  February,  1826,  Bohert  B.  Barrow  purchased 
the  land  in  question  at  the  judicial  sale  of  the  estate  of  said  widow  of  Michael 
Williame^  and,  on  the  16th  of  June,  1830,  conveyed  the  same  to  Jamee  Jones^ 
from  whose  estate  the  defendant  acquired  the  same  by  purchase.  The  judi- 
dal  sale  of  the  estate  of  Michael  Williams,  made  under  a  decree  of  the  Pro- 
•  bate  Court,  was  a  cant  or  licitation  made  for  the  purpose  of  effecting  a  parti- 
tion between  his  widow  and  heirs.  The  prescription  of  five  years  is  also  pleaded 
by  this  warrantor. 

John  Deemoniy  it  is  averred  by  the  curator  ad  hoc  appointed  to  represent 
bim,  purchased  from.  Imlay  Keep,  whom  he  prayed  to  be  cited  in  warranty. 

In  relation  to  the  Louisiana  Bank,  issue  is  joined  tacitly  by  a  judgment  by 
defiiult  rendered  on  the  3d  of  June,  1861. 

On  the  Slst  of  December,  1862,  the  District  Court  rendered  judgment  in  favor 
of  the  defendant,  and  the  plaintiff  appealed.  The  appeal  was  dismissed  by  our 
predeceasors,  on  the  ground  that  all  the  parties  having  an  interest  that  the 
judgment  of  the  District  Court  should  remain  undisturbed  had  not  been  made 
parties.  The  present  appeal  comes  up  on  a  second  order  granted  by  the  Dis-  ' 
trict  Court,  and  a  similar  motion  has  been  made  by  the  appellees  to  have  the 
same  dismissed. 

The  record  shows  that  the  Louisiana  Bank,  one  of  defendant's  warrantors, 
has  not  been  made  a  party  to  this  appeal  C.  P.  711.  On  the  dismissal  of  the 
finner  appeal,  the  court  said:  "The  warrantors  are  the  parties  upon  whom 
the  loss  18  to  fidl  in  case  the  judgment  should  be  reversed ;  they  have  a  direct 
interest  that  it  should  remain  undisturbed,  and  under  the  settled  jurisprudence 
of  this  court,  the  appeal  cannot  be  sustained.*'  It  is  therefore  clear  that  this 
appeal  must  be  dismissed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  this  appeal  be  dismissed 
at  tiie  appellant's  costs. 
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C.  L.  Landry  v.  J.  Tullier. 

Where  the  quAntity  of  land  ia  not  mentioned  in  the  title  and  no  boandary  is  giren  in  the  rear,  the 
sale  cannot  be  coniiidcred  as  one  per  aMrHorum^  except  so  far  as  to  entitle  the  purchaser  to  take 
all  the  land  between  the  boundaries  designated  on  the  front ;  and  the  plaintiflT  cannot,  under  a 
title  which  calls  for  "  twenty-five  arpents  or  more  in  depth,"  extend  the  rear  line. 

A  record  of  a  suit  between  other  parties  is  not  properly  admissible  to  proTO  rtn  iptam,  when  it  has 
no  Important  connection  or  bearing  on  the  case. 

C.  C.  850. 

APPEAL  from  the  District  Court  oC  the  Parish  of  West  Baton  Rouge,  Ho- 
hertsouy  J.    Pitot  &  Elam,  Edwards  <Sb  Barrow^  for  pliuntiff  and  appel- 
lant   Heron  and  T,  G.  Morgan^  for  defendant 

Ogden,  J.  A  judgment  was  rendered  in  the  court  below  on  the  verdict  of 
a  jury,  dismissing  the  demand  of  the  plaintiff,  in  a  petitory  action  to  recover  a 
parcel  of  land,  to  which  both  parties  set  up  title  by  the  pleadings. 

In  tracing  his  title  to  the  tract  which  the  plaintiff  avers  embraces  the  land 
in  dispute,  he  claims  under  N,  Miriam^  who,  on  the  5th  of  October,  sold  the 
land  to  Jean  Charles  Comeaux,  from  whom,  by  a  regular  chain  of  conveyances, 
the  title  is  derived  to  the  plaintiff.    In  the  sale  from  Miriam  to  Comeaur,  the 
tract  of  land  is  described  as  follows :    *^  All  that  certain  tract  or  parcel  of 
land  situated  in  said  parish,  on  the  right  bank  of  the  river  Mississippi,  bounded 
above  by  lands  of  Pierre  Paul  Lehlane,  and  below  by  lands  of  Pierre  Domi- 
nique^ containing  eleven  arpents  or  more  in  front,  on  the  Mississippi,and  twenty- 
five  arpents  or  more  in  depth,  with  all  its  privileges  and  appurtenances."    The  * 
locus  in  quo  is  not  embraced  in  the  depth  of  twenty -five  arpents  from  the  Mis- 
sissippi river,  and  the  defendant  is  in  possession  of  it  under  a  title  to  the  tract 
of  land  which  lies  opposite  on  the  bend  of  the  river  which  it  fronts.     The  title 
of  the  defendant  to  this  land  was  confirmed  by  an  Act  of  Congress,  passed  the 
28th  of  May,  1880,  and  by  the  approved  survey  in  evidence,  the  land  claimed 
by  the  plaintiff  in  this  suit  is  embraced  within  the  calls  of  defendants  title.     It 
is  only  by  running  back  a  greater  distance  or  depth  than  twenty-five  arpents 
from  the  river,  that  the  plaintiff's  title  conflicts  with  that  of  the  defendant,  and 
this  his  counsel  claims  he  has  a  right  to  do,  on  the  ground  that  the  sale  from 
Miriam  to  Comeaux  was  a  sale  ^^per  atersionemy    As  the  quantity  of  land  is 
'  not  mentioned  in  the  title,  and  no  boundary  is  given  in  the  rear,  the  sale  can- 
not be  considered  as  one  per  atersionein^  except  so  far  as  to  entitle  the  purcha- 
ser to  take  all  the  land  between  the  boundaries  designated  on  the  front     Tho 
Article  850  of  the  Civil  Code  declares :  "  If  any  one  sells  or  alienates  a  piece 
of  land  from  one  fixed  boundary  to  another  fixed  boundary,  the  purchaser 
takes  all  the  land  between  such  bounds,  although  it  gave  him  a  greater  quanti- 
ty of  land  than  is  called  for  in  his  title,  and  though  the  surplus  exceed  the 
twentieth  part  of  the  quantity  mentioned  in  his  title."    If,  therefore,  on  actual 
survey,  it  had  turned  out  that  there  was  a  greater  quantity  than  eleven  arpents 
front,  the  purchaser  would  have,  notwithstanding,  been  entitled  to  all  the  land, 
between  tho  designated  boundaries  running  back  twenty-five  arpents,  althougU 
a  greater  quantity  of  land  would  thus  be  obtained,  than  multiplying  the  nuun- 
ber  of  arpents  front  by  the  number  in  depth,  would  afford,  and  the  vendor 
would  be  bound  to  warrant  the  title  to  all  the  land  embraced  by  the  designated, 
boundaries  ;  but  there  being  no  boundary  in  the  rear,  the  law  referred  to  has 
no  application  to  the  right  claimed  by  the  plaintiff  to  have  agreater  depth  than 
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twenty-five  arpents.    As  he  docs  not  complain  that  he  has  a  less  quantity  of    c.U  Lajtobt 
land  than  would  be  obtained  by  multiplying  the  number  of  acres  in  front  by     j.  tuluu. 
the  number  of  acres  in  depth,  it  is  clear  that  he  has,  in  quantity,  all  the  land 
called   for  by  the  sale    from  Miriam  to  Comeaux ;  and  it  is  only  when  the 
quantity  is  either  greater  or  less  than  that  intended  to  bo  sold,  that  there  is 
any  room  for  the  application  of  the  principle  of  law  regulating  sales  **/;er  ater- 

The  case  relied  on  from  2d  Louisiana  Reports,  of  Marigny  v.  Nitit^  which 
is  the  only  analogous  case  referred  as  to  the  description  of  the  land  sold,  was 
a  dispute  in  regard  to  the  extent  of  the  front  of  the  tract  which  was  desig- 
nated by  boundaries,  as  in  this  case.  The  judgment  of  the  court,  which  was 
first  rendered,  it  appears,  was  on  application  for  re-hearing,  and  with  consent 
of  the  parties  set  aside  ;  but  the  opinion,  as  expressed  by  the  court,  we  think, 
accords  with  the  views  we  have  taken  of  the  law  in  this  case.  But  it  is  next 
contended,  that  from  the  expressions  used  in  the  act  of  sale,  "  twenty-five 
arpents  or  more  in  depth,"  the  inference  must  be  drawn  that  Miriam  intended 
to  include  whatever  depth  he  had.  We  cannot  consider  from  those  expressions 
that  he  intended  to  convey  a  title  which,  running  back  more  than  twenty-five 
arpents,  would  interfere  with  any  adverse  claimants.  Ho  would  not  have  been 
bound  to  warrant  the  title  for  any  greater  depth,  and  as  the  act  of  sale  contained 
no  reservation  or  exemption  from  warranty  for  any  portion  of  the  land  sold, 
his  obligation  as  warrantor,  and  the  right  of  the  plaintiff  as  to  the  quantity  of 
land  sold,  must  be  regarded  as  co-extensive.  It  should  be  observed,  that  the 
sale  contains  no  reference  to  any  previous  titles  or  surveys  by  which  any  defi- 
nite meaning  could  be  attached  to  the  use  of  the  word  "  more*^  in  defining  the 
depth,  for  the  same  expression  is  used  in  describing  the  front  between  fixed 
boandaries. 

The  plaintiff  complains  of  the  rejection  by  the  court  below,  of  the  record  of 
a  suit  of  Lacour  v.  Dusia  Leblanc^  which  was  offered  by  him  in  evidence,  to 
show  that  a  judgment  was  rendered  in  that  case  in  favor  of  Lacour^  his  ven- 
der, for  the  whole  depth,  and  which  judgment,  he  says,  was  a  bar  to  the  whole 
world.  A  record  of  a  suit  between  other  parties,  is  properly  admissible  to 
prove  rem  ipsam^  when,  from  the  circumstances  of  the  case,  it  has  some  impor- 
tant connection  or  bearing  on  questions  at  issue  between  other  parties.  We 
can  perceive  no  such  bearing  or  connection  in  this  case,  and  think  the  evidence 
was  propefly  rejected. 

The  pUuntiff  next  contends  that  he  is  entitled  to  recover  the  land  in  dispute 
by  prescription,  in  virtue  of  his  possession  for  more  than  ten  years,  of  a  part 
of  the  tract,  with  a  title  to  the  whole  as  derived  by  him  from  Lacour^  who 
acquired  the  property  from  the  Acostas  as  far  back  as  1821,  in  both  of  which 
deeds  the  land  is  conveyed  with  a  depth  of  forty  arpents.  Although  those  who 
claimed  the  land  under  Comeaux^  to  whom  Miriam  sold,  acquired  no  title  to 
more  than  twenty-five  arpents  in  depth,  the  title  to  Lacour  in  1821,  conveying 
a  depth  of  forty  arpents,  would  be  a  sufficient  basis  for  the  prescription  of  ten 
years,  if  actual  possession  had  been  proved  of  the  land  in  controversy  during 
that  time,  and  the  civil  possession  resulting  from  the  possession  of  a  part  with 
a  title  to  the  whole  would  suffice,  if  there  had  been  neither  actual  nor  civil  pos- 
session by  the  defendant,  or  his  authors  during  that  period  ;  but  the  cviclcnco 
shows  that  the  defendant  had  a  small  part  of  the  laud  claimed  in  this  suit 
U 
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0.  L.LDIDBT  enclosed  and  in  cultivation  within  the  period  of  ten  years,  counting  from  1821, 
J.  TuLUBu  80  that  there  was  not  the  continuous  and  uninterrupted  possession  required  by 
Art.  3458  of  the  Code.  The  defendant  and  his  authors  may  also  be  said  to 
have  had  the  same  civil  possession  resulting  from  the  possession  of  the  front  of 
their  tract  with  a  title  confirmed  by  Congress  in  1880,  running  back  forty 
arpents  in  depth.  On  the  whole,  we  see  no  reason  to  disturb  the  verdict  of 
the  jury. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  tho 
court  below  be  affirmed,  with  costs. 


John  C.  Beatty  et  als.  v.  Antoine  Michon. 

Th«  plalntifb  claimed  several  parcels  of  land,  some  of  them  by  virtae  of  patents,  others  by  virtue  of 
entries  for  which  patents  had  not  issued.  The  defendant  claimed  the  same  land  under  certificates 
of  confirmations  by  the  Register  and  Recelyrr  of  the  Land  Office,  embraced  in  their  reports,  con- 
firmed by  Acts  of  Congress  anterior  to  the  dates  of  the  patents  and  entries.  The  plaintiflb  con- 
tended that  the  boundaries  of  the  defendant's  claims  were  rague  and  uncertain,  and  required  to  be 
fixed  by  oflicial  surveys  to  complete  the  title  to  any  land  whatever.  Beld:  The  confirmations 
which  conflict  with  the  plaintiffit'  patents  and  entries,  were  susceptible  of  a  precise  and  definite 
location  by  reference  to  the  previous  surveys  which  were  on  file  in  the  Register's  office.  From  theni 
it  appeared  that  the  lands  entered  by  the  defendant  were  necessarily  embraced  within  the  bonn- 
dary  of  the  confirmation*— and  such  being  the  case,  the  Acts  of  Congress  confirming  the  claims 
reported  on  fkvorMbly  by  the  commissioners,  are  equivalent  to  patents.  It  was  the  duty  of  the 
government  to  cause  resurveys  to  be  made,  so  as  to  seperate  the  private  claims  of  defendant  from 
the  rest  of  the  land  embraced  in  the  township.  The  failure  to  do  so  could  not  pr^udiee  the  defen- 
dant nor  the  plaintiflb  under  subsequent  entries. 

When  confirmations  correspond  substantially  with  the  desc  iptlon  of  the  land  in  the  certificates  of 
confirmation,  it  must  be  presumed  that  the  confirmations  were  made  In  reference  to  them. 

A  party  who  enters  land  subsequent  to  the  confirmation  of  the  claim  of  another  to  it.  Is  entitled  to  no 
other  notice  than  that  which  the  government  should  give  by  causing  the  confirmed  claims  to  be 
truly  entered  on  the  township  map. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche  Interior,  Ban- 
dall^  J.    /.  C,  &  A,  Beatty y  for  plaintiffs  and  appellants : 

1st  When  the  boundaries  of  a  confirmed  claim  are  vague  and  uncertain,  and 
are  to  be  fixed  by  the  operations  of  the  surveying  department  and  before  the 
survey  or  location,  the  government  sells  a  part  of  the  land  not  necessarily  em- 
braced within  the  tract  confirmed,  the  title  of  the  purchaser  will  prevail.  Lott 
V.  Proudhomme.  8  Rob.  296.    Fahey  v.  Anderson^  6  Ann.  681. 

2d.  It  is  not  snown  that  the  plots  offered  in  evidence  in  this  case  were  ofi^sred 
before  the  Commissioners,  or  Uiat  the  confirmation  was  made  in  reference  to 
these  plots.     See  Slack  v.  Orill&n,  18  La.  R.  57. 

8d.  If  the  confirmation  was  made  according  to  the  act  offered  in  evidence, 
and  they  were  properly  located  by  the  survey  of  November  22,  1848,  yet  as 
these  plans  and  the  former  survey  are  not  shown  to  have  been  returned  to  tho 
proper  office,  and  recorded  so  as  to  give  notice,  they  are  not  binding  on  third 
parties.  Baldwin  v.  Stafford,  10  Mar.  418.  Commissioner  of  Land  Office  has 
no  authority  to  vac^ite  patents  already  issued.     3  li.  295. 

WinrTtester  Hall,  for  defendant,  cited  Marnh  d-  Miller  v.  OottMnlier,  16  T^a. 
89.     Kittridge  v.  Bravd,  2  Rob.  40. 

OoDEN,  J.  This  case  presents  a  conflict  of  titles  to  several  parcels  of  land, 
claimed  by  the  plaintiffs  by  virtue  of  three  patents  from  the  United  States, 
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d^ted  July  3d,  1848,  and  cerUin  entries  made,  for  which  patents  have  not   Beattt  ct  il. 
issaed,  dated  26th  January,  1849,  and  claimed  by  the  defendant,  under  three      a.  Michow. 
certificates  of  confirmation  by  the  Register  and  Receiver  of  the  Land  Office, 
embraced  in  their  reports,  confirmed  by  Acts  of  Congress,  bearing  date  3d  of 
March,  1835,  and  4th  July,  1836. 

The  titles  of  'defendant  being  anterior  in  date  to  those  of  the  plaintiffs,  the 
only  question  is,  whether  the  boundaries  were  so  defined  in  the  confirmations 
and  accompanying  plots  of  survey,  as  to  separate  the  land  embraced  in  them 
from  the  public  domain.  If  so,  the  Acts  of  Congrer^s,  confirming  the  claims 
reported  on  favorably  by  the  Commissioners,  are  equivalent  to  patents,  and  the 
entries  made  by  the  plaintiffs,  in  consequence  of  the  neglect  or  failure  of  the 
^eots  of  the  government  to  mark  these  private  claims  on  the  township  map, 
conferred  no  valid  title. 

The  plaintiffs  contend  that  the  boundaries  of  these  confirmed  claims  of  de- 
fendant, are  vague  and  uncertain,  and  required  to  be  fixed  by  ofiicial  surveys 
before  titles  to  any  specific  and  definite  quantity  of  land  could  be  considered  as 
derived  under  them  ;  and  they  Te\j  on  the  cases  of  Lott  v.  Prudhomme^  3  Rob. 
!  295,  and  Paluy  v.  Anderwn\  6  Ann.  G81,  as  settling  the  principles  which  ought 

I  to  govern  this  case.     It  is  true  that  in  the  present  case,  as  in  both  of  the  cases 

above  referred  to,  there  is  a  vagueness  and  uncertainty  in  the  boundaries  as 
set  forth  in  the  confinnation,  but  there  is  a  material  difference  in  this  respect; 
in  neither  of  those  cases  does  it  appear  that  there  was  any  plot  accompanying 
the  confirmation,  nor  had  there  been  any  survey  or  location  of  the  confirma- 
tions made  until  subsequent  to  the  entries  made  by  the  a<l verse  claimants.  In 
the  present  case,  the  titles  under  which  the  defendant  claims,  had  been  located 
previous  to  the  confirmations,  and  the  confirmations  were  made  in  reference  to 
these  previous  surveys.  We  do  not  understand  the  decisions  in  either  of 
those  cases,  as  affirming  that  where  a  previous  survey  of  the  land  has  been 
made,  it  is  necessary  for  the  validity  of  a  title  by  confirmation,  that  it  should 
again  be  surveyed  under  the  authority  of  the  government.  Such  a  survey  is 
always  ordered  and  made  by  the  government  to  prevent  a  conflict  between  the 
confirmed  claim  and  the  public  domain  remaining  subject  to  sale,  but  has  never 
been  supposed  to  be  necessary  to  complete  the  title  under  a  confirmation,  except 
where  the  title  has  been  confirmed  as  a  floating  claim,  and  so  the  court  must 
have  regarded  the  confirmation  in  the  cases  above  cited,  in  order  to  arrive  at 
the  eooelusion  to  which  they  came. 

In  the  case  of  Fahei/  v.  An/ferson^  the  certificate  of  confirmation  mentioned 
*duit  the  land  was  to  have  such  form  and  marks,  natural  and  artificial,  as  should 
be  repreaenied  in  a  plot  thereof,  to  be  returned  by  the  principal  deputy  sur- 
veyor; and  the  Act  of  Congress  expressly  required  that  the  claimant  should 
cause  to  be  made  at  his  expense,  under  the  direction  of  the  Surveyor  General, 
the  survey  mentioned  in  the  certificate.  The  court  say :  "As  neither  the  plain- 
tiff nor  their  author  appear  to  have  taken  any  steps  after  the  confirmation  to 
perfect  their  title,  the  defendant's  vendor  could  not,  by  the  use  of  reasonable 
diligence,  have  ascertained  the  location  of  their  claims ;"  and  it  was  held,  the 
United  States  had  the  right,  under  these  circumstances,  to  sell  any  portion  of 
land  not  necessarily  embraced  within  the  boundaries  of  the  tract  confirmed. 
The  features  of  this  case,  as  presented  by  the  evidence,  are  essentially  differ- 
ent 
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BiUTTT  n  iL.  fi^Q  ^^Q  confirmations  which  conflict  with  the  plaintiff  ^s  patents  and  entries, 
A.  MicHoN.  were  susceptible  of  a  precise  and  definite  location,  by  reference  to  the  previous 
surveys  which  were  on  file  in  the  Register's  office.  The  bearings  and  dis- 
tances were  established  by  these  surveys,  and  there  were  natural  objects 
referred  to,  which  showed  that  the  lands  entered  by  the  plaintiffs  were  neces- 
sarily embraced  within  the  boundaries  of  tlie  confirmations.  Under  those  cir- 
cumstances, it  was  the  duty  ol  the  government  to  cause  the  resurveys  to  be 
made  so  as  to  separate  the  private  claims  of  defendant  from  the  rest  of  the  land 
embraced  in  thb  township.  It  further  appears  from  the  evidence,  that  on  the 
5th  of  February,  1848,  the  defendant  addressed  a  letter  to  the  Surveyor  Gene- 
ral, enclosing  his  confinnation,  and  asking  for  an  order  of  survey ;  that  he  re- 
peated this  request  by  a  subsequent  letter,  and  that  on  the  17th  of  March,  an 
order  of  survey  issued,  which  might  have  been  executed,  but  for  the  neglect  of 
the  deputy  surveyor,  before  the  entries  could  have  been  made  by  the  plaintiffs. 
The  surveys  were  made  afterwards,  on  the  22d  of  November,  1848,  and  ap- 
proved by  the  Surveyor  General,  on  the  9th  of  January,  1849.  If  the  confir- 
mations of  the  defendant  could  be  regard  jd  as  mere  floating  claims,  the  loca- 
tion of  them  by  the  government,  notwithstanding  the  neglect  of  its  officers  and 
agents  to  perform  their  duty,  would  have  been  a  completion  of  the  title,  too 
late,  to  prevail  over  the  purchases  from  the  government  made  by  the  plaintiffs; 
but  we  are  of  opinion  they  cannot  be  so  regarded  ;  thajt  the  defendant  having 
done  all  it  was  in  his  power  to  do,  cannot  be  made  to  suffer,  from  the  fact  that 
the  township  map  was  made  out  and  returned  by  the  Surveyor  General,  with- 
out any  notice  of  his  claim. 

It  is  contended  by  the  plaintiffs  that  it  is  not  shown  that  the  plots,  offered  in 
evidence,  were  offered  before  the  commissioners,  or  that  the  confirmation  was 
made  in  reference  to  these  plots.  We  think  that  as  they  were  on  file  in  the 
office  of  the  commissioners,  and  correspond  substantially  with  the  descriptions 
of  the  land  in  the  certificates  of  confirmation,  it  must  be  presumed  that  the 
confirmations  were  made  in  reference  to  them.  The  notice  filed  by  the  claimant 
described  the  land  by  reference  to  one  of  the  surveys  and  by  natural  objects, 
which  figure  on  the  other  plot  We  do  not  think  the  plaintiffs  who  acquired 
title  subsequent  to  the  confirmations,  were  entitled  to  any  other  notice  than 
that  which  the  government  should  have  given  them  by  causing  defendant's  pri- 
vate claims  to  be  truly  represented  on  the  township  map. 

We  think  the  defendant  has  shown  a  superior  title  to  the  land  in  dispute. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  reversed,  and  that  there  be  judgment  in  favor  of  the  defendant,  quiet- 
ing him  in  his  title  to  the  land  embraced  in  the  three  surveys  offered  by  the 
Surveyor  General,  on  the  9th  January,  18 i9,  and  that  the  plaintiffs  pay  costs 
in  both  courts. 
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State  of  Louisiana  v.  L.  Portk.  4r  esil 

9  105 
The  1st  section  of  the  Act  of  March  l$th,  1S39,  entitleil  "  An  Act  to  supiiress  more  effectaAlly  trade  115  607: 
and  barter  with  slaves/'  prorides  that  **  any  person  or  persons  who  shall  buy,  sell  or  receive  of,  to 
or  from  any  slave  or  slaves,  any  corn,  hay,  fodder,  meal,  spirltuons  liquors  or  other  produce  or 
commodity  whatever,  without  the  consent  of  the  master,  owner,  overseer  or  employer  of  such  slave 
or  slaves,  shall  be  guilty  of  a  high  misdemeanor."  The  indictment  under  the  section  charged  the 
defendant  with  having  sold  spirituous  liquors  to  a  slave,  and  negatived  the  fact  of  the  consent  In 
writing  of  the  master,  owner,  overseer  or  employer,  following  literally  the  language  of  the  statute, 
in  so  far  as  it  describes  the  odTence.  Ifeld :  That  the  indictment  sufficiently  set  forth  the  oflTence. 
The  accused  elected  to  be  tried  by  the  court  rathtr  than  by  a  Jury,  on  a  charge  of  selling  liquor  to 
a  slave.  On  the  trial  the  prosecution  proved  that  the  slave  entered  the  store  of  the  accused, 
which  was  shut  behind  him ;  that  it  was  afterwards  opened,  when  the  slave  came  out  with  a  Jog  of 
whiskey  in  his  hand.  The  accused  excepted  to  the  introduction  of  the  evidence.  Ileld:  That  by 
electing  to  be  tried  by  the  court,  the  accused  has  placed  it  out  of  his  power  to  present  this  question 
to  the  Supreme  Court ;  it  could  have  been  presented  If  the  trial  had  been  by  Jury,  by  asking  in- 
structions of  the  court;  the  question  might  then  have  been  brought  up  by  exception,  but  for  any- 
thing that  appeared  direct  proof  of  the  sale  of  the  whiskey  1^  the  accused,  might  have  been  made. 

APPEAL  from  the  District  Court  of  the  Parish  of  Pointe»Coup6e,  Cooley,  J., 
Isfiae  E.  MorsSj  Attorney  General,  for  the  State.     Provosty  and  Farrar^ 
for  the  accused. 

Camprell,  J.  The  defendant  having  hcen  found  guilty  of  selling  spirituous 
liquors  to  a  slave,  without  the  consent  in  writing  of  his  master,  owner,  overseer 
or  employer,  moved  in  arrest  of  judgment,  on  the  ground  that  the  indictment 
contains  no  allegation  of  any  of  the  facts,  which,  under  the  3d  section  of  the  Act 
of  1852,  would  go  to  rehut  th«  general  presumption  of  innocence,  and  to  create 
a  presumption  of  guilt.  This  motion  having  been  overruled,  the  defendant  was 
by  judgment  of  the  court,  sentenced  to  pay  a  fine  of  three  hundred  and  ten 
dollars  and  to  be  imprisoned  for  the  term  of  one  month ;  from  which  judgment 
he  has  prosecuted  this  appeal. 

Besides  the  overruling  of  the  motion  in  arrest  of  judgment,  defendant  assigns 
as  error  the  ruling  of  the  court,  in  receiving  testimony  which  was  objected  to 
for  rca.sons  expressed  in  a  bill  of  exceptions  taken  on  the  trial. 

First,  as  regards  the  motion  in  arrest  of  judgment.  The  causes  on  which  this 
motion  may  be  grounded  are  confined  to  objections  which  arise  upon  the  face  of 
the  record  itself,  and  which  make  the  proceedings  apparently  erroneous.  We 
shall  therefore  not  notice  in  this  connection  what  is  said  in  the  motion  in  rela- 
tion to  the  reception  of  the  evidence,  but  will  advert  to  it  in  passing  upon  the 
matters  presented  by  the  bill  of  exceptions. 

The  indictment  is  framed  on  the  1st  section  of  the  Act  of  March  18,  1852,  en- 
titled **  an  Act  to  suppress  more  effectually  trade  and  barter  with  slaves  ;**  and 
not  on  the  8d  section,  as  is  assumed  by  defendant.  The  1st  section  provides 
that  any  person  or  persons  who  shall  buy,  sell  or  receive  of,  to  or  from,  any 
slave  or  slaves,  any  com,  hay,  fodder,  meal,  spirituous  liquors  or  other  produce 
or  comniodity  whatever,  without  the  consent,  in  writing,  of  the  master,  owner, 
overseer  or  employer  of  such  slave  or  slaves,  shall  be  guilty  of  a  high  misde- 
meanor,'' etc.,  and  on  conviction  shall  be  sentenced,  etc.  The  indictment 
charges  the  defendant  under  this  section  with  having  wld  spirituous  liquors  to 
a  slave.  It  negatives  the  fact  of  the  consent  in  writing  of  the  master,  owner, 
overseer,  or  employer,  following  literally  the  language  of  the  vStatute  in  so  far  as 
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Statb  or  La.    Jt  describes  the  offence.     1  he  crime  is  charged  with  certainty  and  precision, 
L.  Ports.       with  a  complete  description  of  such  facts  as  constitute  it.     The  defendant,  upon 
hearing  it  read,  would  clearly  understand  the  charge  he  was  called  upon  to  an- 
swer and  the  court  could  feel  no  doubt  as  to  the  judgment  to  be  pronounced 
upon  conviction.     The  motion  in  arrest  of  judgment  was  properly  overruled. 

The  bill  of  exceptions  is  as  follows : 

"Bo  it  remembered  that  on  the  trial  of  this  cause,  the  District  Attorney 
offered  to  prove  by  one  Mays^  a  witness  for  the  State,  that  a  slave  entered  the 
store  of  the  accused,  which  was  shut  behind  him ;  that  it  was  afterwards  opened, 
when  the  slave  came  out  with  a  jug  of  whiskey  in  his  hand;  to  the  introduc- 
tion of  which  the  accused,  by  his  counsel,  objected  on  the  ground  that  th*ere 
was  no  allegation  in  the  indictment,  that  said  slave  entered  said  store  and  re- 
mained there,  and  that  there  were  no  allegations  which  would  raise  the  pre- 
sumption of  law,  created  by  the  3d  section  of  an  Act  approved  the  18th  March, 
1862,  under  which  Act  the  indictment  is  framed,  and  without  which  allegations 
no  facts  could  be  proved,  going  to  raise  such  presumptions  of  guilt;  which  ob- 
jections were  overruled  and  the  testimony  received,"  etc. 

The  only  question  here  presented  upon  which  we  can  pass,  is  as  to  the  ad- 
missibility of  the  evidence,  not  as  to  its  effect.  Was  it  competent  testimony 
under  the  indictment?  not  whether  it  was,  in  itself,  sufficient  to  establish  a  sale 
and  sustain  a  conviction.  For  aught  that  appears,  the  prosecution  may  not 
have  relied  for  a  conviction  upon  the  presumptions  established  by  the  3d  sec- 
Won  of  the  Statute ;  direct  proof  of  the  sale  may  have  been  administered. 

If  the  trial  had  been  by  jury,  and  the  counsel  for  the  defendant  had  asked  the 
^ourt  to  charge  the  jury,  that  upon  this  indictment  (there  being  no  allegation 
<or  statement  of  the  facts  which  by  the  Statute  creates  the  presumption  of  guilt) 
ihe  defendant  could  not  be  convicted  upon  evidence  merely,  that  the  slave  was 
«een  to  come  out  of  the  defendant's  shop  with  a  botJe  of  liquor  in  his  hand,  un- 
accompanied by  any  other  proof  of  sale ;  the  question  which  he  desires  to  have 
decided  by  this  court  would  have  been  before  us ;  but  on  the  record,  the  ques- 
tion is  not  presented. 

For  aught  that  appears,  the  testimony  was  properly  received. 

Judgment  affirmed. 

On  a  re-hearing ;  Campbell,  J.  In  refusing  the  re-hearing  applied  for  by  the 
Appellant,  wo  think  it  proper  to  remark  that  the  fact  of  the  accused  having  been 
tried  by  the  court  and  not  by  a  jury,  did  not  escape  our  observation  in  the  ex- 
amination of  the  record.  That  portion  of  the  opinion  of  the  court  from  which 
the  inference  is  drawn  by  appellant's  counsel,  was  introduced  for  the  purpose 
alone  of  indicating  a  mode  in  which  the  question  that  he  desired  to  be  decided, 
could  have  been  presented  to  the  court,  if  the  trial  had  been  by  jury^  which 
words  having  been  inadvertently  omitted  in  the  opinion  of  the  court  as  deliv- 
ered, have  been  since  inserted. 

If  the  accused,  by  electing  to  be  tried  by  the  court,  rather  than  by  a  jury, 
has  placed  it  out  of  his  power  to  avail  himself  of  the  means  of  presenting  on  ap- 
peal questions  which  could  hayc  been  presented  if  the  trial  had  been  by  jury, 
fve  cannot  relieve  him. 

Re-hearing  refused. 
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In  the  matter  of  the  Succession  of  Ira   Smith. 
M.  A.  Smith,  Testamentart  Executrix  of  Ira  Smith. 

Ibe  tettafor  directed  that  the  eommanity  property  belonging  to  himself  and  wife  should  be  kept 
tofelhcr,  the  proceeds  to  be  applied  to  the  payment  of  his  debts  and  certain  legacies  ;  he  appointed 
his  wifc  imi&menkuy  eaaecviriv,  and  bequeathed  to  her  a  life  estate  in  his  property,  with  per- 
miniiinn  to  sell  the  personal  estate,  but  prohibiting  the  sale  of  the  real  estate.  The  wife  "  claimed 
the  nsofiniet  of  the  entire  estate  of  her  deceased  husband  daring  her  life,  without  waiving,  but 
ei|neja^f  naerring  the  usofhict  of  the  one  half  of  the  oommunity  belonging  to  said  estate,  as 
aeconied  to  her  by  the  act  of  1844,  in  ease  the  provisions  of  said  win  should  be  declared  Inralld.*' 
Odd:  fhe  rights  of  the  widow  as  nsafructnary,  either  under  the  will  or  the  Act  of  1844,  sUnd  on- 
albetsd  by  her  appointment  as  testamentary  executrix.  Neither  are  her  rights,  as  surrlTing  part- 
ner in  eomsmmi^,  oontroiled  by  the  dispositions  contoined  in  the  testator's  wiU.  At  the  death  of  the 
testator  ber  rights  were  fixed  by  law— «s  sunriTor,  she  could  either  sell  a  sufflcient  amount  of  com- 
■BBi^  ptupeitj  to  discbarge  the  debts,  and  exercise  her  right  of  nsufhict  on  one  half  of  the 
TtsidiM,  or  retain  the  whole  property  and  rceelTe  its  flruits  on  paying  the  debts  herself. 

In  ddSaalt  of  ftmds  snfBdent  to  discharge  the  debts  and  legacies  of  sums  of  money,  the  testamentary 
exeeolor  shall  cause  himself  to  be  authorised  by  the  Court  to  sell  the  morables  and  the  slares, 
not  employed  on  plantations,  and  if  they  are  insufileient,  the  immoTaUes  to  a  sufflcient  amounti 
to  aatisljr  those  debts  and  legacies.    0.  0.  IMl,  1662, 1668, 1156, 1166.    G.  P.  990. 

la  a  sak,  for  the  payment  of  debts,  of  property  belonging  to  a  succession  in  which  minors  are  inter- 
ested, it  is  not  necessary  to  observe  the  formalities  required  by  law  for  the  alienation  of  minor's 
property,  tiie  intovst  of  such  minors  being  considered  merely  residuary. 

The  daim  for  the  erection  of  a  tomb  over  a  deceased  husband  must  be  borne  by  his  estate  and  not 
by  the  eoanmnnity. 

Ike  Court  appointed  an  attorney  to  represent  an  absent  minor  who  was  a  legatee  of  the  testator. 
The  executrix  filed  an  aeoount,  which  the  attorney  opposed,  cUlming  to  be  placed  on  it  for  pro- 
fcssliiiiil  services  rendered  the  absent  minor,  and  praying  that  the  amount  might  be  paid  out  of 
flie  reveooes  of  the  estate.  Bifid  :  the  allowance  of  the  claim  would  be  in  contravention  of  the  71st 
Article  of  the  Constitution  of  1845,  but  the  Judgment  is  without  pr^ndiee  to  the  right  of  the  attor- 
ney todaimeompensatfon  for  bis  services  from  the  estate  of  the  minor. 

A  JBdgBient  rendered  in  an  action  against  an  executor  cannot  be  inquired  into  by  a  legatee  upon 
an  eppoaitloo,  to  the  executor's  account.    0.  P.  986, 987. 
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I  PPEAL  from  the  District  Coart  of  the  parish  of  Pointe  Conp^e.     Far- 
A.  rar^  J. 
Bailiffs  for  opponent  and  appellant 

Mrs.  Mary  Ann  Smith,  being  a  widow  in  community,  and  claiming  to  take 
vnder  the  will,  is  a  common  debtor  for  all  the  community  debts,  and  cannot 
daim  and  take  out  of  the  common  stock  her  separate  and  paraphernal  pro- 
perty, nntil  all  the  debts  are  paid.  She  cannot  be  in  and  out  of  the  commu- 
nitr'at  the  same  time ;  she  is  not  entitled  to  a  judgment  against  her  deceased 
hosbADd^B  estate  for  a  specific  sum  of  money,  with  interest  from  a  certain  date, 
bat  most  await  the  full  administration  and  payment  of  all  the  debts  of  the 
esUte.  See  Suceetnon  of  Thomoi,  12  R.  R  215 ;  Eartey  v.  Foley,  1  R.  R. 
S78 ;  Foriier  v.  SlideU,  7  R.  R.  878 ;  Depa»  v.  Riez,  2d  Ann.  30.  She  has 
not  renoanced  the  community,  and  must  await  the  final  settlement  of  the 
»tate.  Therefore,  the  judgment  decreeing  a  sale  of  property  to  pay  the  para- 
phernal claim  of  Mrs.  Mary  A.  Smith,  the  widow  in  community,  is  erroneous, 
andshoald  be  reversed. 

Dr.  Smith  undoubtedly  meant,  that  the  revenues  of  the  estate  should  be 
applied :  Fhnst,  to  the  payment  of  his  debts ;  and  then  to  the  discharge  and 
payment  of  his  bequest,  and  movable  legacies ;  and,  that  done,  the  whole  was 
to  be  for  the  benefit  of  his  surviving  wife,  during  her  life.  But  we  contend 
that  the  clause  of  his  will,  prohibiting  the  sale  of  his  property,  unless  it  be 
absolutely  necessary  to  pay  debts,  is  sufficient  of  itself  to  auUiorize  a  reversal 
of  the  judgment ;  as  no  actual  necessity  is  shown,  no  creditor  demanded  it, 
by  suit  or  otherwise ;  the  debts  were  small  in  comparison  with  the  estate ;  the 
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^^u^fTunu^  revenues  very  large.  And,  can  property,  whose  minors  are  interested,  be  sold 
to  pay  debts,  unless  it  is  absolutely  necessary  and  demanded  by  the  curators. 
Code  of  Practice,  900  ;  C.  C.  334,  385,  336. 

I  will  next  examine  the  judgment  of  the  court  below,  as  to  my  claim  for 
professional  servioes;  the  court  rejected  the  demand  upon  constitutionai 
grounds  alone.  He  seems  to  think  I  could  not  be  paid,  under  article  71  of  the 
constitution,  as  it  was  an  allowance  by  the  court,  which  was  prohibited  by 
the  constitution. 

I  beg  leave  to  differ  with  the  court,  d  qno,  on  this  point  This  is  not  an  al- 
lowance by  the  court,  but  a  claim  for  professional  services,  absolutely  rendered 
upon  the  application  of  the  executrix  herself;  the  object  and  intention  of  that 
article  in  the  constitution  was  to  prohibit  courts  of  justice  from  making  allow- 
ances to  attorneys  for  absent  heirs,  of  their  own  free  will,  without  proof  of  the 
value  of  those  services ;  and  I  am  not  sure  but  that  clause  was  introduced  iu 
the  constitution  by  one  of  the  distinguished  gentlemen  now  gracing  this  hon- 
orable court,  as  chief  justice.  The  judge  of  the  lower  court  received  proof  of 
the  value  of  the  services,  which  was  fully  proven  by  two  of  the  opposing 
counsel,  Messrs.  Brewer  and  PlUlllpB.  He  rejected  the  demand,  but  suggested 
or  rather  reserved  my  remedy  to  be  pursued  in  another  form  of  action.  Did 
he  mean  for  me  to  bring  suit  against  the  executrix  of  the  estate,  and  liquidate 
my  demand  against  it  Here  the  law  abhors  an  accumulation  of  actions  when 
one  will  suffice ;  the  executrix  is  now  before  the  court,  so  are  all  the  parties  in 
interest  A  part  of  this  controversy  is  the  settlement  of  her  account,  filed  a.<* 
executrix  of  said  estate ;  it  is  opposed  on  various  grounds,  and  among  them  I 
claim  to  be  put  down  for  the  value  of  my  services,  which  has  been  fully 
proved,  and  a  judgment  rendered  on  this  issue  is  like  a  judgment  rendered  in 
the  case  upon  any  other  of  the  issues  made  up,  and  how  it  can  be  construed 
into  an  allowance  by  the  court,  is  incomprehensible  to  my  understanding. 
Your  honors  have  decided  a  very  similar  case  in  the  SncceMion  of  Macarly^  3 
A.  517,  where  the  court  said  that  the  article  71,  of  the  constitution  of  1845, 
does  not  affect  the  right  of  an  attorney  or  counsellor  at  law  to  recover  the 
value  of  his  services,  in  an  action  or  in  any  other  legal  mode  in  which  the  par- 
ties may  present  their  claim  for  adjudication.  This  claim  is  presented  by  way 
of  a  regular  opposition  to  the  homologation  of  an  account ;  it  has  not  been  ex- 
cepted to,  nor  any  regular  defence  set  up  against  its  payment.  Full  proof  has 
been  made  of  the  value  of  the  services ;  and  we  submit  whether  we  arc  not 
properly  before  the  court  for  its  final  action  on  this  question.  There  is  an 
eternal  rule  of  right — ^that  the  laborer  is  worthy  of  his  hire.  I  ask  no  more. 
I  have  doHe  my  duty  for  an  absent  minor  faithfully.  If  I  am  legally  entitled 
to  be  paid  for  my  services,  I  demand  it ;  if  not,  well  and  good.  I  would  have 
done  my  best  after  being  appointed  ;  any  how,  I  believe,  conscienciously,  that 
the  judgment  of  the  lower  court  w  erroneous — that  if  maintained  the  legacy 
to  tne  minor  is  a  fiction  ;  and,  so  believing,  I  have  brought  the  case  before 
your  honors  for  revision.  I  now  place  the  rights  and  interests  of  the  minor  in 
your  keeping.  Believing  confidently  that  you  will  discharge  your  high  and 
important  duties  as  consciensciously  as  I  have  endeavored  to  discharge  my 
humble  duty  in  this  case.  Like  wards  in  chancery,  your  honors  will  see  that 
the  minor  receives  no  wrong. 

W,  D,  Winter  and  Bretcer  &  Collins,  for  defendant 

It  is  too  well  settled  now  to  admit  of  argument,  that  there  is  no  obligation 
in  the  usufructuary  to  pay  the  debts  with  which  the  property  is  burthened,  or 
for  which  it  is  liable  from  the  revenues  of  that  property.  The  right  of  the 
surviving  spouse  in  the  enjoyment  of  the  usufruct,  under  the  act  of  1844,  to 
have  a  sufficiency  of  the  property  sold  to  pay  the  debts,  is  firmly  established. 
C.  C.  574,  '7G,  Cecile^f.  w.  c.  v.  Lacoste  and  others,  decided  in  January  last ; 
Succession  of  FitzwilliamSy  3  A.  489  ;  Succession  of  Bringier,  4  A.  889. 

In  a  sale  of  succession  property  in  which  minors  are  interested,  made  to  pay 
debtH,  the  formalities  required  by  law  in  alienations  of  minor^s  property  need 
not  be  observed.  The  heirs,  whether  of  age  or  minors,  have  only  a  resi<hiary 
interest  in  the  estate,  attaching  to  what  reniaiiis  after  paying:  tho  debts.  'J'hey 
can  only  avoid  the  sale  to  pay  the  debts  h^-  ndvancing  the  neoessarj'  amount 
to  liquidate  them. 
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As  to  the  claim  of  the  attorney  for  his  fee  for  his  professional  services,  SnoonsioH  or 
it  is  not  contended  that  the  amount  claimed  ($500)  is  excessive,  but  we  think  ^"^  &unn. 
it  was  properly  disallowed.  Constitution  of  1846,  art.  71 ;  Succession  of  Ash- 
bridge,  1  A.  206 ;  Succession  of  Rolandy  1  A.  22.  If  allowed  at  all,  it  cannot 
be  allowed  against  the  mass  of  the  succession.  If  due  at  all,  it  is  only  due  by 
the  absentee  whom  the  counsel  represents,  and  to  him  he  must  look  for  pay- 
ment It  is  difficult  to  see  how  a  judgment  can  be  rendered  against  him  in 
this  proceeding.  How  can  Mr.  Ratliff  individually  obtain  judgment  against 
Jfr.  Ratliff  curator,  and  how  could  such  a  judgment  be  executed  ?  Although 
this  seems  the  most  labored  point  in  the  coimsers  brief,  we  will  leave  it  with 
the  remark,  that  in  behalf  of  the  executrix,  we  only  oppose  its  being  allowed 
as  a  claim  against  the  succession. 

U.  B.  db  E.  Phillips,  for  Dr.  Lyle, 

Dr.  W.  J.  Lyle  instituted  suit  against  Mary  A,  Smith,  testamentary  execu- 
trix of  Dr,  Ira  Smith,  deceased,  for  the  sum  of  $9,059  46,  being  one-half  the 
nett  proceeds  of  the  crop  made  on  **  SmithAeld  plantation  "  in  the  year  1 860. 
This  amount  was  claimed  by  virtue  of  an  agreement  made  by  him  with  Dr. 
Ira  SmitA  to  that  effect. 

The  executrix  contested  the  claim,  and  set  up  various  matters  in  defence. 

The  contract  was  fully  found,  and  judgment  was  rendered  in  favor  of  J.  W. 
Lyle  for  the  sam  of  $8072  63. 

During  the  pendency  of  this  suit,  the  executrix  filed  an  account  of  her  ad- 
ministration, and  put  down  $10,000  as  being  reserved  in  the  hands  of  A.  Mil- 
teuberger  S  Co.,  out  of  the  crop  of  1850,  made  on  the  Smithfield  plantation, 
to  satnfy  whatever  judgment  might  be  rendered  against  her,  and  in  favor  of 
Dr.  Lyle  in  this  suit 

This  item  was  opposed  by  the  absent  minor,  Ira  Smith,  by  his  attorney  at 
kw,  Cyrus  Ratliff,  as  follows : 

"  This  opposer  objects  to  Dr.  Lylis  claim  for  any  portion  of  the  money  said 
to  remain  in  the  hands  of  Al  Miltenherger  A  Co.,  and  denies  his  right  to  the 
same,  and  will,  on  the  trial,  require  strict  and  legal  proof,  and  on  the  trial  of 
Chffi  opposition.^ 

This  opposition  was  filed  on  the  23d  December,  1851,  the  same  day  on  which 
the  suit  of  W.  J.  Lyle  v.  Mnry  D.  Smith,  testamentary  executrix,  was  tried 
and  judgment  pronounced.  The  attorney  who  filed  the  opposition  for  the 
minor  was  present  at  the  trial,  though  there  is  no  formal  appearance  of  his  in 
the  suit  It  is  contended  that  the  judgment  rendered  in  the  suit  of  W.  J. 
Lyle  V.  Mary  D.  Smith,  testamentary  executrix,  cannot  be  inquired  into  in 
this  proceeding.  The  executrix  had  seizin  of  the  estate,  and  there  is  no  alle- 
gation or  charge  of  fraud  or  collusion. 

It  was  a  personal  action,  and  a  judgment  against  the  executrix  was  conclu- 
five  on  the  heirs.  G.  P.  123 ;  8  Rob.  497 ;  Succession  of  Dum/oi'd^  8d  Ann. 
36 ;  Saeeessian  of  DAunoy. 

The  only  way  in  which  the  validity  of  the  judgment  in  fevor  of  W.  J.  Lyle 
can  be  inquired  Into,  is  by  appealing  from  the  judgment  in  his  favor,  before 
referred  to. 

YooBBizs,  J.  On  the  fifth  of  December,  1851,  Mrs.  Mary  Ann  Smith,  as 
testamentary  executrix  of  the  last  will  of  her  deceased  husband,  Ira  Smith, 
filed  in  the  court  where  his  succession  was  opened,  an  account  of  her  adminis- 
tration, showing  in  detail  the  receipt  and  disbursement  of  $36,620  36,  and  the 
reservation  of  $10,000  out  of  the  proceeds  of  the  sales  of  the  crop  of  sugar 
and  molasses  made  upon  the  Smithfield  plantation  in  1850,  in  the  hands  of  A. 
Miltenherger  &  Co.,  to  abide  the  decision  of  a  suit  instituted  against  her,  in 
her  representative  capacity,  by  Dr.  William  Jones  Lyle,  in  which  the  latter 
claimed  the  ownership  of  one  half  of  said  crop ;  and  also  filed  therewith  a 
statement  showing  the  outstanding  debts,  which  amounted  to  the  sum  of 
$49^10  63,  exclusive  of  the  sum  of  $5000  as  the  probable  amount  required 
to  defray  Oie  future  expenses  of  the  administration.  In  her  petition,  prayiiig 
for  the  usual  order  of  notice  and  for  the  homologation  of  her  account,  she  al- 
15 
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*^S?£?ot'  ^®^®^'  among  other  things,  that  the  legacy  under  a  particular  title,  bequeathed 
to  James  Bowman^  inventoried  at  $300  00,  is  the  only  legacy  which  has  been 
discharged  under  the  will ;  that  she  claims  under  said  will  the  usufruct  of  the 
entire  estate,  during  her  life  time,  without  waiving,  however,  the  usufruct  of 
one  half  of  the  community  which  she  claims  under  the  Act  of  1844,  in  the 
event  of  the  nullity  of  said  will ;  that  in  order  to  pay  the  outstanding  debts 
and  costs  of  administration,  it  becomes  necessary  that  the  entire  personal  pro- 
perty, and  a  sufficient  number  of  slaves  belonging  to  the  community,  should 
be  sold  for  cash ;  that  according  to  the  request  of  her  husband  on  his  death 
bed,  she  caused  to  be  procured  a  tomb  for  his  remains  at  an  ex  pence  of  $3500, 
which  should  be  paid  out  of  his  separate  estate,  and  for  that  purpose,  a  suf- 
ficiency thereof  should  be  sold  for  cash ;  that  the  heirs  at  law  and  several  of 
the  legatees  named  in  the  will,  are  represented  as  absentees  by  Cyrm  Bailiff 
and  A.  D.  M.  HarralJson^  EsqVs,  attorneys  at  law,  under  the  appointment  of 
the  court ;  and  that  the  other  legatees  concur  in  the  prayer  of  their  petition. 
She,  therefore,  prays  that  said  attorneys  be  cited  to  answer  her  petition ;  Uiat 
after  due  proceedings  had,  said  account  be  homologated  ;  that  she  be  author- 
ized to  pay  the  debts  due  by  the  estate,  as  set  forth  in  her  petition  and  state- 
ment ;  that  there  be  set  apart  to  her  one  hundred  and  twenty-three  head  of 
cattle,  six  and  a  half  yokes  of  oxen,  forty-five  head  of  sheep,  and  two  hundred 
head  of  hogs,  to  replace  the  stock  brought .  by  her  into  the  community ;  that 
a  sale  of  the  property  as  aforesaid  be  made  for  cash ;  and  that  a  sufficient 
number  of  slaves,  as  the  separate  estate  of  the  testator,  be  sold  for  cash  to 
pay  said  sum  of  $3500. 

Cyru^  Ratliff^  Esq.,  attorney  for  the  absent  legatee,  Ira  Smith,  appeared 
and  opposed  the  homologation  of  the  account,  and  also  the  prayer  for  the  sale 
of  the  property,  on  the  grounds,  amongst  others,  that  the  sale  of  the  real 
estate  and  slaves  would  be  in  violation  of  the  provisions  contained  in  the  will ; 
that  there  existed  no  necessity  to  sell  any  part  of  the  property  and  effects  be- 
longing to  the  succession,  as  the  revenues  thereof  would  be  sufficient  in  two 
years  to  pay  all  the  debts,  none  of  which  being  pressing,  as  sho^^ii  by  the  ex- 
ecutrix ;  but  if  such  sale  were  necessary,  he  then  prayed  that  a  family  meeting 
should  be  called  to  determine  what  part  of  said  property  should  be  sold  least 
injurious  to  the  interest  of  the  minor,  Ira  Smithy  whom  he  represented ;  that 
if  said  executrix  had  any  claim  to  paraphernal  funds,  which  he  denied,  it  w^as 
intended  that  the  same  should  be  refunded  out  of  the  revenues  of  said  estate ; 
that  said  executrix  was  indebted  to  the  community  in  the  sum  of  $15,000  for 
improvements  made  on  her  separate  or  paraphernal  estate ;  that  the  claim  of 
Mrs.  Sarah  Sterling  was  barred  by  prescription ;  and  that  he  was  entitled  to 
be  placed  on  said  account  as  a  creditor  for  his  fee  for  professional  services  ren- 
dered to  said  absentee.  He  also  opposed  the  correctness  of  the  claims  of  sev- 
eral of  the  other  creditors,  carried  on  the  statement  filed  by  said  executrix. 

The  District  Court  dismissed  his  opposition,  except  as  to  the  claim  of  Mrs. 
Sarah  Sterling^  and  gave  judgment  in  favor  of  the  executrix  for  the  sum  of 
$17,974,  with  interest  and  right  of  mortgage,  for  the  reimbui'sement  of  her 
paraphernal  effects  alienated  by  the  testator,  and  also  for  a  certain  number  of 
cattle,  oxen,  sheep  and  hogs,  in  kind,  which  she  had  brought  into  the  commu- 
nity, and  ordered  the  sale  of  the  property  as  prayed  for.  The  opponent  13  ap- 
pellant from  the  judgment  thus  rendered,  and  claims  its  reversal  on  the  follow- 
ing grounds,  to  wit : 


NEW  ORLEANS,  FEBRUARY,  1854.  Ill 


"1st    The  first  clause  of  the  will  provides  for  the  payment  of  the  debts,   ^^TtoH* 
out  of  the  proceeds  of  the  testator^s  estate,  which  must  be  carried  out 

**24  The  will  expressly  prohibits  the  sale  of  his  real  property  by  the  ex- 
ecutrix, or  to  make  titlea  thereto,  unless  it  be  necessary  to  pay  the  debts  that 
tiie  testator  says,  *  I  now  owe.' 

**3d.  There  is  no  showing  that  a  sale  of  the  estate,  or  any  portion,  was  de- 
ounded  by  the  creditors,  by  suit  or  otherwise. 

**^L  The  debts,  set  out  in  the  petition,  are  not  such  as  would  authorize  a 
ale  of  the  property  under  the  will,  to  wit:  The  claim  of  A.  Miltenherger  A 
Co^  dates  after  the  death  of  Dr,  Smith,  and  is  made  out  against  the  estate. 
The  dum  of  Mrs.  Mary  Ann  Smithy  for  the  repayment  of  her  paraphernal 
rights,  cannot  be  demanded  until  a  final  settlement  and  liquidation  of  the  com- 
mnoity  debts,  as  sHe  has  not  renounced  the  community. 

*^6&L  The  claim  for  the  erection  of  a  tomb  is  a  debt  contracted  since  his 
deitfa,  and  the  testator  only  permitted  his  property  to  be  sold  if  necessary  to 
pftj  debts  he  actually  owed  at  his  death. 

"6tlL  The  claim  of  $5000,  as  the  probable  expenses  of  settiing  the  estate, 
■  in  expense  not  yet  entirely  incurred  ;  a  sale  of  the  estate  for  future  expen- 
ses vas  not  contemplated  by  the  testator,  and  for  such  debts  the  executrix  can- 
not cause  property  to  be  sold  and  make  title.  The  expenses  of  settling  the 
estite,  if  there  are  not  sufficient  funds,  must  be  taken  fh>m  the  sale  of  the 
penooil  effects  first 

*7th.  No  family  meeting  was  ordered  by  the  court  d  quo^  nor  held  for  the 
fvpoee  of  detemuning  upon  what  property,  if  a  sale  was  necessary,  could  be 
Bost  advantageously  sold,  with  the  least  injury  to  the  minor ;  and  to  fix  the 
tenns  of  sale. 

"8tfa.  The  court  erred  in  not  sustaining  the  claim  of  the  attorney  for  the 
ibeent  minor  of  $500  for  professional  services." 

1st  The  usufruct  in  this  case  is  governed  by  the  rules  prescribed  by  our 
Code,  on  the  same  subject  The  rights  of  the  widow  as  usufructuary,  either 
Qoder  the  will  or  the  Act  of  1844,  stand  unaffected  by  her  appointment  as  tes- 
taaeotaiy  executrix ;  neither  are  her  rights  as  surviving  partner  in  communi- 
ty eootrolled  by  the  dispositions  contained  in  the  testator's  will  At  the  death 
of  the  testator,  her  rights  were  fixed  by  law ;  as  survivor,  she  could  either  sell 
a  Boffident  amount  of  community  property  to  discharge  the  debts,  and  exer- 
dse  her  right  of  usufruct  on  one-half  of  the  residue,  or  retain  the  whole  pro- 
perty, and  receire  its  fruits,  on  paying  the  debts  herself,  so  as  to  relievo  the 
keirs  from  the  burthen  of  interest  Were  it  obligatory  on  the  usufructuary  to 
&charge  one-half  of  the  community  debts  and  legacies,  out  of  the  revenues  of 
the  separate  estate  of  the  testator,  as  contended  for  by  the  appellant,  it  is  ob- 
Tiooa  that  her  right  as  such  would  be  suspended  to  an  indefinite  period,  indeed, 
■light  ultimately  be  defeated.  The  interpretation  contended  for,  is  clearly  in 
Qppoeition  to  the  terms  of  the  statute,  and  in  conflict  with  the  rules  which 
govern  usufructs.     C.  C.  578  and  679.    Sd  Ann.  491.    4th  Ann.  394. 

Sd.  The  answer  to  the  first  objection  is  applicable  in  part  to  this  one.  The 
properly  ordered  to  be  sold  for  the  payment  of  the  community  debts,  consisted 
^J  of  slaves  and  movables.  We  have  carefully  examined  the  evidence  as  to 
the  necessity  of  the  sale,  and  are  not  prepared  to  say,  that  the  Judge  a  quo 
nred.  The  claims  of  A.  Miltenberffer  d  Co.^  amounting  to  $25,666  09,  balance 
^  them  after  deducting  partial  payments,  and  of  the  widow,  for  $17,984, 


ov 
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SrccBBioM  OP  amount  of  bor  paraphernal  property,  alienated  during  the  marriage,  appear  to 
us  to  be  fully  sustained  by  the  evidence.  Indeed  we  think  the  evidence  dis- 
closed by  the  record,  shows  most  conclusively,  that  the  debts  of  the  communi- 
ty, including  the  claims  for  a  tomb,  costs  of  administration,  etc.,  amounted  to 
upwards  of  $50,000,  at  the  date  of  the  order  given  for  the  sale  of  the  property. 

8d.  The  answer  to  this  objection,  is  to  be  found  in  the  provisions  of  our 
Code,  prescribing  the  duties  of  curators,  administrators  and  executors.  "  In 
default  of  funds  sufficient  to  discharge  the  debts  and  legacies  of  sums  of  money, 
the  testamentary  executor  shall  cause  himself  to  be  authorized  by  the  court, 
to  sell  the  movables  and  the  slaves  not  employed  on  plantations,  and  if  they  are 
insufficient,  the  immovables,  to  a  sufficient  amount,  to  satisfy  those  debts  and 
legacies."     C.  0. 1661,  1662,  1668,  1166,  1166-7.     C.  P.  990  etseq, 

4th.  We  are  of  opinion  that  this  objection  is  wholly  unsupported  by  the 
facts  contained  in  the  record. 

5th.  It  is  clear  that  the  claim  for  the  erection  of  a  tomb,  cannot  be  received 
as  a  debt  of  the  community,  and  must  consequently  be  borne  by  the  estate  of 
the  testator. 

6th.  Considering  the  nature  and  amount  of  the  succession,  and  the  various 
proceedings  which  must  necessarily  take  place  in  the  course  of  its  administra- 
tion, we  are  under  the  impression  that  the  amount  provided  for  to  meet  contin- 
gent or  future  expenses,  is  not  only  proper,  but  reasonable. 

7th.  In  the  sale  of  property  belonging  to  a  succession  in  which  minors  are 
interested  for  the  payment  of  debts,  it  is  not  necessary  to  observe  the  formali- 
ties required  by  law  for  the  alienation  of  minors'  property,  the  interest  of  such 
minors  being  considered  merely  residuary.  11  R  608.  17  L.  600.  10  R.  457- 
11  L.  156. 

8th.  The  allowance  of  the  claim  of  the  appellant  for  his  fee,  for  professional 
services  rendered  to  the  absentee  in  this  suit,  would  have  been,  in  our  opinion, 
in  contravention  of  the  71  st  Article  of  the  Constitution  of  1846.  The  claim  is 
clearly  not  within  the  exception  provided  for  in  that  Article.  4th  Ann.  436. 
1st  Ann.  206,  22.  The  right  of  the  appellant  to  claim  compensation  for  his 
services  from  the  estate  of  the  minor,  is  reserved  by  the  judgment 

Jame%  X.  Stirling^  one  of  the  creditors  and  appellees  in  this  case,  complains 
that  the  Judge  a  qxu>  erred  in  rejecting  his  claim,  on  the  ground  that  it  was 
prescribed,  and  asks  that  the  judgment  be  amended  in  his  favor.  He  claimed 
to  be  a  creditor  of  the  testator  for  the  sum  of  $3,368  16,  besides  interest  The 
testator  died  on  the  24th  December,  1850.  On  the  15th  of  January,  1861,  the 
executrix  acknowledged  the  correctness  of  his  claim  and  promised  to  pay  the 
same,  concurrently  with  the  claims  of  the  other  creditors,  in  the  course  of  ad- 
ministration. It  appears  that  subsequently,  she  paid  on  account  of  the  same, 
$2,873  04,  leaving  a  balance  of  $600,  in  his  favor,  which  is  the  amount  con- 
tested. Our  attention  has  been  directed  to  an  account  rendered  by  the  testator 
in  April,  1842,  showing  a  Imlance  of  $758  66,  in  favor  of  Stirling.  It  also 
shows  a  note  of  McDermott  charged  to  him,  but  the  amount  of  which  is  not 
specified,  and  a  memorandum  nt  the  foot  of  it,  in  these  words:  "I  have  paid  to 
Wattjt,  and  Lobdell,  and  J'Justis,  and  expenses  incurred  in  the  suit  of  £fts.  Afr- 
Miclruv.  Amos  Wehb  and  heirs  oi  Jcdh.  Smithy  about  $1600,  which  is  not 
charged,  the  suit  not  being  yet  determined."  Catherine  Smith,  wife  of  Dr.  Tf. 
J.  Lyley  and  Simth  Smith,  wife  of  J.  L.  Stirling,  were  the  only  heirs  of  Jedh. 
Smith,  issue  of  his  marriage  with   the  executrix,  and  legatees  under  the  will. 
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In  tiie  account  thus  rendered,  Stirling  stands  credited  with  the  following;  items:   9rornBois  op 


^By  amount  of  Sarah's  half  of  estate  of  Mrf.  P.  Smith,  $1500.  By  amount 
doe  Sarah,  as  per  settlement  with  L.  Stirling,  undcr-tutor  to  heirs  of  Jedh. 
Skitk,  $6,868  55."  If  debited  with  his  wife's  proportion  of  the  amount  thus 
paid  lor  the  heirs  of  Jedh.  Smith,  it  is  evident  that  the  balance  would  be  on 
the  other  ade.  The  credit  nde  of  the  testator's  account  is  relied  on  by  Stirling, 
iod  80  diarged  in  his  account  The  only  items  charged  in  his  account,  since 
April,  1842,  amount  to  $3,344  16,  and  the  crediUto  $3637  62,  including  the 
aoMHint  receiTed  by  him  from  the  executrix.  Thus  it  would  seem  that  his  claim 
igaiost  the  estate  is  not  so  clear  and  certain  as  to  authorise  us  to  disturb  the 
judgment  of  the  District  Court,  even  supposing  that  the  plea  of  prescription 
was  mtaTailable. 

We  are  of  opinion  in  relation  to  the  claim  of  i>r.  W.  K  Lyle,  established  by 
a  judgment  rendered  in  his  favor  against  the  executrix,  that  it  cannot  be  ex- 
amined in  this  case.    C.  P.  986,  987.     9  Rob.  78.     8d  Ann.  36. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed. 


IHA  Smith. 


SuccissioN  OF  Catharine  L.  McNeil — J.  D.  Mix,  Administrator,  v. 

W.    J.    JOHKSON. 

11  ii  Oe  imj  of  «n  adainisfcntor  to  prooMd  against  his  dellaqnent  predeeenor  in  tb«  adminittra- 

tlon. 
Where  an  adminiitrator  properlj  snea  in  that  capacity,  Ills  allegation  of  another  quality  in  himself 

than  that  of  administrator,  may  be  treated  as  sorplnmge. 
Beiiher  the  Talidf  tj  nor  the  necessity  of  proeeedlngi  in  the  0  art  of  Probate,  for  the  appointment  of 

so  Sfdflsialstrator,  can  be  dra«n  into  question  collaterally,  by  a  debtor  of  the  succession. 

APPEAL  froni  the  Second  District  Court  of  New  Orleans,  Lea,  J.  Bonford^ 
lor  plaintiff.     Durant,  curator  ad  hoc,  for  appellant. 

BccHA5AX,  J.  James  D.  Mix,  administrator  of  this  succession,  has  pro- 
ceeded against  the  former  administrator,  William  J.  Johnson,  who  has  ab- 
ioonded,  for  an  account  The  District  Court  appointed  a  curator  ad  hoc  to 
represent  Johnson  ;  and  the  curator  appeals  from  a  judgment,  condemning  the 
fonner  administrator  to  pay  to  the  present  one,  in  his  capacity,  the  sum  of  two 
thousand  one  hundred  and  eighty-one  dollars,  with  interest. 

The  appellant  assigns  for  error  in  this  judgment : 

1st  That  no  proof  was  offered  of  the  heirship  of  ceilain  parties,  of  whom 
the  appellee  professes  to  be  attorney  in  fact 

2d.  That  the  appellee^s  quality  of  attorney  in  fact  of  those  parties  has  ceased. 

3d.  That  the  heirs  of  this  estate  are  present  and  represented,  and  conse- 
quently there  is  no  need  of  an  administrator. 

It  is  true,  the  appellee  styles  himself  in  his  rule,  not  only  administrator,  but 
attorney  in  fact  of  Uie  heirs.  His  quality  of  administrator  is  undisputed,  and 
not  only  he  had  the  right,  but  it  was  his  duty  to  proceed  against  his  delinquent 
predecessor  in  the  administration.  His  allegation  of  another  quality  in  him- 
self than  that  of  administrator  of  the  estate,  may  therefore  be  treated  as  sur- 
pbiaage,  for  the  purposes  of  this  proceeding ;  and  the  heirship  of  the  parties 
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8D0CM8IOH  OF  namcd  in  the  rule  is  immaterial.    This  disposes  of  the  two  first  grounds  of 
McNbil. 

error. 

Upon  the  third  ground,  we  are  of  opinion  that  the  validity  or  necessity  of 
the  proceedings  in  the  Court  of  Probates  for  the  appointment  of  an  administra- 
tor, cannot  be  drawn  into  question,  collaterally,  by  a  debtor  of  the  succession. 
Besides,  there  is  no  proof  in  the  record  that  the  heirs  of  this  estate  are  pre- 
sent ;  nor  if  represented,  that  they  are  represented  by  any  other  person  than 
the  administrator;  whose  right  to  represent  them  is  directly  put  at  issue  by 
the  appellant 

Judgment  affirmed,  with  costs. 


Maunsel  White  &  Co.  v.  Mary  Rucker. 

It  was  agreed  by  public  act  between  the  parties,  that  defendant  should  dilp  her  crops  of  cotton  to  the 
house  of  plalntiffii,  for  sale,  and  that  the  balance  of  proceeds,  after  paying  her  instalments  in  bank 
and  plantation  expenses,  should  be  appropriated  to  the  payment  of  certain  notes,  as  they  fell  due. 
Bdd;  This  stipulation  did  not  impose  upon  the  plaintiffs  an  obligation  to  ascertain  at  their  peril 
the  details  of  defendant's  accruing  Indebtedness  for  Instalments  in  bank  and  plantation  expenses, 
and  when  so  ascertained,  to  discharge  them.  By  it,  the  plaintifEi  were  boand  to  honor  the  draft  of 
defendant  in  favor  of  the  bank  for  instalments  due,  and  pay  orders  for  plantation  expenses,  to  the 
extent  of  the  fUnds  in  their  hands  proceeding  from  the  sales  of  defendant's  cotton  crops. 

APPEAL  from  the  District  Court  of  the  parish  of  Pointe  Couple,  Ib/rrar^  J. 
Brewer  db  ColUm,  for  plaintiffs  and  appellants ;  Ratliff  &  TJ,  B,  PhU- 
lipty  for  defendant 

Buchanan,  J.  This  is  a  suit  upon  four  notes  secured  by  mortgage  and  upon 
an  account  The  plaintiffs  pray  for  judgment  for  the  amount  of  their  claim, 
and  that  the  same  be  decreed  to  bear  a  mortgage  upon  the  property  described 
in  the  notarial  act  annexed  to  their  petition. 

The  defence  is  failure  of  consideration  of  the  notes,  and  the  prescription  of 
five  years. 

Defendant  also  claims  in  reconvention  twelve  thousand  dollars  damages  for 
violation  of  plaintiffs'  contract  with  defendant,  as  contained  in  the  mortgage. 

This  demand  in  reconvention,  resting  on  the  same  facts  with  the  plea  of 
failure  of  reconsideration,  they  will  be  considered  together. 

The  evidence  shews  that  the  parties  appeared  before  a  notary  public  on  the 
81st  May,  1843,  and  the  defendant  acknowledged  being  indebted  to  plaintiffis  in 
the  sum  of  $6,088  68,  for  which  she  furnished  the  notes  now  sued  on.  She 
further  declared,  that  it  was  understood  and  agreed  between  the  parties  that 
she  is  to  ship  her  crops  of  cotton  to  the  house  of  Maunsel  White  &  Co.^  at  New 
OrleanSyfor  sale^  and  that  the  balance  of  proceeds,  after  paying  her  instalments 
in  hank  and  plantation  expenses,  shall  he  appropriated  to  the  payment  of  the 
ahove  stated  notes,  as  they  fall  due.  And  for  the  payment  of  the  notes  and  in- 
terest, defendant  mortgaged  the  property  described  in  the  art 

The  defendant  contends  that  Che  effect  of  the  clause  of  the  mortgage  italicised 
above,  was  to  oblige  plaintiffs  to  pay  the  instalments  of  a  mortgage  debt  of  de- 
fendant to  the  Bank  of  Louisiana,  as  they  sliould  fall  due,  and  to  protect  defen- 
dant's property  from  seizure  by  the  bank  under  its  said  mortgage.     We  do  not 


NEW  ORLEANS,  FEBRUARY,  1864.  115 

find  in  the  dause,  nor  in  the  context,  evidence  of  such  an  obligation  on  the  ^'  Whits  k  Co. 

put  of  plaintiffii.    Undoubtedly,  the  proceeds  of  the  crops  of  cotton  were  to        Rocub. 

be  applicable  in  the  hands  of  plaintiffs :  1st,  to  the   payment  of  defendant's 

instilments  in  bank  and  the  plantation  expenses ;  2d,  to  the  discharge  of  her 

notes  in  &Tor  of  plaintiffs.   But  there  was  no  authority  given  to  plaintiffs,  much 

less  an  obligation  imposed  upon  them,  to  seek  out  and  ascertain  at  their  peril, 

the  details  of  defendant's  accruing  indebtedness  for  instalments  in  bank  and 

pliDtation  expenses,  and  when  so  ascertained,  to  discharge  them :  in  a  word, 

to  thrust  themselves  between  defendant  and  her  other  creditors.    The  only 

retBooable  interpretation  to  be  given  to  this  clause,  is,  that  the  plaintiffs  were 

bound  to  honor  the  drafts  of  defendant  in  &vor  of  the  banks  for  instalments  due, 

sod  her  orders  lor  plantation  expenses,  to  the  extent  of  the  funds  in  their  hands, 

proceeding  from  the  sales  of  defendant's  cotton  crops  ;  having  the  right  to  re- 

tiin  only  the  surplus,  on  account  of  defendant's  notes  held  by  them. 

Hie  violation  of  the  contract  compkined  of  by  defendant,  consists  in  this  : 

that  on  the day  of  May,  1844,  /.  Ni  Maynard,  cashier  of  the  Branch  of 

the  Bank  of  Louisiana  at  St  FrancisviUe,  drew  upon  the  plaintiffs  for  the  sum 
of  $2,042  59  in  fiiTor  of  the  cashier  of  the  mother  bank,  which  draft  was  pro- 
tested for  non-acceptance,  the  drawees  not  being  In  funds.  This  draft  is  proved 
to  have  been  for  the  curtailment  and  interest  due  from  defendant  to  the  bank, 
it  its  date.  We  think  that  the  defendant  has  failed  in  establishing  that  the  dis- 
honor of  this  draft  was  a  violation  of  the  contract  between  the  parties ;  not 
only  because  it  was  not  drawn  by  defendant  or  by  her  authority,  but  also  be- 
caose  it  is  proved  and  indeed  admitted  by  the  answer  thai  the  plaintiffs  were 
ntSij  and  truly  not  in  possession  of  funds  of  defendant  at  the  time,  to  an 
amoant  sufficient  to  cover  this  draft.  It  is  clear  that  the  possession  by  the 
drawee  of  funds  of  the  drawer,  does  not  create  an  obligation  on  the  drawee  to 
aocq)t  a  bill  for  a  larger  amount  than  those  funds ;  and  there  is  no  evidence 
tbat  the  bank  offered  to  receive,  or  would  have  acquiesced  in,  an  acceptance  by 
I^aintifis  to  pay  anything  short  of  the  face  of  the  draft.  In  the  usual  course 
of  business,  the  draft  was  presented  by  a  notary  to  the  drawee,  and  an  un- 
qoalified  acceptance  was  demanded.  The  account  current  also  shews  that 
pUintifb  paid  drafts  and  orders  of  defendant,  after  the  protest  of  the  cashier's 
dnft,  to  the  full  amount  of  funds  in  their  hands,  exclusive  of  the  note  of  de- 
fendant, which  matured  May  18th,  1844. 

The  conclusions  to  which  we  have  come  upon  the  construction  of  the  contract 
and  its  supposed  violation,  render  it  perhaps  unnecessary  that  we  should  say 
aoythmg  about  the  proof  of  damages. 

The  decided  impression  left  upon  our  mind  by  the  whole  evidence  on  this 
bead,  is  that  the  defendant  has  suffered  no  damage  whatever  by  the  Sheriff's 
ale  of  the  3d  August,  1844,  in  consequence  of  the  understanding  between  the 
bank  and  Mn,  Eucker^  respecting  the  property  sold,  which  understanding,  there 
is  reascm  to  infer,  existed  when  that  sale  was  made. 

There  remains  to  be  considered  the  plea  of  prescription.  Two  of  defendant's 
notes  were  more  than  five  years  past  due,  at  the  date  of  the  citation  in  this 
caie,  which  was  the  14th  March,  1851.  One  of  those,  to  wit:  the  note  due 
18th  March,  1844,  is  charged  in  the  account  corrent  tiled,  as  one  of  the  items 
to  defendant's  debiL  Including  this  item,  the  balance  due  plaintilfe  by  defen- 
dant, as  per  account  rendered  by  the  former  on  the  2Uth  May,  1844,  was  $200 
71  cts.,  afterwards  increased  by  subsequent  payments  on  defendant's  account 
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M.  Whitk  a  Co.  We  think  that  the  note  thus  charged,  merged  in  the  general  balance  of  account 
RucKEH.  rendered,  which,  it  will  be  observed,  was  for  a  far  less  sum  th^n  the  face  of  the 
note ;  and  that  it  cannot  now  be  revived  by  plaintiffs  for  the  sake  of  inferring 
an  accessory  obligation  of  mortgage :  nor  on  the  other  hand,  be  treated,  by 
defendant  as  a  debt  barred  by  prescription.  The  plaintiffs  have  prayed  for  a 
decree  allowing  them  a  right  of  mortgage  upon  the  property  of  defendant 
described  in  the  notarial  act  annexed  to  his  petition,  for  the  security  of  his 
claim. 

The  property  has  been  sold  by  the  Sheriff,  in  satisfaction  of  a  prior  mort- 
ga?e,  and  appears  to  have  produced  no  more  than  sufficient  to  discharge  that 
prior  mortgage.  The  record  does  not  inform  us  that  any  certificate  of  the 
mortgages  upon  the  property  was  produced  and  read  at  the  Sheriff's  sale,  as 
required  by  article  678  of  the  Code  of  Practice :  nor  that  the  Sheriff  gave  any 
discharge  to  the  purchaser  of  subsequent  mortgages  to  that  of  the  bank,  accor- 
ding to  article  708.  The  question  of  the  existence  of  plaintiflfe*  mortgage  might 
present  difficulties,  if  the  bank  were  a  party  to  these  proceedings ;  but  as  regards 
the  defendant,  no  injury  can  result  from  considering  it  as  still  existing. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
court  below  be  reversed,  and  that  the  plaintiffs  and  appellants  recover  of  the 
defendant  and  appellee,  $47,078  41  cts.,  with  interest  on  $1,622  15,  from  the 
18th  March,  1846,  at  ten  per  cent  per  annum;  on  $1,522  18,  from  the  18th 
March,  1847,  at  ten  per  cent,  per  annum  ;  on  $1,663  08,  from  the  14th  March, 
1851,  at  five  per  cent,  per  annum,  and  that  the  plaintiffs  be  decreed  to  have  a 
conventional,  quoad  the  defendant's  mortgage  upon  the  property  described  in 
the  notarial  act  of  the  8 1st  May,  1843,  annexed  to  the  petition,  from  the  date 
of  the  recording  of  said  act  to  secure ;  $3,044  33  cts.,  with  interest  from  the 
maturity  of  the  two  notes  of  defendant,  due  respectively  on  the  18th  March, 
1846,  and  the  18th  March,  1847,  and  that  the  defendant  and  appellee  pay  costs 
in  both  courts. 


In  the  Matter  of  S.  G.  Millard,  praying  for  a  Writ  of  Habeas 

Corpus. 


F 


OR  the  applicant,  J,  E,  Van  DoUen. 


SLmELL,  C.  J.  The  court  being  of  opinion  that  the  prisoner  is  confined  by 
virtue  of  a  conviction  and  judgment  of  a  court  of  competent  jurisdiction,  and 
that  the  time  during  which  the  prisoner  may  be  lawfully  held  in  confinement 
has  not  expired. 

It  is,  therefore,  ordered  that  the  prisoner  be  remanded  to  the  custody  of  the 
Sheriff  under  the  writ  of  the  First  District  Court  of  New  Orleans,  annexed  to 
the  Sheriff's  return  in  this  case. 


NEW  ORLEANS,  FEBRUARY,  1854.  117 


6.  W.  Nichols  et  als.  v,  A.  Adams. 

IOa  117 
104    824 
boandarr  to  boundary,  no  action  can  be  matntolnea  for  a  OlmlnttUon  or  price  on  aocoiuit  or  a 
deAciencj  of  qoantity.    C.  C.34n,860. 

APPEAL  from  the  District  Court  of  the  parish  of  Point  Coupee,  Cooley^  J. 
ProcMtff  &  Farrar,  for  pUintiflEB  and  appellants. 

BccHA^N,  J.  This  is  an  action  in  diminution  of  the  price  of  a  tract  of  land 
purchased  bj  the  plaintiff  of  defendant,  for  deficiency  of  quantity. 

The  defence  is  that  it  was  a  sale  per  atenionsm. 

The  defendant  had  judgment,  and  the  plaintiff  has  appealed. 

The  description  of  the  land  in  the  conveyance  is  as  follows :  **  A  tract  of 
land  situated  in  this  parish  at  the  place  called  *  Village,'  where  the  said  vendor  , 
DOW  resides,  containing  twenty-six  arpents  front  and  bounded  above  by  land  of 
Elijah  Adorns^  and  below  by  land  of  Mareelin^  t  m.  c,  with  the  special  reser- 
vation of  four  superficial  acres  from  the  upper  line,  which  four  acres  have  been 
sold  by  the  present  vendor  to  0.  F.  Ifomshy  before  this  day  as  he  declares; 
the  tract,  object  of  this  sale,  containing,  after  the  above  reservation,  eight  hun- 
dred and  fifty  superficial  arpents  more  or  less,"  which  said  tract  of  land  was 
originally  described,  in  four  different  tracts,  which  the  said  J.  Adams  purchased 
at  different  times,  to-wit:  the  tract  above  at  the  succession  sale  of  Joel  Robert- 
ten — the  middle  one  at  the  succession  sale  of  John  Thomas,  and  the  one  below 
at  the  succession  sale  of  Isaae  Alston^  all  of  which  sales  are  recorded  in  the 
files  of  the  recorder's  office,  in  this  parish,  to  which  said  files  the  parties  refer 
themselves  for  further  and  more  particular  description.  From  the  documents 
referred  to  in  this  description  the  land  appears  to  front  on  the  Mississippi  river. 

Such  a  description  of  land  sold  has  frequently  been  decided  by  the  Supreme 
Court  to  come  within  the  provision  of  the  2471  st  Article  of  the  Civil  Code,  and 
oooaequently  to  exclude  the  action  quanti  minoris.  Curry  v,  Arehinard^  5  N. 
S.,  WO.  Johnston  v.  Queries,  3  L.  Rep.,92.  Graftston,  curator,  v.  Wells,  4  L- 
Rep.,  536.     Hooter  v.  Richards,  1  Rob.,  86.     See  also  Civil  Code,  Art  850. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the  court 
below  be  affirmed  with  costs. 


Hannah  Swift  et  als.  v.  Ann  Swift  et  als. 

Wlierc  a  noaciipatlTe  testament  bj  pobUc  act  doei  not  mention  that  the  three  wltneMcs  who  ligned 
it,  reside  in  the  parish  where  the  will  is  executed,  parol  testimony  can  not  be  glTen  to  supply  the 


rtaintSSa  bronght  suit  to  annul  a  will ;  defendants  pleaded  the  prescription  of  five  years,  lldd :  that 
the  Jodfe  correctly  charged  the  jury  that  they  were  at  liberty  to  Infer  the  absence  of  plaintiffs  f^om 
the  State  for  the  flre  years  following  the  death  of  the  testator,  firom  testimony  of  their  absence  after 
the  expiration  of  those  flye  years. 

C  C.  WTI,  1567. 

APPEAL  from  the  District  Court  of  the  parish  of  Point  Coupee,  Farrar,  J, 
Railiff,  for  pUiintiff.     Cvoley,  Brewer  <k  Collins,  for  defendants  and  appel- 
lants. 

16 
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8wiR  IT  ALB.       BucRANAK,  J.    This  is  an  action  to  annul  a  nuncupative  testament  by  public 

Swirr  BT  ALB.    act     The  will  does  not  mention  that  the  three  witnesses,  who  signed  it,  reside 

in  the  parish  where  the  will  is  executed.     C.  C.  1671,  1687.     And  a  bill  of 

exceptions  was  taken  on  trial  to  the  refusal  of  the  District  Judge  to  permit  the 

residence  of  the  witnesses  to  be  proved  by  parol. 

The  Judge  did  not  err.  This  point  has  been  expressly  ruled  in  the  case  of 
Leblanc  v.  Buras'  Jieirs,  16  L.  R.,  80. 

There  is  another  bill  of  exceptions  to  the  charge  of  the  Judge  to  the  jury, 
in  relation  to  the  plea  of  prescription.  The  counsel  of  defendants  prayed  the 
court  to  charge  the  jury  that  if  the  testimony  only  proved  the  residence  of  the 
plaintiffs  out  of  the  State  after  the  lapse  of  five  years  from  the  death  of  the 
testator,  such  testimony  was  not  sufficient  to  enable  plaintiffs  to  avail  them- 
selves of  the  delay  of  ten  years,  accorded  to  absentees  for  bringing  the  action 
of  nullity  of  a  testament. 

But  the  Judge  refused  this  charge,  and  charged  the  jury  in  substance  that 
they  were  at  liberty  to  infer  the  absence  of  plaintiffs  from  the  State  for  five 
years  following  the  death  of  the  testator,  from  testimony  of  their  absence  after 
the  expiration  of  those  five  years. 

The  court  did  not  err.  The  Article  8607  of  the  Code  bars  the  action  in  nul- 
lity of  a  testament,  in  five  years,  where  the  party  entitled  to  exercise  it  resides 
in  the  State,  and  in  ten  years,  if  he  be  out  of  it 

The  defendants  pleaded  the  prescription  of  five  years  against  this  ad  ion. 
That  plea  depends  upon  proof  of  the  fact  that  the  plaintifis  were  in  the  State 
during  five  years  following  the  death  of  the  testator.  But  when  the  plaintifiTs 
had  proved  the  allegation  of  their  petition  that  they  were  absentees  at  the  time 
of  the  institution  of  the  suit  together  with  other  circumstances,  we  think  with 
the  Judge  below,  that  their  having  always  been  absentees  was  a  fact  for  the 
jury  to  decide,  and  that  in  this  as  in  many  other  cases,  its  decision  might  law- 
fully be  based  upon  an  inference  from  other  facts  which  were  directly  proved. 
It  has  been  shown  that  at  one  time  the  plaintiffs  were  absent  from  the  State, 
and  that  they  are  natives  of  Ireland,  and  it  has  not  been  shown  that  they  were 
then  in  the  State. 

In  view  of  the  facts  which  appear  to  have  been  proved,  we  cannot  say  that 
the  inference  of  the  jury  in  the  present  case  was  at  all  strained,  as  to  the  con- 
tinuous absence  of  the  plaintiffs  from  the  State.  The  verdict  of  the  jury  seems 
to  us  in  accordance  with  the  facts,  and  the  law.     G.  C.  1688. 

Upon  one  point,  however,  the  judgment  of  the  District  Court  appears  to 
require  amendment.  By  consent  of  counsel  on  the  trial,  the  cause  was  tried 
on  the  sole  ground  of  the  validity  of  the  will,  reserving  the  remaining  ques- 
tions for  subsequent  action.  The  jury  found  a  general  verdict  for  plaintiffs ; 
and  the  court  entered  up  judgment  upon  the  verdict  that  the  will  of  John 
Swift  be  deemed  null  and  void,  and  that  plaintiffs  be  decreed  to  he  heirs  at 
law  of  the  said  John  Swift^  and  of  their  deceased  fath^  and  mother^  Hugh 
Swift  and.  Ann  Swift  in  the  succeseion  of  the  said  John  Sto\ft,  deceased,  for  the 
portions  falling  to  them  respectively  hy  law.  This  clause  of  the  judgment  is 
erroneous,  being  a  matter  not  passed  upon  by  the  jury. 

Judgment  amended  by  striking  out  the  clause  recognizing  plaintiffs  as  heirs 
at  law  of  John  Swift,  Hugh  Swift  and  Ann  Swift,  and  affirmed  as  amended  ; 
the  costs  in  the  court  below  to  be  paid  by  the  appellants — those  of  appeal,  by 
the  plaintiffs  and  appellees. 
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R.  Wells  &  Co.  v.  A.  St.  Dizier. 

A  pwtj  cumot  be  admitted  to  prove  wlut  he  has  not  alleged.'  The  general  Issue  reduces  the  eontro- 
mnf  betveen  the  parties  to  the  question  of  the  trath  or  falsity  of  the  plaintiff^s  allegations,  and  the 
legal  effect  of  the  facta  when  proTed. 

Ihe  petitioD  allc0^  that  defendant  had  taken  possession  of  the  property  in  dispute  without  title. 
BM:  under  a  general  denial,  defendant  could  not  gire  CTidence  of  title. 

Ibe  aOdavlt  for  sequestration  was  In  these  words :  '*  He,  said  alBant,  fears  that  the  defendant, 
Awfmgte  JS.  IMslar,  wUl  conceal,  part  with,  or  dispose  of  the  flatboat  and  lumber,  claimed  in  the 
wftUn  petitioD,  daring  the  pendency  of  this  suit."  Held  to  be  suflclent  Ogderiy  J.,  VoorMet^  J., 
and  Baekaman^  J^  concurring. 

Even  If  the  legations  be  indefinite,  yet  If  it  appears  f^om  the  previous  proceedings  In  the  cause  that 
the  opposite  party  had  sufBcient  notice  of  the  nature  of  the  demand  or  defence  Intended  to  be  ad- 
▼aaeed,  and  coold  not  have  been  surprised,  evidence  to  support  such  demand  or  defence  will  be 
received.    SUdeH,  C.  J.,  dissenting,  OauapbeU,  J.,  concurring. 

I  PPEAL  from  the  District  Court  of  the  Parish  of  Iberville,  Robertson,  J. 
A.    Labauee^  for  plaintiff  and  appellant: 

Defendant,  under  his  plea  of  the  general  issue,  offered  to  prove  on  trial  the 
sale  of  the  flatboat  and  lumber  by  this  hand  to  hiro,  defendant  The  plaintiffs 
objected  to  this  introduction  €il  such  evidence  and  testimony,  on  the  grounds 
that  such  evidence  and  testimony  was  not  authorized  by  the  pleadings  and 
aoswersw  The  court  admitted  the  evidence  and  testimony,  and  the  plaintiffs 
excepted  to  the  decision  of  the  court  (See  the  receipt  for  boat  and  lumber, 
docniBeiit  naarked  B.,  and  bill  of  exceptions,  page  13  of  record.)  The  court 
certainly  erred.  It  seems  to  be  clear  that  such  an  important  fact,  not  personal 
to  the  plaintiffs,  going  to  defeat  their  right  of  action,  and  extinguishing  their 
right  and  title  to  the  property  in  dispute,  should  have  been  specially  pleaded 
and  set  forth  in  the  answer.  i^Ume  v.  Teavsie,  6  La.,  457;  Mortimer  v.  Tapptin, 
9  La.,  Ill ;  ^V.  0.  Gas  Light  and  Banking  Co,  v.  Hudson^  6  Rob.,  486;  Landry 
V.  BoHgnon^  17  La.,  82;  Vatis  v.  Vaviit,  lb.,  269 ;  White  v.  Merino,  lb.,  371 ; 
McKown  V.  Mather,  19  La.,  542,  3  An.,  825;  Bludworth  v.  Hunter,  9  Rob.,  256. 
Pleas  of  payment,  novation,  &c.,  must  be  specially  pleaded  and  set  forth  in  the 
answer,  because  they  extinguish  and  destroy  the  title  and  the  obligation  held  by 
the  party.  So,  in  this  case,  a  sale  by  the  agent  to  the  defendant  would  have 
extinguished  and  destroyed  plaintiff^s  title  to  the  boat  and  lumber. 

BobertMon^  for  defendant: 

The  statement  of  &cts  set  forth  in  the  affidavit,  did  not  authorize  the  issuing 
of  the  writ,  and  is  not  such  as  would  subject  the  party  to  the  penalties  of  per> 
jury,  if  the  fiM^ts  sworn  to  were  proven  to  be  otherwise.  G.  P.,  art  275,  sea  2 ; 
Watkintan  v.  Black,  14  L.  R.,  851 ;  Banaldson  v.  Hamilton,  5  A.,  20. 

As  a  general  rule,  every  means  of  defence,  such  as  payment,  &c.,  which  goes 
to  show  the  extinguishment  of  an  obligation  admitted,  or  proved  to  have  once 
existed,  must  be  pleaded  specially.  The  object  of  this  rule  is  apparent,  it  pre- 
vents a  party  from  being  taken  by  surprise.  But  we  think  the  circumstances  of 
this  case  form  an  exception  to  the  rule,  and  respectfully  submit  that  its  applica- 
tion to  a  case  of  this  nature  would  produce  manifest  injustice.  The  plaintiff 
does  not  sue  upon  an  obligation,  as  for  the  price  of  the  things  sold,  but  aUeges 
we  have  taken  possession  of  his  property  without  title,  and  sues  for  its  recovery. 
He  does  not  directly  repudiate  the  acts  of  his  agent,  by  whose  authority  the 
eootract  divesting  him  of  his  title  was  made,  as  we  think  he  should  have  done, 
in  bringing  his  action;  nor  can  he  plead  ignorance  of  his  acts,  (see  Wolfe  v. 
Rogers^  6  K.,  100,)  ho  could  not  therefore  have  been  taken  by  surprise  when 
defendant  offered  to  prove  a  contract,  and  payment  under  it,  to  show  an  adverse 
title  in  himself,  or  any  other  fact  tending  to  destroy  pUin  tiff's  right  of  action. 

We  think  the  case  of  Fram  v.  Allen,  3  M.,  381,  applicable.  The  court  say : 
"This  is  an  actiiyi  brought  upon  an  account  current,  unsettled  between  the  par- 
ties— the  plaintiff  claims  a  balance,  and  appellant  (defendant)  has  pleaded  the 
geoeral  issue.  On  the  trial  of  the  cause  below,  the  appellant  offered  to  prove 
that  the  i^intiff  had  omitted  in  the  account  sundry  credits  in  his  favor ;  but 
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Wills  k  Co.  the  evidence  was  refused  on  the  ground  that  he  had  not  pleaded  compensation 
St.  Dbiib.  specially.  The  court  held  that  where,  instead  of  demanding  the  price  of  the 
goods  by  him  furnished,  the  plaintiff  undertakes  to  oppose  the  defendent^s  claim 
to  his,  in  order  to  compare  them,  &c.,  it  cannot  be  said  that  either  of  the  claims 
are  liquidated,  for  the  very  object  of  the  suit  is  to  obtain  that  liquidation.  In 
such  a  case,  both  accounts  are  put  at  issue,  and  any  evidence  tending  to  support 
or  contradict  the  correctness  of  either,  ought  to  be  admitted." 

In  the  case  of  DacU  v.  Datis'  Syndic,  17  L.  R.,  262,  the  court  held :  "  That 
under  the  plea  of  the  general  issue,  the  defendant  had  a  right  to  show  that  the 
pUintiff  had  no  claim  at  all,  or  a  lesser  one  than  that  set  up.  Under  the  same 
pica  he  friight  have  shown  money  legally  expended,  and  in  general,  every  pay- 
ment to  any  other  person  but  the  plaintiff,  which  tended  to  destroy  or  lessen 
his  liability,  as  averred  by  the  plaintiff."  In  the  case  oi  Bonnabel  v.  Boulignyy 
1  R,  293,  it  was  decided  that  *'  under  the  general  issue,  defendant  had  the  right 
to  show  any  fact  tending  to  prove  that  he  was  not  indebted  to  the  plaintiff,  as 
set  forth  in  the  petition. 

Ogden,  J.,  (VooRHiEs,  J.,  and  Buchanan,  J.,  concurring.)  This  is  an  action 
to  recover  a  flatboat  of  lumber,  alleged  by  the  plain tifis  to  be  their  property, 
and  to  have  been  found  in  the  possession  of  the  defendant  without  any  title  to 
it  The  prayer  of  the  petition  is  that  the  defendant  be  condemned  to  deliver  up 
to  the  petitioners  the  boat  and  lumber,  or  in  default  thereof,  to  pay  its  value — 
twelve  hundred  and  Rfly  dollars. 

The  answer  is  a  general  denial  of  the  allegations  of  the  petition. 

On  the  trial  of  the  cause  in  the  Court  below,  the  defendant  offered  in  evidence 
a  receipt  for  $500,  signed  by  one  F.  Pearson,  purporting  to  be  for  the  price  in 
full  for  a  boat  and  its  contents  of  lumber,  and  also  offered  parol  testimony  to 
prove  that  he  had  purchased  and  paid  for  the  property  in  dispute.  The  plain- 
tiffs objected  to  the  introduction  of  the  evidence  on  the  ground  of  its  inadmissi- 
bility under  the  pleadings.  The  objection  was  (t^crruled  and  the  evidence  re- 
ceived, to  which  the  plaintiffs  took  their  bill  of  exceptions.  We  think  the  Judge 
a  quo  erred  in  admitting  the  evidence.  The  rule  is,  that  a  party  cannot  be  ad- 
mitted to  prove  what  he  has  not  alleged.  If  the  defendant  intended  to  rely  on 
a  title  by  purchase  from  Pearson  as  the  ostensible  owner,  he  should  have  pleaded 
it  in  his  answer.  The  general  issue  reduces  the  controversy  between  the  par- 
ties to  the  question  of  the  truth  or  falsity  of  the  plaintiffs'  allegations  and  the 
legal  effect  of  the  facts  when  proved.  It  is  contended  that  this  case  forms  an 
exception  to  the  general  rule,  because  it  is  alleged  in  the  petition  that  defendant 
had  taken  possession  of  the  property  in  dispute  without  title.  We  are  unable 
to  see  why,  on  that  account^  a  different  rule  of  pleading  should  exist  from  the 
general  one.  If  the  plaintiffs  had  claimed  damages  for  a  trespass,  besides  claim- 
ing the  property  or  its  value,  such  evidence  could  have  been  received  under  the 
general  issue  in  mitigation  of  the  damages,  but  there  is  no  principle  under  which 
it  could  be  adqiitted,  without  having  been  specially  pleaded  in  order  to  prove 
ownership. 

The  sequestration  was  set  aside  on  motion  of  defendant's  counsel,  on  the 
general  ground  of  errors  apparent  on  the  face  of  the  record.  The  grounds  for 
dissolving  the  sequestration  ought  to  have  been  specially  assigned  in  the  Court 
below ;  but  no  objection  was  taken  by  the  plaintiffs  to  the  form  of  the  motion. 

The  grounds  presented  by  the  defendant's  counsel  in  this  Court  are : 

1st.  That  the  affidavit  is  insufficient,  in  not  stating  that  the  defendant  was 
about  to  remove  the  property  out  of  the  jurisdiction  of  the  Court 

2d.  That  the  plaintiffs  do  not  swear  to  the  ownership  of  the  property. 

Sd.  That  the  affidavit,  being  in  the  alternative,  is  defective,  vague  and  uncer- 
tain. 
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4tiL  That  the  affidavit  is  not  such  as  would  subject  the  party  to  perjury,  if    wnui  a  Go. 
the  facts  sworn  to  were  proven  to  be  otherwise.  g^  Dana. 

The  words  of  the  affidavit  are,  *^  He,  said  affiant,  fears  that  the  defendant, 
Auffusie  St,  Duier^  will  conceal,  part  with  or  dispose  of  the  flatboat  and  lumber, 
daimed  in  the  within  petition,  during  the  pendency  of  this  suit^'  This,  we 
think  was  a  literal  compliance  with  the  article  of  the  Code  of  Practice  as 
amended  bj  the  Statute  of  20th  of  March,  1839.  The  sequestration  was  im- 
pvopeiiy  set  aside  and  should  be  reinstated. 

Although  we  think  the  evidence  on  the  part  of  the  defendant  was  inadmissi- 
ble under  the  pleadings,  and  cannot  give  our  sanction  to  such  a  loose  practice 
of  pleading,  we  are  not  willing,  under  the  circumstances  of  this  case  to  precede 
the  defendant  from  setting  up  a  title  to  the  property  under  the  receipt,  which 
was  improperly  received  in  evidence,  and  conclude  that  justice  requires  the 
case  should  be  remanded,  with  leave  to  the  defendant  to  amend  his  answer. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Court 
below  be  amended  and  reversed,  the  sequestration  reinstated  and  the  cause  re- 
manded for  a  new  trial,  the  defendant  to  pay  the  costs  of  the  appeal. 

SuDKLL,  C.  J.,  (with  whom  concurred  Campbell,  J.,)  dissenting.  I  think 
there  are  circumstances  in  this  case  which  bring  it  within  the  rule  frequently 
recognized,  that  even  if  the  allegations  be  indefinite,  yet  if  it  appears  from  the 
previous  proceeding  in  the  cause,  that  the  opposite  party  had  sufficient  notice  of 
the  nature  of  the  demand,  or  defence,  intended  to  be  advanced,  and  could  not 
have  been  surprised,  evidence  to  support  such  demand  or  defence  will  be  re- 
ceived. See  the  cases  collected  in  Hennen^s  Digest,  verbo  Pleading^  p.  1211, 
No.  2. 

In  the  present  case  we  find  that  in  the  deposition  of  a  witness  examined  on 
the  part  of  the  plaintiffs,  taken  some  months  before  the  trial,  the  fact  of  a  sale 
having  been  made  by  the  person  leil  in  charge  of  the  boat  and  lumber  by  plain- 
tif&*  agent,  was  sworn  to ;  and  at  the  trial  of  the  cause  it  was  proved  by  the 
plaintiffs*  witnesses,  on  their  direct  examination,  that  the  agent  had  full  author- 
ity to  sell  the  lumber  any  where  on  his  voyage  down  the  river,  from  the  State 
of  Mississippi  to  New  Orleans ;  that  this  agent  had  stated  to  divers  persons  liv- 
ing in  the  neighborhood  that  they  might  buy  from  Pearson^  the  person  left  by 
him  in  charge,  any  lumber  they  might  want,  and  that  Peanon  had  sold  portions 
of  the  lumber  to  two  neighbors  of  the  defendant,  delivered  the  lumber  and 
received  the  money. 

It  is  proper  to  observe  that  no  application  for  continuance  on  the  ground  of 
surprise  was  made  by  the  plaintiffs.  If  there  had  been,  and  the  application  had 
been  refused,  a  different  case  might  have  been  presented,  upon  which  no  opin- 
ion need  be  now  given. 

Upon  the  merits,  I  consider  the  evidence  offered  by  the  defendant,  coupled 
with  that  offered  by  the  plaintiffs,  sufficient  to  justify  the  decree  of  the  Court 
b^w  dismissing  the  plaintiffs'  action. 

For  the  above  reasons  I  think  the  judgment  should  be  affirmed. 
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W.  Whittikam  v.  a.  Swain. 

A  tutor  vho  permits  a  debt  dae  to  his  ward  to  become  prescribed  Is  persooaUy  boond  for  it. 

An  administrator  slioald  be  held  to  proof  of  due  diligence  in  the  collection  of  the  active  debts  of  the 

succession.    He  cannot  be  relieved  of  respoOAlbility  by  shoving  that  he  offered  them  for  sale  at 

public  auction  in  a  lump,  and  could  not  get  a  bid. 
The  fee  of  counsel  for  filing  the  account  of  the  tutor,  Is  an  expense  chargeable  to  the  minor,  u^der 

Art.  852,  C.  C. 
A  tutor  who  pays  a  debt  from  which  his  ward  has  been  relieved  by  prescription,  is  IlaUe  to  the  ward 

for  the  amount  so  paid. 

APPEAL  from  the  District  Court  of  the  Parish  of  Point  Couple,  Farrar^  J. 
Cooley,  for  plaintiff,  cited  succession  of  Guiltlemin,  2  Ann,  684,  Monget  ▼. 
Walker^  4  Ann.  214.     Provosty,  for  defendant 

Buchanan,  J.  This  is  an  appeal  from  a  judgment  upon  opposition  to  an  ac- 
count of  tutorship.  The  judgment  of  the  District  Court,  which  appears  to  have 
been  laboriously  and  carefully  prepared,  fixes  the  balance  due  the  plaintiff  by 
his  tutor  at  the  sum  of  two  thousand  and  twelve  dollars  and  twelve  cents,  with 
interest  The  representatives  of  the  estate  of  the  tutor  and  of  his  security  have 
appealed,  and  assign  various  errors.  The  appellee  has  also  prayed,  in  his 
answer  to  the  appeal,  that  the  judgment  of  the  Court  below  be  amended  in  hiss 
favor  in  various  particulars. 

The  first  error  assigned  by  appellant,  is  the  charging  the  tutor  with  a  sum  of 
$2544  90,  being  the  balance  due  by  JRutia  Morgan  on  notes  given  with  Charles 
Morgan^  Jr.^  as  endorser,  for  the  price  of  land  belonging  to  the  minor  and  his 
co-heirs,  sold  at  probate  sale,  and  purchased  by  said  Entis  Morgan.  The  bal- 
ance in  quf'stion  remained  after  the  seizure  and  sale  of  the  land  in  the  hands  of 
Morgan.  Upon  this  point,  we  do  not  think  the  District  Court  erred.  The 
notes  of  Butts  Morgan  matured  in  1848,  1844,  1845  and  1646.  The  endorser 
was  the  security  of  the  tutor,  on  his  bond  of  tutorship.  None  of  the  notes  were 
paid,  and  no  steps  were  taken  to  render  the  property  sold  liable,  until  January, 
1847,  when  executory  process  was  issued,  and  the  property  was  sold,  leaving  the 
above  mentioned  deficit  The  drawer  of  the  notes,  Butis  Morgan^  appears  to 
have  lived  until  after  the  last  of  them  had  matured,  but  no  attempt  was  ever 
made  to  make  the  money  by  a  personal  action  against  himself  or  his  endorser. 
All  the  notes  were  prescribed  before  the  plaintiff  reached  the  age  of  majority ; 
and  we  think  that  the  tutor  and  his  security  are  clearly  liable. 

The  appellant  next  avers  that  the  District  Court  erred  in  allowing  plaintiff 
one-fourth  of  the  amount  of  the  notes  and  accounts  due  his  mother^s  estate, 
which  were  not  sold  by  the  Parish  Judge  for  want  of  a  bid.  This  circumstance, 
on  which  the  appellant  lays  much  stress,  appears  to  us  of  no  importance.  The 
mode  adopted  by  the  tutor  in  this  instance,  of  settling  an  estate  by  setting  up  at 
auction  to  the  highest  bidder,  the  outstanding  claims  by  note  and  book  account, 
for  whatever  they  will  fetch,  within  a  short  period  after  the  death  of  the  ances- 
tor of  the  miiior  under  his  tutelage,  is  at  best  objectionable ;  hardly  warranted  by 
law,  and  liable  to  the  greatest  abuses.  This  case  seems  to  illustrate  the  latter 
obftc^rvation.  About  two  thousand  dollars  of  nominal  value  of  notes  and  ac- 
counts duo  the  estate  of  plaintiff^s  motlicr  were  sold,  in  six  lots,  for  the  aggre- 
gate  price  of  less  than  seventy  dollars ;  and,  among  other  suspicious  circum- 
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stances,  we  have  been  struck  by  the  fact,  that  in  one  of  those  lots,  amounting  WHirnKAM 
to  two  hundred  and  fifty  dollars,  and  adjudicated  for  twenty -five  dollars,  was  swa'ui. 
included  a  note  of  Datid  Gay  for  fifty  dollars ;  while  the  plaintiff  is  charged  in 
the  account  of  tutorship  with  one  hundred  and  five  dollars  and  eighty -seven  cents, 
amount  of  an  account  of  this  same  David  Gay  for  boarding,  washing  and  school- 
ing of  plaintiff,  which  the  voucher  produced  shows  to  have  been  paid  by  the  tutor 
six  months  before  the  sale  in  question,  or  while  he  had  Gay^s,  ne:e  in  his  hands. 
This  fact  evinces  the  grossest  negligence  and  mismanagement  of  the  tutor  in  his 
administration ;  and  we  think  the  doctrine  to  be  properly  applicable  :  that  an 
administrator  should  be  held  to  proof  of  due  diligence  in  the  collection  of  the 
active  debts  of  the  succession.  He  cannot  be  relieved  of  responsibility  by  show- 
ing that  he  offered  them  for  sale  at  public  auction  in  a  lump,  and  could  not  get 
a  bid. 

The  appellant  also  contends  that  the  District  Court  improperly  classed  the 
dainis  of  Boyle  and  others  as  debts  of  the  community  of  acquests  of  plaintiffs 
mother  and  her  last  husband,  Cooper,  We  think,  after  examining  the  evidence, 
that  the  Judge  did  not  err. 

The  appellant  next  contends  that  the  judgment  does  not  allow  the  item  of 
$100  charged  in  the  account  for  the  fee  of  counsel,  who  filed  the  account  This 
item  comes  properly  within  the  purview  of  the  article  852  of  the  Civil  Code,  and 
we  think  its  amount  reasonable. 

On  the  other  band,  the  appellee  claims  the  amendment  of  the  judgment  ap- 
pealed from,  in  these  particulars : 

1st  By  rejecting  the  item  of  $25  charged  as  the  one-fourth  of  the  balance  due  on 
BerMudy  A  DuJUho^i  note.  That  note  matured  in  December,  1834,  some  seven 
years  before  the  death  of  the  maker,  plaintiff's  mother,  and  though  made  for 
$240,  an  endorsement  shows  that  at  maturity  there  was  only  due  $98  88  upon  it. 
In  December,  1848,  being  nine  years  after  the  maturity  of  the  note,  an  endorse- 
ment signed  by  the  tutor  shows  that  he  paid  it  The  circumstances  under 
which  the  tutor  took  upon  himself  to  renounce  a  prescription  acquired  before 
the  commencement  of  his  administration,  do  not  appear.  The  Civil  Code,  Art. 
3425,  decUres  that  the  capacity  to  alienate  must  exist  in  him  who  renounces  a 
prescription  acquired,  in  order  to  make  the  renunciatien  valid.  It  is  clear  that 
a  tntor  is  without  capacity  to  alienate  the  property  of  his  ward.  He  cannot 
therefore  renounce  the  prescription  which  has  been  acquired.  See  21st  Duran- 
tim.  No.  180,  p.  196. 

8d.  By  rejecting  an  item  of  a  fee  allowed  a  lawyer  for  professional  services  in 
the  hypothecary  action  against  the  widow  of  ButU  Morgan.  The  record  of 
that  sait  is  in  evidence,  and  we  think  the  charge  of  Mr.  lUley  is  not  unreason- 
able. 

8d.  By  reducing  the  allowance  to  the  tutor  for  the  personal  expenses  of  his 
ward  from  $200  per  annum  to  the  amount  of  his  revenue,  which  in  argument 
are  assamed  at  five  per  cent  on  the  judgment  rendered  by  the  District  Court 
Hie  Article  848  of  the  Civil  Code  certainly  favors  this  position  of  the  appellee's 
coansel.  The  expenses  of  the  support  and  education  of  the  minor,  says  that 
AftiGle,  should  never  exceed  his  revenues.  Hulibell  v.  Huhhelly  6  Ann. ;  Moore  v. 
NichoU^  5  L.  R.  In  conection  with  this  subject  it  is  proper  to  notice  a  bill  of 
exceptions  in  the  record  to  the  admission  in  evidence  of  an  account  in  the  tutor's 
hftodwriting,  and  unsupported  by  any  voucher,  of  moneys  expended  by  him  for 
the  penonal  expenses  of  his  ward.    We  think  the  Court  erred.    By  Art  2244 
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WniTTncAM.     and  2245  of  the  Code,  parties  cannot  make  their  books  evidence  in  their  favor. 
Swiw.         3  M.  R.,  188  ;  8  Rob.  p.  6  :  12  Rob.,  407. 

The  evidence  shows  that  plaintiff  was  living  with  his  tutor  for  about  two  years 
after  the  death  of  his  mother ;  that  during  that  time  the  tutor  furnished  him 
nothing  but  the  strict  necessaries  of  life.  It  is  even  probable  that  the  boy  was 
not  boarded  by  his  tutor,  but  by  a  man  named  Oay^  who  has  been  already 
named ;  for  we  find  among  the  evidence  the  following  voucher : 

"  Mr.  J.    W.  Swain,  tutor  of  William   Whittikam,  Dr.  to  David  Gay  for 

boarding,  washing  and  schooling, $96  87 

Dr,  Lyncy  bill  for, 9  00 


$105  87 
Dec.  10,  1842.     Rec'd  payment,  David  Qay^ 

The  judgment  of  the  Court  below  has  reduced  this  bill  by  the  amount  of  Gay^s 
note  in  favor  of  the  estate,  which  the  tutor  ought  to  have  collected.  And  we 
think  that  the  amount  allowed  by  that  judgment  should  go  in  deduction  of  the 
amount  to  be  allowed  to  the  tutor  for  the  support  of  his  ward,  which  we  fix  at 
$210,  or  with  the  deduction  of  $55  paid  Gay,  one  hundred  and  fifty-five  dollars. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  amended, 
1st,  by  allowing  the  item  of  one  hundred  dollars  paid  A,  Frovosty  for  profes- 
sional services  in  rendering  the  account  of  tutorship ;  2d,  by  rejecting  the  item 
No.  83  in  the  account  of  tutorship,  being  $25  for  balance  still  due  on  Bemoudy 
&  Dvfilho*s  note ;  8d,  by  reducing  the  allowance  to  the  tutor  for  the  support 
and  education  of  the  minor  from  $400  to  $155 ;  that  the  plaintiff  have  judgment 
against  Augustine  Swain,  as  administratrix  of  the  succession  of  her  deceased 
husband,  /.  W.  Swain,  and  against  Charles  Margan,  Jr.,  as  administrator  of 
the  succession  of  his  deceased  father,  Charles  Morgan,  Sr.,  security  of  said  J, 
W,  Sicain,  on  his  bond  as  tutor  of  the  plaintiff,  in  solido,  for  the  sum  of  two 
thousand  one  hundred  and  eighty-two  dollars  and  twelve  cents,  with  interest  at 
the  rate  of  five  per  cent,  per  annum  from  the  third  of  April,  1847,  until  paid 
the  costs  in  both  Courts  to  be  paid  by  the  appellants. 


E.  Imbeaux  Co.  V.  A.  Severt. 

A  Parish  Ordinance  of  Iberville  authorises  every  inhabitant,  proprietor  of  land,  in  the  Pariah  to  ar* 
rest  all  wild  and  mischievotu  animals,  and  requires  the  owner  to  give  one  dollar  for  the  prise.  IMd  .* 
That  remuneration  can  be  recovered  only  on  proof  that  the  animals  were  wild  and  mischleToos. 

A  stray  is  an  animal  found  in  an  unusual  place  for  such  an  animal,  or  an  animal  that  has  roved  for 
Boa:e  time  in  a  certain  place,  whose  owner  Is  unknown. 

A  person  who  takes  up  a  stray  has  no  right  to  retain  porsession  of  it  until  the  damages  and  charges 
are  paid  ;  for  these  he  had  a  direct  action. 

THIS  case  was  tried  by  a  juiy  before  Robertsan,  J.,  in  the  Parish  of  Iberville. 
E.  W.  Robertson,  for  plaintiff.     Lahauve,  for  defendant  and  appellant 
VooRHiES,  J.   The  defendant  is  appellant  from  a  judgment  rendered  against 
him,  in  favor  of  the  plaintiffs,  on  the  verdict  of  a  jury,  for  damages  resulting 
from  a  quasi-offence. 

The  facts  are  briefly  these :  The  plaintiffs  were  owners  of  a  certain  number 
of  beeves,  in  poshession  of  an  agent  in  the  parish  of  Iberville,  to  be  shipped  to 
New  Orleans.    Fifteen  of  the  beeves  having  escaped  from  the  enclosure,"  in 
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vliich  they  were  kept,  were  taken  up  as  strays  by  the  appellant  under  an  ordi-  i»maox^  k  Co., 
nance  of  the  police  jury  of  said  parish ;  and  while  in  his  possession,  were  a.  Sbtut. 
daimed  by  the  plaintiffs,  whose  title  to  the  same  was  undisputed.  But  the 
appellant  refused  to  give  up  said  beeves,  unless  the  plaintiffs  paid  him  the 
reamneration  irhtch  he  claimed  under  the  said  ordinance.  On  the  refusal 
of  the  plaintiflb  to  do  so,  the  appellant  deliyered  said  beeves  to  a  justice  of 
the  peace,  to  be  sold  as  strays,  at  aucUon,  for  cash,  which  was  accordingly 
done,  and  the  net  proceeds  of  sale  placed  in  the  parish  treasury,  subject  to  the 
order  of  the  proprietors,  for  the  period  of  one  year. 

The  only  point  submitted  to  us  by  the  appellants,  arises  out  of  the 
charge  of  the  Judge  to  the  jury,  as  to  the  construction  put  on  said  parish 
ordiDance.  The  appellant  excepted  to  the  charge  so  far  as  it  related  to,  or 
might  come  under  the  17th  Article  of  said  ordinance.  In  order  to  understand 
the  oljection  folly,  it  is  proper  to  state  that  the  ordinance  contains  two  Articles 
on  the  same  salject;  the  17th  obviously  applies  to  cases  where  the  proprietors 
are  absent  or  unknown,  and  is  as  follows,  to  wit : 

''Art  17th.  Every  person  shall  have  the  right  to  arrest  and  take  up  all  cat- 
tle or  animals  running  at  large,  without  mark  or  brand  of  any  person  residing 
in  the  parish,  and  to  take  said  animals  to  a  Justice  of  the  Peace,  who  shall  have 
them  sold  at  auction  for  cash,  after  thirty  days'  advertisements  for  horses,  and 
fifteen  days  for  homed  cattle.  The  taker  shall  have  the  right  to  one  dollar  for 
the  prize  of  a  horse,  and  fifty  cents  for  the  prize  of  a  homed  animal,  and  also 
twelve  and  a  half  cents  per  day  for  feeding  and  keeping,  for  each  head  of  said 
animab;  all  costs  deducted  ;  the  remainder  of  the  amount  of  such  sale  shall 
be  placed  in  the  treasury  of  the  parish,  there  to  remain  at  the  disposal  of  the 
proprietor,  during  one  year  and  one  day." 

The  other  Article  ts  in  these  words :  **  Every  inhabitant^  proprietor  of  land 
ia  the  parish,  is  authorized  to  arrest  all  wild  and  mischievous  animals,  branded 
or  not  branded,  and  to  give  notice  of  the  same  to  the  proprietor  (if  known), 
who  shall  pay  one  dollar  for  the  prize ;  and  if  the  proprietor  neglects  to  pay 
the  said  dollar,  and  to  take  away  said  animals  in  the  twenty-four  hours  after 
being  notified,  said  animals  shall  then  be  sold  by  a  Justice  of  the  Peace,  after 
aotioe  in  writing  during  three  days :  said  notice  to  be  posted  up  in  two  public 
places  in  the  parish,  at  the  expense  of  the  proprietor.  If  the  proprietor  is  not 
known,  the  person  who  shall  have  taken  up  such  animals,  shall  keep  them  for 
himsell" 

The  averment  in  the  appellant^s  answer,  is,  that  he  arrested  and  took  up 
fifteen  stray  and  wild,  and  mischievous  animals,  and  is  evidently  framed  on  this 
Article.  We  do  not  think  the  Judge  a  quo  erred  in  chai^ng  the  jury,  that 
the  appellant  had  a  right  to  demand  the  remuneration  prize  only  on  proving  to 
their  satisfaction  that  the  animals  were  wild  and  mischievous.  But  it  appears 
that  the  appellant  shifted  his  position,  and  relied  on  the  other  Article  on  this 
branch  of  the  case ;  the  Judge  instructed  the  jury,  and,  we  think,  correctly, 
^  that  a  stray  is  an  animal  found  in  an  unusual  place  for  such  an  animal ;  or 
an  animal  that  has  roved  for  some  time  in  a  certain  place,  whose  owner  is  un- 
known ;"  *'  that  the  defendant  had  no  right  to  retain  possession  of  the  property 
4mtil  the  damages  and  charges  were  paid,  no  person  having  a  right  to  take  the 
law  in  his  own  hands;  that  if  the  appellant  was  entitled  to  the  ^  prize*  for 
taldngup  the  beeves,  or  so  much  per  head  for  taking  them  up,  and  to  damages 
committed  by  them,  he  had  a  direct  action  for  the  amount ;  and  that  the  pos- 
17 


126  SUPRKMB  COURT  OF  LOUISIANA, 

^"*^".  *  ^'  session  of  the  defendant,  from  the  time  he  became  aware  of  the  real  owner, 
A.  Ssmr.  ^as  illegal,  and  he  became  responsible  for  any  damages  accruing  from  such 
possession."  Moreover,  if  the  appellant  had  the  right  to  retain  the  beeves  un- 
til the  payment  of  the  privilege  asserted  by  him,  why  did  he  cause  them  to  be 
sold  as  strays  at  public  auction,  for  cash?  A  privilege  giving  a  creditor  ttfe 
right  to  retain  the  property  of  his  debtor,  is  more  properly  a  right  of  pledge. 
The  inn-keeper's  privilege  is  so  considered,  and  yet  he  has  not  the  right  to  sell 
the  property  retained  by  him,  of  his  own  authority,  but  must  apply  to  a  tribu- 
nal to  have  his  debt  ascertained,  and  the  property  seized  and  sold  for  the  pay- 
ment of  it  C.  C.  8200,  8203.  It  is  likewise  so  in  relation  to  pledge.  G.  G. 
8188.  We  are  not  aware  that  the  present  case  forms  an  exception  to  that  rule. 
On  the  whole,  we  are  of  opinion  that  the  verdict  of  the  jury  is  not  so  mani- 
festly erroneous,  as  to  require  its  reversal.  It  is  proper  to  add  that  the  de- 
fendant, in  his  answer,  has  set  up  no  claim  of  quantum  meruit  for  what  trouble 
and  expense  he  may  have  incurred  in  taking  care  of  the  beeves  imtil  they 
were  called  for. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,  with  costs  in  both  courts. 


E.  G.  Davis  v.  John  P.  R.  Stoxe. 

Whwe  the  amount  pleaded  In  compensation  ia  leas  than  what  would  be  due  under  the  contract  aa 
stated  by  the  defendant  to  have  existed,  the  plea  does  not  admit  the  whole  claim  of  plaintiff. 

APPEAL  from  the  District  Court  of  the  Parish  of  Iberville,    EoUrtMn^   J. . 
Talbott^  for  plaintiflf  and  appellant    Edwards  A  Barrow^  for  defendant. 

OoDEN,  J.  The  plaintiff  alleges,  he  was  employed  by  the  defendant  as  over- 
seer on  his  plantation  for  the  year  1852,  at  a  salary  of  $800,  and  that  having 
been  discharged  on  the  1st  of  September,  without  cause,  he  is  entitled  to  the 
full  amount  of  his  salary  for  the  year.  The  defendant  pleaded  a  general  denial, 
but  admitted  in  his  answer,  that  he  had  employed  the  plaintiff  by  the  month, 
at  the  rate  of  $800  per  year,  with  the  understanding  that  he  should  have  the 
the  right  of  discharging  him  at  any  time  he  might  think^proper.  He  Airther 
avers,  that  he  was  justified  in  discharging  the  plaintiff,  in  consequence  of  his 
had  management  and  neglect,  by  which  he,  defendant,  sustained  damages  to 
the  amount  of  $800,  by  the  loss  of  two  mules ;  and  this  amount,  together  with 
$150  lor  provisions  and  money  alleged  to  have  been  furnished  to  plaintiff^s 
£ftmily«  he  plead  in  compensation. 

The  plaintiff  offered  no  evidence  of  the  contract,  but  relies  on  the  plea  of 
compensation  being  considered  a  waiver  of  the  general  issue. 

Ajb  the  amount  pleaded  in  compensation  is  less  than  what  would  be  due  un- 
der the  contract  as  stated  by  the  defendant  to  have  existed,  and  as  the  admis- 
sion cannot  be  extended,  the  plaintiff  was  bound  to  prove  a  contract  by  the 
year,  in  order  to  entitle  him  to  recover  the  fuU  salary.  There  being  no  such 
proof,  it  is  unnecessary  to  determine  whether  the  cause  assigned  by  the  defen- 
dant for  discharging  him  was  sufficient 

The  judgment  of  the  court  below^  which  was  in  favor  of  the  plaintiff  for  his 
services  up  to  the  1st  of  September,  is  correct;  and  is  therefore  affirmed  at  the 
costs  of  the  appellant 
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JuLiEN  Tardif  V.  EsTivAL  Baudoin  et  al. 

A  receipt  tar  waaaej  paid  I>  not  cooelwtTS  between  the  parties,  bnt  open  to  ezptanation  by  parol  tee- 

tinnaj 
Pkral  tcetlnwny  ie  admtalble  toprore  fraud. 

APPEAL  from  the  District  Court  of  the  Parish  of  Assumption,  CoU,  J. 
A.  €hKtiU  for  pUintiff : 

Now  we  contend  that  we  have  the  right  to  explain  the  receipt  of  $1100,  and 
to  show  that  it  included  and  annulled  the  preceding  receipt  of  $838  88,  and 
that  we  were  not  bound  to  allege  error  or  fraud,  being  unaware  of  what  might 
be  produced  against  us.  We  are  plaintiff  in  the  cause.  Replications  are  not 
allowed  in  our  law ;  and  therefore  all  the  allegations  in  the  answer  are  open 
to  eTery  objection  of  law  and  fact,  as  nonage,  coverture,  fraud,  prescription  and 
the  like,  in  the  same  manner  as  if  such  exceptions  had  been  specially  pleaded, 
and  if  defendant  be  surprised,  the  proper  remedy  is  by  a  continuance  or  new 
trial.  Hennen,  p.  1212,  §11.  Where  fraud  is  charged  or  error  alleged,  parol 
testiniony  is  admissible  to  contradict  even  an  authentic  act  8  L.  847.  9  L. 
574.  6  L.  254.  10  L.  209.  15  L.  811,  and  the  authorities  there  cited.  2 
Starkie,  pp.  555,  558.  1  Greenleaf  S§  296,  805.  1  Howard,  119.  2  Story  on 
Equity  §1531. 

The  admission  of  parol  evidence  to  defeat  written  contracts  by  the  proof  of 
fraud,  is  a  rule  of  universal  jurisprudence.  C.  C.  1812.  6  L.  258.  2  Ann. 
458  and  908.  In  a  suit  on  a  joint  note,  evidence  was  admitted  to  prove  that 
one  of  the  apparent  makers  of  the  note  had  signed  it  as  surety.  19  L.  468.  9 
R  112.  In  5th  Ann.  286,  the  court  re-affirms  the  doctrine  laid  down  in  5th 
Ann.  408,  and  says :  "We  decided  in  the  case  of  Fletcher  v.  Fletcher^  that  the 
ootudderation  of  a  receipt  may  be  explained  by  testimony.*^  In  5th  Ann.  550, 
it  is  decided,  **  that  the  acts  which  cannot  be  contradicted  by  parol  evidence, 
are  those  which  contain  contracts  and  create  mutual  obligations.*^  In  regard  to 
receipts,  so  far  as  they  go  only  to  acknowledge  payment  or  delivery,  they  are 
merely  primd  facie  evidence  of  the  fact  and  not  conclusive.  1  Greenleaf  401, 
§305. 

Upon  the  whole,  we  may  consider  that  the  theory  of  the  receipt  is  best  em- 
bodied in  the  expression,  that  it  transfers  the  burthen  of  the  proof.  Straton 
V.  Rnt4dl,  2  T.  R.  366.  He  who  receives  from  his  creditors  a  simple  admission 
that  a  certain  sum  has  been  paid,  does  not  acquire  any  very  absolute  or  effec- 
tive means  of  preventing  further  inquiry  into  the  fact  of  the  payment,  and  into 
its  justice  and  adequacy  under  the  circumstances,  he  holds  an  instrument  near- 
ly poweriess  to  silence  others,  the  utility  of  which  is  confined  to  this :  that  it 
i^ieres  him  from  the  responsibility  of  making  inquiry  behind  it,  or  of  produc- 
ing evidence  in  addition  to  it  If  subsequently  the  payment  receipted  for  is 
churned  again,  he  can  by  the  production  of  a  receipt,  throw  upon  the  other 
party  the  burden  of  proof,  while  he  himself  stands  upon  the  defensive.  4 
Uarring,  206.  Our  claim  is  based  on  an  authentic  act ;  the  defendant  alleges 
payment;  they  must  prove  it. 

Maihiott  <t  MillSj  for  defendant  and  appellant : 

Ist  The  exception  of  non  ntimeratA  pecunid  is  abolished.  C.  C.  2284 ; 
11  Kobert8on*s  R.  241 ;  and  as  well  in  private  as  authentic  acts,  6  N.  S.  812. 
Now  the  receipts  were  acts  of  sale  with  acknowledgment  of  payment.  8  N. 
&  887,  and  1  L.  R.  314.     6  R.  R.  88.     Hon.  Dig.  p.  1382,  No.  7. 

2d.  Because  parol  evidence  is  inadmissible  against  or  beyond  what  is  con- 
tuned  in  writen  acts  regarding  the  transfer  of  immovable  property.  C.  0. 
2266.  PUintiff  attempts  to  show  that  the  receipt  of  $1100  87,  was  given  for 
the  first  and  not  the  second  payment,  which  is  against  and  beyond  what  is 
contained  in  the  act  itself.  See  8  L.  R.  447.  In  5  Rob.  Ill,  the  court  held  that 
even  a  receipt  for  price  of  personal  property  could  not  be  contradicted.  And 
thoQ|^  in  2d  Ann.  93,  it  was  held  that  C.  C.  2256,  applied  only  to  contracts 
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JnuKK  tardip,  effecting  real  estate,  is  not  such  the  character  of  this  receipt?  See  also  8d  Ann. 

EstitalBaudoix.  ^^^'  ^th  Ann.  231.  In  5th  Ann.  407,  parol  testimony  was  admitted  to  con- 
tradict a  written  act,  because  the  contract  was  made  in  Mississippi  where  the 
rule  is  different 

VooKHiES,  J.  This  is  an  action  to  recover  the  sum  of  $2606,  as  the  price  of 
a  tract  of  land  sold  by  the  plaintiff  to  the  defendant,  Efttival  Baudoin,  on  the 
16th  of  August,  1847,  payable  in  three  equal  instalments,  maturing  in  March, 
1848,  1849  and  1850,  with  eight  per  cent,  per  annum  interest  from  maturity 
until  paid.     The  other  defendant  is  sued  as  the  surety  of  the  purchaser. 

The  defence  rests  on  the  plea  of  payment  by  Baudoirij  except  as  to  the  sum 
of  $406,  for  which,  it  is  averred,  a  legal  tender  has  been  made. 

The  only  matter  in  dispute  between  the  parties  litigant  in  this  case,  relates 
to  the  sum  of  $888  88,  amount  of  the  receipt  given  for  the  first  instalment, 
which  the  plaintiff  contends  was  annulled  and  included  in  the  subsequent  re- 
ceipt for  $1100  87,  erroneously  stated  to  be  for  the  second  instalment 

It  is  obvious  that  the  receipt  for  $883  83,  is  less  than  the  amount  of  the  first 
instalment,  and  that  the  one  for  $1100  87,  greatly  exceeds  that  of  the  second 
instalment  How  is  this  accounted  for?  The  evidence  proves  conclusively  the 
fact,  that  a  certain  receipt  was  annulled  and  included  in  the  one  given  for 
$1100  87.  This  is  corroborated  by  the  defendant's  own  evidence.  Lahat^  one 
of  the  subscribing  witnesses  to  the  receipt  for  $1100  87,  deposes  that  the  re- 
ceipt for  $883  38,  was  annulled  by  the  parties,  and  included  in  the  receipt  for 
$1100  87.  His  testimony  is  fully  corroborated  by  the  other  subscribing  wit- 
ness, and  other  circumstances  disclosed  by  the  record.  The  defendant  has, 
however,  endeavored  to  impeach  the  credit  of  this  witness,  on  the  ground  that 
his  testimony  is  contradictory.  A  careful  examination  of  it,  satisfies  us  that  it 
contains  no  material  variance.  To  rebut  it,  the  defendant  relies  on  the  testi- 
mony of  Joseph  Nicholas  who  states  that  the  defendant  requested  him,  in 
January,  to  make  a  statement  of  what  he  owed  the  plaintiff  in  capital  and  in- 
terest for  the  second  instalhient  of  the  price  ef  the  land,  and  showed  him  two 
receipts  from  Julian  Tardif^  one  for  $883  88,  for  the  first  instalment,  and  the 
other  for  $600,  on  account  of  the  second  instalment  According  to  the  state- 
ment made  by  this  witness,  the  sum  of  $600  was  deducted  from  $833  33,  as 
the  second  instalment,  leaving  a  balance  'of  $238  83,  to  which  the  sum  of 
$34  21  was  added  as  interest  from  the  31st  March,  1849,  to  the  31st  January, 
1851,  making  an  aggregate  of  $267  54  then  due.  What  was  the  object  of 
making  the  calculation  to  that  date,  is  not  very  satisfactorily  explained. 

In  the  cross-examination,  this  witness  states  that  he  docs  not  recollect  the 
names  of  the  witnesses  to  the  receipts.  His  testimony  is  sought  to  be  corro- 
borated by  that  of  Eli  Landry,  but  we  think  unsuccessfully.  This  witness 
deposes  that  he  attested  the  receipt  for  $833  33,  and  also  another  for  four  hun 
idred  and  some  dollars,  but  at  what  period  he  does  not  recollect ;  neither  does 
Jie  recollect  whether  it  was  given  by  Baudoin  or  Tardif;  he  did  not  read  it ; 
be  did  not  see  Tardif  make  his  mark  to  it;  and  cannot  say  whether  Tardif 
wias  present  or  not  when  he  attested  it  Such  testimony,  it  must  be  conceded, 
deserves  but  little  weight  On  the  other  hand,  when  it  is  considered  that  the 
plaintiff  neither  reads  nor  writes ;  that  every  one  of  the  receipts  introduced 
against  him  is  attested  by  two  witnesses ;  that  no  attempt  has  been  made  by 
Baudoin  to  account  for  the  subscribing  witness  or  witnesses  to  the  alleged  re- 
ceipt of  $600;  the  conviction  forces  itself  upon  our  minds,  as  it  no  doubt  did 
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00  tfaitof  the  District  Judge  from  his  conclusion  on  the  facts,  that  the  testi-  JuuwmTivhw, 
mooy  of  NieoUu^  standing  in  the  relation  of  son-in-law  to  the  defendant,  is  not  ebtitalBacdoib. 
eotitled  to  much  weight 

The  reconl  contains  numerous  hills  ofr  exception  taken  hy  both  parties  on 
the  trial  of  the  cause  below.  It  is  urged  by  the  defendant  that  parol  eyidence 
vas  inadmissible  to  vary  or  contradict  the  receipt  of  $1100  87.  In  support  of 
his  positioD,  he  has  presented  two  propositions :  1st  Because  the  exception  of 
iMfi  nwneratd  pecunid  is  abolished,  not  only  in  relation  to  public,  but  to  pri- 
Tste  acts ;  that  the  receipts  in  question  were  acts  of  sale.  2d.  Because  parol 
eridenee  is  admissible  against  or  beyond  what  is  contained  in  written  acts  re- 
prding  the  transfer  of  immovable  property. 

We  do  not  think  that  this  case  comes  under  either  of  these  propositions. 
Tlie  receipt  in  question  does  not  come  under  the  operation  of  the  principle  re- 
eogoized  by  our  jurisprudence,  that  a  receipt  acknowledging  the  payment  of 
property  is  considered  as  evidence  of  a  sale.  In  the  case  of  Payne  v.  Hopkini^ 
(4  N.  S.  223,)  Judge  Porter  said,  that  it  was  clear  that  payment  of  the  price 
of  an  immovable  might  be  established  by  parol  evidence,  although  that  species 
of  proof  wfts  insufficient  to  show  both  the  sale  and  the  receipt  of  the  purchase 
money.  The  distinction  appears  to  us  not  only  perfectly  clear  but  well  founded 
in  principle.  If  parol  evidence  is  admissible  to  prove  payment  of  the  price  of 
immovable  property,  is  there  any  reason  why  it  should  be  excluded  to  explain 
error  when  the  payment  is  evidenced  by  written  receipts  t  We  can  see  none. 
It  is  obvious  that  the>  parol  evidence  in  this  case  was  not  intended,  neither  could 
it  elTect  the  title  of  Baudcin  to  the  land,  which  is  not  the  matter  in  dispute.  It 
has  been  ruled  by  this  court,  that  a  receipt  for  money  paid,  was  not  conclusive^ 
between  the  parties,  but  open  to  explanation  by  evidence.    5th  Ann.  406. 

If  any  doubt  existed  in  our  minds  as  to  the  admissibility  of  the  evidence  un- 
der this  rule,  we  think  that  none  can  exist  as  to  its  admissibility  to  prove  fraud. 
What  is  fraud  as  applied  to  contracts?  Our  Code  defines  it  to  be,  "  the  cause 
of  an  error  bearing  on  a  material  part  of  the  contract,  created  or  continued  by 
artifice,  with  design  to  obtain  some  unjust  advantages  to  the  one  party,  or 
to  cause  an  inconvenience  or  loss  to  the  other.*'  If  the  receipt  in  question  be 
Tiewed  as  a  contract,  is  it  not  obvious  that  the  evidence  disclosed  by  the  record, 
ghowB  such  a  design  on  the  part  of  Baudoin  f  If  so,  we  think  parol  evidence 
was  clearly  admissible  to  prove  it. 

The  conclusion  to  which  wc  have  come  in  this  case,  renders  it  unnecessary 
to  notice  the  bills  of  exception  on  the  part  of  the  plaintiff. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,  with  costs. 


A.  Beatty,  Syndic,  v.  F.  A.  Tete  et  al. 

n«  ISCh  NctfoB  of  ttie  Act  of  1889,  which  provide!  that  **  in  all  casei  where,  by  any  proTision  of  the 
<^4e  of  Practice,  an  oath  of  a  party  ti  required,  it  may  (in  the  case  of  the  abeence  of  said  party) 
be  made  by  Ui  agent  or  attorney,"  doee  not  extend  to  cases  where  parties  may  be  absent  from 
conrt,  lor  puHes  are,  as  a  general  role,  bound  to  be  in  conrt  on  the  day  fixed  for  trial,  at  their 
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A.  BiATTT,       An  executor  may  bind  himielf  iDdlridnally  for  a  debt  of  the  socceeslon ;  asd  wftere  the  pnomiM  to 
F.  A.  Trk.  "Mde  to  pay  the  debt  at  a  specified  time,  it  is  not  merely  an  acknowledgment  ef  Che  debt,  bat  itia  » 

contract  which  may  be  enforced  against  him  indlTidnally,  although  the  prsadM  be  made  by  an 

instmment  in  which  he  describes  himself  as  executor. 

APPEAL  from  the  District  Court  of  Assumption,  Randall^  J. 
/.  a  A  A,  Beatty,  for  plaintiff: 

Defendant  denies  her  personal  responsibility,  and  claims  that  ooly  the  estate 
of  her  husband  is  responsible,  on  a  note  in  this  form.  On  this  point  we  refer 
to  the  following  authorities:  Palleti  y.  Ckirr,  8  M.  496;  RuswJt^.  C(ut^  2  L. 
188. 

The  affidavit  was  insufficient,  because  made  by  the  attorney — tlie  absence  of 
the  party  A*om  the  parish  not  being  shown  or  suggested,  raine  r.  T&umi^  2 
E.  98 ;  Fenne  r.  Toume,  2  La.  577  :  Lizardi  t.  Arthur^  16  L.  577. 

lUleyy  for  defendant  and  appellant: 

The  court  below  erred  in  refusing  a  continuance  to  enable  the  cfefendants  to 
procure  the  testimony  of  MarcM.  The  defence  is  similar  to  the  case  sustained 
in  the  suit  of  the  Bank  of  Louisiana  v.  Dejean,  12  Rob.  16.  See  also  GilletT, 
Baehel,  9  Rob.  276 ;  and  the  affidavit  of  the  counsel  was  sufficient  Act  of 
20th  March,  1839,  sec.  16,  amending  C.  P.  Penny  v.  Tourne^  11  L.  R.  468. 
LisardiY.  Arthur ,  16  L.  R.  577.  The  case  should  be  remanded  for  a  new 
trial. 

VooRHiBs,  J.  The  defendant,  Rose  Clement,  widow  of  Augtute  Tete^  de- 
ceased, is  appellant  from  a  judgment  making  her  personally  liable  fw  the  pay- 
ment of  three  promissory  notes  signed  by  her  as  administratrix,  payable  to  the 
ordor  of,  and  endorsed  by  F.  A.  Tele,  her  co-defendant.  » 

The  defendant  denies  any  such  liability.  She  avers  that  the  notes  sued  on 
were  given,  not  as  a  novation,  but  as  a  liquidation  and  settlement  of  a  debt  ori- 
ginally due  to  the  Union  Bank  by  her  said  husband,  of  whose  estate  she  is 
administratrix,  the  originil  debt  having  been  previously  evidenced  by  other 
notes  with  the  same  endorsement,  given  in  her  said  capacity  and  afterwards 
reduced  by  partial  payments  to  the  amount  for  which  the  notes  sued  on  was 
given. 

The  defendant  complains  of  the  refusal  of  the  District  Judge  to  grant  her  a 
continuance,  on  the  affidavit  of  her  attorney,  stating  her  absence  from  the  court, 
the  facts  she-  expected  to  prove  by  the  absent  witness,  and  the  diligence  used  bj* 
her  since  the  adjournment  of  the  last  term  of  the  court,  at  which  she  had  ob- 
tained a  continuance  to  procure  the  deposition  of  the  same  witness.  The  Dis- 
trict Judge  was  of  opinion  that  sufficient  diligence  had  not  been  shown,  and 
we  are  not  prepared  to  say  that  he  erred.  One  of  the  grounds  urged  against 
the  validity  of  the  affidavit  is,  that  it  was  not  sworn  to  by  the  aj^ellant  her- 
self, but  by  her  attorney.  It  is  stated  in  the  affidavit  that  she  was  absent  from 
the  court  The  appellant  relies  on  the  16th  section  of  the  Act  of  2889,  which 
provides  that  "  in  all  cases  where  by  any  provision  of  the  Code  of  Practice  an 
oath  of  a  party  is  required,  it  may  (in  the  case  of  the  absence  of  said  party) 
be  made  by  his  agent  or  attorney,"  &c. 

The  operation  of  this  act  does  not,  in  our  opinion,  extend  to  cases  where 
parties  may  be  absent  from  court.  If  the  construction  contended  for  be  con- 
ceded, it  seems  to  us  that  it  would,  in  its  consequences,  lead  to  serious  abuses 
in  the  administration  of  justice.  Parties  to  a  cause  are,  as  a  general  rule, 
bound  to  be  in  court  on  the  day  it  is  fixed  for  trial,  at  their  peril.  This  case 
affords  a  striking  illustration  of  the  necessity  of  such  a  rule.  It  is  obvious  that 
the  appellant^s  counsel  must  have  been  aware,  previous  to  the  session  of  the 
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GGOzt,  of  the  drcumstances  which  rendered  it  necessazy  to  apply  for  a  continn-      ^'  bbattt, 
aoce ;  and  yet  no  seasonable  steps  appear  to  hare  been  taken  by  him  to  procnre     v.  ▲.  Tm, 
the  affid&Tit  of  &e  appellant,  who  resided  in  the  parish,  for  that  purpose ;  and 
no  reamnable  excuse  offered  for  the  omission. 

On  the  merits,  we  do  not  Uiink  that  this  case  can  be  distinguished  from  the 
case  of  Winthrop  v.  Jarvis,  recently  decided  by  us,  in  which  we  held  that  an 
ezecator  may  bind  himself^  individually,  for  a  debt  of  the  succession ;  and 
where  the  promise  is  made  to  pay  the  debt  at  a  specified  time,  it  is  not  merely 
an  acknowledgment  of  the  debt,  but  is  a  contract  which  may  be  enforced 
agabist  him  individually,  although  the  promise  be  made  by  an  instrument  in 
which  he  describes  himself  as  executor. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  afiSrmed, 
with( 


A.  Bbattt,  Syndic,  v.  A.  Tete. 

Hhe flMfa  seetioii  of  the  Act  ineorponting  the  Union  Bank,  permits  a  wife  to  bind  htnelf  Jointly  and 
4a  ^eUdo  wfih  her  hori>and,ln  all  hypothecary  contracts  or  obligations  with  the  bank. 

Aabidlvldaal  renaneiation  of  prescriptloD  cannot  be  implied  from  an  acknowledgment  of  the  debt 
as  administratrix. 

C  C.  8517. 

4  PPEAL  from  the  District  Court  of  the  parish  of  Assumption,  JRandall^ 
A  J.     J.  C.  A  A.  Beaiiyy  for  plaintiff.    lUley^  for  defendant 

Cakpbeia^  J.  The  defendant  is  appellant  from  a  judgment  for  the  sum  of 
three  thousand  five  hundred  dollars,  with  ten  per  cent,  interest  from  July  1, 
18i6,  rendered  jointly  and  severally  against  herself  and  the  succession  of  her 
deceased  husband,  of  which  succession  she  is  the  admi  nistratrix.  The  demand  of 
pSamtiff  is  based  on  a  joint  and  several  mortgage  bond  for  five  thousand  dol- 
lars, given  by  the  appellant  and  her  deceased  husband  to  the  Union  Bank  of 
Louisiana,  for  a  loan  of  money.  The  bond  was  executed  on  the  Ist  of  July, 
1840,  and  payable  on  the  1st  of  July,  1841,  fixed.  Defendant,  in  a  seperate 
answer,  pleads  the  general  issue,  the  prescription  of  ten  years,  and  a  special 
denial  of  any  personal  liability. 

On  the  trial,  it  was  admitted  that  the  bond  had  been  legally  transferred  by 
the  Union  Bank  to  P.  Marehais,  whose  syndic  the  present  plaintiff  is.  The 
signatures  of  the  defendant  to  the  bond  sued  on,  and  to  a  written  memo- 
randam  thereon  endorsed,  are  likewise  admitted.  The  memorandum  is  in 
the  Ibllowii^  words:  "I  recognize  that  there  is  due  on  the  within  bond, by  the 
estate  of  Augtate  Tets^  of  which  I  am  administratrix,  the  sum  of  three  thou- 
sand five  hundred  dollars,  with  ten  per  cent  interest  from  July  1, 1846.  The 
whole  bearing  mortgage  on  said  property,  described  in  the  act  of  mortgage 
with  which  this  bond  is  identified.  April  28,  1850."  (Signed,)  ''  Vv.  Augte. 
Tktb:^  The  mortgage  was  recorded  July  2,  1840,  and  re-inscribod,  May  8, 
1860. 

If  by  the  averment  in  appellant's  answer,  that  she  is  "  not  personally  liable," 
it  n  intended  that  she  is  not  liable,  because  the  debt  is  a  debt  of  her  husband, 
for  which  she  could  not  bind  herself,  the  objection  is  answered  by  reference  to 


132  SUPREME  COURT  OP  LOUISIANA, 

A.  Bbattt,  ^|jg  25th  section  of  the  act  incorporating  the  Union  Bank,  which  provides  : 
A.  Tits.  that  "  in  all  hypothecary  contracts  and  obligations  entered  into  by  any  mar- 
ried individual,  with,  or  in  favor  of  said  Union  Bank,  it  shall  be  lawfal  for  the 
wife  of  said  individual  to  bind  and  oblige  herself,  jointly  and  in  $olido,  with 
him  ;  and  in  such  case,  the  property  and  right  of  the  wife,  whether  dotal,  or  of 
any  other  description,  shall  be  effected  by  the  said  contracts  or  obligations." 
Acts  1832,  p.  62. 

The  only  fact  upon  which  the  plaintiff  relies  to  defeat  the  plea  of  prescrip- 
tion, is  the  acknowledgment  signed  by  the  administratrix  in  April,  1862,  at 
which  time  more  than  ten  years  had  elapsed  from  the  maturity  of  the  bond. 
The  question,  therefore,  is  one  of  the  renunciation,  not  of  the  interruption  of 
prescription,  and  the  Article  8517  of  the  Civil  Code,  which  is  confined  to  cases 
or  interruptions,  seems  inapplicable. 

A  renunciation  of  prescription  is  the  abandonment  of  a  right  acquired.  C. 
C.  8425. 

Individually,  the  appellant  has  made  no  acknowledgment;  and,  as  the  gene- 
ral rules  are  that  prescription  is  not  to  be  extended,  and  that  to  deduce  an  im- 
plied renunciation,  the  implication  must  be  clear  and  unequivocal,  we  think  an 
individual  renunciation  cannot  be  implied  from  her  acknowledgment  as  admi- 
nistratrix. 

No  appeal  having  been  taken  from  the  judgment  as  against  the  succession  of 
the  deceased  Augtiste  TeU,  we  do  not  deem  it  necessary  to  inquire  whether  an 
administratrix  has  the  capacity  to  renounce  a  prescription  already  acquired 
by  the  succession  which  she  administers. 

Upon  an  examination  of  the  acknowledgment  above  referred  to,  it  appears 
that  the  original  debt  was  at  that  time  reduced  from  $6,000  to  $8,500,  and  that 
interest  was  due  only  from  July  1, 1846.  It  has  occurred  to  us,  Uftit  this  con- 
dition of  the  affair  probably  has  resulted  from  payments,  which,  if  made  be- 
fore the  acquisition  of  prescription,  would  establish  its  interruption. 

Under  these  circumstances,  we  think  a  nonsuit  would  be  proper. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  appealed 
from,  so  far  as  it  affects  the  appellant  individually,  be  annulled  and  reversed ; 
and  that  there  be  judgment  in  her  favor,  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 


Bank  of  Louisiana  v,  J.  Tournillon,  Jr. 

Where  notice  of  the  non-papnent  of  a  note  is  sent  by  mail  to  the  endorse**,  it  shoakl  be  directed  to 
the  post  office,  if  knofm,  nearest  to  his  residence.  But  if  he  is  in  the  habit  of  receiving  his  letters 
at  a  more  distant  post  office,  or  throogh  a  more  cireuitoas  ronte,  and  that  foot  is  known  to  the  per- 
son sending  the  notice,  notice  sent  by  the  latter  mode  will  be  good. 

The  rales  prescribing  the  diligence  to  be  used  in  communicating  notice  of  the  non-payment  of  notee 
and  bills,  are  founded  in  general  conrenience,  and  should  be  interpreted  and  applied  so  as  to  lm> 
pede  as  little  as  possible,  oonslstently  with  the  safety  of  parUes,  the  circulation  of  commercial 
paper. 

APPEAL  from  the  District  Court  of  Assumption,  Bandall^  J. 
C.  A.  JohuMTi,  for  pUintiff,  cited  Citueiis*  Bank  v.  Walker,  2  Ann.  792. 
Canftl  Bank  v.  Barrow,  2  Ann.  326. 
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Bdtff^  for  defendant  and  appellant,  cited  Follain  t.  Dupre^  11  Rob.  454.     Bamk  ot  La. 
NichoUofi  T.  Marden,  3  Rob.  3fi2.     Canal  Co.  t.  Barrow,  2  Ann.  826.     Bird     ^^^^^ 
T.  McCalop^  2  Ann.   351.    New  Orleans  and  Carrollton  Bank  v.  Fatton,  2 
Ann.  852.     HarrU  r.  ^20Miu2tfr,  9  Rob.  151.     Mechanic's  Bank  v.  Compton^ 
8  Bob.  4.  . 

Caxpbbll,  J.  The  defendant  is  sued  as  endorser  of  a  promissory  note  for 
$370,  made  at  Donaldsonyille,  April  27,  1849,  and  payable  to  his  order,  at  the 
Bank  of  Looimana  at  Donaldsonville,  twelve  months  after  date.  The  only 
question  inTolTed  is,  as  to  the  manner  in  which  notice  of  non-pajrment  was 
giren  to  the  endorser ;  no  objection  being  made  to  the  sufficiency  of  the  notice 
in  point  of  time. 

The  material  fiusts  before  the  court  on  this  subject,  are  that,  on  the  day  of 
protest,  the  notary,  who  made  it,  deposited  in  the  post  office  at  Donaldsonville, 
a  written  notice  in  due  form,  addresssed  to  Mr.  /.  ToumUlon^  Donaldsonville 
P.  0.  That  the  notaiy  making  the  protest,  (and  who  deposed  to  the  manner 
of  service  of  notice,  for  the  certificate  is  not  relied  on,)  was  the  deputy  of  the 
post  master  of  the  Donaldsonville  post  office,  from  a  period  long  anterior  to 
the  SOth  of  April,  1850,  down  to  the  month  of  October,  1850,  and  knew  of  his 
own  knowledge  that  the  defendant  regularly,  twice  a  week,  on  the  arrival  of 
the  semi-weekly  mails,  sent  his  servants  or  called  himself  at  the  post  office  in 
questioa  for  papers  and  letters  which  frequently  came  there  to  his  address. 
The  witness  likewise,  before  depositing  the  letter  in  the  Donaldsonville  post 
,  WM  informed  by  the  post  master,  upon  inquiry,  that  that  was  the  post 
\  of  the  defendant 

Andrew  Gingry  was  post  master  on  the  SOth  April,  1850,  date  of  the  pro- 
test, and  ao  continued  till  October  following,  when  Victor  Maurin  became  post 


Gitigry  swears  that  newspapers  which  he  names,  not  occasionally  sent,  but  for- 
warded as  regularly  as  published  and  from  the  publishing  offices,  were  received 
at  his  office  as  long  as  he  was  post  master,  addressed  J,  Toumillon.  Here  it 
afaoold  be  noticed,  that  it  is  in  evidence  (testimony  of  J9.  Leblanc^)  that  the 
defeadant  is  known  as  Julien  ToumiUon^  and  his  father  as  St,  Julien  Toumil- 
y^L.  It  is  also  admitted  that  in  the  notarial  acts  passed  by  the  defendant  and 
those  passed  by  his  father,  the  same  distinction  of  names  is  preserved.  The 
address  of  the  newspapers  regularly  received  as  above  stated  by  Gingry^  shows 
that  they  were  for  the  defendant,  and  Oingry  goes  on  to  state,  that  all  mail 
natter  so  addressed  was  regularly  called  for  by  the  servants  of  the  Toumillon 
family ;  that  it  had  been  for  years  the  invariable  practice  of  the  office  to  deliver 
all  such  matter  to  these  servants,  and  that  no  objection  or  complaint  was  ever 
made  respecting  it  That  there  was  a  box  in  his  office,  which,  indeed,  stood  in 
the  name  of  St.  Julien  Toumillon^  the  father,  but  that  it  was  the  receptacle  of 
all  the  mail  matter  which  came  to  his  office  to  the  address  of  either  the  father 
or  the  son,  and  that  this  mail  matter  was  delivered  as  aforesaid  to  the  servants 
of  the  Toumillon  family.  That  he  knew  these  servants  from  having  often  seen 
them  in  the  personal  service  of  the  defendant,  and  never  knew  defendant  to 
have  any  other  post  office  so  long  as  he  was  post  master,  to  wit,  from  1838  to 
October  1850.  In  this  connection,  it  should  be  noticed,  that  it  is  proved  by 
LeUuMC^  that  the  defendant  and  his  father  not  only  resided  on  the  same  planta- 
tion bat  in  the  same  dwelling,  and  form  but  one  family ;  that  the  same  fact  is 
proved  by  Crane^  witness  for  defendant,  as  well  as  the  additional  fact  that  the 

18 
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Bauic  or  La.  servants  of  the  Tournillon  family,  passed  almost  daily  back  and  forth  between 
ToDBMiLLOK.     theiF  plantation  and  Donaldson ville. 

Maurin  states  that  he  took  charge  of  the  Donaldsonville  post  office,  October 
1, 1850.  He  declares  unequivocally,  that  the  Donaldsonville  office  continued  to 
be  the  office  of  the  defendant  up  to  the  30th  September,  1851.  After  that 
time  he  says,  that  the  regular  mail  matter  to  his  address,  such  as  newspapers, 
to  which  he  was  a  regular  subscriber,  ceased  to  come  there ;  that  up  to  the 
time  mentioned,  and  especially  during  the  first  four  months  afler  he  took 
charge  of  the  office,  the  servants  of  the  defendant  called  regularly  once  or 
twice  a  week  at  the  office,  and  received  such  mail  matter  as  was  in  the  office  to 
the  address  of  defendant 

Craney  the  only  witness  for  the  defence,  states  that,  on  the  1st  January,  1850, 
a  new  post  office  was  created  under  the  style  of  Crane's  Forge  Post  Office,  sit- 
uated on  the  road  between  Donaldsonville  and  the  plantation  where  defendant 
resides,  which  plantation  is  on  the  Bayou  Lafourche,  about  seven  miles  from 
Donaldsonville.  CranSy  the  witness,  was  the  post  master  who  took  charge  of 
this  new  office,  as  soon  as  it  was  created;  and  his  testimony  is  relied  upon  to 
show  a  change  of  post  office  by  the  defendant  prior  to  the  30th  April,  1850. 

In  his  examination  in  chief,  Gratie  states,  that  "  from  the  time  the  said  post 
office  was  opened  until  October  1852,  defendant  received  his  mail  matter,  let- 
tors  and  newspapers,  regularly  at  the  Crane's  Forge  Post  Office,  and  witness 
considered  it  as  the  post  office  of  defendant  from  January,  1850,  till  October, 
1852,  when  he  ceased  to  officiate  as  post  master.'' 

On  cross-examination,  he  states,  that  all  the  postage  bills  in  the  name  of 
TouTnillon^  at  his  office,  wore  paid  by  the  father,  and  the  newspapers  received 
there  were  to  the  address  of  the  father,  though  he  thinks  a  greater  part  of  the 
letters  were  for  the  son.  He  says  nothing  of  any  newspapers  at  all  received 
at  his  office  for  the  defendant;  while,  on  the  other  hand,  by  the  concurrent 
statements  of  Templet^  Oin^ry  and  Maurin^  it  is  affirmatively  shown,  that  seve- 
ral newspapers  to  the  address  of  defendant,  and  to  which  he  was  a  regular  sub- 
scriber, were  regularly  forwarded  to  and  received  at  the  Donaldsonville  post 
office,  and  his  correspondence  also,  as  long  as  Gingry  remained  in  the  office, 
and  for  several  months  after  Maurin  became  post  master.  It  further  appears 
that  the  Crane's  Forgo  Post  Office  was  nearer  the  residence  of  defendant  than 
that  of  Donaldsonville,  it  being  between  Donaldsonville  and  defendant's  resi- 
dence ;  from  which  last,  it  was  distant  only  one  mile.  Defendant  contends, 
that  not  having  been  notified  of  the  non-payment  of  the  note,  by  letter  ad- 
dressed to  him  at  the  post  office  nearest  his  residence,  his  liability  as  endorser 
has  been  discharged. 

The  general  rule  of  the  commercial  law  doubtless  is,  that  when  the  notice  is 
sent  by  mail,  it  should  be  directed  to  the  post  office,  if  known,  nearest  the  resi- 
dence of  the  party  whose  liability  is  sought  to  be  fixed.  But  this  rule,  though 
a  general  one,  is  not  of  universal  application.  In  the  case  of  the  United  States 
V.  Carnealy  ^  Peters,  551,  Mr.  Justice  Story  says:  "If  the  party  is  in  the 
habit  of  receiving  his  letters  at  a  more  distant  post  office,  or  through  a  more 
circuitous  route,  and  that  fact  is  known  to  the  person  sending  notice,  notice 
sent  by  the  fatter  mode  will  be  good.  And  where  the  party  is  in  the  habit  of 
receiving  his  letters  at  various  post  offices,  to  suit  his  own  convenience  or  busi- 
ness, it  may  be  sufficient  to  send  it  to  either."  See  also  the  Bank  qf  Colttmbia 
-Vuv<t\  ^'  Lance,  1  Peters,  583  ;  and  F^Uain  et  al  v.  Dupre^  11  R.  472, 
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After  a  careful  consideration  of  the  testimony,  we  are  of  opinion  that  the  Ba«k  or  La. 
notke,  as  giTcn,  was  good.  From  the  facts  of  the  case,  it  would  have  been  Tocrkillom. 
safficient,  if  addressed  to  the  defendant,  either  at  Donaldsonville  or  the  Crane's 
Fofge  Post  Office.  The  rules  prescribing  the  diligence  to  be  used  in  communi- 
cating notice,  are  founded  in  general  convenience,  and  should  be  interpreted 
and  applied,  so  as  to  impede  as  little  as  possible,  consistently  with  the  safety 
of  parties,  the  circulation  of  commercial  paper. 

Judgment  affirmed. 


D.  TuRNBULL  v.  R.  R.  Barrow. 

Factsl — ^Tbe  IHstxict  Court  reftued  to  continue  a  caiue,  and  was  sustained  by  the  Supreme  Court. 

4  PPEAL  from  the  DistHct  Court  of  the  Parish  of  Terrebonne,  Cole,  J.  J. 
A.  C.  A  A.  Beatty,  for  plaintifC  lUley  and  Mercer,  for  defendant  and  appel- 
lant 

YoosHiES,  J.  This  is  a  suit  on  a  promissory  note.  The  defendant,  B,  R> 
Barrow^  avers  that  it  was  given  in  renewal  of  another  held  against  him  by  the 
plaintifi^  for  a  larger  sum,  which  had  been  reduced  by  partial  payments ;  that, 
by  an  error  in  the  calculation  of  interest,  it  was  given  for  a  much  larger  amount 
than  that  actually  due  on  the  original  note.  He  further  avers,  that  he  has  just 
reasons  to  beliere  that  it  has  been  paid  by  B.  Barrow,  the  other  defendant ; 
and  that  this  sait  w^as  instituted  without  the  knowledge  and  consent  of  the 
piainti^  as  he  believes. 

At  the  April  term,  1868,  the  defendant  probed  the  conscience  of  his  adver- 
aary,  by  propounding  to  him  interrogations  on  facts  and  articles.  As  the  plain- 
tiff was  absent,  this  produced  a  continuance  of  the  cause.  At  the  June  term — 
not  a  jury  tenn — ^the  defendant  having  prayed  for  a  trial  by  jury,  which  was 
gimnted,  the  cause  was  consequently  again  continued.  At  the  December  term, 
after  having  unsuccessfully  challenged  the  second  array  of  jurors  summoned 
for  the  term,  the  defendant  moved  for  a  continuance  on  his  affidavit,  which 
was  refused  by  the  District  Judge,  on  the  ground  that  due  diligence  had  not 
been  shown.  The  trial  by  jury  was  then  waived,  and  the  cause  submitted. 
The  answers  to  the  interrogatories  propounded  to  the  plaintiff,  were  filed  on 
the  7th  of  December,  the  day  fixed  for  the  trial  of  the  cause. 

It  is  urged  by  the  defendant,  that  the  continuance  was  incorrectly  refiised. 
He  asks  that  the  judgment  be  reversed  and  the  cause  remanded,  in  order  that 
he  may  exercise  his  legal  rights. 

After  mature  consideration  of  all  the  circumstances,  we  are  not  prepared  to 
say  that  the  District  Judge  erred  in  refusing  to  grant  the  continuance. 

The  appellee  prays  for  damages,  on  the  ground  that  the  appeal  is  frivolous 
and  taken  for  delay.  We  are  not  satisfied,  from  the  evidence  disclosed  by  the 
record,  that  such  is  the  case.  On  the  merits,  no  error  has  been  suggested, 
D«Cher  do  we  find  any. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis* 
trict  Court  be  affirmed,  with  costs  in  both  courts. 
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Stukois  &  Wright  v.  H.  Arcenaux. 

fhe  defendant  agreed  to  become  secaritj  for  apwchaeer  of  property  at  a  lale  on  twelre  montha* 
credit ;  he  reAised  to  comply  with  his  promise ;  no  act  alEecttng  hia  Interest  was  done  bj  the 
creditor  on  the  faith  of  the  promise.  Hdd :  Defendant  contemplated  a  written  contract,  and  oatU 
it  was  signed,  he  had  a  right  to  recant. 

APPEAL  from  the  District  Court  of  TerrebonDe,  Cohy  J.    /.  C,  S  A,  BeaUy^ 
for  plaintiff  and  appellant    E,  Belche,  for  defendant. 

Slidell,  C.  J.  Under  a  fieri  fadoB  issued  by  the  plaintiflfs  against  Lehlane^ 
and  several  other  writs  of  execution  issued  by  other  judgment  creditors  against 
the  same  parties,  a  plantation  and  slaves  belonging  to  Lehlanc  were  seized  and 
sold,  at  twelve  months*  credit,  and  were  adjudicated  to  Leblane^  at  the  price  of 
$40,000.  This  and  several  other  suits  brought  by  judgment  creditors  have 
been  consolidated.  The  petitions  allege  that  Leblanc  offered  Arcenavx  as  his 
surety  on  the  bonds,  to  be  given  to  the  plaintiff  respectively,  and  that  Arce- 
naux agreed  to  become  such  security,  and  was  accepted  by  the  Sheriff  and 
plaintiff;  that  the  bonds  were  not  prepared  on  the  day  of  sale  on  account  of 
their  great  number  and  the  calculations  which  were  required  of  interest,  costs, 
&c. ;  that  some  days  afterwards,  the  bonds  were  prepared  and  signed  by  Le- 
hlanCf  and  then  presented  to  Arcenaux^  who  refused  The  petitioner  prays 
that  he  be  adjudged  to  sign  the  bonds,  amounting  to  upwards  of  $20,000,  or 
for  such  relief,  by  execution,  as  they  would  have  had  if  he  had  signed  them. 

There  was  judgment  for  the  defendant  in  the  court  below,  and  the  plaintiffs 
have  appealed. 

The  promise  of  Areenaux  rests  upon  the  testimony  of  two  witnesses,  who 
state  that  after  the  adjudication  was  made,  Leblanc  was  asked  by  the  plaintiflb' 
attorney,  who  his  surety  was  to  be,  and  he  said  Areenaiktx  would  be.  The  at- 
torney said  he  was  good,  if  he  would  agree  to  it  They  then  stepped  towards 
Arcenaux^  who  was  standing  near,  and  heard  the  conversation,  and  he  said  he 
would  agree  to  it  It  was  then  agreed  between  LeblatiCy  Areenaux  and  the 
attorney,  that  they  should  meet  on  the  follovring  Wednesday,  at  the  Sheriff's 
office,  and  sign  the  bonds. 

It  does  not  appear,  from  this  evidence,  that  Areenaux^  when  he  promised, 
knew,  or  that  any  explanation  was  given  to  him,  of  the  amount,  creditors,  or 
terras  of  the  bonds  he  was  to  sign,  or  even  that  he  was  present  at  the  reading 
of  the  mortgage  certificate. 

The  defendant  contemplated  a  written  contract^  and  until  it  was  signed, 
he  had  a  right  to  recant    See  Blocker  v.  TUman^  4  La.  80. 

It  is  proper  to  observe,  that  no  act  affecting  his  interests,  ^>p^r8  to  have 
been  done  by  the  creditor  on  the  faith  of  the  promise,  and  that  the  acigudica- 
tion  was  made  before  the  promise,  and  was  independent  of  it 

Judgment  affirmed,  with  costs. 
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James  Pepper  et  al.  t?.  K.  O.  Dunlap. 

The  patent  for  lands  ieeoed  under  the  aathorlty  of  the  United  States,  is  conclnsiTe  eridence  of  their 
sereranoe  ftom  the  poblic  domain,  and  of  the  divestitare  of  tlUe  from  the  United  States,  which  may 
hare  remained  in  them  notwithstanding  a  sale  and  receipt  of  the  price  by  its  officers.  Bat  the 
issuing  of  the  patent  does  not  affect  any  rights  subsisting  between  third  persons  and  the  patentee, 
growing  oat  of  eontracto  in  relation  to  the  land  covered  by  the  patent.  The  patent,  to  whomsoerer 
issued,  inores  to  the  benefit  of  the  party  to  whom  the  patentee  is  bound  to  convey  it,  or  for  whose 
use  be  ought  in  law  to  hold  it. 

The  vendor  being  without  fraud — the  vendee  cannot  resist  the  pa:rment  of  the  price  for  defect  of 
ttUe,  when  he  himself  has  perfected  the  title  by  improper  and  deceitful  means — the  oblect  of 
which  waa  to  prevent  the  recovery  of  the  purchase  money.  Under  such  circumstances,  the  ven- 
dee is  only  entitled  to  a  credit  for  the  money  paid  by  him  to  perfect  the  title. 

It  is  true  there  is  a  statute  of  the  United  States  against  the  survey  and  settlement  of  the  public 
lands,  by  individuals,  passed  In  1840.  But  since  that  period,  the  policy  of  the  government  on  this 
Buttfect,  has  been  entirely  changed,  and  has  tended  to  encourage  actual  setlers  on  the  public  lands ; 
and  the  several  preemption  Acts,  and  those  for  the  relief  of  settlers,  are  In  this  sense,  and  the  whole 
legislation  of  Congress  is  in  that  direction.  It  seems  to  be  a  necessary  consequence  of  this  policy 
on  the  part  of  the  government,  that  courts,  In  determining  on  the  rights  of  individuals  under  it, 
should  act  concurrently  with  it. 

0.  0.  8417,  8490,  8488,  8487,  846S,  8466. 

Under  the  Spanish  law,  property  could  be  acquired  by  prescription  against  th^  crown.  At  least,  we 
find  no  exception  in  its  fsvor,  nor  any  principle  which  prevents  the  operation  of  the  Uws  of  pre- 
seripUon.    Under  our  Oode  we  find  no  express  exception  in  fS&vor  of  ttie  State. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  FerkiMy  J. 
Stockton  A  Steele^  for  plaintiffs  and  appellants.   BemiM^  Stacy  A  Sparrow^ 
and  Snyder^  for  defendant 

EusTis,  C.  J.  The  litigation  between  certain  parties  now  before  us,  and 
trhich  we  shall  consider  under  the  title  of  Pepper  and  others  v.  Dunlap^  com- 
menced as  far  back  as  1889.  The  suit  has  been  three  times  before  our  prede- 
cessors, and  is  reported  in  16th  Louisiana  Reports,  168;  19th  id.  168;  9th 
Robinson's  Reports,  288 :  it  was  before  this  court  in  1850,  and  is  reported  in 
6th  Annual  Reports,  200. 

The  suit  originated  in  an  order  of  seizure  and  sale,  issued  on  certain  mort- 
gage notes  given  by  Mehard  Q,  Dunlap  to  James  Pepper  and  others^  for  a 
tract  of  land  and  negroes.  It  is  not  material  to  note  the  details  of  this  compli- 
cated litigation.  It  is  sufficient  for  all  the  purposes  of  the  present  inquiry,  to 
state  that  the  cause,  by  the  judgment  of  this  court,  was  remanded  for  the  pur- 
pose of  having  certain  issues  of  fact  made  up  and  tried.  They  have  been  ac- 
cordingly determined^  and  the  verdict  of  the  jury  and  the  judgment  of  the 
court  below  are  against  the  plaintiffs,  who  have  taken  this  appeal 

The  judgment  rescinded  the  sale  of  a  portion  of  the  tract  of  land  sold, 
known  and  described  as  section  22,  and  allowed  the  defendants  fifty  dollars  per 
acre  for  the  quantity.  The  controversy,  it  is  conceded,  is  narrowed  down  to 
the  single  point  of  the  rights  of  the  parties  in  relation  to  the  title  to  this  sec- 
tion. 

The  title  to  this  section,  it  is  contended,  and  so  tlio  verdict  has  determined, 
does  not  belong  to  the  succession  vf  either  of  the  brothers  Dunlap,  both  of 
whom  Inve  died  since  the  institution  of  this  suit,  but  is  still  outstanding  and  is 
rested  in  McEteman,  who  is  the  brother-in-law  of  the  late  ff.  W.  Dunlap. 

IfoTB. — Tti!«  case  was  accidentlj  omitted  in  the  last  volume. 
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PKn>KB,  After  the  original  order  of  seizure  and  sale  was  granted  against  the  property 

DuxLAP.  in  the  possession  of  the  purchaser,  the  late  R,  G.  Dunlap,  he  sold  his  interest 
in  it  to  his  brother,  H.  W,  Durdap. 

The  investigation  of  the  rights  of  McKieman^  as  to  this  section,  involves 
the  whole  controversy  between  the  parties  in  interest  before  us. 

The  Supreme  Court  thought  it  was  incontestable  that  James  Jame%^  under 
whom  the  plaintiffs'  vendors  set  up  title,  never  had  any  title  to  this  section, 
founded  upon  any  confirmation  of  claim,  either  by  settlement,  right,  or  other- 
wise, under  the  Spanish  or  American  Government  On  the  contrary,  it  ap- 
peared that  his  pretentions  to  the  land  were  rejected  by  the  land  commission- 
ers as  unsupported  by  evidence,  according  to  the  Act  of  Congress,  and  that  it 
formed  a  part  of  the  public  lands  of  the  United  States.  The  court  was  also  of 
opinion,  that  no  title  by  prescription  was  vested  in  the  plaintiffs^  vendors.  9th 
Robinson,  286. 

As  the  case  was  remanded  for  a  new  trial,  without  any  conclusive  decree  on 
this  question  of  title,  the  matter  is  still  open  for  adjudication,  and  as  we  have 
not  concurred  with  the  late  Supreme  Court  on  this  point,  it  is  proper  that  we 
should  state  the  grounds  of  our  opinion. 

It  appears  that  the  claim  of  James  James  to  this  land  was  rejected  by  the 
Land  Commissioners  for  want  of  testimony,  and  has  never  been  confirmed.  In 
the  report  of  the  Commissioners  to  the  Secretary  of  the  Treasury,  made  in  the 
year  1812,  the  claim  of  James^  for  another  tract  of  a  less  quantity  of  land,  sit- 
uated in  the  county  of  Concordia,  was  confirmed.  It  is  stated  in  the  original 
notices  of  claims  in  the  land  ofBce  at  Opelousas,  that  these  claims  were  for  the 
same  land,  according  to  the  plats  filed ;  but  this  fact  is  not  established,  nor  is 
there  any  written  evidence  of  this  claim,  except  this  note  of  it  in  the  land  office. 

It  appears  further,  that  this  confirmed  claim  for  4S8  acres,  was  located  upon 
this  section  22,  which  is  in  township  16,  and  was  so  returned  on  the  township 
maps  to  the  general  land  office.  In  1842,  this  location,  on  the  report  of  the 
Surveyor  General,  was  declared  to  be  improperly  made,  and  the  tract  to  be 
public  land,  and  was  directed  to  be  surveyed  and  laid  out  in  lots  corresponding 
with  the  adjacent  land.     This  was  accordingly  done. 

The  Commissioner  of  the  land  office,  in  a  letter  to  the  Register  and  Receiver 
at  the  land  office  of  the  district,  thus  describes  the  condition  of  this  business : 

"  The  first  mentioned  section  (22)  was  erroneously  surveyed  as  the  confir- 
mation of  James  James,  and  the  latter  as  the  back  concession  of  said  confirma- 
tion. This  error  being  discovered,  the  Surveyor  General  was  directed  to  sub- 
divide those  sections,  so  that  they  might  be  disposed  of  as  public  land.  You 
will  therefore  permit  the  entry  by  those  claimants,  if  by  the  proof  filed,  they 
shall  show  themselves  entitled  to  the  benefit  of  said  law,  that  of  4th  September, 
1842.  As  the  land  was  not  returned  to  your  office  as  public  lands  until  after 
the  22d  June,  1842,  claimants  under  the  Acts  of  18S8, 1840,  (should  there  he 
any,)  were  prevented  from  proving  up  and  paying  for  their  claims  before  that 
time,  and  may  secure  their  land  by  making  proof  thereof  and  payment  for  the 
same,  at  any  time  within  a  year  after  the  receipt  by  you,  of  a  plat  of  those 
sections.     This  fact  is  mentioned^  because,"  &c. 

By  the  proceedings  of  the  House  of  Representatives  of  the  United  States,  it 
appears  that  in  1843,  the  plaintiffs  had  applied  to  Congress  for  a  confirmation 
of  their  entry  of  the  back  concession  adjoining  this  section  twenty  two. — 
This  entry  waR  based  upon  their  ripht  of  ownership  of  the  front  sertion,  about 
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which  much  confusion  existed  as  to  the  location,  which  it  is  difficult  to  solve,  Pkppeb. 
wad  even  not  easy  to  explain.  It  seems  that  the  confirmed  claim  was  located  Dvnixf. 
upon  this  section,  and  for  the  quantity  and  location  called  for  by  the  uncon- 
finned  claim ;  at  all  events  there  is  no  mention  or  note  made  of  any  short 
qutntity.  The  entry  of  the  back  concession  was  confirmed  to  the  plaintiffs  by 
an  Act  of  Congress.  The  committee  of  private  land  claims  make  this  statement 
in  reference  to  the  location : 

^^From  the  correspondence  of  the  Commissioner  of  the  General  Land  Office 
on  this  subject,  it  appears  that  section  22d  is  laid  down  on  a  township  plat,  ap- 
proved by  the  Surveyor  Greneral,  Gideon  ITitz,  on  the  11th  of  April,  1831,  in 
the  name  of  James  James  ;  and  also  in  a  similar  manner  on  a  plat  previously 
approved  by  Surveyor  General  Turner ;  that  there  is  no  evidence  on  file  to 
show  why  this  private  claim  was  erroneously  located ;  that  the  present  Sur- 
veyor General  appears  to  assign  no  other  reason  for  setting  aside  the  location, 
than  that  it  is  already  located  in  adjoining  townships.*' 

The  committee  came  to  the  conclusion,  that  the  plaintififs  were  in  good  faith 
in  making  the  entry,  but  that  the  Commissioner  acted  correctly  in  canceling 
the  entry  of  the  back  concession,  and  declaring  the  front  tract  to  be  public  land. 
The  testimony  adduced  on  the  trial  of  this  cause,  establishes  the  fact,  that 
James  James  lived  on  this  land  from  the  year  1805  or  1806,  until  his  death,  in 
1823,  except  when  prevented  by  inundation  at  three  several  times.  At  one 
time  he  returned  the  same  year ;  at  the  second,  a  year  or  so  after ;  and  the 
third  time,  it  was  two  years  before  he  returned.  The  wife  of  James  James 
eontinaed  to  reside  on  the  place  after  his  death.  Afterwards  it  appears  that 
Aarm  LiUy,  who  had  married  one  of  the  daughters  of  the  deceased,  bought 
oat  the  interest  of  one  of  the  heirs,  and  held  and  improved  the  property  until 
18S1,  when  he  sold  it  to  Cieero  JeffersoUy  otherwise  named  Joseph  Pepper, 
nnder  whom  the  plaintiflb  claim. 

It  appears  that  in  1816  or  1817,  the  bayou,  a  portion  of  which  was  through 
a  comer  of  this  tract,  was  then  and  is  now  known  as  James'  Bayou.  No  ques- 
tion is  made  as  to  the  continuous  possession  of  Joseph  Pepper  and  the  defen- 
dants, Dunlap. 

On  the  18th  of  June,  1842,  the  Commissioner  of  the  General  Land  Office, 
having  been  satisfied  from  evidence  before  him,  that  the  claim  of  James  James, 
B-  Xo.  15,  had  bsen  improperly  located  and  laid  down  on  this  section  22,  and 
that  the  tract  was  public  land,  directed  the  Surveyor  General  to  have  it  sur- 
veyed and  laid  off  into  lots  corresponding  with  the  adjacent  land,  and  to  re- 
tam  plats  thereof  to  his  office,  and  the  land  office  at  Monroe.  This  was  accord- 
ingly done;  the  tract  was  thus  declared  to  be  public  land  of  the  United  States, 
and  subject  to  entry  as  such. 

On  the  4th  of  February,  1843,  patents  were  issued  to  C.  B,  McKiernan,  W, 
A.  Ortetikam,  John  Bartlett,  and  R,  W.  Bumeyy  for  this  section  under  the  pre- 
emption Act  of  September  4th,  1841.  McKieman  subsequently  purchased 
the  three-quarter  sections,  and  now  holds,  under  the  United  States,  title  to  the 
viiole  section.  This  is  the  outstanding  tiUe  which  caused  the  disallowance  of 
a  portion  of  the  price,  by  th*)  verdict  of  the  jury. 

It  appears  that  this  section  22^  was  laid  down  in  the  name  of  James  James, 
eonfirmation  not  found,  on  the  township  plat  in  the  general  land  office,  approv- 
ed by  the  Surveyor  General  as  far  back  as  1828,  and  on  two  other  plats  in  said 
office,  returned  from  Surveyor's  General  in  1829  and  1831. 
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We  will  now  proceed  to  consider  what  effect  the  law  gives  to  the  title  of  the 
Ddhlap.       plaintiffs  conveyed  to  the  defendant,  Dvnlapy  under  the  facts  discloBed. 

The  patent  for  lands  issued  under  the  authority  of  the  United  States,  is  con- 
clusive evidence  of  their  severance  from  the  domain  and  of  the  divestiture  of 
the  title  from  the  United  States,  which  may  have  remained  in  them,  notwith- 
standing a  sale  and  a  receipt  of  the  price  hy  its  officers;  bat  we  have  never 
understood  that  the  issuing  of  the  patent  affected  any  rights  subsisting  between 
third  persons  and  the  patentee,  growing  out  of  contracts  in  relation  to  the 
land  covered  by  the  patent  The  patent,  to  whomsoever  issued,  inures  to  the 
benefit  of  the  party  to  whom  the  patentee  is  bound  to  convey  it,  or  for  whose 
use  he'  ought  in  law  to  hold  it 

Notwithstanding  the  technical  effect  assigned  under  the  laws  and  jurispm- 
dence  of  the  United  States  to  patents,  as  constituting  the  perfect  title  to  lands^ 
our  Jurisprudence  has,  from  the  origin  of  our  courts,  been  conversant  with 
equitable  and  imperfect  titles  to  land.  Indeed,  a  large  portion  of  the  cultiva- 
ted lands  of  the  State  have  been  held  for  long  periods  by  titles  other  than  those 
of  complete  grants,  patents  or  confirmations  by  Act  of  Congress,  and  to  ex- 
clude them  from  contracts  and  the  laws  incident  to  other  species  of  property, 
would  have  been  impossible  under  an  organized  government 

The  receipts  of  the  Receivers  of  public  moneys  for  the  price  of  lands,  hare 
been  held  to  be  sufficient  evidence  of  title  to  constitute  the  basis  of  the  petito- 
ry action,  and  courts  have  been  under  the  necessity  of  dealing  with  this  class 
of  imperfect  titles,  notwithstanding  the  outstanding  title  of  the  United  States, 
in  conformity  with  our  laws  relating  to  the  ownership  and  possession  of  real 
property. 

It  is  true,  there  is  a  statute  of  the  United  States  against  the  survey  and  set- 
tlement of  the  public  lands  of  the  United  States,  by  individuals,  passed  in 
1804.  But  since  that  period,  the  policy  of  the  government  on  this  subject,  has 
been  entirely  changed,  and  has  tended  to  encourage  actual  settlers  on  the  pub- 
lic lands,  and  the  several  preemption  Acts  and  those  for  the  relief  of  settlers 
are  in  this  sense,  and  the  whole  legislation  of  Congress  is  in  that  direction.  It 
seems  to  be  a  necessary  consequence  of  this  policy  on  the  part  of  the  govern- 
ment, that  courtH,  in  determining  on  the  rights  of  individuals  under  it,  should 
act  concurrently  with  it 

Under  our  Code,  the  rights  common  to  all  possessors  in  good  or  bad  faith^ 
are,  that  they  are  considered  provisionally,  as  owners  of  the  thing  which  they 
possess,  as  long  as  it  is  not  reclaimed  by  the  true  owner  or  person  entitled  to 
reclaim  it,  and  even  after  such  reclamation,  until  the  right  of  the  person  making 
it  is  established;  that  every  person  who  had  possessed  an  estate  for  a  year,  or 
enjoys  peaceably  and  without  interruption  a  real  right,  and  is  disturbed  in 
it,  has  an  action  against  the  disturber,  either  to  be  maintained  in  his  possession 
or  to  be  restored  to  it  in  case  of  eviction,  whether  by  force  or  otherwise.  Art. 
8417,  §§1  and  2.  And  that  such  a  possession  may,  by  prescription,  acquire  the 
property  of  the  thing  which  he  thus  possesses,  after  a  certain  time,  as  he  is  pos- 
sessed, in  good  or  bad  faith.    Id.  §  8. 

Prescription  is  one  of  the  modes  of  acquiring  property  by  the  eflbct  of  time 
and  under  the  conditions  regulated  by  law.     Code,  8420. 

There  are  no  other  prescriptions  than  those  established  by  the  Code.    8488. 

Prescription  runs  against  all  persons,  unless  they  are  included  in  some  ex* 
ception  established  by  law.    Code,  8487. 
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Tliepr(^>ertj  of  immoTables  is  prescribed  for  by  thirty  yean,  and  that  of 
sliTcs  by  fifteen  years,  without  any  need  of  title  or  possession  in  good  faith.       Dv»up. 
Code  d465.    The  possession  necessary  for  this  prescription,  must  be  pubMc  and 
imeqinrocal,  continaed  and  unintermpted,  and  under  the  title  of  owner.    Code, 
8466.  * 

Under  the  Spanish  law,  property  could  be  aoqmred  by  prescription  against 
the  crown.  At  least;  we  find  no  exception  in  its  faror.  nor  any  principle  which 
prerents  the  operation  of  the  laws  of  prescription.  Sanchez  t.  GoniaUi,  11 
M.  R.  810.    MitekeU  y.  U.&^d  Pet  760.    Partida  3,  tiUe  29,  Uw  18. 

Under  our  Code,  we  find  no  express  exception  in  fitvor  of  the  State. 

Coaceding,  for  argument  sake,  that  the  settlers  on  the  public  lands  of  the 
United  States  can  acquire  no  title  by  prescription,  to  defeat  the  ownership  of 
the  United  States  (Jaurdan  y.  Barrett^  4  Howard  Rep.  184);  nevertheless,  as 
this  land  has  been  in  the  undisturbed  possession  of  the  phuntaflb,  and  those  in 
whose  right  they  hM.  under  the  recorded  surveys  of  the  public  officers  of  the 
United  States,  it  is  not  permitted  under  our  jurisprudence,  to  consider  the 
figfats  of  parties  in  relation  to  the  land,  as  absolute  nullities,  although  these 
rights  would  be  defeasable  at  the  instance  of  the  United  States. 

The  decision  of  the  Supreme  Court  in  the  case  of  Be$9y  ▼.  Pintado,  8d  L. 
R.  489,  is,  in  many  respects,  applicable  to  the  present  It  exemplifies  the  doc- 
trine which  we  have  stated. 

In  1814,  the  defendants  sold  to  the  pUuntiff  a  tract  of  land  containing  2150 
arpents,  which  they  held  under  a  Spanish  grant  In  1826,  the  daim  was  sub- 
mitted to  the  Land  Commissioners,  who  confirmed  the  title  for  640  acres  onl}'. 

The  question  was,  whether  this  ikilure  of  the  govemment  to  confirm  the 
whole  title,  amounted  to  an  eviction  of  the  plaintifE^  and  gave  him  a  right  of 
action  for  the  reciasion  of  the  sale.  The  case  arose  under  the  old  Code.  The 
ooort  observes: 

**  The  claim  which  the  United  States  may  hereafter  advance  to  this  land,  and 
enforee,  cannot  be  satisfactorily  distinguished  as  to  its  influence  on  the  rights 
of  the  parties  before  us,  from  that  of  a  title  outstanding  in  a  private  individu- 
al It  is  true,  they  may  proceed  without  suit  and  perhaps  prescription  does 
not  run  against  them.  But  in  the  material  and  important  fact,  namely,  that 
they  have  not  evicted  the  vendee,  and  that  it  is  not  certain  they  ever  will  evict 
kim,  the  cases  are  parallel.  Ilad  this  suit  been  instituted  before  there  was  any 
derision  by  the  Land  Commissioners  on  the  title,  we  suppose  a  doubt  cannot 
eiist  that  it  would  not  have  been  maintained.  Is  the  case  so  materially  chang- 
ed by  what  has  been  done  in  relation  to  that  title,  as  to  enable  us  to  say,  the 
vendee  has  lost  the  land?  We  think  not  The  vendees  chance  of  obtaining 
fikeland  is  no  doubt  weakened,  but  destroyed  it  cannot  be  said  to  be.  We 
have  two  many  proofs  of  a  change  of  policy  in  the  government  of  the  United 
States  in  relation  to  the  public  lands,  too  many  instances  of  their  liberality  to 
eoahle  us  to  say  what  disposition  they  may  ultimately  make  of  claims,  such  as 
that  the  platntiif  held  under.  At  all  events,  while  he  remains  in  possession, 
he  cannot  be  said  to  be  evicted,  and  it  is  eviction,  and  not  the  right  in  others 
to  evict,  which  can  furnish  ground  to  maintain  this  action. 

It  waa  contended  the  defendants  sold  nothing.  They  sold  a  tract  of  land 
cnbraoed  within  certain  limits,  for  which  they  had  an  inchoate  title  under  the 
Spanish  government  Had  that  government  remained  in  possession  of  the  coun- 
try, it  is  probable  they  would  have  obtained  a  grant  for  it    Be  that  however 
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PiPPB,  as  it  mvLjy  the  sale  was  not  yoid  because  the  United  States  refused  to  confirm 
DuiTLAP.  i^  Sales  under  incomplete  titles  have  been  common  in  Louisiana  for  the  last 
fifty  years.  They  have  always  been  considered  to  pass  the  land,  subject  like 
all  other  alienations  to  the'  influence  of  higher  and  better  titles,  if  any  such 
exist  This  case  offers  nothing  which  makes  it  an  exception  to  the  general 
rule."    Miller  v.  Lelen,  19  L.  R.  331.     Griffen  v.  Cotton,  1  Rob.  142. 

On  the  former  trial  of  this  cause,  we  authorized  the  pleadings  to  be  amended 
for  the  purpose  of  ascertaining  all  the  facts  in  relation  to  the  outstanding  title 
to  this  section,  under  the  impression  that  the  plaintiffs  possession  and  location 
under  surveys,  though  precarious  in  relation  to  the  United  States,  constituted 
a  title  adversely  to  other  persons  not  claiming  under  them,  which  would  de- 
volve by  descent,  and  might  be  the  subject  of  a  contract,  and  was  subjected  to 
the  incidents  of  property. 

It  is  hardly  practicable  within  the  limit  of  length  which  usage  has  assigned 
to  a  judicial  opinion,  to  notice,  in  detail,  the  various  parties  with  their  plead- 
ings which  belong  to  this  suit,  and  those  with  which  it  is  consolidated.  A  very 
correct  statement  of  all  the  proceedings,  has  been  given  in  a  well  prepared 
brief  of  the  counsel  for  the  plaintiffs,  and  in  considering  the  merits  of  this  liti- 
gation, wo  will  take  up  the  subject  in  the  order  presented  by  the  counsel  for 
the  defendants.  It  is  stated  in  their  brief,  that  there  are  but  three  questions 
before  this  court : 

The  first  is,  has  there  been  a  failure  of  the  vendor^s  title  to  the  section  22d? 

The  second,  what  amount  of  loss  has  accrued  to  the  vendees  by  the  loss  of 
the  section  22d  ? 

The  third  is,  was  the  title  to  section  22,  acquired  by  McKieman^  obtained 
under  such  circumstances,  that  it  inured  to  the  benefit  of  the  vendors. 

The  explanation  we  have  given  of  the  title  of  the  vendors,  is  in  res- 
ponse to  the  first  question.  There  was  a  failure  in  the  title  of  the  vendors; 
the  ownership  of  the  land  was  in  the  United  States  and  not  in  the  vendors. 
At  the  same  time,  the  vendors  had  the  possession  of  the  land  with  the  suffe- 
rance of  the  United  States,  and  had  a  title  or  right  which  could  be  disposed  of, 
and  could  lawfully  be  the  subject  of  the  contract  of  sale,  and,  under  this  title, 
Dunlap^  entered  upon  the  land  and  possessed  it,  and  there  can  be  no  doubt 
that,  upon  a  proper  application,  the  title  would  have  been  confirmed  by  Con- 
gress, upon  the  pajnnent  of  the  price  of  public  lands,  if  the  claim  was  not  con- 
firmed unconditionally. 

The  charge  of  deception  and  fraud  on  the  part  of  the  vendors,  in  relation  to 
this  subject  of  title,  is  not  only  repelled  by  the  whole  tenor  of  the  evidence  and 
the  circumstances  attending  the  sale,  but  it  results  from  facts  which  are  incon- 
testible,  that  the  purchaser,  R.  G.  Ihmlap,  knew  as  much  about  the  title  and 
the  ownership  of  the  United  States,  as  the  vendors. 

Months  before  the  act  of  sale  was  passed,  there  was  an  agreement  for  this 
purchase,  for  which  other  lands  were  to  be  given  in  part  payment  by  DvnJap, 
in  which  the  subject  of  the  title  was  thus  provided  for : 

"  Said  Pepper  is  to  give  said  R.  G.  Dunlap^  a  regular  chain  of  titles  for  the 
aforesaid  land  and  negroes,  at  the  time  he  shall  be  paid  the  aforesaid  fifteen 
thousand  dollars,  which  titles,  when  produced,  shall  be  deemed  good  and  suf- 
ficient titles  for  said  property,  and  paramount  to  all  other  titles," 

Before  the  act  of  sale  was  passed,  there  was  a  payment  made  by  Pepper  to 
Lilly y  on  a  bond  given  by  the  former  to  the  latter,  as  the  price  of  this  section, 
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with  the  pri?ity  of  Ihtnlap,  and  under  circumstances  which  bring  home  to  him        Pippn, 
the  knowledge  of  the  outslanding  title  of  the  United  States.  nvn^p. 

In  relation  then  to  the  question  concerning  the  failure  of  title,  there  having 
been  no  deception  practised  on  the  purchaser  by  the  vendors,  it  affords  no 
ground,  under  the  circumstances,  for  the  refusal  to  pay  any  part  of  the  price. 
The  purchaser  knew  the  danger  of  eviction,  when  he  gave  his  notes,  and  also 
that  the  extinguishment  of  the  title  of  the  United  States  was  a  matter  requir- 
ing time,  and  could  only  be  effected  in  the  ordinary  course  of  congressional 
legishktion. 

On  the  second  question,  as  to  what  amount  of  loss  has  accrued  to  the  ven- 
dees by  the  failure  of  the  title  of  this  section,  the  answer  is,  the  amount  ex- 
pended in  good  faith  in  perfecting  the  title,  and  no  more.  This  is  upon  the 
supposition,  that  they  have  not  been  evicted,  and  we  are  brought  to  the  consid- 
eration of  the  third  question  propounded  by  the  counsel,  whether  the  title  to 
this  section,  set  up  by  MeKiernan,  was  obtained  under  such  circumstances,  that 
it  inured  to  the  benefit  of  the  vendors. 

Had  there  not  been  the  verdict  of  a  jury,  which  recognizes  this  title  of  Mc- 
Eiernan,  we  should  have  thought  our  duty  discharged  in  stating  our  conclu- 
sion in  relation  to  it ;  we  will,  however,  proceed  to  give  the  facts  in  detail,  on 
which  that  conclusion  is  founded. 

It  appears  that  George  W,  Copley,  Eeq.,  was  one  of  the  attorneys  of  Dunlap, 
employed  in  the  defense  of  this  suit ;  that  as  early  as  1840,  or  in  the  spring  of 
1841,  he  went  to  Donaldsonville  on  business  connected  with  this  suit.    Being  in 
Washington  in  July  of  that  year,  he  addressed  a  letter  to  the' Commissioner  of 
the  General  Land  Office,  suggesting  that  the  location  of  the  James  Jamea^  claim 
on  this  section  22,  and  the  back  concession,  ought  to  be  canceled,   because  it 
had  been  located  elsewhere ;  and  Mr.  Copley  states  in  his  deposition,  that  in  his 
belief  he  was  the  immediate  instrument  that  brought  about  the  canceling  of 
this  location  and  the  back  concession.     The  object  of  his  movement  was  to 
avoid,  on  the  part  of  his  client,  paying  for  this  land,  as  it  was  conceived  by 
both  of  them,  that  the  vendor  had  no  just  title  to  the  land,  and  had  conveyed 
none,  and  that  it  was  unjust  that  Dunlap  should  pay  for  land  to  which  his  ven- 
dors had  no  title,  and  from  which  it  was  probable  he  would  sooner  or  later  be 
evicted.     The  witness  says,  that  when  it  was  declared  public  land,  heproldbly 
suggested,  that  'Mtwas  subject  to  be  preempted  upon,"  and,  he  thirike,  *Hhe 
intimation  vras  sufficient,  and  the  first  I  knew,  the  parties  above  named,  (i/c- 
Kiernar^  Oreisham,  Burney  and  Bartlett)  had  settled  on  said  land,  and  were 
making  efforts  to  save  it  by  preemptions.     I  made  no  charge  for  fees  against 
the  preemptors,  or  any  one  else,  or  at  least  I  never  considered  that  I  did.     I 
charged  Dunlap  a  fee  of  $1000,  for  a  large  portion  of  which  I  held  his  note.    I 
never  considered  that  I  had  a  right  to  charge,  or  that  I  had  charged  any  one 
for  any  assistance  I  was  to  the  preemptors  in  getting  their  claims  through.     My 
impression  is,  that  it  needed  no  one ;  that  they  had  plain  sailing  and  got  their 
claims  through  without  difficulty,  at  least  that  has  always  been  my  understand- 
ing." 

The  diagrams  of  subdivision  of  this  section  were  forwarded  to  the  land  office 
in  Washington  in  July,  1842,  and  to  the  general  land  office  in  Augubt  of  that 
year.  The  settlements  for  the  purpose  of  preemption,  were  made  in  that 
month. 

The  Register  and  the  Receiver  at  Monroe  gave  notice  to  the  land  office  at 
WasbingtoD,  that  the  section  22  was  claimed  by  settlers  under  the  Act  of  Con- 
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Pkppui,       gress  of  September  4, 1841,  who  had  filed  proof  of  setUemeiit  and  made  a  tender 
DuHiIiP.        of  payment,  and  that  they  had  not  permitted  the  entries,  for  the  reason  thai 
the  office  at  Monroe  had  not  been  officially  informed  that  the  section  was  sub- 
ject to  the  claims  of  preemptors  and  was  public  land. 

The  answer  from  the  general  land  office  directed,  that  the  entries  should  be 
permitted  on  the  claimants  showing  themselves  entitled  to  the  benefit  of  the 
law.    This  answer  is  dated  the  9th  of  September,  1842. 

There  wore  four  entries  for  this  section.  No.  1  was  in  favor  of  Bobert  W, 
JBumey  ;  No.  2,  in  favor  of  John  Bartlett;  No.  3,  in  favor  of  Charlei  R  Me- 
Kiernan  ;  and  No.  4,  in  favor  of  Walter  A.  GreUham, 

We  have  before  us,  by  the  testimony  of  his  own  agent,  the  purpose  of  DwH' 
lap  fully  disclosed,  which  was  to  defeat  the  plaintiflb*  claim  for  the  purchase 
money  of  this  section.  The  execution  of  the  plan  began  at  Washington,  as 
we  have  seen ;  it  remains  to  notice  what  took  place  at  the  land  office  at  Monroe, 
the  residence  of  Mr.  GopUy^  to  which  their  operations  were  transferred^ 

The  Register  of  that  office  says,  in  his  testimony,  that  J)unlap  was  at  Mon- 
roe twice  during  the  year  1842.  During  his  first  visit,  he  inquired  of  us,  the 
Register  and  Receiver,  if  our  office  had  been  furnished  by  the  Surveyor  Gene- 
ral of  Louisiana,  with  a  plat  of  section  22  and  62,  which  was  answwed  in  the 
negative.  He  remarked,  that  he  believed  himself  entitled  to  a  preemption  of 
part  of  the  section  22 ;  to  which  the  Register  and  Receiver  did  not  assent  The 
only  other  persons  who  conferred  with  them  in  relation  to  this  section,  were 
Bartlett,  Greieham,  McKiernan  and  Bumey  ;  the  three  first  on  the  17th  of 
August,  and  the  latter  in  October  or  November,  1842,  kc. 

Dunlap  was  in  Monroe  when  Mr.  Gopley  made  application  in  behalf  of  Mc-^ 
Eieman,  Bartlett  and  GreUhamj  to  enter  the  lots  claimed  by  them,  which  wsb 
on  the  21st  of  October.  Bumey  was  permitted  to  enter  lot  No.  1  on  the  18th 
of  November  following.  Dunl/tp  was  not  then  present,  and  the  witness  does 
not  know  whether  Burney  paid  for  the  same  or  not 

The  Receiver  at  Monroe,  who  was  also  examined  as  a  witness,  states  that  in 
Ai^st,  Greiahamj  MeKieman  and  Bartlett,  after  filing  their  respective  proofs 
and  making  a  tender  of  payment,  with  the  consent  of  the  witness,  deposited  in 
his  safe  a  sum  of  money,  until  it  should  be  ascertained  whether  they  would  be 
permitted  to  make  their  entries.  They  informed  him  that  Gopley  was  their 
agent,  and  would  attend  to  the  making  their  entries  when  permitted.  Gopley 
did  attend  to  their  business  and  signed  their  applications  to  enter  the  lots,  and 
he  directed  the  Receiver  to  appropriate  the  money  they  had  deposited  for  the 
payment  of  the  same,  which  he  accordingly  did.  Dunlap  was  in  Monroe  when 
Gopley  made  the  entries,  but  was  not  when  Bumey  entered  his  claim. 

Dunlap  was  not  in  Monroe  when  the  first  applicatk>n  was  made  in  August, 
1842. 

The  sum  deposited  in  the  safe  of  the  Receiver  was  $800,  the  price  not  of  three 
lots,  but  of  four,  and  we  infer  from  the  testimony  that  it  was  appropriated  as 
well  for  Burney'i  lot  as  for  the  other  three,  and  that  the  payment  was  not  made 
by  Burney  himself,  but  on  his  account 

The  instructioDB  from  the  general  land  office,  made  it  necessary  for  the  par- 
ties claiming  the  right  of  preemption  under  the  law  of  1841,  to  show  that  no 
other  person  was  settled  on  the  same  lands  claimed  by  them,  in  order  to  enti- 
tle them  to  their  preemption.  Dunlap  filed  his  affidavit  in  each  claim,  which 
in  the  opmion  of  the  Register  and  Recover,  removed  all  ohetaelee  in  their  way, 
and  they  then  decided  that  the  claimants  could  enter  their  claims  to  the  lots. 
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To  each  of  these  affldaWts,  it  is  stated  that  the  laad  since  April,  1887,  has 
been  in  his  possession,  and  that  of  his  brother,  until  about  the  2d  of  August,       DohLp. 
1842,  when  the  claimant  entered  and  settled  upon  the  lot  claimed  by  him ;   to 
which  settlement  the  affiant  gave  his  consent 

In  February,  1843,  patents  were  issued  in  favor  of  each  of  these  prdemptors, 
and  the  titles  of  the  three  were  transferred  to  MaKierryit^^  by  acts  of  sale  passed 
in  February,  1845.  The  sale  of  Greiaham  was  for  $4,500  cash,  of  Bartlett  for 
$1,600,  and  Barney^  for  $5,000,  both  cash. 

This  outstanding  title  is  at  length  centered  in  McETiernan,  and  what  is  his 
relation  to  Danlap  f  That  of  brother-in-law — Jt  man  with  whom  he  had  been 
always  very  intimate — ^his  partner  in  the  law  business,  to  whom  he  had  lent 
his  name,  as  MoKiernan  was  not  a  licensed  attorney,  and  who,  with  Greuham^ 
ate  every  day,  at  the  period  of  thes3  doings,  at  his  table,  and  kept  his  law  of- 
fice in  GreUham^a  house. 

Grei$ha/n  was  the  overseer  of  Danlap,  from  18S9  till  his  death,  and  at  this 
time  had  the  custody  of  the  whole  property,  as  the  keeper  of  the  sheriff  under 
a  formal  appointment  of  that  officer,  and  a  written  acceptance  on  his  part 

Bartlettj  who  entered  lot  No.  2,  was  the  overseer  of  Dunlap*8  &ther-in-law. 
McKiernan  told  him  that  this  section,  22,  was  public  land  and  could  only  be 
entered  by  preemption,  and  that  Danlap  preferred  his  friends  should  enter  it, 
rather  than  any  one  else ;  and,  in  consequence  of  what  MeKiernan  told  him, 
he  settled  on  a  quarter  of  the  section.  McKiernan  then  offered  to  pay  the 
entry  money  for  him,  as  he  owed  him.  He  gave  him  the  money  which  was 
deposited  at  the  land  office.  In  his  settlement  with  MeKiernan,  thi$  money 
wa$  not  charged.  He  received  no  rent,  nor  any  part  of  cotton  and  com  grown 
on  the  lot  in  1842  and  1848.  He  transferred  the  land  to  MeKiernan  for  his 
note  for  $1500.  He  cannot  tell  when  this  was  done.  Nothing  has  been  paid  on 
the  note,  and  his  other  answers  indicate  that  the  transaction,  so  far  as  he  was 
ooQcemed,  had  no  reality  or  consideration. 

The  other  prSemptor,  Barney,  though  attached  as  a  witness  on  the  trial  of 
the  cause  in  1848,  positively  refused  to  attend  court  From  which  may  be 
fiuriy  inferred  an  aversion  on  his  part  to  testify. 

It  appears  also  in  evidence,  that  on  the  second  of  June,  1842,  MeKiernan 
instituted  suit  against  Dunlap,  for  the  recovery  of  a  portion  of  the  property 
aequired  by  B,  G.  Danlap  from  the  plaintiffs,  in  the  name  of  Joeeph  M^  Looney, 
in  his  own  right  and  as  tutor  of  his  minor  son,  belonging  to  them,  as  alleged, 
by  right  of  inheritance  from  Cicero  Jeffenon,  It  seems  that  McKieman^e  pro- 
fessional relations  with  his  client,  continued  as  late  as  April,  1848. 

This  party  has  placed  himself  in  such  a  position  before  the  court,  that  ho 
can  only  be  saved  from  the  predicament  of  attempting  to  defeat  the  interests  of 
his  own  client,  by  averring  that  he  acted  in  these  matters  for  the  sole  purpose 
of  securing  Danlap^e  title,  and  thus  enable  his  doings  to  inure  to  the  benefit 
of  his  client 

In  November,  1851,  Looney  joined  the  plaintiffs  in  their  suit,  thereby  affirm- 
ing the  sale  toB,  G.  Dunlapy  and  the  case  need  not  be  embarrassed  by  any 
qnestioDS  arising  from  his  rights. 

It  is  proved,  that  after  this  pretended  eviction  in  August,  1842,  Dunlap 
erected  his  plantation  buildings  and  made  permanent  improvements  in  this  sec- 
tion ;  nor  have  we  been  referred  to  any  evidence  which  establishes  any  change 
of  profession  during  the  lifetime  of  JDunlap,  The  land  was  cultivated  as  usual 
since  1889,  and  had  no  ostensible  possessor  except  Dunlap,    There  was  no 
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PEprix,  rent  exacted  or  paid  for  the  use  of  the  land.  The  payment  of  rent,  under  the 
]>uxLAP.  advice  of  counsel,  by  the  executrix  of  Dunlap  in  1849  and  since,  subsequent 
to  taking  the  appeal  to  this  court,  in  which  this  cause  was  last  remanded, 
makes  no  change  in  relation  to  rights  asserted  previous  to  that  period,  and  then 
in  litigation.  Parties  are  not  permitted  to  defeat  rights  in  this  condition,  by 
collusion  or  agreements  between  themselves. 

Having  thus  the  facts  before  us — ^the  purpose  averred  by  CopUy,  and  the 
plan  intimated  by  him,  and  executed  by  him  at  Monroe,  and  the  want  of  any 
real  change  of  possession,  what  can  be  the  action  of  a  court  of  justice  on  them, 
except  to  take  no  heed  of  so  shallow  an  artifice  ?  GilUtpu  v.  Cammaek^  3 
Ann.  249. 

One  of  the  rights  of  possessors  is,  that  they  are  considered  as  owners  of  the 
things  they  possess,  and  in  all  cases  where  the  object  sold  remains  in  the  pos- 
session of  the  seller,  because  he  has  reserved  to  himself  the  usufruct,  or  retains 
possession  by  a  precarious  title,  there  is  reason  to  presume  that  the  sale  is  simu- 
lated, and  with  respect  to  third  persons,  the  parties  must  produce  proof  thai 
they  are  acting  in  good  faith,  and  establish  the  reality  of  the  sale.  Code  24d6, 
1915.  Vide  cases  under  these  articles  collected  in  2d  Hennen's  Digest,  1394, 
verbo  Sale  III,  6,  5,  9. 

This  principle  does  not  relate  exclusively  to  the  contract  of  sale,  but  to  all 
divestitures  of  ownership  and  possession.  It  is  plain  that  no  possession  has 
ever  been  acquired  adverse  to  the  plaintiflb*  title,  on  the  contrary  there  has 
been  no  possession  except  under  it 

Reliance  has  been  placed  in  argument  on  a  declaration  made  by  James  Ftp- 
peVy  in  a  conversation  had  with  Lafayette  Jonu^  concerning  a  proposition  to 
compromise.  This  witness  was  examined  in  November  1850,  and  the  conver- 
sation took  place  in  1843.  We  do  not  think  the  time  of  the  year  is  fixed  by 
the  deposition  of  the  witness.  The  time  could  have  been  ascertained  and  a  par- 
ty can  derive  no  advantage  from  leaving  evidence  in  a  condition  of  uncertainty 
as  to  time,  when  that  uncertainty  could  easily  have  been  removed.  Communis 
cations  between  parties  for  compromise  in  the  attitude  of  hostility  in  which 
these  litigants  had  placed  themselves,  ought  to  be  in  writing,  if  they  are  to  have 
the  effect  of  notice  or  putting  in  default  What  passed  verbally  between  the 
witness  and  Pepper ^  can  only  have  effect  as  an  admission ;  the  weakest  kind  of 
evidence,  and,  at  the  distance  of  time  in  this  instance,  not  sufficiently  reliable 
to  control  or  direct  the  action  of  a  court 

This  case  was  tried  before  a  jury  in  November,  1851,  who  were  unable  to 
agree  in  a  verdict  It  w^as  submitted  to  a  jury  in  April,  1852,  who  found  « 
verdict  for  the  defendants,  from  the  judgment  on  which  the  present  appeal  is 
taken. 

When  the  case  was  before  us,  we  stated  the  law  applicable  to  it  to  be,  that  if 
the  vendee  buys  up  a  better  title  than  that  of  the  vendor,  and  the  vendor  was 
guilty  of  no  fraud,  he  can  only  be  compelled  to  refund  to  the  vendee  the  amount 
of  the  money  paid  for  the  better  title.  The  plaintiffs  were  entitled  to  a  reason- 
able time  to  perfect  the  title,  and  the  defendants  have  no  ground  to  complain  of 
the  delay  in  this  respect,  as  they  undertook,  of  themselves,  to  defeat  the  plain- 
ti£&*  title,  and  did  not  put  them  in  default 

Our  conclusion  is,  that  the  title  acquired  by  McKicman,  was  obtained  under 
such  circumstances,  that  it  inures  to  the  benefit  of  tlie  vendors.  Indeed,  that 
the  whole  aflbir,  from  beginning  to  end,  is  a  mere  sham,  for  the  purpose  of  de- 
feating the  payment  to  the  plaintiffs,  as  averred  by  the  agent  of  all  the  parties. 
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We  think  that  the  plaintiffs  are  chargeable  with  the  preemption  price  of  PimK, 
the  land  and  the  amount  of  the  payment  to  Reynolds^  Marshall  <ib  Co,  ;  for  the  ddkiup. 
balance,  they  are  entitled  to  judgment. 

We  have  come  to  the  conclusion,  that  the  case  is  clearly  with  the  plaintiffs 
on  the  evidence,  and  have  less  reluctance  in  setting  aside  this  verdict,  from  the 
fact  that  we  think  the  judge  ought  to  have  charged  the  jury  on  some  points,  as 
asked  by  the  counsel  for  the  plaintiffs.  As  the  case  is  now  closed,  it  is  unneces- 
sary to  review  the  instructions  asked  for. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  reversed :  and  that  the  injunction  granted  to  Rugh  W.  Dunlap^  as  cu- 
rator of  the  succession  of  Richard  G,  Bunlap,  be  dissolved  without  damages. 
It  is  further  ordered  and  decreed,  that  there  be  judgment  in  favor  of  the  ap- 
pellants for  the  sum  of  $80,782  16,  with  five  per  cent  per  annum  interest  upon 
$6,132  16,  from  the  4th  of  March,  1889,  till  paid;  and  a  like  interest  upon 
$6,160  from  the  first  of  March,  1840,  till  paid ;  and  a  like  interest  upon  $6,160, 
from  the  1st  of  March,  1841,  till  paid ;  and  a  like  interest  upon  $6,160  from  the 
1st  of  March,  1842,  till  paid;  and  a  like  interest  upon  $6,160,  from  the  Ist  of 
March,  1848,  till  paid;  and  for  all  costs  of  suit,  subject^  however,  to  a  credit  of 
$808  67,  to  be  made  upon  the  interest  alone,  with  the  vendor's  privilege  and 
mortgage  upon  the  land  known  and  described  as  sections  22,  28,  24,  25,  52,  58, 
and  lot  No.  8  of  section  54,  in  township  No.  16,  North  of  range  14  East,  and 
the  following  eighteen  slaves,  to  wit :  Jim^  Ish/im^  Clem,  Boh,  Sil,  Sylvia,  Ja- 
c**,  Nelson,'Renry,  Old  Jacob,  Renry,  Rachel,  Peggy,  Caroline,  Louisa,  AUey, 
Saul  and  Anthony,  all  of  which  land  and  slaves  are  described  in  the  act  of  sale 
from  James  Pepper  et  als,  to  R,  G.  Bunlap,  annexed  to  the  petition.  And  it  is 
farther  ordered  and  decreed,  that  on  the  claim  set  up  by  McKieman,  to  the 
ownership  of  the  said  section  22,  judgment  be  rendered  for  the  plaintiffs,  with 
costs ;  and  that  the  appellees  pay  costs  in  both  courts. 
Rehearing  refused. 


Succession    op  Sarah  Kubanks  — ^E.  A.  Yarborough,   Appellant. 

Testetrijc  commenced  the  dictation  of  her  will  to  one  of  the  sabecribirg  witneMcs,  and  in  the  pre- 
•ence  of  the  others,  from  a  paper  which  she  had  caused  to  be  written,  and  which  she  held  in  her  hand ; 
when  beici^  Interrupted  by  a  violent  fit  of  coughing,  and  the  testatrix  being  unable  to  proceed  with 
the  dietation,  ihe  handed  the  paper  to  the  witness  to  whom  she  was  dictating,  requesting  him  to  con- 
eider  it  ma  the  expression  of  her  testamentary  disposition,  and  to  finish  the  copying  of  it  on  the 
gaUery  of  the  house,  adjoining  to  and  communicating  with  the  room  where  the  testatrix  was  lying. 
While  the  witnefi  was  executing  this  request,  b/  finishing  the  copy  of  the  paper  handed  to  him, 
the  •fher  witnesses  were  on  the  same  gallery  where  he  was  writing,  but  not  in  communication  with 
the  writer.  After  the  copy  was  made,  it  was  examined  by  the  testatrix,  and  presented  by  her  to 
the  witneea,  with  the  declaration  made  by  her  that  it  contained  her  last  will.  By  the  Court:  Un- 
der the  elrcamstances,  we  consider  that  this  paper  was  written  (in  the  words  of  the  second  para- 
graph of  Article  1074)  mU  ofihe  presence  of  the  vitneHgeSy  with  the  exception  of  that  portion  which 
(as  proTi'ded  by  the  ftrst  paragraph  of  the  same  article)  was  dictated  by  the  testatrix  In  their 


It  ia  not  proper  to  go  into  an  inquiry,  at  the  time  of  probating  a  will,  whether  the  testator  was  of 

soond  and  ditpoeing  mind  and  memory  at  the  time  of  making  It. 
T^e  teetimonr  of  witnesses,  that  the  testator  told  them  that  the  will  was  entirely  written  by  him,  Is 

not  miflleleBt  proof  ef  aa  olographic  testament,  to  authorise  its  probate. 
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BUCCBBI03I  or    ^«  oiily  proof  admissible  of  olographic  tesUmenti,  is  the  testimony  of  two  witoMMs,  that  they  n- 

EciuKKs.  cognise  th*s  hand  writing,  as  having  often  seen  the  tesUtor  write  and  sign,  during  his  lifetime,   a 

C.  1648.  , 

Although  under  Article  1584  of  the  Civil  Code,  women  cannot  be  subscribing  witnesses  to  a  wUI,  yet 

an  olographic  will  may  be  established  upon  their  testimony,  if  in  other  respects  they  are  credible 

and  competent. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Stirling^  J.  Bowman 
and  Delee,  and  R  T.  Merrick,  for  appellant  W.  B.  Winter,  and  Mu$eA 
Merricky  for  appellees. 

Buchanan,  J.  Mrs.  Eubanl'9  died  in  Jnly,  1858,  having  made  two  wills, 
one  in  the  nuncupative  form  under  private  signature,  on  the  4th  of  May,  1868, 
and  the  other,  olographic,  on  the  28th  of  June,  1858. 

In  both,  she  constituted  as  universal  legatee,  her  aunt  by  affinity,  Mrs. 
LauiM  Green,  the  appellee.  In  the  nuncupative  will,  the  testatrix  made  a  le- 
gacy to  her  brother,  Jonah  Tarhorottgh,  of  a  slave  boy  named  ComeUu»; 
which  legacy  she  revoked  by  her  olographic  will.  After  her  death,  the  universal 
legatee,  assisted  by  her  husband,  presented  the  two  wills  to  the  District  Court 
for  probate.  As  the  deceased  had  a  brother  living,  and  nephews  and  nieces, 
children  of  three  other  brothers  who  had  died,  the  judge  caused  this  brother, 
and  the  tutors  of  the  nephews  and  nieces,  to  be  notified  of  the  day  assigned 
for  receiving  proof  of  the  wills.  A  gentleman  of  the  bar,  Mr.  Merrick,  was  also 
notified,  as  attorney  appointed  to  represent  the  absent  heirs. 

On  the  day  named,  after  hearing  witnesses,  and  in  presence  of  all  parties, 
the  court  rendered  a  judgment  admitting  the  nuncupative  will  under  private 
signature  to  probate  and  execution,  but  rejecting  the  olographic  will  for  want 
of  the  proof  required  by  law.  From  this  judgment,  Mrs.  Emeline  Yarbcnmgh, 
tutrix  of  the  minor  child  of  Datid  Jf.  Tarhorongh,  deceased,  and  Mr.  Mer* 
riclc,  attorney  of  absent  heirs,  have  appealed,  and  the  universal  legatee  has 
joined  in  the  appeal,  so  far  as  to  pray  for  a  reversal  of  the  judgment  in  rela- 
tion to  the  olographic  will. 

The  appellnnts  assign  for  error : 

I.  That  it  appears  from  the  proces  verbal  of  the  testimony  of  the  witnesses 
received  by  the  court,  that  the  pretended  nuncupative  will,  by  private  act,  was 
written  by  a  witness  in  the  presence  of  the  testatrix,  firom  a  paper  which  he, 
said  witness,  had  previously  prepared,  and  said  pretended  will  was  not  dictated 
by  the  testatrix,  nor  written  from  her  dictation. 

Nor  was  said  pretended  will  written  out  of  the  presence  of  the  witnesses, 
nor  did  the  said  testatrix  declare  to  the  witnesses,  that  said  paper  contained 
her  last  will  and  testament,  as  required  by  Article  1574  of  the  Civil  Code. 

Neither  does  it  appear  that  said  pretended  nuncupative  will  has  any  of  the 
formalities  required  by  law. 

II.  It  appears  from  said  transcript,  that  at  the  time  of  receiving  the  testimo- 
ny for  the  probatin;;  of  said  pretended  will,  the  court  refused  appellant  the 
right  of  showing  by  witnesses,  that  said  Sarah  A,  Eubank*  was  not  of  a  sound 
and  disposing  mind  and  memory,  at  the  time  of  making  said  pretended  wOl. 

Upon  the  first  ground  of  error,  we  find  that  there  was  a  substantial  compli- 
ance with  the  requirements  of  Article  1574  of  the  Code. 

The  evidence  shows  that  the  testatrix  commenced  the  dictation  of  her  will, 
to  one  of  the  subscribing  witnesses,  and  in  the  presence  of  the  others,  from  a 
paper  which  she  had  caused  to  be  written,  and  which  she  held  in  her  hand  ; 
when  being  interrupted  by  a  violent  fit  of  coughing,  and  unable  to  proofed 
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with  her  dictation,  the  huided  the  paper  to  the  witness,  to  whom  she  was  die-  ^y"*"*  ^ 
tating,  requesting  him  to  consider  it  as  the  expression  of  her  tesiaroentarj  dis- 
positioQS,  and  to  finish  the  copying  of  it  on  the  gallery  of  the  house,  adjoining 
to  and  coramunicatiDg  with  the  room  where  the  testatrix  was  lying.  While 
the  witness  was  executing  this  request  by  finishing  the  copy  of  the  paper 
handfd  to  him,  the  other  witnesses  are  proved  to  have  been  on  the  same  gal- 
lery where  he  was  writing,  but  not  in  communication  with  the  writer.  Under 
the  eircumstaaoes,  we  consider  that  this  paper  was  written  (in  the  words  of  the 
■eeond  paragraph  of  Article  1574,)  <nU  of  th$pre$Mcs  of  the  witnesses,  with 
the  exception  of  that  portion  which  (as  prorided  by  the  first  paragraph  of  the 
same  article)  was  dictated  by  the  testatrix  in  their  presence.  After  the  copy 
waa  made,  it  was  examined  by  the  testatrix,  and  presented  by  her  to  the  wit* 
nesses,  with  the  declaration  made  by  her,  that  it  contained  her  last  will.  Af- 
ter which,  the  formalities  requhred  by  Article  1575,  were  punctually  ftilfiUed. 

Upon  the  second  error  assigned,  we  think  the  court  did  not  err  in  rejecting 
the  cTidence  offered  by  the  appellants  at  the  time  of  probating  the  will,  to 
sbow  that  the  testatrix  was  not  of  sound  and  disposing  mind  and  memory,  at 
the  time  of  making  her  will  The  only  business  before  the  court  was,  the 
opening  and  proof  of  the  formalities  required  for  the  probate  and  execution  of 
the  wflL     C.  C.  1A41. 

There  was  no  appearance  in  court  of  any  party  contesting  the  will ;  no  issue 
joined  upon  the  capacity  of  the  testatrix  to  make  a  will.  To  have  admitted 
the  endence  sfKdcen  of  in  the  assignment  of  error,  would  hare  been  a  rain 
thing,  because  a  judgment  rendered  upon  such  evidence,  could  not  bare  been 
rm  judicata  as  to  any  body. 

The  Diatrict  Judge  properly  referred  the  appellants  to  their  action  in  nuDity 
of  the  tcatament 

The  appellee  complains  that  there  Is  error  to  her  pr^udice,  in  refusing  pro- 
hale  to  the  olographic  will.  She  contends  that  the  testimony  of  witnesses, 
that  Mrs^  3uhanl9  had  told  them  said  will  was  entirely  written  by  her,  satis- 
fies the  law.  We  think  otherwise.  Article  1648  of  the  Code  is  express,  that 
the  only  proof  admissible  of  olographic  testaments,  is  the  testimony  of  two 
wttncflBea,  that  they  recognise  the  handwriting,  as  baring  often  seen  the  testa- 
tor write  and  sign  during  his  lifetime. 

There  is  a  bill  of  exceptions  in  the  record,  taken  by  appellee  to  the  rejection 
of  the  eridence  of  Mrs.  Going$^  and  other  females  who  were  offered  to  prove 
the  handwriting  of  the  olographic  will.  They  were  rejected  upon  the  Article 
1584  of  the  Code,  which  declares  women  to  be  incapable  of  being  witnesses  to 
testaments.  We  differ  from  the  District  Court  in  the  application  of  that  arti- 
de  to  the  present  case.  We  understand  that  article  to  mean,  that  women  can- 
not be  subecribing  witnesses  to  those  testaments  which,  by  law,  require  wit- 
they  cannot  be  counted  in  the  number  of  subscribing  witnesses 
I  to  give  validity  to  a  nuncupative  or  to  a  mystic  will,  and  without 
which,  by  Article  1588,  a  will  of  either  of  those  classes  is  a  nullity. 

But  the  olographic  will  requires  no  subscribing  witnesses.  The  proof  neces- 
sary to  establish  it,  according  to  an  article  just  cited  (1648)  is,  *'  the  declara- 
lioo  of  two  credible  persons,  who  must  attest  that  Uiey  recognize  the  testa- 
Bcnt  as  being  entirely  written,  dated,  and  signed  in  the  testator's  handwriting, 
m  having  often  seen  him  write  and  sign  during  his  lifetime.**  The  words  used 
ia  this  article,  two  credible  witmuaB^  embrace  all  those  who,  by  Articles  2260 
and  2261,  are  competent  and  credible  witneRseR  of  any  covenant  oi^fact  in  civil 
20 
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^'^ErofiSL^'  matters.  The  construction  which  we  give  to  the  Article  16W,  is  favored  and 
confirmed  by  the  phraseology  of  the  French  text— *' Sont  absolument  incapa- 
bles  d^^trc  t^moins  dans  les  testamens." 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Court, 
80  fur  as  relates  to  the  nuncupative  will  under  private  signature,  of  Sarah  A, 
BubanJrSy  be  affirmed;  that  as  relates  to  the  olographic  will  of  said  Sarah  A, 
Evhanl'tt^  the  cause  be  remanded,  with  instructions  to  the  court  not  to  reject 
the  evidence  of  Mrs.  Goings,  and  other  female  witnesses,  offered  to  prove  the 
said  will,  as  incompetent  by  reason  of  sex  ;  and  that  the  appellants  pay  the 
costs  of  this  appeal. 


J.  R.  BisLAND  f.  T.  M.  Griffix. 

Some  of  the  heirs  of  M.  brought  suit  against  the  others  for  a  partition,  and  prayed  that  the  court 
would  allow  certain  charges  and  expenses  which  had  been  Incurred  In  the  administration ;  among 
other  Items,  one  of  $8000  In  favor  of  G.  S.  S.  Judgment  having  been  rendered  for  this  sum,  one 
of  the  heirs,  T.  M.  G.,  the  present  defendant,  appealed.  The  Supreme  Court  reduced  the  Judgment 
to  $1000.  Pending  the  appeal,  the  Judgment  was  assigned  to  the  present  plaintiff,  who  sued  T.  M.  O. 
for  $2000,  to  which  he  pleaded  the  Judgment  against  him  for  $1000  as  ret  Judicata.  The  plalntUf 
responded  that  the  Judgment  was  rendered  In  a  cause  to  which  G.  8.  S.  was  no  partj.  Plea  of 
renjftdicata  sustained— and  JTHd :  The  assignee  of  a  litigious  right,  cannot  claim  to  be  a  stranger 
to  the  suit  pending.  A  defendant  in  whose  favor  such  suit  shall  be  decided,  after  the  assignment, 
cannot  be  forced  to  litigate  the  matter  over  again  with  plaintiff's  assignee . 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Perkins,  J. 
In  the  suit  for  partition  among  the  heirs,  the  plaintiffs  pray — "  That  in 
the  judgment  for  a  partition,  the  following  expenses  only  be  allowed,  which 
have  been  necessarily  incurred  by  the  former  curators  and  distributed  equally 
among  the  said  heirs  according  to  their  proper  proportion  of  the  estate :  One 
thousand  dollars  to  John  Frost,  as  attorney  fee ;  one  thousand  dollars  to  Gene- 
ral Thomas,  as  paid ;  two  thousand,  to  George  S.  Saxcyer,  by  written  contract, 
not  paid." 

George  S,  Sawyer,  for  plaintiff  and  appellant  Stacy  <&  Sparrow,  for  defen- 
dant. 

Buchanan,  J.    This  case  comes  up  upon  a  plea  of  res  judicata. 

Plaintiff  claims  of  defendant  one  thousand  dollars,  as  a  balance  unpaid  upon 
a  certain  conditional  obligation  in  writing,  for  the  payment  of  two  thousand 
dollars,  made  by  defendant  in  favor  of  George  S.  Sawyer,  which  obligation  has 
been  assigned  to  plaintiff. 

Defendant  pleads  in  bar  of  this  action,  a  judgment  of  the  Supreme  Court,  by 
which  the  obligation  in  question  was  reduced  to  one  thousand  dollars ;  and 
avers  that  said  judgment  was  acquiesced  in,  and  executed  by  the  plaintiff^'s 
assignor,  Sawyer, 

The  District  Court  sustained  the  exception  of  res  judicata,  and  plaintiff  ap- 
peals. 

His  counsel  urges  that  the  judgment  pleaded  by  defendant,  was  rendered 
in  a  cause  to  which  George  S,  Sawyer,  was  not  a  party. 

The  suit  in  which  that  judgment  was  rendered,  was  entitled,  ^^John  Oroto^ 
Guardian,  et,  al.  v.  The  Hepresaitatites  <tf  Elizabeth  Griffin,''^     George  8.  Saw- 
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yw  WM  attorney  of  platntififti  In  that  suit,  and  signed  the  petition  as  such.        Bislaito. 

TlemagM.  Griffin  was  one  of  the  defendants.     The  objects  of  the  suit,  as  ex-       Gwrra. 

pressed  in  the  petition,  were  multifarious ;  but  one  of  them  was,  very  clearly, 

to  establish  the  obligation  of  the  defendant  above  mentioned,  as  a  valid  claim 

igainst  the  defendant  and  the  other  heirs  of  Samuel  Miller,  for  its  full  amount. 

Tbe  plaintiffs  in  the  suit  were  themselves,  or  pretended  to  be,  as  well  as  defen- 

diots,  heirs  of  Samuel  Miller^  and  therefore  this  portion  of  their  demand  was 

detrij  intended  for   the  benefit  of  Mr.  Sawyer.    The  answer  of  Thomas  M. 

Griffin  in  that  sqit,  specially  denied  the  claim  of  George  S.  Sawyer  to  be  paid 

fSOOO,  as  demanded,   and  concluded  by  a  prayer  that  the  demand  of  Sawyer 

ber^ected,  or  reduced  to  five  hundred  dollars.    The  judgment  of  the  District 

Cooit  embraced   all  the  various  issues  contained  in  the  pleadings,  and  among 

them  that  concerning  the  claim  of  Mr.  Sawyer,  which  it  allowed  in  full  as  a 

Ti£d  claim  against  the  estate  of  Miller.    From  that  portion  of  the  judgment, 

the  defendant,    ThomcLM  M.  Griffin^  appealed,  and  filed  his  bond  of  appeal  in 

ikTor  of  George  &  Saioyer,  and  of  no  other  person  or  party.     The  appeal  came 

on  for  hearing  between  those  parties.  Griffin,  appellant,  and  Sawyer,  appellee, 

in  the  Supreme    Court,  which  rendered  the  judgment  pleaded  by  defendant 

heran — reVeTsing  the  judgment  of  the  District  Court ;  and  decreeing  **  that 

there  be  judgment  in  favor  of  the  intervenor  and  appellee,  George  Sawyer,  for 

the  sum  of  one  thousand  dollars,  with  the  costs  of  the  District  Court ;  those  of 

the  appeal  to  be  paid  by  him. 

We  are  of  opinion  that  this  judgment  constitutes  ree  judicata  as  to  Sawyer, 
and  as  to  his  assignee  Bisland. 

The  argument  of  plaintiffs'  counsel,  that  Mr.  Sawyer  had  no  connection  with 
the  suit  of  Crow,  Guardian,  et  at.  v.  Ths  Bepreeentatites  of  Elizabeth  Griffin, 
is  certainly  incorrect  as  regards  at  least  the  proceedings  upon  the  appeal  alrea- 
dy spoken  of.  The  Supreme  Court  was  strictly  correct  in  treating  him  as  the 
party  appellee ;  and  its  judgment  was  final  upon  his  claim. 

As  to  the  present  plaintiff^  his  petition  alleges  that  Mr.  Sawyefs  claim  was 
assigned  to  him  on  the  1st  March,  1850.  This  was  after  the  judgment  of  the 
District  Court  in  the  case  of  Crow  v.  Griffin's  Bepresentatites,  (March  20, 
1849,)  and  pending  the  appeal  from  that  judgment — ^that  of  the  Supreme  Court 
being  dated  January  6  th,  1851.  But  Sawyer  could  not  transfer  more  right 
than  he  himself  had.    Leftwiehv.  Brown,  4th  Ann.  104. 

It  is  a  corollary  from  this  principle,  that  the  assignee  of  a  litigious  right, 
cannot  claim  to  be  a  stranger  to  the  suit  pending.  A  defendant,  in  whose  fa- 
vor such  suit  shall  be  decided,  after  the  assignment,  cannot  be  forced  to  liti- 
gate the  matter  over  again  with  plaintiffs*  assignee.  If  he  could,  there  would 
be  no  end  of  litigation. 

There  are  other  facts  in  the  record,  which  amount  to  a  voluntary  execution 
of  the  judgment  of  the  Supreme  Court  by  Mr.  Sawyer  and  by  his  assignee,  the 
pkintliL 

The  final  decision  of  the  case  of  Crow,  Guardian,  et  aL  v.  Bepreeentalice» 
of  Griffith,  was  fdlowed  by  a  partition  of  the  estate  of  Samuel  Miliar  among 
his  heirs,  made  on  the  16th  December,  1851,  by  the  Recorder  of  Tensas  parish, 
under  the  order  of  the  District  Court  George  S.  Sawyer,  assisted  at  this  par- 
tition, as  representing  several  of  the  heirs.  The  proees  verbal  of  partition 
Aow%  the  active  mass  of  the  succession  to  be  composed  of  eight  notes,  amount- 
ing in  principal  and  interest  to  $29,900.    The  first  of  these  notes  is  credited 
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BtfLASP,       with  "  two  payments  of  $1000  each,  made  hy  Jamu  B,  Buland,  one  being  for 
OBirrar.       the  fee  of  Isaac  Thomat^  and  the  other  being  for  the  fee  of  George  S,  Savyer, 
in  the  suit  of  Cole  y.  Lucas.^^ 

And  again : — '*  Deducted  and  to  be  retained  by  the  curator  to  pay  charges 
and  expenses  yet  unsettled,  as  per  judgment  of  the  District  Court,  $4788  33 
Less  $1000,  paid  by  /.  R.  Bisland  to  0.  8.  Saucer,        -         -         1000  00 

$8733  88." 
Now  one  of  the  items  of  charges  thus  referred  to  as  making  up  this  total  of 
$4733  33,  is  stated  as  follows  in  the  account  of  the  curator ;  '*  Due  Oe<frge  S. 
Sawyer  for  professional  services  rendered  accountant  in  the  suit  of  Cole  r.  Lu- 
cas, as  per  judgment  of  the  Supreme  Court,  one  thousand  dollars." 

This  partition  was  made,  as  already  observed,  on  the  16th  December,  1851. 
Yet  eight  months  afterwards,  the  litigation  thus  apparently  closed  by  a  solemn 
authentic  act,  is  revived  by  the  institution  of  the  present  action. 
Judgment  affirmed,  with  costs. 


L.  Pipes  v.  F.  Hardesty  et  al. 


i    9    1521 
'112    93l| 

112    933i     The  presumption  is  afttoftt  the  validity  of  a  deed  which  preeenti  od  its  ISmo  a  material  Interlfnes- 
113__087j        ^^Q .  ^^^  ^Yi\9  is  not  a  presamption  jurit  tt  de  jture.     It  yirtds  to  contraiy  proof ;  and  eren  to 

eoncarrent  eircamstanoes,  which  create  a  strong  presompaon  that  the  interiineation  waa  made 

before  the  execntioa  and  delivery  of  the  deed. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Feliciana,  Sterling^ 
J.  Muse  S  Merrick^  for  plaintiff.  Winter  d  Marr,  for  defendants  and 
appellants. 

Buchanan,  J.  This  case  comes  up  upon  a  bill  of  exceptions  to  the  admis- 
sion of  a  deed  in  evidence,  without  a  material  interlineation  on  the  bee  of 
the  deed  being  accounted  for. 

In  the  bill  of  exceptions,  it  is  stated,  "  the  court,  however,  being  of  a  differ- 
ent opinion,  permitted  the  document  to  go  in  evidence." 

From  this,  together  with  the  certificate  of  the  clerk,  of  the  deed  being  offered 
in  connection  with  certain  depositions,  we  may  infer  that  the  oo^rt  considered 
that  the  testimony  offered  with  the  deed,  accounted  for  the  interlineation ;  and 
we  cannot  say  that  the  court  erred.  The  deed  in  question  bears  date  the  2l8t 
March,  1881.  Appended  to  it,  is  the  certificate  of  a  Justice  of  the  Peace  of 
Adams  County,  Mississippi,  (where  the  deed  was  made);  that  it  was  ac- 
knowledged before  him  on  the  21st  March,  1831,  being  the  day  of  its  date. 
Also  the  certificate  of  the  keeper  of  the  records  (county  clerk)  of  Adams  coun- 
ty ;  that  the  deed,  as  it  now  appears,  was  deposited  with  him  for  record  on  the 
same  day,  21  st  March,  1831.  The  Justice  of  the  Peace  before  whom  the  deed 
was  acknowledged,  James  Carson^  has  also  been  examined  as  a  witness  in  this 
cause,  and  having  examined  the  original  document,  declares  that  the  same  was 
isxecuted  in  his  presence  on  the  2l8t  March,  1881.  This  witness  was  cross-ez- 
amine4  by  the  defendant,  but  his  attention  was  not  called  by  the  cross-inter- 
rogatories to  the  interlineation  of  the  words  "  and  separate"  in  the  deed ;  whk^ 
is  pr6bsMy  the  reason  that  he  -tays  ndthlog  about  that  interlineation,  aUli6Q|^ 
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the  origmal  deed  wms  before  him,  while  giving  his  eyidence.    We  understand  ^ 

this  witneas  to  testify  to  the  execution  of  the  deed  as  it  now  appears — with  the      HAmonrr. 

interlineation.     This  conclusion  is  certainly  rather  a  matter  of  inference ;  but 

aa  infereoee  which  is  strongly  favored  by  the  internal  evidence  of  the  docu- 

mflnt  itself,  which  comes  up  with  the  record.    The  interlineation  is  manifestly 

in  the  same  handwriting  as  the  rest  of  the  deed,  and  written  with  the  same 

ink. 

In  the  case  of  MottH  le$see  v.  Vandum,  1  Dallas  67,  it  was  held  that  the 
presomption  is,  that  an  interlineation  in  a  deed  was  made  after  its  execution, 
vnlefls  otherwise  proved.  And  in  Pretoit  v.  Oratz^  1  Peters'  C.  C.  Reports, 
36^,  Jodge  Washington  said :  "  I  find  upon  the  face  of  the  account,  a  material 
alteration  and  interlineation,  unexplained  by  any  evidence  whatever,  tending  to 
show  at  what  time  they  were  made.  These,  of  themselves,  would  be  sufBcient 
upon  the  plea  of  non  e$i  factum  to  a  deed,  to  avoit  it  The  presumption  in 
wath  case  is,  that  the  alteration  was  made  after  the  execution  of  the  deed.** 
See  also  Onghanr.  OraU,  5  Wheaton,  502.  Heffelfinger  v.  Schultz^  16  Ser- 
geant t  Rawie,  46. 

The  mle  of  the  civil  law  seems  to  be,  that  writings  erased  or  interlined,  are 
presnmed  to  be  fiUse.     See  Febriro,  part  2,  b.  3,  c.  1,  No.  341. 

And  this  rale  is  decUred  by  Judge  Matthews  in  McMichen  v.  Beauchamp^  2 
Lw  R.  292,  in  quoting  the  authority  referred  to  by  Febriro,  to  be  in  conformity 
with  the  law  merchant,  and  with  the  jurisprudence  of  the  other  States.  The 
nde  is  stated  by  the  learned  judge  to  be  subject  to  exceptions  and  limitations ; 
and  in  FU&ekei^^  ffeir$  v.  Cavalier,  4th  La.  Rep.  it  is  said  by  Judge  Martin, 
that  when  the  alteration  or  interlineation  is  in  an  important  part  of  the  instru- 
■Mnt,  evidence  to  support  it  should  be  given. 

From  these  authorities  it  results,  that  the  presumption  is  against  the  validity 
of  a  deed  which  presents  on  its  face  a  material  interlineation ;  but  that  this  is 
not  a  presumption  juris  et  de  jure.  It  yields  to  contrary  proof;  and  even  to 
cooenrrent  circumstances,  which  create  a  strong  presumption  that  the  interli- 
neation was  made  before  the  execution  and  delivery  of  the  deed.  Now,  it 
cannot  be  denied,  that  the  interlineation  in  the  case  at  bar,  was  a  material  one ; 
bat  the  deed  was  not  presented  without  accompanying  proof  tending  to  do 
away  with  the  presumption,  that  it  had  been  altered  after  its  execution ;  and 
we  ttiink  that  under  the  circumstances,  the  paper  was  properly  allowed  to  go 
to  the  jury,  and  the  fiust  of  the  time  when  the  interlineation  was  made,  sub- 
nnCted  to  their  decision.  That  fiu;thas  been  found  for  the  plaintiff  by  the  ver- 
dict ;  which  seems  to  be  warranted  by  the  evidence  before  the  jury. 

On  the  subject  of  interest  as  between  the  defendant  and  warrantor,  we  do 
not  think  the  defendant  has  any  cause  to  complain  of  the  judgment  appealed 
from. 

Jndgmoit  affirmed,  with  costs. 
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E.  E.  KiTTRiDOK  AND  E,  P.  Whitb  v,  E.  Hebert   ct  al. 

A  confirmation  by  an  Act  of  Congress  amounts  only  to  a  relinquishment  of  all  claim  on  the  part  of 
the  United  States,  leaving  the  title  a^  It  would  have  been  under  the  former  government. 

Until  a  patent  issues,  the  title  of  the  United  States  is  not  divested,  but  Is  still  under  the  control  of 
the  land  department,  which  may  cancel  a  sale  or  set  aside  an  illegal  entry,  and  ito  action  cannot 
be  revised  by  a  State  court 

Defendants  ol^ected  to  the  introduction  of  copies  of  certain  notarial  acts  of  side,  on  the  ground  of 
the  inadmissibility  of  the  recitals  therein  contained,  and  for  want  of  registry  of  said  acts  in  the 
proper  recording  office,  accompanied  with  the  signature  of  the  recording  officer.  Held :  The  ob- 
jection only  went  to  the  effect,  and  not  to  the  admissibility  of  the  evidence. 

Defendant  ol^ected  to  the  valtJity  of  the  plaintifEi'  derivative  titles,  on  the  ground  that  the  transfers 
aotts  aeing  privi  had  not  been  duly  acknowledged,  by  either  parties  or  subscribing  witnesses,  pre> 
vious  to  their  registry,  and  could  not  therefore  affect  the  rights  of  third  persons.  ffM  :  The  pro- 
visions of  Articles  2250  and  211T  are  parcels  of  our  system  of  registry  law,  and  are  not  applicable 
to  this  contest  upon  independent  adverse  titles.  In  such  contests,  the  question  is  whether  the  act 
offered  in  evidence,  is  binding  between  the  parties  to  it.  Those  articles  are  for  the  protection  of 
creditors  of  the  vendor,  bona  Jlds  purchasers  fk>om  him,  and  other  persons  claiming  nnder  or 
through  him ;  they  constitute  no  ohiection  to  such  acts  availing  as  links  in  the  chain  of  coDveyance  In 
a  contest  between  claimants  of  public  land— one  under  a  confirmed  grant,  the  other  under  an  entry. 

In  order  to  acquire  prescription  by  the  possession  of  ten  years,  founded  on  a  Just  title,  it  ia  necessa- 
ly,  among  other  requisites,  that  the  natural  possession,  which  must  be  acquired  by  the  aotaal  and 
corporeal  detention  of  the  property,  should  have  preceded  that  of  the  civil  possession.  Where  a 
jjerson  has  once  acquired  the  natural  possession,  the  mere  Intention  of  possessing,  suffices  to  pre- 
serve the  civil  possession  in  him,  and  this  intention  is  always  presumed. 

APPEAL  from  the  District  Court  of  the  Parish  of  Assumption,  Randall^  J. 
/  J31  llsley^  for  plaintiffs  and  appellants.  Jean  Jacqus9  Boman,  for  de- 
fendant 

VooRHiES,  J.  This  is  a  petitory  action,  in  which  the  plaintiffs  claim  the 
joint  ownership  of  several  tracts  of  land,  by  virtue  of  sundry  mesne  conveyan- 
ces from  the  original  grantee,  Bernado  de  Beta.  They  allege  that  the  defen- 
dants have  disturbed  their  possession  and  committed  acts  of  waste  upon  said 
land,  by  cutting  down  and  destroying  timber,  for  which  they  claim  $1500  as 
damages. 

The  defendants,  in  their  answer,  aver,  that  they  hold  the  land  in  dispute  un- 
der OregorU  Landry^  who  purchased  the  same  from  the  United  States,  under 
an  Act  of  Congress,  approved  the  21st  of  May,  1820,  granting  to  owners  of 
lands  fronting  on  water  courses,  the  right  of  preemption  to  the  double  conoes* 
sion.  They  also  plead  the  prescription  of  ten,  twenty,  and  thirty  years,  as  a 
bar  to  plaintiffs^  right  of  action. 

The  record  shows,  that  on  the  14th  of  March,  1793,  the  Baron  de  Garonde- 
let^  then  Governor  of  the  Province  of  Louisiana,  granted  to  Bernado  de  Deta^ 
a  certain  tract  of  land,  described  to  be  situated  behind  a  depth  of  forty  arpents 
of  the  lands  granted  by  the  King  of  Spain  to  Carlos  Gautreau^  Lucie  Breaux, 
and  others,  fronting  on  the  lands  of  Hyacinto  Bernado^  and  lying  on  a  bayou 
distant  about  six  leagues  from  the  Mississippi,  on  the  right  side  thereof,  being 
in  the  whole  a  league  square.  It  appears  that  the  tracts  thus  designated  as 
calls  of  the  De  Beta  grant,  were  surveyed  and  located  under  the  Spanish  Gov- 
ernment, and  for  aught  that  appears  to  the  contrary,  their  location  has  never 
been  disturbed  or  questioned. 

The  Bernado  de  Beta  claim  was  embraced  in  the  report  of  Satmiel  ff.  Har- 
per, Register  of  the  Land  Office  for  the  Eastern  District  of  Louisiana,  and  de- 
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agnftted  as  No.  24,  and  was  duly  confirmed  by  an  Act  of  Congress,  approved      k™idm 
the  28th  of  February,  1823.     Under  instructions  from  the  Commissioner  of       Hoebt, 
the  General  Land  Office,  dated  18th  of  March,  1829,  in  relation  to  some  of  the 
claims  reported  by  Harper^  as  having  been  founded  on  fraudulent  papers,  the 
Surreyor  General  of  Louisiana  was  authorized  to  reserve  the  same  as  public 
lands,  representing  them  on  his  plats  by  dotted  lines.     The  De  Deca  claim, 
thus  represented,  was  surveyed  and  located  according  to  its  calls,  as  appears 
from  adiogrmm  taken  from  the  map  of  township  14  S.,  ranges  14  and  15  E., 
Sooth  Eastern  District  of  Louisiana,  approved  9th  of  April,  1830.    This  town- 
ship was  re^orveyed  under  th3  instructions  of  the  Commissioner,  and  the  loca- 
tion of  the  De  Beta  claim  was  fully  recognized  and  confirmed.    Previous  to 
this,  on  the  4th  of  December,  1845,  the  Commissioner  addressed  a  letter  to  the 
Surveyor  General,  in  which  he  says :  "  Application  has  been  made  to  this  of- 
fice for  a  patent  for  the  back  concession  of  Hi  A  P,  Oirod^  being  section  24, 
township  14,  range  14  E.,  South  Eastern  District  of  Louisiana.     On  examining 
the  plat  of  this  township,  it  appears  that  the  back  concession  interferes  with  a 
privste  daim,  which  your  predecessor,  on  a  diagram  of  part  of  this  township, 
dated  28th  May,  1844,  states  to  be  that  of  Bemado  d^  Dem,  No.  24  of  Harper's 
Reports^     If  the  location  of  the  De  Deva  claim  is  true,  and  in  accordance 
wfth  the  original  filing  of  that  claim,  the  back  concession  cannot  interfere  with 
it,  and  in  that  event,  you  will  please  forward  a  diagram,  showing  the  area  of 
that  back  concession,  exclusive  of  that  claim." 

In  a  subsequent  letter,  dated  20th  of  July,  1846,  he  adds :  "  As  it  is  neces- 
nry  or  final  action  on  the  Girod  case,  that  the  extent  of  its  interference  with 
the  De  Deta  claim  should  bo  known,  you  will  please  take  the  necessary  mea- 
sures to  ascertain  the  precise  location  of  this  last  mentioned  claim,  if  possible, 
and  report  your  action  and  the  result  to  this  oQlce.'^     It  appears  this  was  done. 
On  the  18th  of  June,  1850,  the  Commissioner  then  addressed  a  letter  to  the 
Register  and  Receiver  of  the  Land  Office  at  New  Orleans,  in  which  he  says : 
"A  plat  has  been  received  at  this  office,  dated  19th  of  December,  1848,  repre- 
senting the  land  embraced  by  the  claim  of  Bernado  de  Deva^  (Harper's  Re- 
ports, No.  24,)  and  other  private  claims  situated  in  township  14  South,  of  range 
14  East,  South  Eastern  District  of  Louisiana.     As  several  entries  have  been 
made  of  lands  situate  in  said  township,  which  are  found  to  interfere  with 
tile  De  Deta  claim,  it  is  deemed  proper  to  call  your  attention  to  them,  in 
Qfder  that  you  may  notify  the  parties  interested  of  the  facts,  and  enable  them, 
aboold  they  desire  it,  to  have  the  purchase  money  refunded.''    After  enumerat- 
ing those  claims,  he  thus  adverts  to  that  of  Gregorie  Landry  :  **  No.  825  in 
&vor  of  Gregorie  Landry^  for  the  lot  or  section  23,  township  14,  range  14  East, 
entered  under  Act  of  4th  May,  1820,  the  greater  part  of  which  is  embraced  by 
UuB  daim.     This  entry  remains  suspended  in  consequence  of  the  interference." 
The  confirmation  of  the  De  Deta  claim  by  an  Act  of  Congress,  may  be  con- 
sidered, in  our  opinion,  as  equivalent  to  a  patent     Under  our  jurisprudence,  it 
is  weU  settled,  that  such  a  confirmation  amounts  only  to  a  relinquishment  of 
an  claim  on  the  part  of  the  United  States,  leaving  the  title  as  it  would  have 
been  under  the  former  government     12  R.  1.     5  R.  467.    4  L.  445.     11  L. 
582. 

As  to  the  survey  and  location  of  the  claim,  made  by  competent  authority, 
and  approved  by  the  Surveyor  General  and  Commissioner  of  the  General  Land 
Office,  we  think  it  must  ho  considered  as  conclusive.    1  R.  646. 
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KiTTEiMB  And  here  it  may  not  be  improper  to  add,  that  it  does  not  appear  that  town- 

Hnnr.  ship  14  South,  range  14  East,  had  been  surveyed,  and  the  sarrey  approred  by 
the  surveying  department,  previous  to  the  confirmation  of  the  De  Deva  daim ; 
indeed,  the  first  survey  is  shown  to  have  been  made  as  late  as  the  year  1880. 
As  to  the  entry  of  Gregorie  Landry,  so  far  as  it  interferes  with  the  DeDeta 
claim,  we  think  it  is  clear  it  must  be  considered  as  vacated.  It  is  well  settled, 
that  until  a  patent  issue,  the  title  of  the  United  States  is  not  divested,  and  the 
whole  matti'T  is  under  the  control  of  the  land  department;  it  may  cancel  a 
sale,  or  set  aside  an  illegal  entry,  and  its  action  cannot  be  revised  by  a  State 
court     4  A.  364.     9  R.  283.     2  A.  802. 

On  the  trial  of  the  cause  below,  the  defendants  objected  to  the  introduction 
of  copies  of  notarial  acts  of  sale  from  Nicholas  Ballot  to  Aimi  OwlUt,  and 
from  the  latter  to  A,  M,  Foley,  on  the  ground  of  the  inadmissibility  of  the  re- 
citals therein  contained,  and  for  want  of  registry  of  said  acts  in  the  proper  re- 
cording office,  accompanied  with  the  signature  of  the  recording  officer.  We 
think  the  district  judge  did  not  err  in  ruling  that  the  objection  only  went  to 
the  effects,  and  not  to  the  admissibility  of  the  evidence. 

But  it  is  urged  by  the  defendants,  that  the  plaintiffs*  derivatiye  titles  are  de- 
fective. The  chief  objection  to  their  validity  seems  to  rest  on  the  ground,  that 
the  transfers  sous  seing  pritS  had  not  been  duly  acknowledged,  either  by  the 
parties  or  subscribing  witness,  previous  to  their  registry,  and  could  not  conse- 
quently affect  the  rights  of  third  persons.  The  same  objection  is  made  to  the  effect 
of  the  transfers,  by  authentic  acts  not  recorded.  The  provisions  of  Articles 
2250  and  2417,  are  parcels  of  our  registry  law,  and  are  not  applicable  to  this 
contest  upon  independent  adverse  titles.  In  such  contests,  the  question  is, 
whether  the  act  offered  in  evidence  is  binding  between  the  parties  to  it.  Those 
articles  are  for  the  protection  of  creditors  of  the  vendor,  bona  Jlds  purchasers 
from  him,  and  other  persons  claiming  under  or  through  him  ;  they  constitute 
no  objection  to  such  acts  availing  as  links  in  the  chain  of  conveyance  in  a  con- 
test like  the  present 

The  defendants  also  rely  on  the  plea  of  prescription.  We  are  of  opinion 
that  this  plea  cannot  avail  them.  It  does  not  appear  from  the  evidence  that 
either  they  or  their  vendor,  Gregorie  Landry  ever  had  the  corporeal  and  actual 
detention  of  the  property  in  dispute ;  in  other  words,  the  natural  poasession ; 
the  only  possession  shown,  i»  that  of  the  front  tract,  hekl  under  a  different 
title,  which  surely  cannot  be  considered  as  extending  to  a'tract  purchased  fttun 
the  United  States,  and  held  subject  to  the  reservation  in  favor  of  the  De  Deva 
claim.  It  has  been  held,  that  digging  a  canal  and  felling  trees,  or  the  occa- 
sional cutting  of  wood  on  uncultivated  land,  does  not  constitute  such  a  pos- 
session as  can  be  the  basis  of  the  prescription  of  ten  and  twenty,  or  even  thir- 
ty years.  12  M.  17.  .5  An.  594.  In  order  to  acquire  prescription  by  the  pos- 
session of  ten  years,  founded  on  a  just  title,  it  is  necessary,  among  other  re- 
quisites, that  the  natural  possession,  which  must  be  acquired  by  the  actual  and 
corporeal  detention  of  the  property,  should  have  preceded  that  of  the  civil 
possession.  When  a  person  has  once  acquired  the  natural  possession,  the  mere 
intention  of  possessing,  suffices  to  preserve  the  civil  possession  in  him  ;  and 
this  intention  is  always  presumed.    C.  C.  3453,  3405,  3406,  3407.     19  L.  261. 

We  are  therefore  of  opinion,  that  the  plaintiffs  are  entitled  to  recover  the 
whole  quantity  of  land  claimed  by  them  as  constituting  part  of  the  De  Deva 
claim,  according  to  the  bounds  and  metes  of  their  respective  tracts,  and  the 
location  of  said  D^  Deva  claim. 
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It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reTersed ;  that  the  plaintiffs  do  recover,  as  absolute  owners,  the 
land  described  in  their  petition,  and  represented  by  the  plat  of  survey  made  by 
Nhtkan  WiAtter,  Etq.^  surveyor,  under  the  order  of  the  court,  showing  the 
conflidion  of  the  adverse  claims ;  that  the  injunction  be  reinstated  and  made 
perpetaal  against  the  defendant,  and  that  the  plaintiffs  be  forever  quieted  in 
their  possession  to  the  land  in  dispute ;  and  that  the  defendants  pay  the  costs 
of  both  courts. 

CiifpBSLL,  J.  I  concur  in  the  conclusion  to  which  the  court  has  arrived, 
bat  desire  to  place  my  concurrence  on  the  following  reasons,  in  addition  to 
those  given  in  the  opinion  just  pronounced. 

The  claim  of  phdnti£^  though  filed  December  19,  1820,  and  fitvorably  re- 
ported on  January  6^  1821,  was  not  confirmed  by  Congress  until  28th  Febru- 
ary, 1823,  after  the  purchase  of  defendant,  under  the  7th  section  of  the  Act  of 
nth  May,  1820,  which  purchase  was  made  May  7,  1822.  The  date  of  this 
entry  being  anterior  to  the  Act  of  February  28,  1828,  confirming  plaintiffs' 
cUim,  defendants  claim  to  have  the  oldest  and  therefore  the  best  titie  act  of 
goremment  If^  at  the  time  of  the  entry,  the  officers  of  the  government  were 
an&orized  to  sell  the  land  in  question,  such  probably  would  be  the  result 

I  am,  however,  of  opinion  that  the  confirmation  of  plaintiffs'  claim,  with  its 
descriptive  calls,  was  equivalent  to  a  location,  and  that  it  took  effect,  not  from 
the  date  of  the  act  of  confirmation,  but  had  relation  back  to  the  time  of  filing 
the  daim  with  the  Commissioners,  to  wit,  December  19,  1820. 

By  the  2d  section  of  that  Act,  the  right  was  given  to  claimants  to  sell 
their  dums  at  any  time  before  December  81,  1820.  Before  the  expiration  of 
this  time,  plaintiff  made  his  application,  and  thereby  acquired  the  right  to  a 
eeafirmation,  which  could  not,  I  think,  be  defeated  by  a  subsequent  sale  of  the 
gofenment 

The  description  of  the  land  granted,  by  reference  to  contiguous  grants, 
wfaicfa  had  been  previously  made  and  confirmed,  and  the  surveys  of  which 
were  on  file,  was  sufficienUy  explicit  to  indicate  its  proper  location  and  enable 
the  proper  officers  to  represent  it  on  the  maps  of  their  office,  in  order  that  it 
might  be  reserved  from  sale,  as  they  were  required  by  law  to  do.  Their  not 
having  done  so,  cannot  prejudice  the  claim  of  plaintiff,  who,  by  giving  timely 
iwtice  of  his  claim,  did  all  that  the  law  required  of  him. 

The  location  of  the  De  Deta  claim  as  made,  seems  correct,  and  in  accor- 
dance with  the  claim  as  originally  filed,  and  must  therefore  prevail  over  the 
had[  concession  entry  of  defendant,  in  so  far  as  there  is  a  confliction. 


■  0   vri\ 
The  State  r.  J.  W.  Pratt.  g  ^Jg| 

Vottn  to  dimiM  ui  «pp^  «i  the  ground  that  there  wm  no  Judgment  or  aentenee.  Bdd :  The 
■»Hkto  Jurisdiction  in  criminal  matters,  under  Article  fl8  of  the  Oonstitotion,  only  extends  to 
CMss  Where  the  punishment  has  already  been  pronounced  by  sentence  or  Judgment  of  a  court ; 
n*Wj«lse  there  is  no  foondatton  for  an  appeal. 

APPEAL  firom  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Robert- 
ton^  J.    i.  E.  M&ne,  (Attorney  General,)  for  the  State.    J.  M.  &J.  R 
Blam,  for  the  accused  and  appellant 
21 
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^■■«*^"  VooRHiES,  J.  The  defendant  was  indicted  for  shooting,  with  the  intent  to 
paATT.        commit  the  crime  of  murder,  for  which  he  was  arraigned  and  pleaded  not  guilty. 

The  District  Judge,  among  other  things,  charged  the  jury,  that  if  they  be- 
lieved the  defendant  had,  with  a  dangerous  weapon,  or  with  intent  to  kill, 
inflicted  a  wound  less  than  mayhem,  they  were  bound  to  find  a  verdict  accord- 
ingly. 

The  jury  returned  the  following  verdict :  "  We,  the  jury,  find  the  accused 
guilty  of  an  assault  on  the  person  of  Bamett  WilliofiM^  with  a  dangerous 
weapon,  and  inflicting  a  wound  less  than  mayhem,  and  we  fiirther  recommend 
him  to  the  mercy  of  the  court" 

The  defendant  then  moved  the  court  to  be  discharged,  and  his  bond  can- 
celed, on  several  grounds,  among  others,  that  as  he  was  indicted  for  shooting 
with  the  intent  to  commit  the  crime  of  murder,  and  the  verdict  only  found  the 
ofience  of  an  assault  with  a  dangerous  weapon  and  inflicting  a  wound  less  than 
mayhem,  it  resulted  as  a  consequence  that  he  was  legally  acquitted  and  entitled 
to  be  discharged ;  that  the  special  verdict  thus  found  was  not  responsive  to 
any  count  in  the  indictment  on  which  he  was  arraigned  and  tried ;  that  the 
defect  in  the  statement  or  verdict  of  the  jury,  not  finding  any  complete  offence 
punishable  by  statute,  could  not  be  supplied  by  intendment  or  implication. 
This  motion  being  overruled  for  reasons  assigned  by  the  District  Judge,  he  took 
a  bill  of  exceptions,  and  thereupon  appealed  before  judgment,  or  sentence  was 
pronounced  upon  the  verdict 

The  Attorney  General  has  moved  this  court  for  the  dismissal  of  the  appeal, 
on  the  ground  that  there  is  no  judgment  or  sentence,  from  which  alone  the 
right  of  appeal  lies  under  the  Constitution. 

Under  the  former  Constitution,  the  same  provision  existed  in  relation  to  the 
right  of  appeal  in  criminal  cases,  as  that  which  exists  in  the  present  Constitu- 
tion. We  do  not  think  that  the  present  case  can  be  distinguished  in  principle 
firom  that  of  the  State  v.  TJumoB  Mcby^  lately  decided  by  us,  in  which  we  held, 
that  our  appellate  jurisdiction  in  criminal  matters,  under  Art  62  of  our  Constitu- 
tion, only  extended  to  cases  where  the  punishment  had  already  been  pronounced 
by  sentence  or  judgment  of  a  court :  otherwise,  there  was  no  foundation  for  an 
appeal.     8  R.  690. 

It  is  therefore  ordered,  that  the  appeal  be  dismissed,  with  costs. 


J.  Burton  v.  Sheriff  of  St.  Helena  and  Citt  Bank  of  New  Orleans. 

The  proper  partiee  not  being  before  the  court,  and  the  bond  given  not  being  In  confbnnJtj  to  the 
order  of  the  court— appeal  dlsmiised. 

APPEAL  from  the  District  Court  of  the  Parish  of  St  Helena,  Bayliei^  J. 
B,  T,  Merricky  for  plaintiff.     T.  G.  DavidMn^  for  intervener  and  appellant 
YooRHiEs,  J.    The  City  Bank  of  New  Orleans  having  obtained  a  judgment 
against  the  plaintiff,  as  endorser  on  a  promissory  note  given  by  WUliam  Skar- 
harty  issued  an  execution  on  it 

The  execution  was  enjoined  by  the  plaintiff,  on  the  ground  that  the  judg- 
ment was  extinguished,  either  by  payment  or  novation,  under  a  contract  be* 
tween  the  makers  of  the  note  and  Th<ma$  Oreen  Ikwidson, 
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Hklua. 


The  latter,  at  whose  instance  the  execution  issued,  intcnrened    in   the 
smt,  alleging  that  the  consideration  of  his  assumpsit  under  that  contract  had  sanurror^sr. 
&iled,  and  prajed  for  the  dissolution  of  the  injunction. 

The  injonctioD  having  been  made  perpetual.  Ivy  F.  Thomp»on,  Eaq,<,  as  at- 
torney for  the  defendant,  moved  for  and  obtained  an  order  for  a  suspensive  ap- 
peal, on  condition  of  giving  bond  and  security  in  the  sum  of  three  hundred 
dollars. 

Die  appellee  has  moved  thi8%ourt  to  dismiss  the  appeal  on  several  grounds, 
one  of  which  is,  '*  because  the  motion  for  an  order  of  appeal  was  made  on  be- 
half fii  the  defendants,  viz.,  the  City  Bank  and  others,  and  not  by  the  said  T, 
G.  Dadifon^  who  now  brings  up  this  record,  and  the  proper  parties  are  not 
befiyre  the  court'* 

The  case  comes  up  on  the  intervener's  appeal  bond  for  the  sum  of  one  hun- 
dred dollan,  and  it  does  not  appear  that  any  other  order  of  appeal  was  ever 
granted. 

We  are  of  opinion  that  the  objection  is  well  taken.  0.  P.  574.  Statute  of 
1643,  p.  40. 

It  is  therefore  ordered  that  the  appeal  be  dismissed. 


J.  F.  Oamblk  V,  T.  R.  McClintock. 

Be  nde  **  oottira  mon  9aimUm»  aotri^*  oannot  arall  the  plalntfl!;  when  preteription  baa  been  ac- 

qriNi  before  the  debtor  ebeeonds. 
k  praoiee  to  p^  a  debt  opoo  a  ceadUJon,  which  baa  been  ftilflUed,  asMunte  to  a  rennndatlon  of 


APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Elmore  S  King,  for  plaintiff    Hamner  db  Hc^e,  for  defendant  and  ap- 
pellant 

BucHAHAH,  J.  This  is  a  suit  to  recover  balances  due  on  two  promissory 
BOles  given  in  South  Carolina  and  payable,  one  for  $3098  55,  on  the  1st  of 
Janoaiy,  1889,  and  one  for  $1000,  on  the  1st  of  January,  1840. 

Tbeae  notes  had  been  reduced,  at  the  time  of  the  institution  of  the  suit,  by 
payments  made  on  account  at  sundry  times,  to  the  sum  (including  interest  cal- 
cnlated  according  to  the  law  of  South  Carolina,  at  seven  per  cent  fix>m  matu- 
rity,) of  $1270^  for  which  sum  plaintiff  asks  judgment,  with  interest  against 
dffrf?d#"fa^ 

The  defendant  pleads  the  prescription  of  five  years ;  against  which,  the 
plaintiff  urges  that  he  has  been  prevented  from  suing  by  the  act  of  the  defen- 
dant in  absconding  from  the  place  where  the  contract  was  made,  and  where 
both  parties  resided;  and  further,  that  the  prescription  has  been  renounced, 
by  an  acknowledgment  of  the  debt 

We  consider  it  proved,  that  the  defendant  moved  clandestinely  from  South 
CmliBa,  to  avoid  the  payment  of  his  debts,  in  February  or  ^larch,  1847. 
That  is  the  date  given  to  defendant's  last  appearance  in  Winnsboro',  by  the  wit- 
ness, MeDawell,  whose  evidence  is  much  more  circumstantial  than  that  of  any 
tf  the  other  witnesses  examined  on  this  point  Those  witnesses  vary  between 
1845, 1846  and  1847,  none  of  them  speaking  with  certainty. 
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It  is  evident  that  the  prescription  of  five  years  had  been  acquired  on  both 
MoOldrook.     notes,  before  the  departure  or  absconding  of  the  defendant  from  South  Caro- 
lina ;  and,  therefore,  the  rule  laid  down  in  the  case  of  McMoiter  t.  Mather^ 
4th  Ann.  418,  applies,  and  the  doctrine  contra  nen  talentem  ageri^  cannot 
avail  the  plaintiff. 

Upon  the  point  of  renunciation  of  prescription,  we  have,  first,  the  evidence 
of  A,  W.  Yonqucy  as  to  a  conditional  promise  to  pay  the  note  of  $1000,  made 
by  defendant  when  he  was  in  South  Carolini^'last,  ^^  which,"  says  the  witness, 
**I  thiuk  was  some  time  previous  to  March,  1848."  As  we  have  seen  above, 
defendants  last  appearance  in  South  Carolina,  being  proved  by  plaintiff's  wit- 
nesses to  have  been  in  February  or  March,  1847,  the  testimony  of  Tonque^ 
as  to  defendant's  acknowledgment  must  be  referred  to  a  period  antecedent  to 
that  date,  consequently  more  than  five  years  before  the  institution  of  this  suit. 

Another  witness  of  plaintiff,  his  brother,  J.  W,  Oamhle,  proves  that  defen- 
dant made  a  conditional  promise  to  pay  both  these  notes,  on  the  22d  February, 
1850.  The  evidence  of  this  witness  is,  as  follows :  *^  Those  notes  were  brought 
up  in  a  settlement  in  which  McClintock  acknowleged  and  said  he  had  left  notes 
with  John  T.  Hammond  to  pay  those  notes  alluded  to,  and  if  he  has  not  col- 
lected those  notes,  you  shaU  never  lose  any  thing  by  me."  The  John  T.  Ram- 
mond  mentioned  in  this  deposition,  who  was  the  payee  of  one  of  the  notes,  has 
been  examined  under  commission  in  this  case,  and  his  evidence  corroborates  to 
a  certain  extent  that  of  Gamble,  He  proves  that  defendant  did  leave  with 
him  certain  notes  to  be  collected,  and  the  proceeds  to  be  applied  to  the  pay- 
ment of  the  notes  now  sued  upon.  He  also  proves  that  he  attempted  in  vain 
to  cbllect  those  notes,  the  makers  of  the  same  being  insolvent 

We  think  this  is  sufficient  proof  of  renunciation  of  prescription.  The 
declarations  of  defendant,  as  proved  by  the  witness  Oamhlef  amount  to  a  pro- 
mise to  pay  upon  a  condition,  which  has  been  fulfilled — ^namely,  the  failure  to 
make  the  money  out  of  the  notes  left  with  Mr.  Hammond.  The  declarations  of 
defendant  appear  to  amount,  in  the  words  of  Article  8424  of  the  Code,  to  tiie 
relinquishment  of  a  right  acquired  by  prescription. 

Judgment  affirmed. 


Samk  Case — On  a  Rb-hearino. 

The  appellee  iHU  not  be  maloted  in  costs  on  accoant  of  smsll  errors  In  ealcaUtion  in  the  Jodgmcnt 
appealed  from,  which  conld  hare  been  corrected,  if  brought  to  the  notice  of  the  conrt  below. 

BUCHANAN,  J.  A  re-hearing  has  been  granted  for  the  purpose  of  rectify- 
ing an  erroneous  allowance  of  interest  in  the  judgment  of  the  court  below. 
The  appellant  has  demonstrated,  by  a  laborious  calculation  of  interest  to  the 
different  dates  of  payments  on  account  of  the  two  notes  sued  upon,  that  the 
balance  for  which  suit  was  brought,  and  for  which  judgment  was  rendered, 
($1270,)  is  composed  in  part  ($551)  of  arrears  of  interest  Interest  was 
allowed  from  judicial  demand  by  the  judgment  of  th«  District  Court,  and  of 
this  court,  on  the  whole  amount  claimed,  from  judicial  demand.  This  was 
erroneous,  so  far  as  it  included  interest  upon  interest     C.  C.  1934.    But  the 
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w«s  not  pointed  out  to  the  court  below,  by  an  application  for  a  new  trial,       Oambu. 
or  for  an  amondment  of  the  judgment    G.  P.  547.    According  to  the  settled      MoGLonoac 
pfactioe  of  this  court,  the  appellee  will  not  be  mulcted  in  costs,  on  account  of 
small  errors  in  calculation  in  the  judgment  appealed  from,  not  brought  to  the 
noti^  of  the  court  below,  which  would  have  unquestionably  rectified  them. 
Graiihie  y.  Eawi^  1  Ann.  140.    JToAn  y.  The  Benamanee^  5  Ann.  25. 

In  the  present  case,  the  difference  in  amount,  by  oyercharge  of  interest  from 
jndicial  demand  to  the  date  of  the  judgment  appealed  from,  is  about  twenty 
aeyen  doflara — and  from  that  judgment  to  the  present  time,  about  thirty-eight 
doQais  more. 

It  is  therefore  adjudged  and  decreed,  that  our  preyious  judgment  herein 
rendered,  remain  undisturbed;  but  that  the  defendant  and  appellant  be  cred- 
ed  in  execution,  upon  the  interest  allowed  by  the  judgment,  with  the  sum  of 
fiixtj-fiye  dollars. 


Jambs  Nesom,  Tutor,  v,  T.  B.  D'Arhand. 

After  arpmient  of  an  ezceptioD,  but  before  Judgment  thereon,  plaintiff  claimed  the  right  of  making 
proper  parties  by  amendment,  in  case  the  exception  ihoold  be  lustatned.  Beld :  Plaintiff  had 
aoit  Ibc  le«alrifht  to  qoalJiy  the  labmiefllon  of  the  exception  to  the  deoision  of  the  ooort. 

APPEAL  fix>m  the  District  Court  of  the  Parish  of  East  Feliciana,  Sterling^ 
J.     Winter  J  for  plaintiff  and  appellant    Muse  &  Merrick^  for  defendant 

Campbell,  J.  This  suit  was  instituted  by  plaintiff,  as  tutor  ot Pleasant  Kir- 
5^,  a  minor.  He  also  assumed  to  represent  in  the  suit,  the  co-heirs  of  his  pupil, 
by  making  them  parties  plaintiff,  and  claiming  judgment  in  their  behalf.  The 
petition  is  *'  for  his  own  use  in  said  capacity,  and  also  for  the  use  of  Margaret 
Kirbyy  wife  of  Thomae  G.  Eaety  and  of  the  said  Thomas  G,  East^  in  his  capa- 
dty  as  administator  of  the  estate  of  Beul>en  Ewby^  deceased."  Margaret  and 
Reuben  being  co>heirs  with  Pleasant 

The  petition  was  excepted  to  on  the  ground,  among  others,  that  Nemmi  had 
BO  aothorify  to  rei»%sent  Mwrgaret  Mrby^  wife  of  Thomas  East. 

13118  exception  was  properly  sustained,  and  the  suit  dismissed.  The  plain- 
tiff now  complains,  that  after  the  argument  of  the  exception,  but  before  judg- 
ment tbereon,  he  claimed  the  right  of  making  proper  parties  by  amendment, 
in  case  tiie  exception  should  be  sustained ;  and  to  the  refusal  of  the  court  to 
reserye  in  his  judgment  the  right  to  amend,  this  appeal  has  been  taken. 

As  tiie  plaintiff  persisted  in  demanding  a  decision  of  the  exceptions,  we  can- 
not say  the  conrt  erred  in  disregarding  the  reseryation  with  which  he  chose  to 
accompany  it  He  had  not  the  legal  right  to  qualify  the  submission  of  the 
exception  to  the  decision  of  the  court ;  and  although  we  might  not  haye  re- 
Tereed  the  ruling  of  the  District  Judge,  had  ho  thought  proper  to  allow  such  a 
leseryalion,  we,  on  the  other  hand,  cannot  say  that  in  his  refusal  to  do  so, 
under  the  circumstances  stated,  there  was  error,  authorizing  a  reycrgal  by 
this  court,  at  the  costs  of  the  appellee,  who  rightfully  resisted  an  action  im- 
pToperiy  brought 

Jod^nent  affirmed. 
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S.  Q.  Lacock  v.  T.  G.  Davidson. 

Defendant  owned  a  cotton  plantation  In  the  parish  of  Lirtngiton,  where  he  reilded.  In  ISM,  he  re 
moved  to  Baton  Rouire  with  hli  flimlly  ;  parchased  a  dwelling,  and  continued  to  reside  In  that 
parish  until  the  Institution  of  the  suit.  He  also  opened  a  law  office  and  practised  his  profesiioD 
in  Baton  Rouge.    Itttd:  That  an  action  could  he  brought  against  him  in  Baton  Rouge.    0.  P.  168. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Bohertton,  J. 
/.   IT.  Seymour,  for  plaintiff  and  appellant     G.  S,  Lacy,  for  defendant 

Campbell,  J.  The  defendant  being  sued  m  the  District  Court  of  East  Ba« 
ton  Rouge,  declines  the  jurisdiction  of  the  court,  on  the  ground,  that  hia  legal 
domicil  is  in  the  parish  of  Livingston. 

From  the  evidence  adduced,  it  appears  that,  defendant  still  owns  in  the  parish 
of  Livingston,  a  large  plantation  and  slaves,  with  a  fine  dwelling  house  on  it, 
in  which  he,  with  his  family,  resided  for  many  years  anterior  to  his  removal  to 
Baton  Rouge;  that  since  his  removal,  he  has  voted  in  Livingston ;  that  on  the 
4th  of  April,  1858,  (since  the  institution  of  this  suit,)  he  acted  as  Commissioner 
of  Elections  in,  and  is  now  a  representative  of  that  parish  in  the  General  As- 
sembly of  the  State ;  that  he  has  made  no  declaration  of  intention  to  change 
his  domicil ;  and  that  he  has  made  frequent  visits  to  his  plantation  in  Living- 
ston. It  likewise  appears  from  the  testimony  of  one  witness,  that  his  avowed 
object  in  removing  to  Baton  Rouge,  was  the  education  of  his  children — ^two  of 
whom  are  at  school  there — ^there  being  no  suitable  school  near  his  residence  in 
Livingston. 

It  further  appears,  that  on  the  20th  March,  1852,  defendant  purchased  a 
dwelling  house  and  lot  in  Baton  Rouge,  and  removed  there  with  his  family, 
where  they  continued  to  reside  up  to  the  time  of  the  institution  of  this  suit ; 
that  he  at  the  same  time  opened  a  law  office,  and  has  constantiy  since  tiiat 
time,  pursued  his  profession  as  a  practising  lawyer  at  Baton  Rouge. 

The  Article  162  of  the  Code  of  Practice  prescribes  as  a  *' general  rule  in 
civil  matters,  that  one  must  be  sued  before  his  own  Judge,  that  is  to  say,  before 
the  Judge  having  jurisdiction  over  the  place  where  he  has  his  domicil  or  resi- 
dence." One  of  the  exceptions  to  this  rule  is  contained  in  Art  166,  which  is 
as  follows :  '*  If  a  defendant  resides  alternately  in  difierent  parishes,  he  must 
be  cited  in  that  in  which  he  appears  to  have  his  principal  establishment  or  his 
habitual  residence.  If  his  residence  in  each  appears  to  be  nearly  of  the  same 
nature,  in  such  a  case  he  may  be  cited  in  either,  at  the  choice  of  the  platntifl^ 
unless  he  has  declared,  pursuant  to  the  provision  of  law,  in  which  of  those 
parishes  he  intended  to  have  his  domicil ;"  and  if  he  had  made  no  such  decla- 
ration, he  may  be  cited  in  the  parish  where  he  lives,  (C.  P.  667,)  though  he 
has  not  resided  one  whole  year  in  it,  if  he  has  done  in  that  parish  acts  which 
manifest  sufficiently  that  he  intended  to  make  it  the  place  of  his  domicil.** 

We  are  of  opinion,  under  the  facts  disclosed,  that  the  defendant  was  proper- 
ly cited  in  the  parish  of  East  Baton  Rouge.  He  may  not  have  lost  his  political 
domicil  in  the  parish  of  Livingston ;  but,  in  our  opinion,  has  acquired  such  a 
residence  in  East  Baton  Rouge,  as  subjects  him  to  the  jurisdiction  of  that 
court  in  a  civil  action.    Judson  v.  Lathrop,  1  Ann.  78. 

The  chief  object  of  the  law  in  requiring  that  civil  suits  should  be  brought  at 
the  domicil  of  the  defendant,  is  to  protect  him  against  the  annoyance  and  incon- 
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Tenience  of  refMuring  to  a  distant  parish,  to  conduct  his  defence.      Baton       Laoock 
Rouge,  having  been  nearly  a  year,  and  still  being  the  actual  home  of  defen'      DAvntoB. 
dsot  and  his  fiunily,  and  the  place  in  which  he  exercises  his  vocation  as  a  law- 
yer, certainly  does  not  bring  him  within  the  reason  of  the  rule.    It  would  seem 
that,  being  cited  before  the  tribunal  in  which  his  professional  engagements  re- 
quired his  presence,  may  be  regarded  as  a  favor  rather  than  a  grievance. 

Thb  case  differs  from  that  of  MeOhee  v.  Brawn^  4  A.  186,  relied  on  by  the 
defence.  In  that  case,  the  sole  object  of  defendant,  in  removing  to  Baton 
Rouge,  as  far  as  it  appeared,  was  the  education  of  his  children.  He  occupied, 
with  his  fiunily,  a  rented  house  and,  pursuing  no  huHneu  there,  continued  to  give 
his  pnsonal  attention  to  his  sugar  estato  in  Iberville.  His  residence,  under  such 
drcnmstances,  might  well  be  regarded  as  temporary  in  its  nature.  In  this  case, 
however,  it  appears  that  defendant,  upon  his  removal,  established  his  family 
in  a  dwelling  purchased  for  the  purpose,  and  though  he  sometimes  visits  his 
plantation  in  Livingston,  he  has  taken  an  office  and  pursues,  in  Baton  Rouge, 
the  profeaaoiud  vocation  of  an  attorney  at  law.  Although  those  (acts  are  not 
absolutely  inconsistent  wiUi  the  intention  to  return  on  the  part,  there  is  noth- 
iqg  in  them  firom  which  such  intention  can  be  inferred. 

It  is,  fin*  these  reasons,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court,  sustaining  defendant's  plea  to  the  jurisdiction,  be  annulled 
and  reversed ;  and  that  the  case  be  remanded  for  further  proceedings. 


W.  M.  Bean   v.    Evans  &  Stephenson. 

WkcR  one  pvtj  to  «  soit  introdneet  the  oonTenatlon  of  the  other  |wrtj  In  ertdeoce  H  la  not  com- 
pHeat  far  him  to  divide  the  eonverMUon,  using  one  part  of  It  ai  evidence,  and  r^ecttng  the 


APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  PerJeme  J. 
Qpodrick^  for  plaintiC  DuBoee,  for  defendant  and  appellant 
Ogdkit,  J.  The  plaintiff  sues  the  defendants  for  wages  as  their  overseer  du- 
ring the  years  1851  and  '62.  The  suit  was  filed  on  the  2d  December,  1862, 
and  was  premature  as  regards  the  claim  for  the  last  year's  wages.  We  think 
the  ooart  below  erred  in  not  sustaining  the  exceptions  of  the  defendants  and  dis- 
miauig  that  part  of  the  action. 

Oar  enquiry  must  therefore  be  confined  to  the  correctoess  of  the  verdict 
asd  judgment  against  tiie  defendants  for  the  wages  of  1861.  The  plaintiff 
daiowdin  his  petition  $660,  for  his  wages  during  that  year,  without  allowing 
any  credit  The  defendante  set  up  in  their  answer  a  special  contract  for  $860, 
and  the  evidence  shows  that  a  settlement  was  made  between  the  parties,  in 
which  the  plaintiff  acknowledged  that  such  was  the  agreement,  with  the  qualifi- 
cation however,  that  for  all  the  cotton  made  on  the  place  over  200  bales  he  was  to 
reedve  $2  per  bale,  the  defendants  at  the  same  time  resisted  that  pretension 
and  asserted  that  by  the  agreement  it  was  only  $1  per  bale  over  200  that  the 
plaintiff  was  to  receive,  it  is  shown  by  the  testimony  of  a  witness  who  was  pres- 
ent, that  with  the  exception  of  that  difference  which  was  not  adjusted,  the 
plaintiff  aeknowledged  hunself  satisfied  with  the  settlement,  and  it  was  proved 
that  the  $850  for  the  year  1861  was  paid.    The  defendante  on  the  trial  excepted 
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BsABP  to  the  opinion  of  the  court,  sustaining  the  objections  made  bj  the  plaintiff  to 
iLYAMik  Snr?M.  the  declaration  made  by  defendants  at  that  settlement^  thatit  was$l  per  bale 
instead  of  $2,  which  by  the  agreement  plaintiff  was  to  receive.  As  the  conversa- 
tion was  offered  in  evidence  by  defendants  for  the  purpose  of  establishing  the 
existence  of  a  contract  by  the  plaintiff^s  acknowledgement,  we  think  that  ac- 
knowledgement could  not  be  divided,  and  that  it  was  not  competent  for  the  de- 
fendants to  make  use  of  one  part  of  it  as  evidence  and  destroy  the  other  part  by 
their  own  version  of  the  agreement.  The  circumstance  that  on  cross-examina- 
tion of  the  witness  by  plaintiff's  counsel,  the  witness  was  called  on  to 
state  what  he  had  already  stated  when  examined  in  chief  as  to  the  plaintiff's 
declarations,  did  not  furnish  any  good  reason  to  permit  the  defendants  to  make 
their  own  declarations  evidence  in  the  cause.  We  think  the  court  did  not  err 
in  rejecting  the  evidence. 

Another  exception  was  taken  by  the  defendants,  to  the  refhsal  of  the  Judge 
to  charge  the  jury,  that  if  they  were  satisfied  that  these  were  valid  contracts 
between  the  parties,  they  must  find  for  the  defendants,  as  the  plaintiff  had  sued 
on  a  quantum  meruit 

We  cannot  say  the  Judge  erred  in  refusing  to  give  that  charge, 
because  it  does  not  clearly  appear  from  the  pleadings  that  the  action  was  based 
on  a  quantum  meruit^tLnd  the  existence  of  a  contract  between  the  parties,  as  the 
subject  matter  was  not  pleaded  as  an  exception  tending  to  the  dismissal  of  the 
action. 

The  claim  in  reconvention  set  up  by  the  defendants  for  damages  sustained 
by  reason  of  the  plaintiff's  mismanagement  of  the  plantation  for  the  year  1852, 
cannot  be  considered  in  the  present  suit,  as  it  grows  out  of  that  part  of  the 
plaintiff's  chiims  which  we  think  ought  to  have  been  dismissed  on  the  excep- 
tion. 

If  the  plaintiff  had  alleged  in  his  petition  that  the  defendants  had  discharged 
him  without  justifiable  cause  before  the  year  expired,  the  action  would  not  have 
been  premature,  and  we  should  have  had  to  decide  whether  the  conduct  of  the 
plaintiffjustified  the  defendants  in  discharging  him,  and  whether  their  claim  in 
reconvention  for  damages  was  well  founded,  but  those  matters  cannot  be  passed 
on  at  present  without  denying  to  the  defendants  their  legal  right  to  insist  on 
that  part  of  the  action  being  dismissed  under  the  exception. 

The  objections  urged  by  the  defendants  against  the  sequestration  which  they 
moved  to  set  aside  are  not  in  our  opinion  tenable. 

It  was  proved  that  the  crop  of  1851,  was  between  250  and  270  bales,  and 
the  jury  found  a  verdict  in  favor  of  plaintiff  for  $120  for  the  balance  due  to  him 
for  that  year,  and  so  far  we  think  the  verdict  and  judgment  of  the  court  below 
correct  It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  court  below  in  favor  of  the  plaintiff  against  the  defendants  for  one  hundred 
and  twenty  dollars,  with  five  per  cent  interest  from  the  1st  January,  1852,  be 
affirmed,  and  that  the  judgment  against  the  defendants  for  the  sum  of  $360  and 
interest  for  the  plaintiff's  claim  for  wages  for  the  year  1 852  be  avoided  and  rever- 
sed, and  the  suit  for  that  portion  of  the  claim  be  dismissed  as  in  case  of  nonsuit, 
the  costs  of  this  appeal  to  be  paid  by  the  plaintiff  and  appellee. 


f 
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State  of  Ljouibiana  v.  The  Widow  and  Heirs  op  Poydras. 

Hk  Iftw  iznposea  a  tAS  of  ten  per  cent  in  favor  of  the  Stale,  not  only  on  property  falling  to  alien 
bein  wbo  are  mm-r^dents  ;  but  also  on  property  falling  to  citlxens  of  Louisiana,  residing  abroad. 
^f»ikim  falling  to  noit'resident  beirs,  who  are  citiaeos  of  any  oM«r  State  or  territory  of  the  Uni- 
ted States,  than  the  St«tc  of  I<onHlanna,  are  alone  exempted  fh>m  this  tax. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
W,  W.  King^  M.    C.  Miller  and  Attorney  General  Mtn-se,  for  the  State. 
ZMrif  Janiri^  for  defendant  and  appellant 

Campbell,  J.  This  suit  is  based  on  so  much  of  two  Acts  of  the  Assembly  as 
imposes  a  tax  of  ten  per  cent  on  inheritances  falling  in  whole  or  in  part  to  per- 
sons residing  oat  of  this  State,  not  being  citizens  of  any  other  State  or  Territory 
cfthe  United  Sta.tesY  and.  as  provides  the  mode  of  collecting  such  tax. 

The  76th  section  of  the  Act  entitled  ^^An  Act  to  provide  for  the  assessment 
and  collection  of  taxes  in  this  State""  approved  21st  March,  1850,  (Session  Acts, 
pi  146,)  is  in  the  follo^ving  words :  "Every  executor,  curator,  tutor,  or  adminis- 
tntor,  having  the  charge  or  administration  of  succession  property,  belonging  in 
whole  or  in  part  to  a  person  residing  out  of  this  State  and  not  being  a  citizen  of 
ang  other  State  or  Territory  of  the  United  States,  shall  be  bound  to  retain  in  his 
hands  the  amount  of  the  tax  imposed  by  law,  and  to  pay  over  the  same  to  the 
State  Treasurer ;  in  default  whereof  every  such  executor,  tutor,  or  administrator 
and  his  securities,  shalf  l>e  liable  for  the  amount  thereof.'*  The  rate  of  tax  is 
not  mentioned  in  this  Act,  but  it  is  conceded  by  defendants'  counsel  that  for  this, 
it  refers  to  the  Act  of  1 842. 

The  4th  section  of  that  Act  as  published  in  the  Sessions  Acts,  p.  484,  on  the 
English  side,  reads  thus :  **That  each  and  every  person,  not  he^ng  domiciliated 
in  this  State,  and  not  heing  a  citizen  of  any  State  or  Territory  in  the  Union, 
who  shall  be  entitled,  whether  as  heir,  legatee  or  donee,  to  the  whole  or  any 
part  of  the  succession  of  a  person  deceased,  whether  such  person  shall  have 
died  in  this  State  or  elsewhere,  shall  pay  a  tax  of  ten  per  cent  on  all  sums,  or 
on  the  value  of  all  property  which  he  may  actually  receive,  or  so  much  thereof 
as  is  situated  in  this  SUte,  etc. 

Hie  counsel  of  the  defendants  insisting  that  the  Act  of  1860  was  not  amen- 
datory of  the  Act  of  1842,  but  that  it  is  Only  referred  to  to  ascertain  the 
amount  of  the  tax  imposed,  contends  that  the  Act  of  1842  must  be  construed  ac- 
cording to  its  omrn  terms ;  and  that,  thus  interpreted,  heirs  who  arc  citiiens  of 
the  United  States  and  heirs  who  are  domiciliated  in  this  state  are  exempt  from 
the  tax :  that  the  latter  Act  contemplates  the  payment  of  the  tax  by  heirs  not 
iomieiliaUd  in  this  State,  whereas  the  former  imposes  it  upon  heirs  w^ho  reside 
out  of  the  State,  conditions  very  different,  as  he  alleges. 

PUintifT  on  the  contrary  contends  that  the  Act  of  1850,  being  the  last  upon 
the  subiect,  must  control  in  case  any  discrepancy  exists  between  it  and  the 
prior  enactment.  That  the  Act  is  not  only  applicable  to  aliens  residing  abroad ; 
hot  Hkewise  to  citizens  of  our  own  State,  who  reside  abroad.  That  the 
apparent  discrepancy  in  so  far  as  the  liability  of  the  property  of  citizens  of  our 
own  State  is  concerned,  may  be  reconciled  by  reference  to  the  French  text  of 
the  act,  which  is  in  these  words  "Que  tout  individu,  non  domicilii  dans  cet  Etat 
on  qui  n*est  pas  citoyen  d'un  autre  Etat  oa  Territoire  de  TUnion,"  etc. ;  whereas 
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The  Statb      in  the  English  text  the  word  "o«^«r"  is  omitted,  so  as  to  make  the  law  read 
PoTDRia.       ^'Each  and  every  person  not  domiciliated  in  this  State  and  not  being  a  citizen  of 
any  State,"  etc. 

Not  having  the  means  of  reference  to  the  State  gazette,  we  are  unable  to  saj 
in  what  terms  this  clause  of  the  Act  was  promulgated.  But  the  Act  itself  fur- 
nishes conclusive  evidence  to  our  minds  that  the  word  "other**  has  been  inad- 
vertently omitted  in  the  English  text  as  published  in  the  Session  Acts.  In  the 
same  section  of  the  the  Act,  in  prescribing  the  duties  of  the  executor  or  other 
representative  of  the  estate,  the  words  used  are  **  a  person  residing  out  of  this 
State  and  not  being  a  citizen  of  any  other  State  or  Territory,"  etc.  And  again  in 
the  clause  of  the  same  section,  which  directs  that  the  Judges  of  the  Courts  of 
Probate  shall  furnish  annually  to  the  Treasurer  a  list  of  the  successions  referred 
to,  the  following  language  is  used :  "  whereas  persons  who  are  neither  residents 
of  this  State  or  citizens  of  any  other  State  or  Territory  in  the  Union  are  heirs," 
etc. 

If  any  doubt  had  existed  in  our  minds  as  to  the  correctness  of  this  interpreta- 
tion or  the  intention  of  the  Legislature,  it  would  be  removed  by  an  exemplifica- 
tion of  the  law,  procured  from  the  office  of  the  Secretary  of  State,  from  which  it 
appears  that  the  word  ^^othef*  is  contained  in  this  clause  of  the  enrolled  Act, 
thus  establishing  a  perfect  coincidence  between  the  French  and  English  texts. 

From  this  view  of  the  statute  we  conclude  that  the  tax  attaches  not  only 
to  property  falling  to  alien  heirs,  who  are  non-residents,  but  also  to  the 
property  falling  to  citizens  of  our  own  State  residing  abroad.  The  successions 
falling  to  non-resident  heirs  who  are  citizens  of  any  other  State  or  Territory 
of  the  United  States,  than  the  State  of  Louisiana  are  alone  exempted  from  it, 
and  this  exemption  was  probably  intended  to  satisfy  the  requirements  of  the 
2d  Sec.  of  the  4th  Article  of  the  Constitution  of  the  United  States. 

With  regard  to  that  part  of  the  defence  which  is  based  on  the  assumption  of 
the  difference  between  domiciliation  and  residence,  it  may  be  said  that  though 
in  strict  legal  sense  a  clear  distinction  does  exist,  the  Legislature  in  the  Act  of 
1842,  has  used  these  terms  as  synonymous. 

It  is  an  established  rule  in  the  exposition  of  statutes,  that  the  intention  of  the 
law  giver  is  to  be  deduced  from  a  view  of  the  whole  and  of  every  part  of  a  stat- 
ute taken  and  compared  together.  The  real  intention  when  ascertained  will 
always  prevail  over  the  literal  sense  of  the  terms.  Scire  leges  non  hoc  est  verba 
eorum  tenere,  sed  vim  ac  potestatem.  The  words  used  in  one  part  of  the  Act 
(and  used  but  once)  are  **  a  person  not  being  domiciliated  in  this  State."  In 
other  parts  of  the  Act  the  words  used  in  reference  to  the  same  matter  are  "  a 
person  residing  out  of  this  State,"  "  persons  who  are  neither  residents  of  this 
State  or  citizens,"  &c.  These  terms  seem  clearly  convertible,  and  if  to  the  rule 
of  interpretation  which  we  have  applied  to  it,  we  invoke  the  other  rules  that 
the  intention  may  be  presumed  from  the  object  of  the  law  and  that  acts  in  pari 
materia  and  relating  to  the  same  subject,  are  to  be  taken  together  and  com- 
pared in  the  construction  of  them,  our  opinion  of  the  correctness  of  the  inter^ 
pretation  which  we  have  given  is  strengthened. 

The  object  ofthelawit  may  be  fairly  inferred  was  not  only  "to  increase  the 
revenues  of  the  State,^'  as  is  expressed  in  its  title,  but  to  discourage  absentee- 
ism as  has  been  suggested  by  the  counsel  for  the  plaintiff,  an  evil  from  which  no 
State  of  the  Union  has  probably  suffered  more  than  ours.  The  statute  relating 
to  the  same  subject  with  which  we  compare  it,  is  that  of  1850.    In  this  the  word 
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domicfl  or  domiciliated  is  not  used,  not  being  reiidents  of  and  rending  out  of  Th«  8tat« 
the  State,  being  the  only  terms  applied  to  the  class  of  heirs  whose  property  is  potdius. 
affected  by  this  tax. 

But  conceding  that  the  father  of  defendants  had  become  a  citizen  of  the  Uni- 
ted States  and  had  acquired  a  domicil  or  residence  in  Louisiana,  we  are  of 
opinion  that  the  residence  has  been  lost,  by  his  residence  in  France,  notwith- 
standing his  repeated  declarations  of  his  intention  to  return  and  the  various 
causes,  which  it  is  alleged,  prevented  it  It  is  in  evidence,  that  being  a  native 
of  France,  he  came  to  this  country  in  the  year  1805  or  6,  being  then  26  or  7 
years  of  age,  that  in  the  year  1822  he  returned  to  France  and  purchased  an 
estate  in  the  department  of  which  he  was  a  native  and  where  his  parents  resided. 
How  long  he  remained  is  not  stated,  but  it  appears  that  he  was  in  Louisiana 
after  the  death  of  his  uncle  in  1824,  engaged  as  one  of  his  legatees  and  as 
agent  of  the  others  in  arranging  the  affairs  of  his  estate.  In  1885,  he 
returned  to  France  and  there  married  a  lady  whom  he  took  to  his  estate  near 
Nanti,  where  she  has  resided  ever  since,  neither  she,  nor  either  of  her  children 
having  ever  been  in  this  country.  Whether  he  ever  after  his  marriage  visited 
LonisiaDa  more  than  once  is  left  in  some  uncertainty.  One  witness  deposes 
that  between  the  years  85  and  42,  he  made  three  visits,  while  several  other 
witnesses  examined  by  the  defence,  depose  to  only  one  visit  made  in  1841,  after 
which  he  returned  to  France  and  theie  remained  until  his  death  in  1852. 
These  &ct8  tested  by  the  principles  established  by  this  court  in  the  case  of 
franklin  and  her  minor  children  vs.  Franilin  et  al.  trustees,  decided  in 
Jane,  1852,  but  not  yet  reported,  would  seem  to  prove  the  domicil  of  de- 
ceased to  have  been  in  France  at  the  time  of  his  death.  But  even  though  he 
had  acquired  no  domicil  in  France,  he  had  forfeited  his  residence  in  Louisiana 
by  a  ▼(rfnntary  absence  from  the  State  of  two  years.  On  this  point  the  provisions 
of  the  law  are  dear  and  explicit;  the  8d  Sec.  of  the  Act  of  March,  1816,  (B. 
k  C.  Digest,)  expressly  declaring  that  "  residence  once  acquired,  shall  not  be 
for^ted  by  absence  on  the  busines  of  the  State,  or  of  the  United  States ;  but  a 
vdtaUary  absence  from  this  State  far  two  years,  or  the  acquisition  of  residence 
m  any  other  State  of  this  Union,  shall  forfeit  a  residence  within  this  State.''  It  is 
not  pretended  the  ancestor  of  defendants  was  absent  either  on  the  business  of 
this  State  or  of  the  United  States.  If  then,  the  father  had  lost  his  residence,  his 
children  bora  abroad  of  an  alien  mother  and  who  resided  constantly  abroad, 
neither  of  them  having  ever  visited  this  State,  can  not  be  held  to  be  residents 
of  this  State  or  domiciliated  therein. 

But  it  18  next  urged  by  defendants'  counsel  that  the  Act  of  March,  1842,  being 
contrary  to  the  Article  127,  of  the  Constitution  of  1846,  is  thereby  abrogated. 
The  Article  referred  to,  is  in  the  following  words :  '*  Taxation  shall  be  equal  and 
nniibnn  throughout  the  State.  After  the  year  1848,  all  property  on  which 
taxes  may  be  levied  in  this  State,  shall  be  taxed  in  proportion  to  its  value,  to 
be  ascertained  as  directed  by  law.  No  one  species  of  property,  shall  be  taxed 
higher  than  another  species  of  property  of  equal  value  on  which  taxes  shall  be 
levied." 

The  rule  proclaimed  in  this  article,  is  but  the  reiteration  of  a  great  funda- 
mental principle,  which  lies  at  the  foundation  of  all  well  organized  goventuicnts, 
that  taxation  must  be  uniform  and  equal,  and  while  we  are  disposed  to  give  to 
it  its  fhlleat  force  and  effect  we  are  unable  to  discover  in  what  it  is  repugnant 
t^ttiber  to  the  Act  of  1842  or  the  Act  of  18o0.     To  be  uniform,  taxation  need  not 


108  SUPREME  COURT  OP  LOUISIANA, 

Tu  STAn  be  universal.  Certain  objects  may  be  made  its  subject  and  others  may  be 
PoTDRAs.  exempted  from  its  operation,  certain  occupations  may  be  taxed  and  others  not ; 
so  some  occupations  may  be  taxed  for  a  greater  amount  and  others  for  a  less, 
but  as  between  the  subjects  of  taxation  in  the  same  class,  there  mubt  be  an 
equality.  The  object  subjected  to  taxation  in  the  present  case  is  a  successioa 
within  the  State  falling  to  alien  heirs  who  are  non-residents.  By  the  terms  of 
the  Act,  the  tax  is  equal  and  uniform,  the  rate  of  the  tax  and  the  description  of 
property  subject  to  it,  being  the  same  throughout  the  State.  See  2d  Muniei- 
ipality  v.  Duncan^  2  A.  188.    Lafayette  v.  Cummin^  8  A.  674. 

It  may  be  proper  to  add  in  this  connection  that  the  law  imposing  this  tax  has 
been  several  times  passed  upon  by  this  Court  since  the  adoption  of  the  Consti- 
tution of  1845,  and  never  before,  so  far  as  we  are  informed,  were  doubts  of  its 
constitutionality  ever  expressed.  See  Sueeession  of  Pehan^  5  A.  804.  Stat^ 
V.  Martin^  2  A.  667.    Succession  (^  Oearge^  A.  228. 

It  is  admitted  that  by  the  inventories,  the  succession  is  valued  at  $452,088  00. 
Judgment  was  rendered  in  the  District  Court,  in  favor  of  the  plaintiff  for  forty 
five  thousand  two  hundred  and  eighty  dollars  and  eighty  cents :  and  conuder- 
ing  that  there  is  no  error  in  said  judgment,  it  is  decreed  that  it  be  affirmed  witk 
costs. 


E.   L.  Lebeau  v.  J.  D.  Jewell. 

Hie  wife  can  not  during  ttie  life  of  iter  husband  retake  lier  dowry  wlthont  a  JadipnenL    C.  C,  S81T, 

8827,  2401,  2404. 
▲n  order  of  selsnre  and  sale  in  faTor  of  tiie  wife  against  her  hnsband,  on  aocoont  of  her  dowry,   will 

not  be  lostained  against  a  third  possessor  of  the  property  whose  title  was  acquired  previous  to  th* 

recording  of  the  wife^s  Judgment. 

APPEAL  from  the  District  Court,  of  the  Parish  of  Point  Coupee,  Farrar^  J^ 
L.  MahondeaUy  for  plaintiff.    Pravosty^  for  defendant  and  appellant 

Slidell,  C.  J«  The  question  upon  the  merits  in  this  cause  is  whether  the 
plaintiffs  claim  against  her  husband  for  restitution  of  dower  was  real  or  ficti- 
tious. A  question  of  fraud  is  involved,  and  it  was  solved  by  the  jury  in  favor  of 
the  plaintiff.  Another  jury,  in  a  suit  between  the  wife  and  a  creditor  of  the  hus- 
band upon  substantially  the  <8ame  evidence,  found  a  verdict  in  favor  of  the  wife 
and  it  was  affirmed  by  the  Supreme  Court  We  have  come  to  the  same  con- 
clusion as  our  predecessors  did,  and  arc  not  able  to  say  that  the  conclusion  of 
the  jury  was  manifestly  erroneous.  See  the  case  oi  Lebeau  v.  Mance,  February, 
1849, 

While  however  we  concur  in  the  judgment  recognizing  the  wife's  mortgage 
upon  the  property  in  the  possession  of  the  defendant,  wo  think  the  proceeding 
by  order  of  seizure  and  sale  was  irregular,  it  was  a  proceeding  upon  her  judg- 
ment to  collect  the  balance  due  thereon,  and  the  judgment  was  not  recorded 
until  after  the  defendant  became  a  third  possessor  by  purchase  under  the  fieri 
facias  of  another  creditor  against  the  husband. 

It  is  obvious  that  the  mere  existence  of  the  marriage  contract  constituting 
the  dowry  and  exhibiting  the  husbands  acknowledgement  of  its  receipt,  and  its 
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registry  before  the  third  possessor  acquired  title  to  the  land,  would  not  have  au-  Lmmmav 
thorized  the  order  of  seizure  and  sale.  The  husband  was  still  living,  as  acknow-  jiwbll. 
lodged  in  the  petition.  During  his  life  the  wife  could  not  retake  her  dowry  with- 
out a  judgment,  Civil  Code  2817,2827,  2809,  2401,  2404,  &c.,  the  judgment 
therefore  was  an  essential  requisite  in  the  wife's  application  for  an  order  of  seizure 
and  sale,  and  being  not  recorded  until  after  the  third  possessor  acquired  title, 
according  both  to  the  evidence  and  the  admission  in  the  petition  for  the  order 
of  seizure  and  sale,  that  order  should  not  have  been  granted.  Executory  pro- 
ceedings being  an  ezparte  and  extraordinary  remedy  should  be  strictly  con- 
stnied. 

Whether  in  any  case  a  writ  of  seizure  and  sale  can  issue  upon  a  judicial  mortr 
gage  against  a  third  possessor,  is  a  question  we  need  not  now  decide. 

We  do  not  think  the  appelant  is  entitled  to  have  the  proceeding  entirely  dis- 
miEsed  It  is  true  it  commenced  by  an  order  of  seizure  and  sale,  and  that  after 
the  injunction  was  obtained  upon  the  ground,  among  others,  that  Mrs.  Leheau^ 
was  not  entitled  to  executory  process,  she  in  her  answer  to  the  petition  of  in- 
junction still  persisted  in  her  right  to  a  writ  of  seizure  and  sale  and  asked  dam- 
ages under  the  statute.  But  on  the  other  hand  an  issue  was  also  made  upon 
the  merits ;  the  question  of  fraud  was  fully  investigated  before  a  jury,  and  there 
was  a  verdict  in  iavor  of  Mrs.  Lebeau.  It  would  be  unreasonable  under  Uie 
eireomstances,  upon  a  mere  question  of  form  to  render  the  litigation  and  ver- 
dkt  fraitless.  The  District  Judge,  therefore  erred  in  authorizing  the  plaintiff  to 
im>ceed  in  the  execution  of  her  writ  of  seizure  and  sale,  but  he  would  have 
been  authorized  under  all  the  circumstances  in  decreeing  that  Mrs.  LebeoM  had 
a  jadidal  mortgage  upon  the  land,  to  be  enforced  hj  fieri  facias  as  in  ordinary 
eases,  but  that  she  should  pay  costs  theretofore  accrued  by  reason  of  her  per- 
sistance  in  her  claim  of  the  right  of  executory  process  to  collect  the  balance  due 
00  her  judgment 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  reversed, 
and  it  is  decreed  that  the  said  Mrs.  Blvnheth  Lezene  JM>eaii,  wife  of  Hanore 
Mane,  has  a  judicial  mortgage  upon  the  property  described  in  the  petition  for 
injonction  in  the  possesion  of  the  said  Joseph  Duncan  Jewell,  for  the  sum  of 
three  thousand  four  hundred  and  two  dollars,  and  that  the  same  be  soM  to 
aatisfy^  said  Judgment  and  costs  of  executing  this  decree,  the  costs  heretofore 
■leaned  ia  both  courts  to  be  paid  by  the  said  Mrs.  R  X.  Lebeau  Mane, 


A.  Ferriber  v.  M.  Lattimg. 

^Vhotln  aanrer  to  a  rale  to  thoir  cause  why  deposltlona  shoald  nofbe  read  in  eyideoce,  Directions 
in  urged  and  no  disposltioa  is  made  of  the  rolef  the  i»arty  objetfthig  has  a  right  on  the  trial  of  the 
eaieto  wge  his  objections  to  the  Introduction  of  the  deposition  la  evidence. 

fbs  caption  of  the  deposiUon  or  answers  to  the  interrogatories  propounded  to  the  witness  showed 
fittt  be  was  pf  evioosly  sworn ;  it  appeared  also  whet%,  when  and  by  wAat  authority  the  deposition 
"ns  taken;  HUd.*  That  this  was  a  sufficient prooM  v&rbal  showing  the  maimer  in  which  the  eom- 
■Muu  bad  been  executed  and  that  the  witness  had  betm.  swoni. 

^  the  ict  of  1860  clerks  of  the  several  District  Courts  were  vested  with  authority  to  issue  commis- 
doBs  to  take  the  testimony  of  witnesses  in  and  out  of  the  State. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Perkins,  J. 
L.  Selbff  A  L,  E,  Simenis,  for  plaifitiff  and  appellant.  Drew  &  Banner^  for 
Mndant 
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Fkrhibbr  Voorhies,  J.     The  plaintiff  is  appellant  from  a  judgment  rendered  against 

Latthio.  him  by  the  District  Court  in  favor  of  the  defendant.  He  alleges  that  the  de- 
fendant under  false  pretences  received  of  Anthony  H.  Davu,  of  Arkansas,  the 
following  sums  of  monej  belonging  to  him,  to-wit :  in  January  1849,  $400,  in 
March,  1849,  $104  88,  and  in  November  1849,  $849  18,  making  an  aggregate 
of  $854  00.  He  prayed  for  and  obtained  an  attachment  on  the  ground  that 
the  defendant  was  about  to  remove  permanently  from  the  State. 

The  defendant  in  his  answer  owns,  that  the  alleged  indebtedness  is  for  mon- 
ey supposed  to  have  been  received  by  him  on  a  certain  promissory  note  given  by 
Anthony  ff.  Davis^  to  John  Preston,  Jr.,  as  plaintiff's  guardian ;  that  said  note 
was  transferred  to  him  by  the  plaintiff  in  the  year  1846,  or  1847 ;  and  that  he 
has  fully  accounted  to,  and  obtained  fh)m  the  plaintiff  an  acquittance  therefor. 
He  also  pleads  compensation,  alleging  that  the  plaintiff  is  indebted  to  him  for 
board,  washing  and  money  lent,  goods  and  property  sold,  &c.,  amounting  to  the 
sum  of  $1149  as  specified  in  an  account  annexed  to  and  made  a  part  of  his  an- 
swer.   The  prescription  of  one  year  is  opposed  as  a  bar  to  this  demand. 

The  plaintiff's  counsel  has  called  our  attention  to  a  bill  of  exceptions  in  the 
record,  on  which  he  relies  to  exclude  the  depositions  of  two  witneaaea^Andrew 
Latting  and  James  W,  Sale,  taken  under  commission.  There  was  a  rule 
taken  by  the  defendant  on  the  plaintiff  to  show  cause,  under  the  statute  of  1889, 
why  these  depositions  should  not  be  read.  The  plaintiff  urged  the  following' 
objections : — ^Because  said  depositions  were  not  annexed  to  any  commission,  or 
taken  by  authority  of  the  court;  because  there  was  no  sufficient  proces  verbal 
of  the  taking  of  said  depositions  and  because  no  legal  commission  had  been 
issued  to  take  the  same.  There  was  no  action  taken  on  this  rule.  On  the 
trial  of  the  cause  on  the  merits,  the  same  objections  were  urged  by  the  plain- 
tiff's counsel  and  were  overruled  by  the  District  Judge  on  the  ground  that  he 
considered  them  as  waived. 

We  think  the  judge  erred.  Under  the  statute  of  1889,  on  a  rule  to  show 
cause,  objections  founded  on  irregularity  in  the  execution  of  a  commission, 
must  be  urged  before  the  trial  of  the  cause  on  the  merits,  otherwise  such  otgec- 
tions  shall  be  considered  as  waived.  As  the  plaintiff's  objections  were  seasona- 
bly urged,  it  is  clear  that  they  cannot  be  considered  as  having  been  waived  bj 
going  into  the  trial  of  the  cause  on  the  merits.  Had  the  other  party  required 
it,  as  he  doubtless  had  the  right,  he  certainly  could  have  had  the  question 
raised  by  the  objections  previously  determined  on  the  rule  and  thereby  pro- 
tected himself  from  any  surprise,  the  only  relief  designed  by  that  statute. 

We  are  of  opinion  that  the  plaintiff's  objections  are  untenable.  The  record 
shows  that  on  the  29th  January,  1851,  a  commission  was  issued  under  the 
seal  of  the  court,  directed  to  Alexis  Sappington  or  Bdwird  Shaw,  Justices  of 
the  Peace,  to  take  the  the  depositions  of  Male,  Latting  and  Shillings,  and  that 
it  was  made  returnable  on  the  2d  Monday  of  May,  1861.  The  deposition  of  the 
witness  Bale,  was  taken  under  this  commission  on*  the  21st  February,  1851. 
The  caption  under  his  deposition  or  answers  to  the  interrogatories  propounded 
to  him,  shows  that  he  was  previously  sworn ;  it  also  shows  where,  when,  and 
by  what  authority  it  was  taken.  Under  the  statute  of  1850,  the  clerks  of  the 
several  District  Courts  were  vested  with  authority  to  issue  commissions  to  take 
testimony  in  and  out  of  the  State.  We  think  the  deposition  was  taken  sub- 
stantially in  accordance  with  the  requirements  of  law.  In  the  case  of  the  sue- 
cession  of  Felix  Connolly ^  (6  A.  479,)  on  which  the    plaintiff's  counsel  relies. 
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the  objection  to  the  eyidence  was  pUced  on  the  ground  that  there  was  no  pro-  Vusibbb 
ea  terbal  showing  the  manner  in  which  the  commission  had  been  executed,  or  Lattivo. 
that  the  witness  had  been  sworn  before  the  deposition  was  taken.  The  court 
said:  *'  It  is  nothing  more  than  answers  to  interrogatories,  at  the  close  of  which 
these  words  are  found :  '  Sworn  to  and  subscribed  before  me,  L.  F,  Bohertson, 
Coomiisaoner.* '*  The  deposition  of  the  other  witness  was  taken  before  Ed- 
ward Shaw,  E^'%  Justice  of  the  Peace,  under  the  same  conunission  on  the  26th 
February,  1851,  and  appears  to  have  been  regularly  taken. 

On  the  merits,  we  think  the  District  Judge  erred.  The  defendant  in  his 
own  answer  admitted  the  receipt  of  DavicTs  note,  which  the  evidence  shows 
amounted  to  the  sum  of  $700,  dated  the  11th  of  May,  1846,  payable  one  year 
after  dato  and  bearing  8  per  cent  interest  per  annum  until  paid ;  and  that  he 
was  aooountable  to  the  plaintiff  therefor.  It  is  true  he  averred  that  he  had 
afterwards  accounted  to  and  obtained  from  the  plaintiff  an  acquittance  for  the 
same,  but  there  is  no  proof  of  it  in  the  record.  When  he  received  the  note  for 
eoDecdon  in  1847,  it  is  not  shown,  or  pretended  that  there  were  any  credite  in- 
▼crfred  on  the  same,  or  claimed  by  the  maker.  One  of  his  witnesses  testified 
that  the  plaintiff  requested  him  "  to  collect  the  note  and  do  the  best  he  could 
with  It— eTen  to  shave  it  if  he  did  not  get  more  than  five  hundred  dollars." 
Nothing  shows  that  the  defendant  has  ever  accounted  to  the  plaintiff  for  the 
note  or  any  part  thereo£ 

In  relation  to  the  demand  in  compensation,  it  is  shown  that  the  plaintiff 
boarded  at  the  defendants  about  two  years,  during  a  part  of  which  time  he 
oecastooally  worked,  but  was  in  bad  health.  One  of  the  defendant's  witnesses 
testified^  that  he  considered  his  board  to  be  worth  ten  dollars  per  month,  and 
another  witness  $20.  We  think  twelve  dollars  and  fifty  cents,  the  medium  of 
the  estimate  fixed  by  the  witnesses  may  be  considered  as  fair  and  equitable. 
We  are  satisfied  from  the  evidence  in  the  record  of  the  correctness  of  the  items 
for  clothing,  cash,  gray  mare,  rifle  and  gold  wateh,  charged  in  the  defendant's 
account.  In  relation  to  the  plea  of  prescription,  it  is  enough  to  say,  that 
"  compensation  takes  place  of  course  by  the  mere  operation  of  law,  even  un- 
known to  the  debtors ;  the  two  debto  are  uniformly  extinguished  as  soon  as 
they  exist  simultaneously,  to  the  amount  of  their  respective  sums.*'  C.  G.  2204. 
The  plaintiff's  claim  is  therefore  reduced  by  compensation  to  the  sum  of  $19S  00, 
for  which  he  is  entitled  to  judgment  against  the  defendant 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed,  and  that  the  plaintiff  do  recover  of  the 
defendant  the  sum  of  one  hundred  and  ninety  three  dollars,  with  legal  interest 
from  judicial  demand  and  the  costs  of  this  suit  to  be  taxed ;  and  to  secure  the 
payment  of  the  same,  it  is  further  ordered  that  the  attachment  be  reinstated. 


£.  Stkel  et  al.  v.  E.  Smith  et  al. 

P»pMU  Miwd  ia  cxcctttton  ihatl  sot  be  ft4Jadg«d  At  Uie  llrtt  onrlof  ,  If  the  price  oftred  does  not 

Mack  tvo-thlrds  of  Uie  epprmliement.    C.  P.  6S0. 
k  hmm  jCde  powceeer  le  liable  for  renU,  only  fk-om  the  losUtutlon  of  the  rait.    0.  0. 485. 
riilBtiff  in  a  petitory  action  cannot  recover  rente  from  a  warrantor  whom  the  defendant  has  called 

is  t«  4eiBid  Om  eait. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  PerkinM^  J. 
IF.  Ferkwi,  and  /.  B.  Bemiss^  for  plaintiff. 
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Stbkl  Stacy  S  Sparrow^  for  defendants  and  appellants : 

Smith.  Defendants  contend  that  the  estate  of  Groves  acquired  a  good  title  to  the 

land  in  controversy,  by  the  adjudication  at  the  Sheriff's  sale.  The  notices  of 
seizure,  advertisements,  sheriff's  deed  and  return,  are  all  correct  as  to  the  de- 
scription of  the  hind.  But  the  sheriff  committed  a  clerical  error  in  his  descrip- 
tion of  the  number  of  acres  in  the  tract,  and  led  the  purchaser  into  the  same 
error.  It  is  not  disputed,  that  all  the  parties  acted  in  the  most  perfect  good 
faith.  The  sheriff  intended  to  sell,  and  the  purchaser  intended  to  buy  the 
whole  tract  at  two-thirds  of  its  appraised  value.  This  is  undisputed.  Every 
thing  concurred  to  constitute  a  perfect  contract  of  sale — the  parties — ^the  thing — 
the  price  and  the  consent.  C.  C.  Art  2414.  But  a  slight  error  occurring  in 
the  description  of  the  thing,  the  price  bid  was  not  legally  sufficient  Can  that 
error  or  aught  it  to  affect  the  title  of  the  purchaser  buying  in  good  faith,  who 
is  now  ready  and  willing,  and  always  has  been,  to  correct  that  error,  and  to 
pay  the  amount  he  in  intention  bid,  and  would  actually  have  bid,  had  he  not 
been  deceived  ?  We  think  not  No  person  is  injured  by  permitting  him  to 
correct  that  error.  If  the  bid  had  been  $100  more,  and  there  had  been  the 
same  erroneous  description  of  the  land,  no  one  would  contend  that  the  title 
would  not  have  been  good,  as  the  price  was  sufficient  As  he  really  bid  that 
amount  in  intention,  we  claim  that  the  estate  of  Groves  is  only  liable  to  pay 
an  amount  sufficient  to  make  up  what  he  would  have  bid  in  fact,  to  have  a  per- 
fect title  to  the  land,  and  that  this  is  not  such  an  error  as  would  vitiate  the 
sale.  C.  Code,  Arts.  1817,  1835,  1836,  1837,  1838  and  1889.  15  La.  Rep.  p. 
812,  and  cases  there  cited. 

Ogden,  J.  On  a  judgment  rendered  against  the  plaintiff  in  this  suit,  in 
fiivor  of  the  succession  of  Moses  Groves,  pending  a  devolutive  appeal  from  the 
Judgment,  execution  was  issued,  and  a  tract  of  land  containing  126  acres,  was 
seized  and  sold  as  the  property  of  the  plaintiff  to  satisfy  the  judgment,  and 
bought  by  the  administrator  of  Groves^  estate,  for  the  sum  of  $800,  which  was 
credited  on  the  execution.  Subsequently,  the  same  property  was  adjudicated 
to  the  defendant  in  this  suit,  at  a  probate  sale  of  the  succession  of  Moses 
Groves.  The  judgment  obtained  against  the  plaintiff,  was  reversed  on  the 
appeal,  and  the  case  remanded  for  a  new  trial ;  and  on  the  second  trial,  a  judg- 
ment was  rendered  in  favor  of  the  plaintiff  discharging  her  from  liability  for 
the  claim  of  Groves*  estate,  and  the  judmgent  confirmed  on  appeal  to  this 
court.  The  present  action  is  brought  by  the  plaintiff  to  recover  back  the  pro- 
perty which  had  been  sold  to  satisfy  the  judgment  first  rendered.  Two  grounds 
of  irregularity  in  the  Sheriff's  sale  to  K  II.  Groves^  the  administrator  of  Mo- 
ses Groves^  estate,  are  alleged  as  sufficient  to  have  it  declared  null  and  void, 
and  entitle  the  plaintiff  to  restitution  of  the  property.  The  first  is,  that  the 
sale  was  made  for  less  than  two-thirds  of  the  appraisement  at  the  first  crying 
of  the  property  for  cash ;  and  the  second,  that  the  appraisers  were  not  sworn. 
The  land  sold  was  appraised  at  $10  per  acre,  but  erroneously  described  in  the 
appraisement,  as  containing  only  one  hundred  and  twenty  acres ;  the  quantity 
which  was  actually  levied  upon,  advertised  for  sale  and  adjudicated  by  the 
Sheriff,  was  one  hundred  and  twenty -six  acres,  and  the  price  of  $800,  for  which 
it  was  adjudicated,  was  less  than  two-thirds  of  the  appraisement  at  $10  per 
acre.  The  law  is  express,  that  the  property  seized  in  execution,  shall  not  be 
adjudged  at  the  first  crying,  if  the  price  offered  does  not  reach  two-thirds  of 
the  appraisement     C.  P.  Art  680. 

The  Sheriff's  sale,  therefore,  to  Groves,  did  not  confer  a  title  conclusive  per 
se,  on  the  defendant,  but  one  liable  to  be  attacked,  within  five  years,  by  the 
defendant  in  execution,  by  reason  of  this  non-compliance  with  the  requisites 
prescribed  by  law  for  Sheriff *s  sales.  On  the  trial,  the  plaintiff  offered  in  evi- 
dence a  deed  to  the  property,  which  was  objected  to  by  the  defendant,  and  a 
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bfll  of  exceptions  taken  to  its  admission.  We  consider  it  unnccesfyiry  to  no-  »»^ 
tice  the  grounds  of  the  objection,  as  we  are  of  opinion  that  the  evidence  was  Sumr. 
unnecessary  to  support  the  plaintiff's  action,  for  the  reason  that  the  defendant 
sets  up  title  under  his  purchase  from  G-rotes'  estate,  and  the  administrator  of 
Grovel  estate,  being  called  in  warranty,  sets  up  title  under  the  Sheriff's  sale, 
and  therefore  neither  of  them  are  at  liberty  to  question  the  title  of  their  com- 
mon author.  Bedford  v.  Urquhart,  8  L.  R.  234.  For  the  same  reason,  the 
objection  taken  on  the  trial,  to  the  introduction,  by  the  plaintiff,  in  evidence  of 
the  sheriff  ^s  deed  and  other  proceedings  in  the  suit  of  Orore»^  Administrator, 
T.  Mrs.  Sttel^  was  properly  overruled.  The  question  next  presented  is,  to 
what  extent  the  defendnnt  is  liable  for  the  fruits  and  revenues  of  the  property. 
The  court  below  rendered  judgment  for  rents  from  the  time  that  the  defendant 
went  into  possession  under  the  sale  to  him  from  Groves^  estate.  In  this,  we 
think  the  court  erred,  there  was  no  defect  on  the  face  of  the  title  derived  by 
defendant  from  the  probate  sale  of  Groreft^  estate,  which  would  prevent  him 
from  being  considered  a  bona  fide  possessor,  and  he  continued  to  be  so  until 
Ac  institution  of  the  suit.  C.  C.  Article  495.  The  plaintiff  is  therefore  only 
entitled  to  rents  from  that  time,  and  in  regard  to  the  amendment  of  the  judg- 
ment asked  for  by  the  plaintiff  against  the  warrantor,  to  render  him  liable  for 
rents  for  the  time  during  which  the  property  was  in  possession  of  6^roc««' estate. 
We  are  not  aware  of  any  principle  of  law  which  would  authorize  the  plaintiffs 
in  a  petitory  action,  to  recover  rents  from  the  warrantor  called  in  by  the  defen- 
dant The  warrantor  is  a  party  defendant  in  the  suit,  as  regards  the  plaintiffs, 
only  in  the  sense  of  entitling  him  to  resist,  by  all  legal  means  of  defence,  a 
jodgment  against  the  defendant,  which  by  reason  of  the  recourse  over  in  war- 
ranty against  him,  would  affect  his  interest,  but  no  judgment  can  be  rendered 
against  him  except  one  in  favor  of  the  defendant  for  such  anaount  as  he  may  be 
liable  for  on  his  warranty.  The  judgment  of  the  court  below  is  correct,  ex- 
cept in  regard  to  the  rents. 

The  case  not  being  presented  in  such  a  shape  as  to  enable  us  to  estimate 
with  accuracy  the  rents  which  have  accrued  since  the  suit,  it  will  be  remanded 
to  settle  the  question  as  to  the  amount  of  rents  the  plaintiff  is  entitled  to  recover 
from  the  date  of  judicial  demand. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
bdow  be  affirmed,  except  that  part  of  the  decree  for  rent,  which  it  is  further 
ordered,  be  avoided  and  reversed,  and  the  case  remanded  to  settle  the  amount 
of  rents  accrued  since  the  institution  of  the  suiti  and  that  the  costs  of  this 
appeal  be  paid  by  the  plaintiff;  those  of  the  court  below,  by  the  defendants 
»od  warrantors. 


9    173! 

M.  &  B.  MuLLKK  &  Co.  f?.  T.  B.  Scott  et  al.  112  309.: 

A  iberiff  wM  property  under  Kji.fiL^\  II.  purchased  it,  and,  aHeging  that  he  was  owner  of  the 
jaOgBient,  the  sheriff  credited  the  writ  with  the  amount  of  it,  and  made  bira  a  deed.  The  assign- 
ueat  of  the  Judgment  had  not  been  made  of  record,  and  no  order  of  BUbrogatlun  liad  been  entered, 
aad  erentoall;  it  wa«  adjudged  to  be  Invalid.  Plaintiff*'  attorney,  before  the  sale,  warned  the 
dicrUr  if  H.  sboold  bid  off  the  property,  not  to  enter  a  credit  on  the  writ,  but  to  exact  the  money. 
Hdd:  That  tlM  conduct  of  the  Sheriff  in  the  premises,  was  a  breach  of  his  official  duty,  for 
vbkfa  both  himself  and  sureties  were  liable. 

23 
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MULLKM  A  Stieriff,  who  lIlegaHy  credits  the  writ  with  the  amount  bid,  when  In  feet  do  money  was  paid  to 

Scott.  ^^1°  i  *>  Uftble  U>  the  plaintiff  in  execution ;  but  where  there  is  a  special  mortgage  on  the  property, 

outstanding  at  the  time,  he  will  only  be  liable  for  the  amount  bid,  less  the  amount  of  the  special 

mortgage. 

A  Judgment  against  a  Sheriff  is  not  re»  judicata  against  his  sureties,  nor  does  It  conclude  them  ai 

to  the  amount  of  the  Sheriff's  liability  for  which  they  are  to  respond. 
Judicial  pursuit  of  the  principal,  interrupts  prescription  as  to  the  sureties.    C.  C.  8518. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  P&rJnnB,  J. 
J,  J.  Amonet^  for  plaintiffs.    Stacy  &  Sparrofo^  and  A.  Snyder^  for  defen- 
dants and  appellants. 

Slidell,  C.  J.  A  judgment  having  been  obtained  in  December,  1846,  in 
the  name  of  M,  <&  B.  Mullen  db  Co.  against  Amos  S  Jioe,  a  writ  oi  fieri  facias 
was  issued  by  their  attorney  on  the  29th  of  December,  1846.  In  March,  1847, 
a  seizure  was  made  by  the  Sheriff  of  Madison  parish,  of  certain  lands,  slaves, 
horses,  cattle,  com',  and  farming  utensils,  which,  in  May  following,  were  struck 
off  in  block  to  EyneSy  for  a  sum  of  $3830,  as  appears  by  the  Shcriff^s  re- 
turn, which  concludes  with  the  following  statement :  **  The  said  Jlyfies  has 
authorized  me  to  credit  this  writ  the  same."  A  Sheriff's  deed  for  the  property 
was  executed  in  favor  of  Eynes,  which  recites,  that  it  had  been  struck  off  to 
him  for  a  price  of  $3,880  88,  and  that  he  had  *' complied  with  the  terms  and 
conditions  of  said  sale,  by  having  said  amount  endorsed  on  said  execution." 

In  October,  1848,  a  rule  was  taken  by  the  plaintiffs  on  the  Sheriff,  to  show 
cause  why  he  should  not  be  adjudged  to  pay  the  plaintiffs  the  amount  of 
Bynes^  bid.  The  Sheriff  dying,  the  rule  was  prosecuted  against  his  adminis- 
trator, and  resulted  In  November,  1850,  in  a  judgment  against  the  Sheriff's 
succession  for  the  amount  claimed.  After  fi^  facias  and  return  of  nulla 
bona,  the  present  suit  was  brought  for  the  same  amount  against  Scott  and 
others,  the  sureties  of  the  Sheriff  on  his  official  bond,  and  from  a  judgment 
against  them  for  $3,889  05  and  interest,  and  the  sureties  have  appealed. 

It  appears  that  at  the  date  of  this  Sheriff's  sale,  ffynes  held  a  notarial  assign- 
ment of  the  judgment  from  one  Derereaux,  who  had  purchased  the  claim 
against  Amos  &  Hoe,  with  other  assets,  at  an  auction  sale  made  under  the 
direction  of  B.  MvlUn,  syndic  of  Eirran,  one  of  the  partners  ot  M.  A  B,  Mul- 
len &  Co.,  who  had  made  an  insolvent  surrender  in  the  District  Court  at  New 
Orleans.  Whether  this  assignment  was  exhibited  by  Ilynes  to  the  Sheriff  does 
not  appear,  but  if  we  assume  that  it  was,  we  do  not  think  it  authorized  the 
Sheriff  to  treat  Hynes  as  the  owner  of  the  judgment,  when  warned  by  the 
plaintiffs'  attorney  before  the  sale,  if  Hynes  should  bid  off  the  property,  not  to 
enter  any  credit  on  the  writ,  but  to  exact  the  money.  The  assignment  had 
not  been  made  of  record  in  the  cause,  and  no  order  of  subrogation  had  been 
entered.  Under  such  circumstances,  the  Sheriff  acted  at  his  own  peril  in  entering 
a  credit  on  the  writ  by  order  of  Hynes,  and  giving  him  a  deed  for  the  property 
seized  and  sold,  and  delivering  him  possession.  This  was  clearly  a  breach  of 
his  official  duty,  committed  in  the  exercise  of  an  official  function,  under  a  writ 
taken  out  by  the  plaintiffs ;  he  is  officially  answerable,  and  consequently  his 
sureties.  The  Sheriff  could  have  protected  himself  by  invoking  the  decision 
of  the  court  upon  the  conflicting  pretensions  of  the  plaintiffs  and  HyneSy  but  be 
chose  to  decide  for  himself,  notwithstanding  the  warning  given;  and  the  sub- 
sequent litigation  between  them,  established  the  invalidity  of  ffyves^  title.  See 
Annual,  p.  — . 
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It  is  said,  however,  the  District  Judge  erred  in  considering  the  Sheriff  respon-        Mullo 
sible  for  the  whole  amonnt  of  the  sale,  because,  at  the  time  of  the  adjudication,        Boon, 
there  was  a  recorded  special  mortgage  on  the  land  for  its  price,  due  by  £oe^  the 
defendant  in  execution,  to  his  vendor. 

In  this  view  we  concur.  Where  there  is  a  special  mortgage  outstanding  on 
ph)perty  sold  by  the  Sheriff,  the  purchaser  has  a  right  to  retain  its  amount  in 
his  hands,  paying  only  the  residue  of  the  price  to  the  Sheriff;  and  if  the  plain- 
tifi  repudiate  the  credit  endorsed  by  Eynt^  order,  they  can  only  hold  the 
Sheriff  for  the  non-performance  of  what  would  have  been  his  legal  duty,  if  he 
bid  dealt  with  Hynei  as  a  mere  stranger  to  the  judgment,  instead  of  impro- 
perly treating  him  as  its  owner. 

The  fact,  that  Hynea  was  secretly  buying  for  the  joint  account  of  Roe  and 
himself,  does  not  affect  the  question  ;  for  it  is  not  shown  the  Sheriff  was  cog- 
nizant of  that  fact,  when  he  made  the  sale. 

The  counsel  for  the  defendants  have  alluded  to  an  acknowledgment  made  by 
the  plaintiffs*  attorney  in  his  testimony  in  this  cause,  that  he  told^^^^,  "if  he 
would  setde  his  counsel  fees,  he  would  not  trouble  himself  further  about  the 
matter,"  meaniag  the  invalidity  of  Hynes"  purchase  from  Devereaux^  which  was 
erentually  adjudicated  upon  two  grounds,  its  being  the  purchase  by  an  attor- 
ney of  a  litigious  right,  and  being  obtained  by  misrepresentation  tc»  the  vendor 
as  to  the  value  of  the  judgment  However  improper  such  conduct  with  regard 
to  the  client,  it  cannot  be  invoked  to  defeat  the  client^s  right.  It  is  proper  to 
add,  that  the  assertion  of  this  witness,  respecting  the  warning  to  the  Sheriff,  is 
corroborated  by  the  testimony  of  the  Sheriff's  deputy,  that  no  objection  was 
made  to  his  testimony  on  the  score  of  interest,  and  that  the  District  Judge  has 
given  him  credence. 

The  next  question  is,  whether  the  judgment  against  the  Sheriff  forms  re9 
judicata  against  the  sureties,  and  concludes  the  defendant  as  to  the  amount  of 
the  Sheriff's  liability,  for  which  they  are  to  respond. 

_We  find  this  question  decided  in  the  negative  in  two  cases,  of  bonds  given 
with  sureties  for  the  performance  of  official  duty.  Thug  in  Whitehead  v.  Con- 
ner, which  was  a  bond  for  the  faithful  discharge  of  Conner'e  duty  as  receiver, 
it  was  held,  that  a  judgment  ascertaining  a  balance  against  him  as  receiver,  was 
not  conclusive  against  the  sureties.  8  Ann.  48.  So  in  Canal  Bank  v.  Brown^ 
it  fCas  held,  that  a  judgment  against  the  principal  in  an  action  upon  an  admin- 
istrator's bond,  was  not  conclusive  against  the  sureties,  who  were  not  parties 
to  this  suit. 

The  credit  of  $500,  allowed  by  the  District  Judge  is  not  disputed. 

The  judicial  pursuit  of  the  principal,  interrupted  prescription  as  to  the  sure- 
tics.    C.  C.3618. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  reversed ; 
and  it  is  further  decreed,  that  the  plaintiffs  recover  from  the  defendants  in  so- 
lido,  to  TKdt,  Mary  Jane  Scott,  administratrix  of  the  succession  of  Thomas  B. 
Seott,  Bobert  M.  Scott,  Gipson  C  Bettes  and  Alonzo  Snyder,  the  sum  of 
t^39  78,  with  interest  thereon,  at  the  rate  of  five  per  centum  per  annum  from 
the  14th  day  of  November,  1860,  and  costs  of  suit  in  the  court  below ;  the 
cost  of  appeal  to  be  paid  by  the  plaintiffs. 
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A.  Bird,  Executor,   v.  A.  B.  A' ail  et  al. 

SlareB  set  ft-ee  by  will  are  not  entitled  to  freedom  until  after  a  compliance  irith  the  fonualitie*  pre« 
scribed  by  law  for  the  emancipation  of  slares.  Until  these  fomialitles  are  complied  with,  they  re- 
main slAves,  and  the  heirs  and  not  the  executor  hare  a  right  to  the  posHeulon  ot  them  and  to  their 
services  and  labor.  This  possession  does  not  preclude  the  executor  from  taking  the  necessary  steps 
for  their  emancipation* 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Rohertsoti,  J. 
The  will  has  the  following   clause  ;    **  It  is  my  request  that  my  execu- 
tors set  my  girl  Jane  free,  and  give   her  the  money  of  two  notes  IJiave, 
each  of  one  hundred  dollars." 

/.  M.  Brunot^iov  plaintiff  and  appellant.     A.  M,  Dunn^  for  defendant. 

C.VMPBELL,  J.  Plaintiff,  as  testamentary  executor  of  the  last  will  of  JK  C. 
YaU,  deceased,  sues  for  the  possession  of  a  slave  named  Jarie^  who  was  directed 
by  the  testator  to  be  liberated.  Seizin  of  the  slave  is  not  given  to  the  executor 
by  the  will.  The  defendants,  Ahxauder  and  wi/e^  disclaim  possession,  and  the 
latter,  who  is  one  of  the  heirs  of  the  deceased,  releases  in  favor  of  Jane^  any 
right  to  her  that  she  may  have. 

The  defendant  Vaily  who  is  also  one  of  the  heirs  of  deceased,  averring  that 
he  has  accepted  the  succession  unconditionally,  claims  that  even  though  the 
slave  be  entitled  to  her  freedom  under  the  will,  which  however  he  denies,  he  is 
entitled  to  her  services,  and,  consequently,  to  her  possession,  until  her  emanci- 
pation shall  legally  take  place. 

Judgment  was  rendered  in  favor  of  defendant,  dismissing  the  suit,  and  plain- 
tiff has  appealed. 

This  case,  in  its  important  features,  is  not  distinguishable  from  that  of  Xim- 
ino  et  al.  v.  Bonney  et  al,^  Extcutorn^  4  R,  179,  in  which  it  was  in  substance 
held,  under  a  similar  bequest,  that  as  the  slaves  did  not  become  absolutely  li^*e 
by  the  homologation  of  the  will,  but  only  entitled  to  their  freedom,  upon  com- 
pliance with  the  formalities  prescribed  by  law  for  the  emancipation  of  slaves  ; 
until  these  formalities  were  complied  with,  they  remained  slaves,  and  the  heirs 
had  a  right,  as  against  the  executors,  to  detain  them  in  possession,  and  enjoy 
their  services  and  labor.  The  possession  of  the  slave  by  the  heir,  will  not  pre- 
clude the  executor  from  taking  all  steps,  which  in  law  may  be  necessary,  for 
her  emancipation. 

Judgment  affirmed,  with  costs  in  both  courts. 


R.  P.  Gaillard  i7.  J.  0.  Nicolas. 

I    9b  1761  ^  person  receiving  a  quit  claim,  does  not  thereby  acknowledge  the  party  granting  it  to  be  the  true 

I  61    I3e|  owner  of  the  property;  and  where  it  does  not  appear  that  the  latter  was  the  owner,  a  jodgment 

against  him,  not  recorded  at  the  time  of  the  quit  olalm,  will  not  affect  the  property  abandoned. 
C.  C.  892G. 

APPEAL  from  the  District  Court  of  the  Parish  of  Lafourche  Interior.     Cole^ 
J.     C,  A,  Johnson^  for  plaintiff  and  appellant     J.  G.  <fc  A,  Beatty^  for 
defendants. 
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Slidell,  C.  J.  The  plaintiff  holds  a  jutlgment  against  Jouph  Nicolas^  Qaiu^ud 
recorded  in  August,  1^1,  and  seeks  to  enforce  his  judicial  mortgage  upon  Nicuotia. 
certain  slaves,  and  a  tract  of  land  in  the  possession  of  the  defendant. 

The  tract  of  land  in  question,  has  one  arpent  front  on  the  right  bank  of  the 
Lafourche,  bj  about  forty  in  depth. 

Tlie  plaintiff  bases  his  alleged  right  of  judicial  mortgage,  as  to  this  tract  of 
land,  upon  the  fact,  that  in  1836,  /.  Xicolm  executed  under  private  signature 
to  his  brother,  the  defendant,  a  quit  claim  of  all  his  interest  in  this  tract — tons 
mes  droits  et  toutes  roes  pretentions  sur  une  terre,  &c.,  which  act  was  not  re- 
corded until  October,  1841,  after  the  registration  of  the  plaintiff's  judgment. 

It  does  not  appear  that  Joseph  Nicolas  ever  had  a  valid  title  to  this  tract.  All 
we  know  of  his  interest  is  deducible  from  the  face  of  the  deed  of  quit  claim ;  and 
at  the  time  of  the  sale,  and  before,  /.  0.  Nicolas  was  in  possession  of  the 
tncL  By  accepting  this  quit  cUim  under  such  circumstances,  J.  0,  Nicolas 
eaanot  be  considered  as  acknowledging  Joseph  Nicolas  as  the  owner  of  the 
tract  at  the  time  of  the  sale ;  and  we  are  therefore  not  able  to  say  that  there  is 
error  in  the  judgment  below,  refusing  the  plaintiff  the  right  of  enforcing  on 
this  tract  a  judgment  not  recorded  at  the  time  this  quit  claim  was  made.  See 
Civa  Code,  Art  3296. 

A  judicial  mortgage  upon  the  sUves  is  claimed  upon  similar  grounds,  to 
wit,  that  on  the  2d  July,  1836,  by  two  acts  under  private  signature,  not  re* 
corded  until  12th  October,  1841*,  Joseph  conveyed  them  to  his  mother  and  the 
defendant  But  it  also  appears,  that  on  the  12th  October,  1841,  there  was  also 
recorded  a  conveyance  by  the  mother  and  brother,  of  the  same  slaves,  with  other 
property,  made  by  private  signature,  and  bearing  the  same  date,  2d  July,  1836. 
The  way  in  which  these  private  writings  came  to  be  recorded  was  this :  The 
attorney  of  plaintiff  had  charged  the  brothers  with  simulation,  and  Joseph 
KitoUu  voluntarily  produced  the  private  writings,  which  had  been  signed  in 
dtiplicate,  and  gave  them  to  the  attorney,  who  had  all  three  recorded.  The 
eiidcnce  shows  that  these  slaves  were  in  the  possession  of  /.  0,  Nicolas 
aod  his  mother,  previous  to  the  signing  of  these  private  writings,  and  have  so 
remained  ever  since.  Parol  evidence  was  offered  by  the  defendant,  to  show 
tlie  reason  of  these  conveyances,  and  the  circumstances  under  which  they 
were  made,  but  the  plaintiff  resisted  in  the  court  below  any  explanatory  evi- 
dence by  parol,  and  insists  it  should  be  disregarded  here.  He  rests  his  claim  to 
I  judicial  mortgage  upon  the  ground,  that  the  execution  of  these  two  convey- 
inccs  to  the  defendant  and  his  mother,  amounted  to  an  acknowledgment  on 
their  part  of  title  in  Joseph  Nicolas^  on  the  2d  July,  1836,  and  that  the  con- 
veyance is  inoperative  against  his  judicial  mortgage,  which  he  says  attached 
upon  the  slaves  by  its  registry  before  these  private  writings  were  recorded. 

But  in  our  opinion,  this  position  cannot  be  maintained  upon  these  instru- 
meots,  coupled  as  they  are  with  the  fact,  that  the  conveyance  of  the  same 
slaves  by  his  mother  and  brother  to  Joseph^  bear  date  the  same  day  and  were 
recorded  simultaneously,  and  that  the  possession  of  his  brother  and  mother 
oontinaed  after  the  sale.  These  three  instrument<i,  all  bearing  date  the  same 
day,  are  to  be  taken  as  parts  of  the  same  transactions ;  and  while  they  show 
divestiture  from  J,  0.  Nicolas  and  his  mother,  of  the  ownership  of  this  and 
other  property  on  the  2d  of  July,  1836,  they  also  show  an  immediate  reinvesti- 
tore  of  part  of  the  property  thus  conveyed,  to  wit,  the  slaves,  in  J.  0.  Nicolas 
and  his  mother  respectively ;  two  of  the  slaves  and  their  children  being  con- 
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Oaillaro  Teyed  to  the  former,  and  one  slave  with  her  children  to  the  latter.  Thus,  by  & 
Nicholas.  simultaneous  transaction,  the  title  passed  to,  and  immediately  from  Jowph  Ni- 
M)7a«;.  there  was  no  continuing  estate  vested  in  him  upon  which,  five  years 
subsequently,  the  judicial  mortgage  could  operate;  and  so  far  as  the  registiy 
law  is  involved,  the  record  which  exhibited  a  transient  investiture  of  the  title 
in  him,  showed,  at  the  same  time,  its  simultaneous  transmission  to  those  from 
whom  he  received  it 

The  plaintiff  was,  however,  entitled  to  exercise  his  judicial  mortgage  on  the 
interest  in  a  portion  of  the  slaves  which,  as  admitted,  Joseph  subsequently  ac- 
quired by  inheritance  from  his  mother ;  and  as  his  claim,  even  to  that  extent, 
was  resisted  by  the  defendant,  we  see  no  reason  to  change  the  judgment  below 
as  to  costs,  from  which  the  appeDee,  in  his  answer  to'  the  appeal,  asks  to  be 
relieved. 

Judgment  affirmed,  with  costs  of  the  appeal,  to  be  paid  by  the  plaintiff. 


C.  C.  Macon  v,  G.  G.  &  J.  L.  Willson. 

Where  the  fact  of  agency  appeared  from  documenta  on  file  in  a  caae,  and  the  proof  of  It  would  not 
•urpriM,  It  may  be  proved  although  not  alleged. 

Where  the  inquiry  is  as  to  the  Talidity  of  title  to  ilaTes,  or  the  authority  of  the  agent  to  wll  them, 
parol  proof  cannot  be  receired  aa  to  the  agency ;  bat  the  inquiry  being  whether  In  a  traniactlen 
adopted  by  the  plaintiff,  which  he  ii  estopped  to  deny,  the  defendant  acted  aa  attorney  at  law,  for 
the  law  firm  of  which  he  was  a  member,  or  as  the  attorney  In  (kct  of  the  plaintiff,  parol  proof  la 
admissible. 

C.  P.  89,  120. 

APPEAL  from  the  District  Court  of  the  Parish  of  Carroll,  Ferhins,  J. 
M,  Dvhosey  for  plaintiff.    Stacy  &  Sparrow,  and  jB.  F.  Clarlc,  for  defendant 

and  appellant 

Campbell,  J.  Plaintiff  seeks  to  make  defendants  liable,  in  Bolido,  as  part- 
ners in  the  practice  of  law,  for  (583  88,  with  interest  thereon,  at  the  rate  of 
ten  per  cent  per  annum,  from  January  1,  1847,  an  amount  by  them  collected, 
as  is  alleged,  and  never  paid  over. 

The  defendants  sever  in  their  defence ;  George  0,  WilUon,  pleads  the  gene- 
ral denial,  and  his  co-defendant,  J.  L.  WilUon,  opposes  to  plaintiff's  right 
against  him,  the  exception  of  domicil,  and  pleading  over,  with  reservation  of  his 
exception,  denies  generally  the  allegations  of  plaintiff's  petition,  and  averring, 
further,  that  he  has  paid  plaintiff  all  that  is  due  him,  claims  judgment  in  re- 
convention for  $500,  for  professional  services  rendered. 

An  agreement  was  entered  Into  by  the  parties,  that  the  case  should  be  tried 
on  the  merits,  and  that  the  exception  of  domicil  need  not  be  passed  upon,  until 
the  question  of  G.  G.  Willsori's  liability  shall  be  decided ;  the  defendant,  J, 
L.  WilUon,  expressly  reserving  his  right  to  urge  his  exception  at  any  stage  of 
the  proceedings. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  condemning  defendants  to  pay 
the  sum  claimed  in  solido,  from  which  judgment  this  appeal  has  been  taken. 

In  1843,  defendants,  then  practising  law  as  partners,  as  attorney  of  the  pre- 
sent plaintiff,  instituted  suit  for  him  against  Willson  and  others,  in  the  District 
Court  of  Carroll,  and  obtained  judgment  thereon  in  May,  1844.    In  this  suit. 
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certftio  aUres  were  sequestered.  Before  the  rendition  of  judgment,  (viz.,  Not  Maco» 
1, 1843,)  /.  L,  WiUsofi,  acting  as  the  attorney  in  fact  of  plaintiff,  entered  into  Willbum. 
a  written  contract  with  one  Bailey^  by  which  it  was  agreed  that,  at  the  sal<^  of 
the  sequestered  slaves,  plaintiff  would  purchase  them  and  sell  them  to  Bailey^ 
on  ceitain  terms  of  credit  and  for  a  price  stipulated.  That  this  contract,  made 
bj  the  attorney  in  fact  of  plaintiff,  was  consummated,  and  the  whole  proceed- 
ing under  it  assented  to  by  plaintiff,  cannot  be  doubted ;  for  we  find  that  on  the 
5th  of  December,  J.  L.  WdUon^  acting  as  the  attorney  in  fact  of  plaintiff, 
accepted  for  him  from  Bailey,  a  mortgage  on  the  slaves  who  had  been  seques- 
iered  to  secure  the  notes  in  conformity  with  the  agreement  of  November  1st. 
That  Bailey  paid  the  notes  as  they  became  due,  to  J,  L,  Wilhon^  as  attorney 
in  fict,  who  in  the  same  capacity  released  the  mortgage  in  favor  of  plaintiff. 
It  farther  appears  from  the  acknowledgment  of  plaintiff,  that  the  two  first  in- 
stalments of  the  debt  were  paid  over  to  him  by  J.  L,  Willson,  and  this  suit  is 
broaght  to  recover  the  amount  of  the  third,  which  he  alleges  defendants  col- 
lected, but  failed  to  account  for. 

From  the  act  of  mortgage  annexed  to  plaintiff  *s  petition,  from  the  release  of  • 

the  mortgage  thereon  endorsed,  and  from  the  written  agreement  of  the  sale  of 
dares  found  in  the  record,  it  appears  that  in  all  things  after  the  judgment  in 
the  first  suit,  J,  L,  WUUan  acted  alone,  and  in  his  capacity  as  attorney  in  fact 
of  plaintiff,  not  as  his  attorney  at  law.  Nor  does  it  appear,  that  during  the 
transaction  of  this  business,  the  style  of  the  law  firm  was  ever  used,  or  that 
&.  G.  WUleon  was  in  anywise  connected  therewith,  except  as  one  of  the  coun- 
sel in  the  origtnal  suit  The  contract  entered  into  with  Bailey^  out  of  which 
the  aUeged  liability  results,  was  such  a  one  as  an  attorney  at  law  could  not 
lawfully  enter  into  under  his  general  powers. 

If  any  doubt  existed  with  regard  to  the  position  in  this  matter  of  G.  0, 
WUhon^  it  would  be  removed  by  the  testimony  of  Bailey^  a  witness  for  plain- 
tiff, and  the  maker  of  the  note,  the  amount  of  which  is  sued  for,  who  says : 
**I  never  knew  George  G,  WUlson  in  the  transaction.  The  whole  business  was 
transacted  with  me  by  John  L.  WilUan^  as  attorney  in  fact  I  paid  him  said 
note  in  his  said  capacity  as  attorney  in  fact" 

To  the  introduction,  however,  of  so  much  of  the  testimony  of  this  witness  as 
rdates  to  the  agency  of  J,  L,  WilUan,  plaintiff  excepted.  The  objections  are 
sobstantially,  that  parol  proof  of  an  agency  to  sell  slaves  is  inadmissible.  2d. 
Because  no  agency  was  allied  in  the  answer,  and  its  proof  would  therefore  be 
a  surprise  to  the  plaintiff. 

That  a  party  will  not  be  permitted  to  prove  what  is  not  alleged,  lest  his  ad- 
versanr  should  be  surprised,  is  true,  as  a  general  rule ;  but  the  faots  of  this  case 
do  not  warrant  the  application  of  it,  contended  for.  The  agency,  as  has  been 
seen,  is  set  forth  in  the  act  of  mortgage  in  plaintiff's  favor,  and  annexed  to  his 
petition  as  part  of  his  evidence.  It  was  accepted  by  J.  L.  Willson,  as  the 
attorney  in  fact  of  plaintiff,  and  the  institution  of  this  suit  can  but  be  regarded 
as  a  ratification  of  the  contract,  and  consequently  as  a  recognition  of  the  quality 
of  the  agent  by  whom  it  was  made.  Evidence  of  the  agency,  therefore,  could 
not  have  surprised  him.  Ory  v.  Winter^  4  N.  S.  277.  Lauson  v.  Ripley^  17 
La.  238.    Freenan  v.  /rtPin,  5  Ann.  531.     Waterman  v.  Gibeon,  678. 

Indeed,  the  capacity  in  which  J.  Z.  Wilhon  acted,  fully  appears  on  the  face 
of  the  instmraeni,  concerning  wliich  plaintiff  liimsclf  interrogated  the  witness 
Bailey, 
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Micosf  j£  ^^g  question  before  the  court  had  involved  an  inquiry  as  to  the  validity  of 

WiLLfloM.  title,  or  the  authority  of  the  agent  to  make  the  sale,  the  objection  to  the  proof 
of  such  agency  by  parol  alone,  would  have  been  well  taken  ;  but  the  inquiry 
being  whether,  in  a  transaction  adopted  by  the  plaintiff  and  which  he  there- 
fore is  estopped  from  denying,  the  defendant  acted  as  attorney  at  law  for  the 
law  firm,  of  which  he  was  a  member,  or  as  the  attorney  in  fact  of  the  plaintiff, 
parol  proof  was,  we  think,  properly  received. 

In  view  of  all  the  facts,  we  think  that  judgment  was  improperly  rendered 
against  the  defendant,  G.  G.  Willwn,  Touching  the  liability  of  cT!  X.  Wilhon, 
for  the  full  amount  of  the  debt  claimed,  there  can  be  no  doubt ;  yet  we  are 
constrained  to  withhold,  in  the  present  action,  the  judgment  prayed  for  against 
him. 

He  filed  in  Uminl  litis^  the  exception  of  domicil,  and  though  the  case  was  tried 
as  to  him  on  the  merits ;  by  express  agreement,  it  was  stipulated,  that  he  should 
not  thereby  lose  the  benefit  of  his  exception,  but  should  be  permitted  to  urge 
it  at  any  stage  of  the  proceedings. 
•  The  petition  was  filed  in  the  District  Court  of  Carroll,  16th  of  March,  1862, 

and  makes  no  averment  of  the  then  residence  of  this  defendant  Citation  was 
served  upon  him  in  the  parish  of  Ouachita,  on  the  6th  of  April  following,  and 
it  is  admitted  that  he  removed  from  the  parish  of  Caroll  to  the  parish  of  Oua- 
chita in  the  fall  of  1846,  since  which  time,  he  has  never  been  a  resident  of 
Carroll.     C.  P.  89,  129. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  annulled  and  reversed ;  and  proceeding  to  render  such  judg- 
ment as  in  our  opinion  should  have  been  rendered  by  said  court,  it  is  further 
decreed,  that,  as  regards  the  defendant,  G.  G.  Wilhon,  plaintiff  takes  nothing 
by  his  action,  and  that  there  be  judgment  in  favor  of  said  defendant  for  the 
costs  of  suit  It  is  further  decreed,  that  the  exception  of  domicil,  filed  by  the 
defendant,  J.  L.  WilUon^  be  sustained,  and  that  the  suit,  as  to  him,  be  dis- 
missed without  prejudice.  The  costs  of  both  courts  to  be  paid  by  plaintiff  and 
appellee. 


9  iSQi 
i  J5  nog 

46  130  L    Desobry  &  Sons   v.  J.  Caumena. 

The  hypothecary  action  maybe  prosecuted  by  re»rt  to  the  executory  proc«*8,  In  those  cases  in  which 
it  Is  allowed,  and  where  the  property  can  be  directly  seised  in  the  hands  of  the  third  possesvor, 
but  if  it  cannot  be  reised  because  the  third  possessor  reAises  to  deliver  it  up,  the  hypothecary  ere 
ditor  may  proceed  by  an  ordinary  action  to  compel  him  to  deliver  it  up,  or  pay  the  amount  for 
which  it  stands  hypothecated.    C.  P.  68. 

In  the  hypothecary  action,  if  the  plaintiff  prove  that  the  property  subfect  to  the  mortgage  was  once 
in  the  defendant's  possession,  it  then  rests  on  the  defendant,  in  order  to  discharge  himself  tttaut 
the  obligation  of  either  delivering  it  or  paying  the  debt,  to  show  iA  what  manner  he  has  parted 
with  the  possession— if  he  has  sold  the  property,  he  is  no  longer  liable,  and  the  creditor  mast 
pursue  it  in  oUier  hands;  bat,  if  it  continues  in  his  possession,  or  under  his  control,  he  must  either 
pay  the  debt,  or  deliver  it  up. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Bohertson^  J. 
S,  Matthews^  for  plaintiff.    J.  W.  Seymour,  for  defendant  and  appellant. 
OoDEN,  J.    This  suit  commenced  by  executory  process,  to  enforce  a  judicial 
mortgage  on  property  in  the  hands  of  defendant  as  third  possessor.     The  plain- 
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tiffii,  ill  their  petitioQ,  alleged  that  Nan^y  Nady^  against  whom  they  had  Maoom 
obtained  and  recorded  a  judgment,  had  transferred,  by  notarial  act,  to  the  Wiluok. 
defendant,  a  negro  woman  named  Ann^  who,  while  her  property,  was  affected 
by  their  jadicial  mortgage,  and  prayed  that  the  defendant  might  be  condemned 
to  deliver  up  the  negro  to  be  sold  in  satisfaction  of  the  judgment,  or  in  default 
t'i^r3>f,  that  he  be  condemned  to  pay  the  amount  of  the  judgment  and  interest. 
The  order  of  the  Judge,  on  this  petition  was,  that  defendant  should  deliver  up 
the  mortgaged  property  within  ten  days,  to  be  sold  to  satisfy  the  plaintiffs' 
jadgment,  and  that  in  default  of  so  doin:^,  execution  should  issue  against  him 
for  the  amount  of  the  judgment  and  interest.  On  the  writ  which  issued,  the 
Sheriff  returned  that  he  hai  demmdcd  tiie  negro  woman  from  the  defendant, 
who  replied,  that  she  was  not  in  his  possession ;  and  that  after  diligent  search 
she  could  not  be  found  in  the  parish.  The  plaintiff  then  caused  an  execution 
to  issue  against  the  defendant,  under  which  the  Sheriff  seized  other  property^ 
and  this  execution  having  been  enforced,  the  proceedings  under  it  were  subse* 
qaently  dismissed,  on  motion  of  the  plaintiffs.  A  supplemental  petition  was 
thcQ  filed,  setting  forth  the  proceedings  which  had  taken  place  under  the  exe- 
catoiy  process,  and  praying  that  the  defendant  be  cited  and  condemned  to  pay 
the  amount  of  the  plaintiffs'  mortgaga  debt,  in  consequence  of  his  failure  to 
deliver  up  the  negro  woman  to  the  Sheriff,  or  offer  any  excuse  for  failing  to 
obey  the  order  of  the  court.  .To  this  supplemental  petition,  the  defendant 
filed  an  exception,  denying  the  existence  of  any  cause  of  action  against  him, 
as  disclosed  by  the  supplemental  petition,  and  afterwards  an  answer  was  filed, 
denying  aU  the  allegations  of  the  petition,  except  the  purchase  by*  him  of  the 
Dcgro  woman.  On  these  pleadings,  a  judgment  was  rendered  absolutely 
against  the  defendant  for  the  amount  of  the  plaintiff's  claim,  and  the  defen- 
dant has  appealed. 

The  answer  of  the  defendant  is  general  in  its  terms,  and  must  be  considered 
as  applying  to  the  original  as  well  as  the  amended  petition.  It  is  only  in  the 
original  petition,  that  the  averment  was  made,  that  the  defendant  had  purchased 
the  negro  woman,  and  this  fact  is  expressly  admitted  in  the  answer.  Although 
the  proceedings  were  extremely  irregular,  the  petition  for  the  order  of  seizure 
and  sale,  and  the  supplemental  petition  taken  together,  converted  the  suit  into 
one,  to  enforce  the  plaintiffs'  mortgage  by  the  ordinary  faction.  The  hypothe- 
cary action  may  be  prosecuted  by  resort  to  the  executory  process  in  those  cases 
in  which  it  is  allowed,  and  where  the  property  can  be  directly  seized  in  the 
hands  of  the  third  possessor ;  but,  if  it  cannot  be  seized  because  the  third  pos« 
seaor  rcfases  to  deliver  it  up,  the  hypothecary  creditor  may  proceed  by  an 
ordinary  action  to  compel  him  to  deliver  it  up,  or  pay  the  amount  for  which  it 
sUnds  hypothecated.  C.  P.,  Art  68.  VenotVs  Heirs  v.  Caudolle^  4th  Mart, 
N.  S.  402.     Broussard  v.  Phillips,  Gth  N.  S,  310. 

In  such  an  action,  if  the  plaintiff  prove  that  the  property  subject  to  the 
mortgage  was  onoe  in  the  defendant's  possession,  it  then  rests  on  the  defeu-* 
dant,  in  order  to  discharge  himself  from  the  obligation  of  either  delivering  it 
op,  or  paying  the  debt,  to  show  in  what  manner  he  has  parted  with  the  pos- 
session— if  he  had  sold  the  property,  he  is  no  longer  liable,  and  the  creditor 
most  pursue  it  in  other  hands ;  but  if  it  continues  in  his  possession,  or  under 
hffi  control,  he  must  either  pay  the  debt  or  deliver  it  up.  By  the  notarial  act 
of  sale  from  the  plaintiffs'  judgment  debtor  to  the  defendant,  the  defendant  in 
fiwt  acknowledged  the  delivery  to  him  of  the  negro  woman,  and  it  was  thua 
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DAT  liam  S.  Bates^  as  principals,  and  William  Allen  and  Thomas  i>.  Allen^  as  their 

Qomiww.  securities,  were  held  and  firmly  bound,"  &c.  It  recited  that  "  the  said  obli- 
gors, William  S.  Gordon  and  William  S.  Bates  had  appealed  from  the  judg- 
ment," &c.,  and  there  was  nothing  to  show  that  the  wives  were  in  any  manner 
bound  by  the  bond — ^it  being  signed  by 

W.  S.  Gordon, 
W.  S.  Bates, 
W.  Allek, 
T.  D.  Allen. 
Mtise  &.  Merrick^  for  plaintiff.    Davidson  &  Penn^  for  defendants  and  appel- 
lants. 

VooRHiBS,  J.  The  plaintiff  has  moved  for  the  dismissal  of  the  appeal  on 
several  grounds,  one  of  which  only  need  be  noticed.  The  plaintiff  is  the  sur- 
viving spouse,  and  the  defendants  the  descendants  and  heirs,  by  a  former  mar- 
riage, of  William  Bay,  deceased.  This  action  was  brought  by  the  plaintiff  to 
recover  one-half  of  the  property  and  effects  belonging  to  the  community  which 
formerly  existed  between  her  and  the  said  Bay.  Her  demand  was  resisted  by 
the  defendants  on  several  grounds,  as  alleged  in  their  answer.  The  case  was 
submitted  to  a  jury,  and  from  the  judgment  rendered  on  their  verdict  in  favor 
of  the  plaintiff,  an  appeal  was  granted  to  the  defendants.  The  ground  on 
which  wo  are  of  opinion  that  the  appeal  must  be  dismissed,  is,  because  the 
appeal  was  taken  by  the  defendants  generally,  and  the  appeal  bond  is  only 
signed  by  W.  S.  Gordon  and  W.  S.  Bates,  as  principals,  who  are  not  the  real 
defendairts  in  this  suit,  their  wives  only  being  parties  in  interest  C.  P.  573, 
678,  579^.  This  case  can  hardly  be  distinguished  from  that  of  Wood  v.  Wall, 
6  A.  179. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  appeal  be  dismissed 
at  the  costs  of  W,  S.  Gordon  and  W.  8.  Bates, 


Legoett  &  Brotuer  v.  H.  L.  Potter. 

Under  h  rale  of  the  Foarth  District  Court  of  New  Orleans,  no  amendment  of  petition  or  answer  can 
be  allowed  after  the  case  has  been  set  for  trial. 

After  the  cause  had  been  set  for  trial,  defendant  sought  to  amend  his  answer  and  urge  the  defence 
that  the  plalntiflli  had  made  an  assignment,  and  were  no  longer  owners  of  the  note  sued  on.  He 
also  stated  under  oath  that  these  facts  were  notlcnownto  the  defendant  at  the  time  of  filing  his 
original  answer,  ffeid  :  That  the  afBdarit  was  defecUre  In  not  stating  that  the  facts  were  not 
known  to  defendant  bejbrethe  cause  wot  set  Jbr  trial. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Elmore  S  King,  for  plaintiffs.    H.  Gaither,  for  defendant  and  appellant. 
Campbell,  J.     The  only  question  important  to  be  considered  in  the  decision 
of  this  case,  is  the  correctness  of  the  order  of  the  Judge  of  the  court  of  the 
first  instance,  in  striking  from  the  record  the  supplemental  answer  of  defen- 
dant. 

It  is  established  as  a  rule  of  the  Fourth  District  Court,  that  "No  amend- 
ment shall  be  permitted  to  be  made  to  any  petition  or  answer,  after  the  cause 
has  been  called  and  set  for  trial,  nor  shall  any  motion  be  made  in  a  cause  at 
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the  time  it  is  called  to  be  tried,  if  such  motion  could  with  propriety  have  been        Liooicrr 
made  previoos  to  that  time.    Such  peremptory  exceptions  as  the  law  alio  as  to         Porru. 
be  pleaded  at  any  time,  excepted/*    This  cause  was,  on  the  12th  November, 
fixed  for  trial  on  the  21st.    On  the  18th  November,  defendant  filed  with  leave 
of  court,  a  supplemental  answer,  subject,  however,  by  the  terms  of  the  order, 
to  plaintiffs'  right  to  object  to  it,  as  having  been  filed  too  late. 

When  the  cause  came  on  for  trial,  defendant  moved  for  a  continuance  on  the 
ground,  that  the  answers  of  plaintiffii  to  the  interrogatories  annexed  to  his  sup- 
plemental answer,  were  material  to  his  defence.  In  the  supplemental  answer,  it 
was  alleged,  (and  the  allegations  were  verified  by  the  oath  of  defendant,)  that 
plaintiffs  who  resided  in  New  York,  had  failed,  and,  as  he  had  reason  to  be- 
lieve, had  made  an  assignment  of  their  effects,  and  were  no  longer  the  owners 
of  the  notes  and  bills  sued  on;  to  establish  which  facts,  pertinent  interrogatories 
propounded  to  plaintiffs  were  subjoined  to  the  answer.  It  was  further  alleged, 
that  these  facts  had  come  to  the  knowledge  of  defendants  since  the  filing  of  the 
ordinal  answer. 

By  this  showing,  the  party  did  not  bring  himself  within  the  terms  of  the 
mk ;  for  though  the  matters  urged  in  the  amended  plea,  may  not  have  come 
to  the  knowledge  of  defendant  until  after  he  had  filed  his  original  answer^  non 
ctnttat^  that  he  had  no  knowledge  of  them  before  the  cause  was  fixed  for  trial. 

On  the  trial  of  the  merits,  the  evidence  was  complete  and  the  case  of  plain- 
tiff deariy  made  out 

The  judgment  of  the  District  Court  is  therefore  affirmed  with  costs;  with  this 
qualification  however,  that  in  case  an  assignment  of  the  instruments  sued  on 
shall  have  been  made,  as  alleged,  and  plaintiffs  shall  proceed  to  enforce  their 
judgment  in  their  own  right,  and  for  their  own  use ;  that  upon  showing  these 
&cts,  defendant  shall  not  be  precluded  from  his  right  to  an  injunction. 


Elizabeth  Percy  v,  C.  E.  Percy,  Administrator. 

The  lav  of  ti)«  place  where,  at  the  time  of  the  marriage,  the  parties  intend  to  fix  the  matrimonial 
domtcll,  goTcms  the  rights  resulting  from  that  marriage,  where  the  intention  is  unequlrocally  as- 
ccrtained  and  supported  by  a  subsequent  removal  to  the  place  contemplated,  within  a  reasonable 
tiaie. 

Where,  at  flie  time  of  marriage  in  Miflsisslppi,  the  spouses  contemplated  removing,  and  shortly  after 
did  remove  to  Louisiana,  the  slaves  of  the  wife,  owned  in  Mississippi  at  the  time  of  the  marriage, 
vere  held  to  be  paraphernal  property.  And  a  stave  received  by  the  wife  in  Mississippi,  in  exchange 
fcr  one  owned  by  her  at  the  time  of  the  marriage,  was  also  held  to  be  paraphernal.  But  where 
the  hurtMnd  exchanged  one  of  the  wife's  paraphernal  slaves  and  received  title  In  his  own  name, 
the  iftave  received  was  held  to  be  community  property,  and  the  price  chargeable  to  the  community. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Stirling,  J. 
Brewer  d  OoUi7i$,  for  plaintiff.  C,  Bailiff,  for  defendant  and  appellant. 
SLn>ELL,  C.  J.  Mrs.  Percy  was  mamed  in  Natchez  in  Juno  1 833,  to  Dr. 
Ptrey.  He  was  at  that  time  domiciled  in  Louisiana,  where  he  was  bom  and 
reared ;  and  owned  a  tract  of  land  in  Louisiana,  to  w^hich  he  took  his  wife  in 
1834,  and  on  which  they  lived  until  his  death.  The  proof  is  full,  and  entirely 
satisfactory,  that  the  parties  entertained  at  the  time  of  their  marriage  the  well 
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PiBOT  settled  intention  of  living  in  Louisiana,  and  carried  this  intention  into  effect  as 
Pkbct.  soon  afterwards  as  they  conveniently  could.  At  the  time  of  the  marriage,  seve- 
ral of  her  slaves  were  hired  out  in  Mississippi  for  the  year.  Her  furniture  was 
packed  up  soon  afler  her  marriage,  for  the  purpose  of  transportation;  and  they 
took  lodgings  at  a  hotel  in  Natchez,  during  the  interval  necessarily  employed 
in  making  preparations  for  the  wife^s  new  home,  and  the  withdrawal  of  her 
property  from  Misassippi. 

The  case  is,  therefore,  hrought  hy  the  evidence  within  the  operation  of  the 
well  settled  principle,  that  the  law  of  the  place  where,  at  the  time  of  the  mar- 
riage, the  parties  intend  to  fix  the  matrimonial  domicil,  governs  the  rights 
resulting  from  that  marriage,  when  the  intention  is  unequivocally  ascertained, 
and  supported  by  a  subsequent  removal  to  the  place  contemplated  within  a 
reasonable  time.  See  Hayden  v.  Nutt^  4th  Annual  65,  and  authorities  there 
cited. 

The  District  Judge,  therefore,  did  not  err  in  putting  on  the  same  footing,  as 
paraphernal,  both  the  slaves  she  had  in  possession  in  Kfississippi  at  the  time  of 
the  marriage,  and  those  which  came  into  her  possession  under  the  will  of  her 
first  husband,  afler  she  removed  to  Louisiana. 

Nor  did  the  court  err  in  treating  as  paraphernal,  a  slave  given  to  Mrs.  Percy 
in  her  own  name,  by  her  mother,  in  Mississippi,  in  exchange  for  a  slave  which 
was  paraphernal. 

We  think,  however,  the  court  erred  in  treating  as  paraphernal,  the  slave 
Elua  and  her  issue  Mary,  and  other  children  since  bom,  because  that  slave 
was  bought  by  a  bill  of  sale  in  Mississippi  in  the  husband's  name,  although  ac- 
quired in  exchange  for  a  slave  belonging  to  Mrs.  Percy,  The  community  must 
be  charged  in  favor  of  Mrs.  Percy  with  $750,  the  price  of  Eliza  and  child. 
Claiming  the  benefit  of  our  laws  respecting  paraphernal  and  community  pro- 
perty, the  plaintiff  must  take  it  with  its  qualifications. 

We 'also  think  the  court  erred  in  not  charging  the  community  with  $500,  the 
value  of  the  slave  Shadraeh,  the  paraphernal  property  of  Mrs.  Percy,  sold  by 
her  husband. 

For  the  above  amount,  she  is  entitled  to  a  tacit  mortgage,  the  date  of  which 
the  evidence  does  not  enable  us  to  state  with  precision. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  affirmed, 
so  far  as  it  decrees  all  the  property  in  said  decree  mentioned  to  be  paraphernal, 
and  awards  hire  therefor,  except  only  as  to  the  slave  Eliza  and  her  issue, 
Mary,  Francii,  Celeste,  Aa/ron  and  Green,  which  are  now  adjudged  to  belong 
to  the  community  of  acquets  and  gains  which  existed  between  the  said  plain- 
tiff and  her  said  husband  Thomas  B.  Percy.  And  it  is  further  decreed,  that 
the  said  community  is  indebted  to  the  said  plaintiff  in  the  sum  of  $750,  for  the 
price  of  the  said  slave  Eliza  and  her  child  Mary,  and  in  the  further  sum  of 
$500  for  the  value  of  said  slave  Shadraeh,  sold  by  said  husband,  with  tacit 
mortgage,  and  with  interest  on  said  sums  from  the  death  of  said  husband  ;  and 
that  for  the  purpose  of  ascertaining  the  date  of  said  tacit  mortgage  and  making 
a  proper  reduction  from  the  amount  awarded  by  the  court  below  for  hire,  and 
other  necessary  proceedings,  this  cause  be  remanded.  The  costs  of  the  appeal 
to  be  paid  by  the  plaintiff;  and  those  of  the  suit  in  the  court  below,  to  be  paid 
by  the  said  administrator. 
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F.  Shelben  v.  D.  Miller. 

JidgBeDt  WM  rendered  la  fiiTor  of  plainiUT  agminst  defendant  in  th«  State  of  lHaeiuippi.    Under  • 

ftaCato  of  thai  St&te,  the  elerk  of  the  coort  which  rendered  the  Jadpnent,  eelnd  and  aold  it  for 

the  p^jnment  of  hie  coeti.    The  defendant  porchased  it.    SM  :  That  It  ie  competent  for  the  So- 

e  Ooort  to  examine  the  regularitj  of  the  proceedings  under  which  the  jadgment  waa  sold. 

mrcM: 

L  Becaoie  the  deacription  of  the  rait  in  the  ezeention  laraed  by  the  clerk,  did  not  dcaeribe  correctly 

the  jodgment  which  was  to  be  aold. 
1  BeeaoK  the  record  does  not  show  that  the  defendant  paid  the  amount  of  his  bid  for  the  Judgment. 
t.  Because  the  SheriJT  made  no  asslgiunent  of  the  judgment  to  the  defendant,  as  required  bj  the 


Ibe  eoert  wfll  not,  where  it  can  be  ayoided,  declare  an  act  of  a  sister  State  uncoastttntional. 
Vhcre  the  proeeedingi  are  eoB  partem  and  without  notice  to  the  party  whose  rights  are  to  be  affected, 
flw  fnma  of  law  moat  be  strictly  complied  with. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  Farrar,  J. 
T.  P.  Ihrrar^  for  plaintiff.    Staey  A  Sparrow  and  Grymes,  for  defendant 
tnd  appeUant. 

Bfchanak,  J.  This  is  a  suit  upon  a  Mississippi  judgment,  rendered  in  the 
nrcoxt  Oomrt  of  Adams  county,  on  the  24th  of  November,  1841. 

The  defence  is,  that  the  judgment  was  satisfied  and  extinguished  by  a  pur- 
diase  of  the  said  judgment,  by  the  defendant,  at  a  Sheriff's  sale,  on  the  2d  of 
December,  1844. 

The  judgment  was  seized  and  sold  upon  an  execution  for  costs,  issued  upon 
tiie  motion  of  the  clerk,  in  yirtue  of  an  act  of  the  Legislature  of  Mississippi, 
approTed  the  24th  February,  1844. 

l^e  counsel  of  appellee  contends,  that  the  purchase  of  the  judgment  by  said 
defendant,  is  a  nullity,  the  law  under  which  it  was  sold,  being  in  violation  of 
the  Constitution  of  the  United  States,  Article  1st,  section  10th,  which  declares 
that  no  State  shall  pass  any  law  impairing  the  obligation  of  contracts. 

The  Mississippi  statute  of  Feb.  24th,  1844,  provides,  in  substance,  that  when 
tn  execution  issued  upon  any  judgment  in  Mississippi  shall  have  been  or  shall 
hereafter,  be  returned  nulla  bana^  and  when  there  are  any  costs  due  in  the  suit, 
it  gfaall  be  lawful  for  any  person  interested  in  the  receipt  of  the  costs  due,  at 
fte  next  term  after  the  passage  of  the  act,  or  at  the  next  term  succeeding  such 
return  of  the  execution,  to  move  the  court  which  rendered  the  judgment  for 
an  order  to  sell  the  judgment  at  public  auction  to  the  highest  bidder  for  cash. 

The  statute  further  provides,  that  if  the  defendant  in  the  suit  purchase  the 
judgment  at  the  sale  made  in  execution  of  such  order,  the  Sheriff  shall  assign 
the  judgment  to  him ;  and  "the  sale  and  assignment  shall  operate  as  a  com- 
plete satis&ction  and  extinguishment  of  the  judgment" 

The  practical  operation  of  this  statute  is  exemplified  by  the  facts  of  the  pre- 
sent ease. 

The  plaintiff  brought  against  the  defendant  and  others,  in  the  Adams  county 
Circuit  Court,  an  a(;^ion  of  assumpsit  upon  three  notes  of  hand  subscribed  by 
the  latter ;  and  recovered  judgment  upon  a  verdict  of  a  jury,  for  the  sum  of 
five  thousand  one  hundred  and  five  dollars,  with  costs  of  suit  Upon  this 
judgment,  a  writ  of  fieri  /aeia$  was  issued,  and  was  returned  nulla  hona^  at 
the  May  term  of  the  court,  1842.    Nothing  further  was  done  in  the  suit,  until 
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Shrldri  the  May  term  of  the  court,  1844,  being,  it  is  presumed,  the  next  term  after  the 
MiLLKB.  passage  of  the  act  of  the  Legislature  of  the  24th  Feb.,  1844,  when,  on  motion 
of  the  clerk  of  the  coqrt,  an  order  was  made  to  sell  the  judgment  to  satisfy 
the  costs  then  due.  The  judgment  was  accordingly  advertised  and  sold  to  "the 
defendant  for  the  sum  of  thirty-one  dollars  and  ninety  cents,  being,  as  is  sup- 
posed, the  exact  amount  of  the  costs  of  the  suit  with  the  costs  of  the  saleaddedL 

Now,  the  plaintiff  ^s  action  of  assumpsit  was  unquestionably  the  remedy 
given  him  by  law,  for  enforcing  the  obligation  of  the  defendant's  contract  as 
contained  in  his  promissory  notes  sued  upon.  The  judgment  in  that  action 
fixed  the  defendant's  obligation  and  made  it  executory.  It  even  superadded 
another  accessory  and  incidental  obligation  to  the  primitive  obligation  of  tho 
contract,  namely,  that  of  paying  the  costs  of  the  suit.  But  by  the  effect  of 
the  statute  of  the  24th  of  February,  1844,  the  fulfilment  of  this  incidental  obli- 
gation, relieves  him  entirely  from  the  principal  one,  sanctioned  though  it  had 
been  by  a  solemn  judgment ;  and  tho  payment  of  the  insignificant  amount  of 
thirty-nine  dollars  costs,  which  he  was  already  bound  by  that  judgment  to 
pay,  satisfied  a  debt  of  five  thousand  dollars,  which  the  plaintiff  had  too  cre- 
dulously supposed  he  was  securing  by  the  incurring  of  those  costs. 

The  constitutionality  of  the  statute  in  questions  appears  never  to  have  been 
passed  upon  in  the  tribunals  of  Mississippi ;  but  that  doubts  have  there  been 
entertained  upon  that  subject,  may  be  inferred  from  the  language  of  Chief 
Justice  Sharkey,  in  pronouncing  the  opinion  of  the  High  Court  of  Errors  and 
Appeals  in  the  case  of  Lm  v.  BoyJcin^  Idth  Smedes  &  Marshall,  580. 

But  we  are  unwilling  to  put  our  decision  of  this  case  upon  the  unconstitu- 
tionality of  an  act  of  the  Legislature  of  a  sister  State,  if  it  can  be  avoided.  We 
therefore  tiirn  to  the  other  ground  taken  by  the  courscl  of  appellee  to  defeat 
the  plea  of  the  defendant,  that  the  judgoicnt  in  Mississippi  has  been  satisfied 
and  extinguished  by  the  Sheriff's  sale  of  the  2d  December,  1844. 

The  appellee  contends  that  that  sale  cannot  have  the  effect  claimed  for  it, 
because  of  an  incorrect  description  of  the  judgment  sold,  and  for  other  irregu- 
larities in  the  proceedings. 

.  Our  right  to  examine  the  irregularity  of  the  proceedings  in  question,  has 
been  disputed  by  the  appellant.  But  we  consider  this  point  settled  adversely 
to  his  views,  by  the  decision  in  the  case  of  McDonoglh  v.  Gravier^a  Curator^  9 
Louisiana  Reports,  a  decision  confirmed  in  the  case  of  McGary  v.  Dunn^  1st 
Ann.     Gales  v.  Christy ^  4th  Ann.,  and  others. 

A  party  who  claims  title,  is  bound  to  make  out  his  title ;  and  the  proof  to 
divest  a  title  should  be  equally  complete.  This  latter  principle,  indeed,  is  con- 
secrated in  the  Constitution  of  tho  United  States.  *' No  person  shall  be  de- 
prived of  life,  liberty,  or  property,  without  due  process  of  law."  Constitution 
United  States,  5th  amendatory  article. 

There  is  no  question  that  the  judgment  upon  which  this  suit  is  based,  was 
originally  tho  property  of  plaintiff;  the  defendant  alleges  that  plaintiff  has 
been  divested  of  that  property.  It  is  incumbent  upon  him  to  show  that  such 
divestiture  has  taken  place  by  duo  process  of  law;  that  the  proceedings  by 
which  the  extinguishment  of  the  judgment  is  alleged  to  have  been  effected, 
have  been  clothed  with  the  formalities  required  by  the  statute  upon  which  they, 
were  founded.  The  necessity  of  a  strict  observance  of  the  forms  of  law  is 
especially  obvious,  when  the  proceedings  have  been  ex  parte^  without  notice  to 
the  party  whose  rights  have  been  affected  by  them.    Viewed  in  this  aspect,  we 
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are  dispose*)  to  subject  the  statute  of  the  24th  of  Februaiy,  1844,  to  the  strictest       Brlooi 
interpretatiou.  Mnxn. 

Testing  the  regularity  of  those  proceedings  as  ezhibit3d  in  the  record  by  a 
comparison  with  that  statute,  we  find  them  deficient  in  the  following  parti- 
culars; 

1.  That  the  description  of  the  suit,  in  the  execution  issued  by  the  clerk,  did 
not  describe  correctly  the  judgment  which  was  to  be  sold. 

2.  That  the  record  does  not  show  that  the  defendant  paid  the  amount  of  his 
bid  for  said  judgment 

3.  That  the  Sheriflf  has  made  no  assignment  in  writing  of  the  judgment  to 
defendant,  as  required  by  the  statute. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 

Application  for  re-hearing  refused.* 


J.  L.  OwBK,  Administrator,  v.  H.  F.  Vanderslice. 

DegJFwdaat  being  med  on  his  prominory  note,  pleaded  two  accoonta  for  work  and  labor  done  In  coni' 
pfn—rton  and  payment    BHd  :  The  Coart  below  properly  r^ected  the  eridence  offered  on  part« 
of  the  defendant  to  prove  that  the  work  waa  done,  and  the  prieea  charged  were  reasonable.    0.  C. 


Piamilant  caaaot  eompensate  a  debt  doe  by  note,  by  an  aeooont  for  work,  where  there  was  no  agree- 
meat  to  pay  a  fixed  price  for  the  work  and  no  acknowledgement  of  the  correctness  of  the  account. 

APPEAL  from  the  District  Court  of  the  Parish  of  West  Feliciana,  Sterling, 
J.  C.  Satliff,  for  plaintiffl  Bretoer  di  Collim,  for  defendant  and  appel- 
lant.. 

BccHAXAK,  J.  Defendant  being  sue<l  upon  his  promissory  note,  pleaded  two 
aocoants  for  work  and  labor  done  in  compensation  and  payment  The  Court 
beloiw  property  rejected  the  evidence  offered  on  the  part  of  the  defendant  to 
prove  that  the  work  was  done,  and  the  prices  charged  were  reasonable.  C.  C. 
2205.  The  claim  sued  on  was  an  unconditional  promise  to  pay  a  sum  of  money 
eertaiD.  That  set  up  in  defence  had  neither  been  the  subject  of  an  agreement 
to  pay  *  fixed  price  for  the  work,  nor  been  liquidated  by  an  acknowledgement 
of  tbe  correctness  of  the  account  after  the  completion  of  the  work.  The  latter 
case  would,  indeed,  have  been  the  only  proper  ground  of  a  plea  in  corapensa- 
tioo.  But  had  there  been  an  agreement  for  a  fixed  price  to  be  credited  upon 
the  note,  coupled  with  proof  that  the  work  had  been  done  according  to  agree- 
ment, this  would  have  come  within  the  definition  of  payment  given  in  Article 
21S7  pf  the  Code,  and  such  proof  would  have  been  properly  offered  under  the 
plea  of  payment    But  that  is  not  the  present  case. 

The  plaintiff*  has  asked  for  damages  as  for  a  frivolous  appeal ;  but  the  evi« 
denoe  discloses  equities,  which  incline  us  to  consider  this  as  not  a  case  for  dam- 

Jadgment  affirmed  with  costs. 


*ln  ibe  appHeatlon  for  a  re-hearing,  ft  was  stated  that  a  gentleman  of  the  Mississippi  bar  had  In* 
iiiwfl  Mr.  Aocy,  that  the  High  Ooart  of  Errors  and  Appeals  of  that  Bute,  had  but  recently  decided 
fc  caee,  a^viog  tbe  constltntlonality  of  the  law.    The  case,  It  was  said,  bad  not  been  reported. 

25 
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i    0    IQOl 
Caael 

lni7  7981  ly  THE    Matt  BR  op  the   Successon   op   Wilpord   Kemp,  deceased. 

Opposition  op  William  Kemp. 

The  Clerk  certified  that  the  record  contained  all  the  docnments  filed,  all  the  teetimony  adduced,  etc^ 
**  that  ean  bs/bund  on  file  and  qf  record.'^    Appeal  dismissed  for  insufficiency  of  certificate. 

APPEAL  from  the  District  Court  of  tho  Parish  of  St.  Helena,  Stirling,' 3 . 
J,  B.  db  J,  Z>.  Jones^  for  plaintiff  and  appellant.  E.  T.  Merrick^  for  de- 
fendant 

Campbell,  J.  Appellees  move  the  dismissal  of  this  appeal  for  the  reason, 
among  others,  that  the  Clerk  does  not  certify  that  the  record  contains  all  tho 
evidence  on  which  the  case  was  tried. 

The  Clerk  certifies  that  the  record  contains  all  the  documents  filed,  all  the 
testimony  adduced,  etc.,  ^^tkat  can  he  found  on  file  and  of  record,^'* 

It  does  not  follow  from  this  certificate  that  other  testimony  may  not  have 
been  adduced  on  the  trial,  than  appears  on  the  record.  Indeed  the  record  con- 
tains no  o'her  than  documentary  evidence,  and  it  is  evident  from  the  proceedings, 
that  parol  evidence  must  have  been  adduced  though  it  may  not  have  been 
reduced  to  writing,  or  that  the  case  was  tried  upon  the  admissions  of  parties. 
Carpenter  v.  Reynolds^  3  A.,  592.  Pomll  v.  Williams^  5  R,,  169.  6  La.,  166. 
Anderson  v.  Stephens,  6  La.  808. 

No  application  has  been  made  for  the  correction  of  this  apparent  error.  Tho 
appeal  is  thsr^ore  dismissed. 


A.  Cash  v,  J.  Durand. 

Picn.— Charge  of  fraud  against  defendant  for  obtaining  the  notes  of  plaititifT  under  false  pretences 
and  misrepresentation.    JUld  :  That  there  iras  no  proof  of  defendant's  fraud. 

A  PPEAL  from  the  Third  District  Court  of  the  Parish  of  Jefferson,  Clarke,  J. 
JjL  J.  R.  VanDalsen,  for  plaintiff  and  appellant.  Ogden  db  Leovy  and  Ikoce 
d  Foster,  for  defendant 

YooRHiEs,  J.  The  plaintiff  alleges,  that  she  was  the  owner  of  two  proniis.sory 
notes  drawn  by  the  defendant  to  the  order  of  and  endorsed  by  John  M.  Durand^ 
dated  the  24th  of  November,  1846,  one  for  the  sum  of  $2047  88 J,  payable  five 
years  afler  date,  and  the  other  for  the  sum  of  $1751  83i,  payable  nine  years 
afler  date,  and  both  secured  by  mortgage  on  certain  property  situated  in  tho 
parish  of  Jefferson  ;  that  she  was  induced  to  surrender  said  notes  to  the  defend- 
ant, on  his  representation  that  it  was  for  the  purpose  of  erasing  tho  mortgage 
and  selling  the  property,  so  as  to  enable  him  from  its  proceeds  to  give  imme- 
diate assistance  to  his  uncle,  John  M,  Durand,  who  was  embarrassed  in  his  mo- 
ney affairs,  and  to  reinstate  him  in  business,  and  thereby  enable  him  to  pay  her, 
and  for  which  he  was  to  give  her  his  joint  obligation  with  his  uncle ;  that  sho 
surrendered  said  notes  on  or  about  the  17th  of  April,  1851,  and  reeeited  two 


NEW  ORLEANS,  MARCH,  1854.  191 

joint  noteg  from  John  Durand  and  John  M,  Durand,  amounting  in  the  aggre-         Cam 
gate  to  (4^00,  as  collateral  security,  thi^  the  former  would  fulfil  his  contract       DvaAso. 
witii  the  latter  as  soon  as  he  should  affect  the  sale  of  said  property  ;  that  in 
Tiew  of  said  agreement,  on  the  17th  of  June,  1851,  John  Durand  convejed  to 
Itaae  A.  Smith  hy  authentic  act  seven  lots  of  ground  and  improTements  thereon, 
&C.,  and  on  the  3d  of  July,  1851,  the  latter  couTeyed  the  same  property  to 
James  B.  Durand^  a  young  brother  of  the  defendant ;  that  the  said  defendant 
has  sold,  or  otherwise  disposed  of,  the  remainder  of  the  property  described  in 
the  act  of  sale  from  Mrs.  E.  A.  Durand  to  him,  and  on  which  a  mortgage  ex- 
isted to  secure  the  payment  of  ^id  original  notes ;  that  having  made  a  simu- 
lated sale  of  said  property,  first,  to  Immc  A.  Smith  and  from  the  latter  to  his  k^ 
young  brother,  the  defendant  now  refuses  either  to  give  the  promised  aid  to  his 
ande,  in  order  to  enable  him  to  pay  her,  or  to  give  her  the  same  or  equal  secu- 
rities to  those  which  he  fraudulently  obtained  from  her  by  false  representations 
and  promises ;  that  the  defendant  has  been  guilt}"  of  a  gross  fVaud  in  obtaining 
from  her  her  good  and  legal  securities  by  means  of  false  promises  and  misrepre- 
sentations: and  that  the  two  sales  of  the  17th  of  June,  1851,  and  of  the  8d  of 
July,  1851,  from  the  defendant  to  Imuic  A,  Smith  and  fi*om  the  latter  to  James 
B,  Durand^  are  false  and  simulated,  and  made  with  a  view  to  defraud  her  of  her 
l^^al  rights  as  a  mortgage  creditor.    She  therefore  prays  that  the  defendant  be 
cited,  and  also  arrested  to  answer  the  charge  of  fraud ;  that  he  be  condemned 
to  pay  her  the  sum  of  $3798  66f,  amount  of  said  mortgage  notes,  with  8  per 
cent,  per  annum  interest  from  maturity,  that  on  the  charge  of  fraud  he  be  dealt 
with  according  to  law,  and  that  the  sales  firom  the  defendant  to  Isooa  A.  Smith 
and  from  the  latter  to  James  B.  Durand  be  declared  fraudulent,  simulated  and 
Toid.     The  defendant  was  accordingly  aiTCsted  and  held  to  bail.    An  exception 
to  the  plaintiff^ei  petition  was  filed  by  him  and  overruled.     He  then  pleaded  the 
general  issue.                                          ^ 

The  case  was  submitted  to  a  jury,  who  found  a  verdict  in  favor  of  the  dc- 
fendant,  and  from  the  judgment  thereon  rendered,  the  plaintiff  appealed. 

The  record  shows  that  on  the  ^th  of  November,  1845,  the  wife  of  John  M. 
Durand^  authorized  by  him,  sold  to  the  defendant  certain  lots  of  ground  and 
buildings  thereon ^  &c.,  situated  in  the  parish  of  Jefferson.  As  the  price,  sun- 
dry promissory  notes  were  given  by  the  vendee,  payable  at  different  periods, 
and  secured  by  the  vendor*s  privilege  and  mortgage.  The  vendor  deposited  in 
the  hands  of  the  plaintiff  two  of  these  notes,  the  same  described  in  her  petition, 
to  secure  the  payment  of  a  loan  of  $3000  which  he  had  obtained  from  her,  and 
for  which  she  held  his  interest  notes.  Thus  it  appears  that  John  J/1  Durand^ 
and  not  the  defendant,  was  indebted  to  her,  and  that  the  notes  in  question 
were  not  held  by  her  as  owner,  but  as  pledgee.  But  it  may  be  asked,  why 
were  these  notes  taken  out  of  the  possession  of  the  plaintiff  and  restored  to  the 
defendant?  The  defendant,  it  appears,  on  the  14th  of  April,  1851,  retroceded 
to  his  vendor  five  of  the  lots  of  ground  and  buildings  thereon,  &c.,  which  he 
had  purchased  from  her  on  the  24th  of  November,  1845,  and  the  restoration  of 
the  notes  in  question  constituted  a  part  of  the  consideration  of  that  retrocession. 
The  plaintiff  admits  in  her  petition  that  she  received  the  two  joint  notes  of  the 
defendant  and  his  uncle,  amounting  in  the  aggregate  to  $4300 ;  and  it  is  neither 
alleged  nor  proved  by  her  that  the  defendant  bound  himself  to  give  her  any 
other  security  for  the  restoration  of  his  notes.  It  is  true  that  mortgage  notes 
of  Zebedee  Doten,  in  favor  of  John  M.  Durand^  which  turned  out  to  be  worth- 
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Cash         legg^  were  given  to  the  plaintiff  as  good  security  in  lieu  of  those  of  the  defend- 
DuRAXD.       ant.    But  by  whom  were  they  given  ?    Not  by  the  defendant,  but  by  John  M, 
Ihirand  himself,  the  plaintiff's  debtor. 

If  any  fraud  or  deception  was  practiced  upon  the  plaintiff  in  relation  to  the 
DoUn  notes,  such  frand  or  deception  must  be  imputed,  in  our  opinion,  to  John 
M.  Ihirand,  who  was  the  real  party  in  interest.  The  obliquity  of  conduct  on 
th3  part  of  John  M.  Darand  in  the  tranfzaction  which  has  given  rise  to  this  suit, 
may,  we  think,  be  fairly  deduced  from  his  own  testimony  given  in  the  cause, 
his  various  acts,  and  particularly  his  affidavit  for  the  arrest  of  the  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  affinned  with  costs  in  both  courts. 

VanDaUefi,  on  an  application  for  a  re-hearing : 

The  counsel  for  plaintiff  and  appellant  respectfully  submits  the  following  as 
reasons  why  the  Hon.  Court  should  grant  a  re-hearing  in  these  premises. 

The  Hon.  Court  sustains  the  couusel  in  his  declarations  that  the  *^Doten^^ 
notes  given  to  plaintiff  were  worthless  and  wholly  non-effective,  and  that  the 
two  sales,  the  first  from  defendant  to  Smithy  and  the  second  from  Smith  to  de- 
fendant's younger  bother,  were  fraudulent;  and  also  that  plaintiff  fully  estab- 
lished her  title  to  the  original  mortgage  notes,  at  least  as  pledgee  from  John  M. 
Durand,  who  was  her  original  debtor,  and  the  payee  and  endorser  of  those 
notes  so  pledged. 

From  this  point,  the  interest  of  the  plaintiff  was  overcome  by  the  following 
(in  effect)  reasoning  of  the  Hon.  Court :  Say  the  Hon.  Court,  "/oAn  M.  JDurand 
was  her  debtor,  not  the  defendant,  who  owed  her  nothing.  She  also  received 
the  joint  notes  of  defendant  and  John  M,  Durand  as  additional  security.*'  And 
lastly,  *The  plaintiff  was  only  the  pledgee  of  the  original  notes."  And  then,  as 
judgment  against  plaintiff  immediately^  follows,  counsel  is  compelled  to  the  only 
conclusion  deduciable  from  the  argument  of  the  Court,  to  wit :  That  because 
the  plaintiff  was  only  the  pledgee  of  the  notes,  the  defendant  was  not  guilty  of 
fraud  in  obtaining  possession  of  them  by  the  base  trickery  and  dissimulation  he 
so  successfully  practiced  upon  the  plaintiff.  With  profound  deference  for  the 
expressed  opinion  of  the  Hon.  Court,  counsel  will  proceed  to  consider  the  three 
branches  of  the  above  set  forth  reasoning,  and  not  without  the  fullest  confidence 
of  being  able  to  convince  the  Hon.  Court  that  the  plaintiff's  claims  for  a  re- 
hearing, are  based  upon  and  sustained  by  the  clearest  principles  of  law. 

1st.  *^  John  M.  Ihirand  was  her  debtor,  not  the  defendant,  who  owed  her 
nothing." 

C.  C,  -3100.  **  The  pledge  is  a  contract  by  which  a  debter  gives  something  to 
his  creditor /or  his  debt."  John  M,  Durand  was  our  debtor  and  gave  us  the 
notes  as  a  pledge  to  secure  that  debt 

C.  C,  3108.  **  Every  lawful  obligation  may  be  enforced  by  the  auxiliary  obli- 
gation of  pledge." 

John  M.  i)wmrt<?'«  obligation  to  plaintiff  was  lawful,  and  she  had  a  right  to 
enforce  it  by  the  auxiliary  obligation  of  a  pledge. 

C.  C,  3109.     "A  debtor  may  give  in  pledge  whatever  belongs  to  him." 

John  M.  Durand  was  the  original  payee  and  endorser  of  those  notes,  had 
them  in  his  possession,  and  pledged  them  to  plaintiff  before  their  maturity,  for 
a  legal  cause ;  and  negotiable  money  obligations  so  drawn,  so  endorsed,  and  so 
transferred  to  an  unsuspecting  third  person,  without  notice  of  any  fraud  or  want 
of  consideration,  carry  with  them  every  right  known  to  the  law,  to  enforce  their 
payment  for  all  the  purposes  and  to  the  full  extent  of  the  transferee's  property 
in  them.  See  all  the  jurisprudence  of  Louisiana  on  this  subject,  and  every 
American  and  English  writer  on  Bills  and  Notes.  See  also,  C.  C,  8121,  8122, 
8124.     See  also  King  v.  Oayoso,  8  N.  S.,  878. 

It  was  not  pretended  that  the  defendant  was  entitled  to  receive  notice  of  «/bAA 
M.  Durand^H  pledge  to  plaintiff,  of  the  obligations  of  defendant;  but  if  it  had 
been,  or  if  this  Hon.  Court  have  any  doubt  on  the  point,  Art.  8128,  C.  C,  lays 
the  question  at  rest,  for  that  Article  expressly  declares  that  such  notice  is  un- 
necessary.    King  v.  Gayoso,  8  N.  S.,  373. 

C.  C,  3187.  *'  If  the  debt,  which  has  been  given  in  pledge  becomes  due  before 
it  is  redeemed  by  the  person  pawning  it,  the  creditor,  (pledgee,)  by  virtue  of 
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the  tniufer,  which  has  been  made  to  him,  shall  be  justified  in  receiving  the         ^^ 
amoaot,  and  in  taking  measures  to  recover  it."  Dubajis. 

It  is  confidently  believed,  that  after  the  above  authorities  shall  have  been  ex- 
amioed,  the  Hon.  Court  will  conclude  that  the  first  considered  ground  as  a 
reason  for  judgment,  is  wholly  untenable. 

We  now  consider  the  second  branch,  to  wit :  "  The  plaintiff  also  received  the 
joint  notes  of  defendant  and  John  M,  Durand  as  additional  security." 

As  addiUonal  security  for  what,  did  she  receive  them  ?  There  is  not  one  lino 
in  the  record  that  shows  the  plaintiff  to  have  received  them  in  payment  of  the 
mortgage  notes,  nor  was  any  such  absurdity  contended  for  by  defendant's  coun- 
sel, eitber  in  the  IMstrict  Court  or  in  this  Hon.  Court  Then  for  what  purpose 
were  they  given  ?  A  legal  mind  can  only  conclude  (in  absence  of  positive  proof) 
that  they  were  handed  to  plaintiff  as  a  pledge  for  the  fulfilment  of  a  double  obli- 
gatioD  of  her  debtor,  the  defendant:  1st,  That  acknowledging  himself  to  be 
the  debtor  of  plaintiff  by  reason  of  her  possession  of  his  obligations,  he  intended 
them  as  a  pledge  that  he  would  not  wrong  her ;  and  2d,  Being  well  assured 
that  the  plaintiff  was  fully  convinced  she  would  never  receive  back  the  money 
she  had  loaned,  except  by  means  of  the  pledige  she  held  legally,  and  on  which 
chose  pledged  he  (defendant)  was  the  principal  obligor ;  the  act  of  executing 
and  giving  to  her,  new  notes,  made  and  endorsed  by  himself  and  his  uncle,  was 
a  solemn  pledge  that  he  would  secure  to  her  the  debt  due  her,  for  the  payment 
of  which  she  held  his  mortgage  paper.  This  is  what  we  charged,  what  the 
plaintiff  did  necessarily  believe  and  the  defendant  both  promised  and  intended 
the  plaintiff  should  believe.  Any  other  conclusion  would  lead  into  a  labyrinth 
of  fidse  logic.  The  money  due  to  plaintiff  was  her  little  all.  Before  her  was 
her  debtor  and  pledgor,  beside  him  was  the  debtor  of  the  thing  pledged,  on 
wiiich,  by  the  clearest  and  strongest  provisions  of  our  Civil  Code,  she  had  a 
paramoont  privilege  to  the  extent  of,  and  for  the  restitution  of  her  loan.  And 
yet  the  Hon.  Court  said  the  defendant  was  not  our  debtor.  Not  to  be  our 
debtor,  defendant  must  have  paid  our  debt ;  for  he  was  our  debtor  while  we 
remained  the  legal  pledgee  of  those  mortgage  notes  which  he  and  his  property 
were  boand  to  us  for. 

C.  C,  3187.  From  the  laws  cited,  this  position  is  too  clear  to  be  successfully 
asailed,  which  leaves  us  to  examine,  as  to  one  fact,  to  wit :  Did  he  pay  us  ? 
There  can  be  but  one  answer :  he  did  not.  Nor  has  it  been  pretended,  nor  is  it 
so  declared  in  the  judgment  of  this  Hon.  Court.  From  the  beginning  one  of 
defendant's  counsel  has  contended  that  his  client  owed  us  nothing,  never  had 
owed  lis  anything ;  that  although  we  were  pledgees  of  notes  which  the  law 
sajs  we  could  coUect  {h)m  defendant,  yet,  says  he,  my  uncle  John  should  have 
SQirendered  them  to  me  as  per  document  D,  page  55,  of  the  record,  and  as  uncle 
John  has  done  him  wrong,  by  not  surrendering  to  him  according  to  document 
D,  a  thing  the  poor  plaintiff  knew  nothing  about,  and  is  in  no  manner  bound  by, 
he  » justified  in  taking  from  us  our  securities  by  false  pretences  and  misrepre- 
sentations. This  logic  is  certainly  not  less  startling  than  new.  To  sustain  such 
a  position,  the  maxims,  that  *'  all 's  fair  in  war,'^  "  stratagem  is  better  than 
foree,"  and  "all 's  well  that  ends  well,"  may  be  properly  cited;  but  there  is 
ao  maxim  or  principle  of  law  or  natural  right  to  sustain  it,  notwithstanding  this 
Hon.  Court  seems  to  have  considered  the  argument  favorably. 

Another  of  defendant's  counsel  contended  at  bar  that  it  is  alleged,  the  defen- 
dant promised  to  sell  the  property  on  which  the  notes  bore  mortgage,  if  plain- 
tiff would  let  him  have  the  notes;  and  that  forasmuch  as  defendant  did  sell  the 
property  when  he  had  obtained  the  notes,  he  had  done  all  he  had  promised, 
and  plaintiff  had  no  cause  to  complain.  Yes,  he  did  sell  the  property,  and  as 
p«  the  evidence  in  the  record,  he  conveyed  it  into  the  pocket  of  his  young  bro- 
ther to  take  it  back  at  wilL    This  position  is  certainly  below  legal  criticism. 

The  third  branch  proposed  to  be  considered,  to  wit :  The  plaintiff  was  only 
the  pledgee  of  the  notes,  has  been  necessarily  touched  in  the  first  part  of  this 
brieC  All  the  laws  shewing  that  the  pledgee's  right  against  the  debtor  of  the 
thing  pledged,  is  pure,  clear  and  forcible,  have  already  been  cited.  Much  more 
ooald  be  said  on  this  point  if  there  ever  had  been  an  expressed  opinion  adverse 
to  SQch  a  right  in  a  pledgee ;  but  as  all  laws  and  authorities  are  clearly  in  favor 
of  the  right  of  a  pledgee,  as  is  sought  to  be  enjoyed  by  this  pkiintiff,  counsel 
viQ  close  this  brief,  by  praying  that  the  re-hearing  may  be  granted. 
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Cash  SaMB    CaSE — On   THE   APPLICATION    FOR   A   Re-HBARINO. 

V. 

SLTDELL,  0.  J.    Purfluant  to  the  opinion  of  a  majority  of  the  Judges,  it  is 
ordered  that  the  re-hearing  prayed  for  in  this  case  be  refused. 
Buchanan,  J.,  and  Ogdbn,  J.,  dissenting. 


John  Buhlf.r  v.  J.  A.  McHatton. 

The  circnmstance  that  a  slave  Is  not  a  cook  does  not  constitute  a  redhlbitoi^defect^anleaitbai  qual- 
ity was  the  principal  motive  for  the  purchase.    C.  C,  8507. 

Parol  evidence  is  inadmissible  to  prove  that  a  slave  sold  was  represented  as  ponessing  quallflcfttioiis 
not  mentioned  in  the  act  of  sale. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge.    The 
case  was  tried  by  a  jury  before  Robertson^  J.    J.  W.  Seymour^  for  plaintifT 
and  appellant    Louyy^  Davidson  and  McRattoTiy  for  defendant 

Caupbell,  J.  This  is  a  redhibitory  action,  instituted  to  annul  the  sale  of  a 
6htve  and  for  the  return  of  the  price.    The  .vice  alleged  is  madness.    Plaint ilT 

*  s^^eksthe  rescission  of  the  sale  on  the  further  ground  that  the  slave  sold  was, 
by  a  verbal  contract,  warranted  a  good  cook,  when  in  truth,  she  had  no  ac- 
Maintance  whatever  with  cooking.  There  is  no  allegation  that  this  quality 
was^e  principal  motive  for  the  purchase. 

*  *  The  ^3  was  tried  by  a  jury,  and  in  conformity  with  their  verdict,  judgment 

*  wSs  M'ndered  in  favor  of  defendant 

^  On  the  trial  of  the  cause,  plaintiff  offered  testimony  for  the  purpose  of  show- 
ing that  the  slave  Jane^  in  controversy,  was  verbally  warranted  to  him  by  de- 
fendant as  a  good  cook,  and  that  she  was  in  reality  totally  valueless  for  that 
purpose,  which  testimony  was  rejected  by  the  Judge,  on  the  ground  that  the 
want  of  this  quality  not  being  a  redhibitory  vice,  unless  this  quality  formed  the 
principal  motive  of  the  purchase,  and  there  being  no  allegation  of  this  fact,  but 
the  action  being  for  the  rescission  of  the  sale  on  the  ground  of  redhibition 
alone,  such  testimony  could  not  be  received. 

Another  reason  assigned  for  its  rejection,  is,  that  the  agreement  of  the  parties 
having  been  reduced  to  writing,  neither  one  of  them  can  be  permitted  to  go  be- 
hind the  same  and  give  in  evidence  a  parol  understanding  or  agreement  of  a 
fact  not  included  in  such  written  agreement  In  these  opinions  of  the  Judge 
of  the  District  Court  we  concur.  The  action  is  purely  one  for  the  rescission  of 
the  sale  for  redhibitory  defects.  Not  being  a  cook,  is  not  a  redhibitory  defect 
unless  that  quality  was  the  principal  motive  of  the  purchase.  C.  C,  2507.  Nor 
is  there  any  demand  for  the  diminution  of  the  price,  or  any  allegation  of  fraud. 

The  authority  of  MilUken  v.  Andrews  and  others,  11  R.,  242,  fully  sustains 
the  ruling  of  the  last  point 

The  Art  2508  prescribes  that  tlie  buyer  who  institutes  the  redhibitory  action, 
must  prove  that  the  vice  existed  before  the  sale  was  made  to  liim,  unless  it 
makes  its  appearance  within  three  days  immediately  following  the  sale,  when 
its  pre-ezistence  is  presumed. 

From  the  testimony  of  Dr.  Devall  and  his  wife,  who  hired  the  slave  from 
plaintiff  some  ten  days  after  the  sale  and  retained  her  eight  months,  and  of  A, 
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CarUe,  it  appears  that  though  she  acted,  as  it  is  expressed,  "oddly  an d  strangely,  ^ *  BniLeB 
it  did  not  attract  particular  attention,  and  was  not  noticed  for  a  month  or  more.  McHjittox. 
That  she  refused,  from  religious  scruples,  to  eat  or  take  medicines  on  Fridays, 
ind  later,  cm  Saturdays,  saying  that  God  had  appeared  to  her  and  forbidden  it. 
ThiS|  and  the  fact  of  her  having  on  one  occasion  burnt  her  clothes,  seem  to  have 
indaced  the  beUef  on  the  part  of  the  witnesses,  that  the  girl  labored  under  an 
aberation  of  mind,  which  they  ascribed  to  religious  enthusiasm  and  grief  at  be- 
ing separated  from  her  children. 

If  it  be  conceded  that  these  speculative  opinions,  formed  on  the  conduct  of 
the  slave,  establish  insanity — which  is  by  no  means  clear — >ct  there  is  no  evi- 
dence showing  its  existence  at  the  time  of  the  sale  or  for  weeks  afterwards. 

On  the  other  hand,  the  testimony  of  Edger^  a  witness  for  defendant,  who  fre- 
qoendy  saw  and  conversed  with  the  slave  at  the  plantation  of  pUinliff  during 
the  year  succeeding  the  sale,  establishes  that,  to  all  appearances,  she  was  per- 
fectly sound  in  mind  and  body ;  that  he  frequently  heard  plaintiflf  speak  of  her 
cfaarMter  and  qualities  without  complaint,  except  for  her  religious  scruples. 

Bitter^  another  witness,  states  that  the  slave  was  a  servant  for  five  years  in  a 
&iiifly  in  which  he  lived,  and  that,  until  she  left  Kentucky,  (which  was  but  a 
short  time  before  the  purchase  by  plaintiff,)  she  was  sound  in  mind  and  body 
and  considered  a  very  valuable  servant 

We  think  the  evidence  sustains  the  verdict  and  that  there  is  no  error 
judgment,  which  is  affirmed  with  costs. 


H.  C.  Young  et  al.  v.  Citt  Bank  of  New  Orleans  et  als. 


I  of  a  mortgage  m  pretcrtbed  by  Article  8,888  of  the  GItH  Code,  is  Inditpensable  to 
Oe  cafiBreoBent  off  the  mortgage  Agaliut  third  persons.  The  instttatlon  of  a  suit  on  the  mortgage 
«  a  Itigafion  in  respect  to  it  does  not  dispense  with  the  reinscription . 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Robert- 
ton^  J.    Dunn^  for  plaintiff  and  appellant.     Morgan,  for  defendant 

Campbell,  J.  The  conclusion  at  which  we  have  arrived  on  one  of  the  points 
presented  in  this  case,  renders  it  unnecessary  to  inquire  into  the  many  conflict- 
ing demands  of  the  parties  litigant. 

The  mortgage  on  which  the  order  of  seizure  was  granted,  was  executed  on 
the  Sth  Hay,  1838,  and  recorded  on  the  10th  of  May,  of  the  same  year;  and  it 
does  not  appear  that  it  has  ever  been  reinscribed. 

Article  8,383  of  the  Civil  Code  provides  that  **The  registry  preserves  the 
evidence  of  mortgages  and  privileges,  during  ten  years,  reckoning  from  the 
diy  of  their  date :  their  effect  ceases,  even  against  the  contracting  parties,  if 
the  inscriptions  have  not  been  renewed  before  the  expiration  of  this  time,  in 
the  manner  in  which  they  were  first  made.*'  This  article  was  so  amended  in 
1842,  as  to  exclude  the  mortgages  given  by  the  stockholders  of  the  various 
property  banks  of  the  State,  from  the  operation  of  the  rule,  requiring  reinscrip- 
tion at  the  expiration  of  ten  years  from  the  date  of  their  registry;  (Acts  1842, 
p.  232),  leaving  it  in  full  force  with  regard  to  all  other  conventional  mortages 
^ttn  those  excluded. 
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Yorao  In  1848,  this  article  was  further  amended  by  making  it  the  daty  of  the 

Crrr  Bar.  Recorder  on  the  simple  application  in  writing  of  the  owner,  or  other  party  inter- 
ested to  erase  all  inscriptions  of  mortgages  which  have  existed  more  than  ten 
years  without  renewal.     Acts  1848,  p.  52. 

Under  this  article,  it  has  been  held  that  the  reinscription  as  prescribed  is 
indispensable  to  the  enforcement  of  the  mortgage  against  third  persons,  and 
that  in  the  institution  of  a  suit  on  the  mortgage,  or  a  litigation  in  respect  to  it» 
does  not  dispense  with  it  Shepherd  y.  K.  0.  Cotton  Frett^  %  A.  104.  McEl- 
rath  V.  Dupuy,  Curator^  2  A.  821.  ffyds  v.  Bennott  et  al,^  2  A.  799.  Adle  v. 
Anty^  5  A.  682.  We  are  of  opinion  that  prescription  results  from  the  omis- 
sion to  reinscribe  within  ten  years  from  the  date  of  its  first  registry. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of  the  District  Court 
be  annulled  and  reversed,  and  that  there  be  judgment  in  favor  of  the  plaintiflEs 
reinstating  and  perpetuating  their  injunction.  The  costs  of  both  courts  to  be 
borne  by  the  appellees. 

T,  0.  &  P.  E.  Morgan^  for  a  rehearing : 

In  this  case,  the  interveners  Pike  &  Menard^  respectfully  ask  of  the  court  a 
rehearing. 

The  counsel  for  interveners  understand  the  court  to  have  decided  the  case  on 
the  ground  of  want  of  reinscription  of  the  mortgage  granted  by  Lilley  and 
Wife  to  the  City  Bemh 

The  interveners  respectfully  represent  that  no  such  issue  was  made  in  the 
District  Court,  nor  has  it  been  made,  within  their  knowledge,  in  the  Supreme 
Court  That  this  defence,  if  it  would  avail  the  parties  in  this  case,  not  having 
been  set  up  by  them,  must  be  considered  as  waived,  and  cannot  now  be  supplied. 

We  respectfully  urge  upon  the  court  that  prescription  does  not  apply  in  this 
case  because,  in  the  first  place,  it  was  interrupted : 

Ist  By  the  executory  process  issued  8th  June,  1845,  and  there  is  a  pact  of 
■  nan  alienando  in  the  mortgage  of  Lilley  and  Wife  to  the  City  Bank,  See 
cases  of  Stanhorough  v.  Me  Call,  4  A.  R.  322,  827. 

2d.  By  payments  made  by  the  defendants  in  the  executory  proeesa 

The  executory  process  was  issued  on  the  8th  June,  1845,  and  returned  on 
the  17th  July,  1845,  with  an  endorsement  of  a  credit  of  two  hundred  and  fifly- 
nine  dollars  paid  by  the  defendants. 

An  alias  order  of  seizure  and  sale  issued  on  the  10th  February,  1847;  pro- 
perty seized  and  advertised  for  sale  on  1st  April,  1847,  and  sale  postponed  at 
request  of  defendants. 

Pluries  seizure  23d  February,  1848,  returned  11th  March,  1848,  credited 
with  the  sum  of  (1103  19)  eleven  hundred  and  three  dollars  and  nineteen 
cents,  paid  by  Henry  Carl  for  the  defendants. 

The  seizure  enjoined  in  this  case  Issued  for  the  balance  due  after  crediting 
these  payments. 

The  mortgage  of  Lilley  and  Wife  to  the  bank  is  dated  8th  May,  1838,  and 
the  debt  for  which  it  was  given  was  payable  in  five  equal  annual  instalments 
from  that  date.  C.  C.  3424,  8486.  8  L.  R.  262.  8  L.  R.  283.  12  L.  R.  455. 
1  R.  R.  656.     6  R.  419.     8  R.  145.     9  R.  18,  113.    8  A.  R.  652.    4  A.  R.  509. 

We  also  refer  the  court  again  to  the  5th  and  6th  points  made  in  our  printed 
briefs,  and  the  authorities  there  cited. 

In  the  case  of  King  v.  HieJcy^  2  A.  R.  867,  the  Supreme  Court  decided  that 
"  Prescription  is  an  exception  which  the  debtor  and  his  creditors  alone  can 
plead.  The  obligation  subsists  until  they  avail  themselves  of  the  prescript 
tion ;  courts  of  justice  cannot  supply  it"  And  in  the  case  of  Young  v.  Carl^ 
6  A.  412.  The  court  say  that  the  judgment  decreeing  the  present  plaintiff  in 
injunction,  creditors  of  the  defendant  in  this  suit,  is  cleariy  erroneous.  Then, 
if  the  present  plaintiff's  were  not  creditors  of  their  mother  (the  mortgagorX 
they  could  not  plead  prescription,  because,  say  the  court,  *'  prescription  is  an 
exception  which  the  debtor  and  his  creditors  alone  can  plead." 

We  understand  the  court  to  rest  this  case  upon  the  Art  8333  of  the  C.  C. 
and  the  case  of  Shepherd  v.  The  Cotton  Prese  Co.,  2.  A.  pp.  ICM),  113.  We 
respectfully  submit  that  the  case  of  ShepJierd  refers  alone  to  the  inscription  of 
mortgages,  and  not  to  the  prescription  of  them. 


r 
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The  defence  of  non-inscription  ciinnot  be  made  in  this  court,  by  way  of  arpu-  °^ 

men!    like  all  other  peremptory  exceptions,  it  must  be  pleaded  specially,      citt  baxk. 
C.  P.  34«,  and  when  pleaded  in  the  Supreme  Court,  the  proof  of  it  must  appear 
by  tbe  mere  examination  of  the  record.     C.  P.  902. 

For  these  reasons,  we  respectfully  ask  that  a  rehearing  may  be  granted, 

Reheariog  refused. 


Uhiow  Bank  of  Louisiana  v    Ira  Bowman. 

A  pirckaarr  vho,  u  part  of  the  coDsl4er*ttoD  of  hii  parcbase,  stfpalftted  with  his  Tendor  to  pajr  a 
debt  doe  bj  him,  may  when  saed  by  the  person  to  whom  the  debt  was  dae«  let  up  the  tame  equU 
Ha  that  be  has  against  the  Tcndor  himselC  The  creditor  and  the  person  to  whom  the  debt  was 
doe  nlglit,  by  oonaent  change  tbe  relation  ander  the  stipalation  and  thus  cut  off  the  equities. 

CC.1SM,16M. 

APPEAL  from  the  District  Court  of  the  parish  of  East  Feliciana,  Sterling^  J. 
W.  D.  Winter,  for  pUintiff,  cited  Anunu  v.  Datem^  18  La.  42.    Lejeune 
T.  Hehert^  4  A.  59.     Carrollton  Bank  v.  Chapman,  8  Ann. 
E.  T.  Merrick  and  £.  J.  Bowman,  for  defendant  and  appellants : 

The  bank  being  a  stranger  to  the  contract  between  Gayle  and  the  defendant 
the  consideration  of  that  contract  as  to  her  were  res  inter  alios  acta,  and  she 
cannot  bo  affected  by  any  of  the  equities  that  may  exist  between  tho  parties  to 
tbe  contract. 

In  support  of  this  proposition  the  plaintiff  relies  on  the  case  of  Am&u»  t. 
Darem  et  al.  in  the  18  La.  p.  42,  and  the  case  of  Lejeune  v.  Berhert,  4  An.  60. 
In  the  first  case  the  defendants  had  assumed  to  pay  to  the  plaintiffs  the  promi- 
wry  notes  of  their  vendor,  and  they  resisted  their  payment  because  a  street 
opoQ  which  the  lots  were  situated  had  not  been  opened  within  the  time  speci- 
fied by  their  vendor.     Nothing  was  said  about  the  opening  of  the  street  in  the 
contract    The  decision  of  the  court  was  rendered  according  to  the  rules  appli- 
cable to  commercial  paper,  as  is  apparent  from  the  language  of  the  decision : 
'"  If,  instead  of  assuming  to  pay  LoekeVs  notes  due  at  a  future  day,  the  defen- 
dants had  given  their  own  notes,  payable  to  the  order  of  their  vendor  at  the 
sunt  periods,  and  they  had  come  into  the  hands  of  the  plaintiffs  without  notice 
«f  any  latent  equity  between  the  original  parties,  we  are  of  opinion  he  would 
be  entitled  to  recover.     How  is  the  case  varied  when  the  engagement  is  made 
direcdy  with  the  present  plaintiff,  by  whom  the  stipulation  is  accepted,  especi- 
ally when  nothing  is  said  about  the  opening  of  a  street  within  a  given  time  V^ 
Fnun  the  language  of  the  court  in  this  case,  we  think  we  are  warranted  in 
cooduding  that  if  the  notes  assumed  by  the  defendants  had  been  past  due,  or 
if  the  contracts  had  contained  a  stipulation  that  the  street  should  be  opened 
vithin  a  given  time,  the  decision  would  have  been  different ;  for  we  cannot 
believe  that  the  court  would  give  facts  as  reasons  in  support  of  its  decision 
unless  the  reverse  of  those  facts  would  lead  to  a  different  opinion.    This  inter- 
pretation is  in  accordance  with  a  decision  in  the  case  of  the  City  Bank  of  New 
Orleans  v.  Desban  et  aL,  1  Rob.  670,  in  which  one  of  the  defendants  had 
assamed  to  pay  a  note  in  favor  of  a  third  person,  and  resisted  its  payment  on 
the  ground  of  a  failure  of  consideration.     The  court  sustained  the  defence, 
because  the  bank,  although'  not  orignally  privy  to  the  contract  between  the 
defendant  and  his  vendor,  yet  was  acquainted  with  the  consideration.    It  is 
evident  that  each  of  these  cases  were  decided  with  direct  reference  to  the  com* 
mercial  law.     The  first  in  favor  of  tho  plaintiff,  because  the  notes  assumed 
direcdy  with  the  plaintiff  were  duo  at  a  future  day,  and  the  holder  was  not 
saligect  to  the  equities  between  the  parties  to  the  bill.    The  second  was  decided 
against  the  plaintiff,  because  he  was  informed  of  the  consideration  lor  which 
the  bill  was  given.     They  onlv  re-affirm  a  long  established  rule  of  commercial 
law,  and  if  they  were  decided  without  reference  to  it,  they  would  be  irrecon- 
cilable with  each  other. 
26 
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UmoMBAKK  Slidell,  C.  J.  In  1888,  ^a^Ztf  and  TFi/^tf  became  stockholders  of  the  Union 
BowxAir.  Bank  to  the  amount  of  forty -eight  shares,  mortgaged  therefor  certain  lands 
and  slaves,  and  availed  themselves  of  the  credit  allowed  by  the  charter  by 
obtaining  a  loan,  for  which  a  bond  in  the  usual  form  was  given.  In  1884, 
Oayh  and  Wife  sold  the  land  and  shares  of  stock  to  Bowman  for  $5,284. 
Bowman  gave  his  notes  for  $8000,  and  for  the  residue  of  the  price,  assumed  the 
payment  of  the  debt  to  the  bank.  He  paid  two  instalments  in  1885  and  1886, 
leaving  a  balance  due  with  interest,  for  which,  the  bank  now  asks  that  the  land 
be  sold,  and  also  a  judgment  against  Bowmati  personally.  There  was  a  decree 
in  favor  of  the  Bank  in  the  court  below,  and  the  defendant  has  appealed. 

The  defence  was  that  at  the  time  of  the  sale  by  OayU^  a  large  portion  of  the 
land  was  in  the  possession  of  one  Bowles,  from  whom  the  defendant  was  subse- 
quently obliged  to  purchase ;  that  another  large  portion  was  and  still  is  in  the 
possession  of  one  Liezenbyy  and  that  the  quantity  sold  was  otherwise  deficient. 
That  Lizzenly  had  taken  proceedings  before  the  United  States  Register  and 
Receiver  to  have  the  whole  claim  of  Gayle  set  aside  as  obtained  through  fraud. 

At  the  trial  the  defendant  offered  evidence  to  support  the  above  defence, 
which  was  opposed  by  the  plaintiff,  and  excluded  by  the  court  below,  subsUn* 
tially  upon  the  ground  that  the  Bank  could  not  be  affected  by  any  equities 
existing  between  Boxtman  and  Gayle,  and  that  it  was  not  pleaded,  and  did  not 
appear  that  the  defendant  had  even  given  any  notice  to  the  Bank  of  the  equi- 
ties against  Gayle, 

In  this  ruling  we  think  the  court  erred.  It  is  true  that  one  in  whose  favor  a 
stipulation  is  made  by  another,  may  bring  an  action  to  enforce  it,  though  not 
a  party  to  the  contract.  This  is  permitted  by  express  provisions  of  our  Civil 
Code  and  Code  of  Practice.  C.  P.  85.  C.  C.  1884,  1896.  These  Articles, 
however,  do  not  estop  the  person  making  the  stipulation  from  setting  up  equi- 
ties ;  and  the  right  to  do  so  must  be  determined  by  a  recurrence  to  such  gene- 
ral principles  of  law  and  justice  as  regulate  the  subject  of  contracts,  and 
especially  the  contract  of  sale. 

Under  what  circumstances  and  for  what  consideration  was  it  that  Botoman 
promised  to  pay  the  debt  due  by  Gayle  to  the  Bank  f  It  was  in  a  contract  of 
sale,  and  as  part  of  the  price  of  a  sale.  He  bound  himself  in  the  quality  ef  a 
purchaser.  As  between  him  and  Gayle,  the  latter  could  not  expect  the  fulfil- 
ment of  his  promise  to  pay  so  much  of  the  price  in  that  mode,  if  the  consider- 
ation of  the  promise  had  totally  failed,  or  failed  to  such  an  extent  as  to  autho- 
rize the  cancellation  of  the  sale;  and  if  there  was  a  material  partial  failure,  ia 
that  at  least  a  reduction  of  price.  Gayle  warranted  the  title  of  the  land  sold, 
and  the  liability  of  the  buyer  was  dependent  upon  the  fulfilment  of  the  war- 
ranty, and  qualified  by  all  the  reservation  which  the  law  makes  in  favor  of  the 
buyers  in  such  ca^s.  By  what  right  can  the  Bank  claim  an  absolute  charac- 
ter for  a  promise,  which,  by  the  very  nature  of  the  transaction,  was  qualified? 
It  seems  to  us  quite  clear  she  cannot.  The  promise  to  pay  the  Bank  was  a 
promise  sub  modo — a  promise  to  pay  so  much  as  part  of  the  price  of  a  sale, 
and  justly  subject  to  the  defences  incident  to  such  a  promise.  We  do  not  say 
that  subsequent  action  between  the  person  so  promising  and  the  third  person 
in  whose  favor  the  promise  is  so  made,  might  not  change  the  character  of  their 
relations  and  convert  the  promise  into  a  positive  or  qualified  obligation,  unaf<* 
fected  by  the  original  equities.  For  example,  if  the  Bank  had  subsequently 
dealt  with  Bowman  as  its  sole  debtor,  and  he  had  voluntarily  assumed  that 
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tttitode,  each  agreeing  that  Oayle's  liabilitj  should  be  waived,  or  if  in  any     Uji«w  Bajik 

other  way  at  the  instance,  or  with  the  consent  of  Bmoman,  the  Bank  had  been  Bowjuji. 
put  in  duriori  ctuu  as  to  its  claim  on  Gayle^  it  might  be  just  to  say  that  Bow- 
flMA  should  pay  the  Bank  what  GayU  could  not  equitably  demand  from  him. 
But  we  do  not  find  in  this  case  any  such  equitable  considerations  supervening 
to  affect  Bowman's  liability.  The  mere  fact  that  he  made  two  payments  on 
Gwf]e$  bond,  which  were  credited  in  account  to  Qayle^  the  stock  still 
stuidiog  in  Gayl^$  name,  and  the  bond  and  mortgage  remaining  unchanged, 
does  not  seem  to  us  as  enlarging  the  extent  of  BotomarCs  liability  under  the 
ooTeoant  in  the  deed  of  purchase.  We  cannot  assent  to  the  broad  language  of 
the  court  in  Arnoru  v.  Dacern,  18  La.  45 ;  and  it  cannot  be  reconciled  with 
wfait  was  intimated  in  Flower  v.  Lane^  6  Martin  N.  S.  152.  A  very  strong 
argmaait  by  analogy,  in  support  of  the  doctrine  we  now  recognize,  may  be 
fooad  in  Ait.  711  of  our  Code  of  Practice,  and  in  the  observations  of  Troploiig 
on  the  right  of  the  buyer,  who  has  been  evicted,  to  recover  the  price  he  has 
paid,  not  only  from  his  vendor,  but  from  the  creditors  of  his  vendor,  to  whom 
he  has  eonsented  to  pay  it ;  a  departure  from  the  principles  of  the  Roman  Law 
which  he  founds  upon  the  ld77th  Article  of  the  Napoleon  Code,  correspond- 
ing to  Article  2288  of  our  own.     See  Troplong  vente  No.  498. 

As  to  so  much  of  the  defence  as  rests  on  the  fact  that  no  transfer  of  the 
itock  has  been  m&de  to  Bowman  on  the  books  of  the  Bank,  we  attach  no  im- 
portance to  it  If  he  desired  the  stock  to  be  so  transferred,  he  should  have 
offoed  to  comply  with  the  requisitions  of  the  charter  in  such  case.  Act  of 
1832,  Sea  29.  p.  64. 

While  we  think  it  necessary  to  reverse  the  judgment  against  the  defendant 
pcfBooally,  and  remand  the  cause  for  a  new  trial,  there  is  no  reason  to  disturb 
so  much  of  the  judgment  as  enforces  the  mortgage  upon  the  land,  given  by 
GoiifU  to  the  Bank. 

It  is  therefore  decreed  that  so  much  of  the  judgment  as  decrees  the  seizure 
tad  sale  of  the  land  mortgaged  to  pay  the  balance  due,  as  in  said  judgment 
itated,  be  affirmed,  and  that  as  regards  so  much  only  of  said  judgment  as 
condeDDB  the  said  Bowman^  personally,  the  judgment  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  the  plaintiff  to  pay  the  costs  of  the  appeal 


Su84K  GiLMo&E,  Wife  of  C.  Hubbs,  v   J.  A.  Gilmore  et  al. 

fte  Irtilittt  emchided  with  the  rr»fer,  that  the  defendant  and  her  husband  be  cited  to  answer  the 
petttiDD— ttwas  eerred  on  the  husband  in  person,  and  a  jadgment  by  default  rendered  against 
hoth.  BbUL:  The  soit  was  brought  in  the  manner  required  bj  Article  118  C.  P.  Service  of  process 
«u  Bade  as  directed  \xj  Article  182  G.  P.  The  feigned  or  tadt  issue  resulting  from  a  Judgment  by 
AcfluBit,  was  binding  on  the  wife  and  dispensed  with  the  authorization  of  the  Judge,  whinh  is  only 
iwTfwciji  in  the  abaence  of  an  anthoriBation,  express  or  implied,  of  the  husband.  G.  P.  118.  C. 
G.  ISt,  m.    Bwshmnan,  J.,  TtwrMes,  J.,    Ogdm,  J„  and  JSUdeU,  C.  J.,  concurring. 

^  iMrtiaad  haTing  fafled  to  appear  te  assist  his  wife,  in  the  defence  of  her  suit,  it  was  necessary  that 
tteplalBtiff  iknald  hare  obtaiBed  trnm  the  court  an  order  authorixing  her  to  stand  in  Judgment. 
OmpMe,  J^  diasenUng. 

bpneeedhigsfar  partition,  experts  were  appointed,  who  reported  that  the  property  could  not  be  con- 
vcBicBtty  divided  in  Uad,  whereopon  the  court  ordered  a  sale  at  public  auction.  The  husband, 
vhe  represented  his  wife  In  the  partition,  assisted  in  fixing  the  terms  of  sale,  and  also  at  the  sale 
iMt  The  pfDcec^Oags  were  held  to  be  regular,  and  the  conduct  of  the  husband  regarded  as  an 
■  ef  llw  Jvdgmeot  on  behalf  of  the  wife,  under  Art.  612  C.  P. 
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OiLMOSB         ^hg  judgment  of  the  court  ordering  a  partition,  did  not  direct  in  what  manner  the  partition  was  t» 

0iLMOBa  t>e  made,  nor  did  it  appoint  a  notary  to  make  the  same.    Bdd :  The  irregularities  in  the  form  of 

the  Judgment  of  partition  of  the  nature  of  those  charged,  are  the  sutiJcct  of  appeal,  rather  than 

of  the  action  of  nullity.    Budkarutn^  J ,  OgdWy  J.,   Vborhies^  and  OampbeU,  J.,  concurring. 

SUcMl,  G.  J.,  dissenting. 

The  absolute  pohibltion  tv  sell  under  the  price  of  estimation  only  exists  tn  the  case  of  minors 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Bobert- 
son^  J. 

Laeej/j  Davidson  and  McHatton,  for  plaintiff: 

First. — ^The  first  point,  upon  which  the  plaintiffs  relv,  to  sustahi  the  illegali- 
ty of  the  proceedings  is,  that  the  husband,  Charles  Eutths^  not  having  appeared 
in  the  suit  for  partition,  an  order  of  court,  authorizing  his  wife  to  appear  was 
necessary  before  she  acquired  the  right  to  stand  in  judgment;  and  that  any 
decree  of  judgment  rendered  against  her,  until  she  obtained  the  authority 
**  Ugitiman  standi  in  judicio  personam,'"  was  illegal  and  void. 

The  necessity  of  an  order,  where  the  husband  fails  to  make  an  appearance, 
authorizing  the  wife  to  defend  the  suit,  was  fully  declared  in  Adley  v.  Anty^ 
1st  Ann.  260  ;  and  in  that  casCy  it  was  laid  down  as  a  rule,  after  a  full  investi- 
gation of  the  question  by  the  courts  that  where  a  husband  fails  to  appear  and 
assist  his  wife  by  his  actual  presence,  such  wife  cannot  prcsecute,  if  she  be 
plaintiff,  nor  defend  if  she  be  defendant^  until  the  court  has  authorized  her  to 
do  so.  Anty  and  his  wife  were  both  defaulted ;  the  latter  aflerwards  appeared 
and  filed  her  answer;  a  judgment  was  rendered  against  her  in  the  lower  court ; 
and  yet  the  Supreme  Court  reversed  the  judgment  and  remanded  the  cause, 
because  Mrs.  Anty  was  not  authorized  to  appear  and  defend.  The  opinion  of 
the  Sopreme  Court  is  not  technical  in  its  nature,  as  the  District  Judge  seemed 
to  thinkr  nor  was  it  made  up  simply  to  suit  the  facts  in  Adle  v.  Anty  ;  it  was 
well  considered ;  was  intended  to  establish,  or  rather  to  confirm,  an  old  estab- 
lished rule;  and  is  in  strict  conformity  to  a  long  line  of  admitted  authorities. 
Vide  authorities  referred  tx)  by  Mrs.  Anty's  counsel  in  1  Ann.  260.  Chaisson 
V.  Dnplantier^  10  L.  R.  670.     Keys  and  others  v.  NettUs,  12  L.  R.  381. 

If  the  "ends  of  justice"  called  upon  the  Supreme  Court  to  remand  AdU  v. 
Anty,  do  they  not  much  lounder  call  upon  it  to  grant  the  demand  of  Mrs. 
Hubbs^  to  be  heard  relative  to  the  partition  ? 

We  have  already  shown  your  honors,  that  Mrs.  Uubbs  could  not  appear  and 
answer  the  petition  for  partition,  until  she  had  been  authorized  by  the  court, 
and  the  necessary,  self-evident,  and  irresistible  conclusion  is,  that  a  iudgment 
by  default,  made  final  against  her,  when  she  was  without  the  right,  legiliman 
standi  in  judicio  personam,  is  illegal  and  void. 

Second. — The  proceedings  in  partition,  and  the  probate  sale,  are  illegal, 
because  the  judgment  rendered  by  the  court,  did  not  direct  in  what  manner  the 
partition  was  to  be  made,  whether  in  kind,  or  by  licitation,  nor  appoint  a  nota- 
ry to  make  the  same. 

The  judgment  was  rendered,  Nov.  8,  1852,  and  upon  reference  to  the  same, 
the  court  wjU,  at  once,  perceive  that  notwithstanding  the  plaintiffs  in  partition 
pretended  to  have  defaulted  Susan  Uubbs,  they,  nevertheless,  in  the  final  judg- 
ment, rendered  on  that  day,  obtained  a  dt'cree  covering  no  other  ground  tlian 
the  appointment  of  aiipraiscrs.  No  partition  was  decreed  ;  the  manner  of  the 
partition  was  not  fixiMl ;  and  the  notiiry  wa.s  not  mentioned,  except  foi*  the. 
purpose  of  making  an  invcntoiy  and  ai)praise!iu'iit.  Is  not  the  judgment,  in 
the  absence  of  a  provision,  directing  the  manner  in  which  tlie  partition  should 
be  made,  and  in  not  naming  the  notary  to  carry  out  the  order  of  the  court,  ille- 
gal and  void  ?  Most  unquestionably  it  is.  The  Supreme  Court  of  the  State, 
in  referring  to  a  partition,  not  quite  so  careless  and  reckless  in  its  compliance 
with  the  retpiiremcnts  of  law.  as  the  one  under  consideration,  uses  the  follow- 
ing strong  and  Judicious  language:  "The  judgment  not  directing  in  what 
manner  the  partition  is  to  be  made,  whether  in  kind  or  by  licitation,  and  no 
notary  being  appointed  to  make  the  same,  no  further  proceedings  can  legally 
take  place  thereon  ;  either  party  aggrieved  by  it  may  appeal;  or  be  relieved 
by  an  appeal  from  the  judgment  homologating  the  partition,  to  be  afterwards 
rendered.     McCutlvm  v.  Palmer,  1  Rob.  513. 

The  force  of  this  position  cannot  be  denied,  and  so  strong  is  it,  that  the 
defendant*!  may  attempt  to  evade  its  strength,  ami  to  relieve  themselves  froDi 
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the  difficulty  into  which  it  places  them,  by  falling  back  upon  another  judgment,       GrLnoRi 
which  they  pretend  has  been  rendered  in  the  matter.     I  refer  to  the  decree       oilmobb 
]^nted  by  the  Judge  at  Chambers,  upon  the  ex  parte  application  of  the  plain- 
tiffin  in  partition,  bearing  date  December  6,  1852. 

This  judgment,  or  rather  order,  can  be  of  no  avail  to  the  defendants,  for  two 
fcood,  substantial  and  legal  reasons :  first,  because  it  was  not  preceded  by  a 
** citation,"  and,  secondly,  it  was  not  rendered  "in  open  court"  It  will  not  bo 
pretended  that  S'itan  Gilmore  had  any  notice  of  the  application  made  to  the 
Judge  tx  the  sale  of  the  common  property,  except  through  the  service  of  the 
origioal  citation  ;  and  as  such  original  citation  ceased  to  have  any  effect,  as  soon 
as  the  judgment  of  November  8, 1852,  was  entered  up ;  and  as  Mrs.  ffuhba  was 
hound  to  know  knothing  after  the  judgment  aforesaid,  without  another  notice, 
we  may  safely  assert  that  the  pretended  decree  of  December  6,  1852,  was  unac- 
oompanied  by  a  citation.  In  the  absence  of  such  citation,  was  not  the  order  of 
sale  of  December  6,  1852,  and  upon  which  the  defendants  rely,  ex  parte  &nd 
illegal?  Vide  Civil  Code,  1252,  for  an  answer.  Should  we,  however,  for  the 
sake  of  argument  admit,  that  Susan  Gilmore  was,  through  the  original  citation, 
legally  cited  in,  as  a  party  to  the  proceedings  and  decree  of  December  6,  1852, 
(an  admission  which  the  court  will  scarcely  receive  even  in  the  way  of  argu- 
raent,)  yet  we  contend  that  such  decree  is  illegal  and  of  no  avail,  because  "not 
reodered  in  open  court." 

Artide  12d2  Civil  Code,  provides,  that  the  co-heirs  or  their  representatives 
he  cited  in  order  that  the  form  of  the  partition  may  be  determined ;  and  the 
preceding  Article  (1251)  makes  it  the  duty  of  the  Judge,  before  whom  the  ac- 
tion of  partition  is  brought  to  pronounce  thereon,  "  in  preference  to  the  ordi- 
nary suits  pending  before  him ;"  and  as  there  is  no  such  thing  as  citing  a  party 
to  appear  before  the  Judge,  out  of  court,  and  no  ordinary  suits  can  be  pending 
before  him,  at  Chambers,  the  conclusion  is  apparent,  that  the  citation  must  be 
returnable  in  open  court,  and  the  judgment,  ordering  a  sale,  must  be  there 
rendered.  The  word  "  cited"  in  Article  1252,  and.  the  words,  "  in  preference 
to  the  ordinary  suits  pending  before  him"  in  1251',  would  be  reduced  to  an 
absolute  absurdity,  if  the  Judge,  befcre  whom  the  action  of  partition  is  brought 
eooid  determine  the  form  of  making  the  same  at  Chambers. 

Again:  Article  1022,  Code  of  Pi-actice,  provides,  "  that  all  partitions  of  suc- 
cession property  shall  bo  made  by  the  Court  of  Probates,"  not  by  the  Probate 
Jodge.  There  is  a  well  marked  distinction  laid  down  in  the  article  of  the  Code 
of  Practice,  which  throws  all  partitions  into  the  court,  and  not  before  the 
Judge ;  and  this  distinction,  which  is  in  perfect  harmony  with  the  provisions  of 
the  Civil  Code,  as  already  shown,  it  is  the  duty  of  the  judiciary  to  maintain. 

It  has  been  intimated  that  had  no  proceedings  been  had  in  open  court,  rela- 
tive to  the  partition,  the  defendants  would  not,  under  such  circumstances,  have 
regarded  the  judgment  rendered  at  Chambers,  as  possessing  any  validity ;  but 
that  inasmuch  as  a  petition  disclosing  all  the  facts  relative  to  the  contemplated 
pvtition,  had  been  served  upon  Mi*s.  Huhhs^  and  inasmuch  as  she  failed  to 
tnake  answer  to  such  petition,  and  suffered  an  informal  judgment  to  be  ren- 
dered, the  heirs  were  entitled  to  correct  such  informal  and  imperfect  judgment 
^of  November  8,  1852)  by  the  ex  parte  proceedings  of  the  6th  of  December. 
The  error  of  this  position  is  clearly  illustrated  by  referring  to  an  analogous 
case.  Suppose  that  the  heirs  of  Gilmore  had  instituted  proceedings  against 
Mrs.  HMt%^  upon  two  notes  of  hand,  $500  each;  that  the  petition  had  been 
aerved  upon  her,  and  that  failing  to  answer,  she  had  been  regularly  defaulted ; 
that  the  plaintiffs  had  proceeded  to  make  snch  default  final,  and  instead  of 
taking  a  judgment  upon  two  notes,  as  they  had  the  right  to  do,  they  through 
error,  or  some  other  unknown  cause,  obtained  a  decree  for  only  five  hundred 
d'lllara,  the  amount  of  one  note,  could  they  apply  to  the  court,  at  chambers, 
tnd  correct  their  errors,  and  perfect  their  imperfections,  by  obtaining  an  ex 
parte  decree,  for  an  additional  sum  of  $500  ?  Most  unquestionably  they  could 
not  How  then  can  a  similar  proceeding  be  maintained,  relative  to  a  suit  for 
partition?  The  principle  is  the  same  in  both  cases,  and  if  the  imperfect  judg- 
ment for  the  money  cannot  be  corrected  by  an  order  at  chambers,  how  can  an 
informal  decree  of  partition  be  made  perfect,  by  such  informal  proceedings  V 
To  permit  it,  would  be  to  sanction  a  marked  difference,  where  there  is  no  good 
reason,  either  at  law  or  in  equity,  for  the  slightest  distinction. 

It  may  not  be  amiss  to  notice  the  view,  which  we  are  led  to  believe,  may  be 
taken  relative  to  the  Act  of  1850,  giving  to  the  clerk,  as  the  defendants  main- 
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OiLMOM  tain,  the  legal  right  to  render  judgments  in  partition.  The  wording  of  the  sta- 
QiLxoBB  ^uto  of  1850,  is  very  loose  and  general  in  its  nature,  and  it  is  a  matter  of  ex- 
treme doubt,  whether  under  the  grant  conveyed  by  the  words  "  shall  order 
sales  of  succession  property/'  a  right  to  fix  the  mode  and  manner  of  partition 
and  everything  relating  to  such  partition  be  granted  to  the  clerk.  Be  that, 
however,  as  it  may,  it  is  clear  that  the  clerk  of  the  court  is  one  thing,  and  the 
Judge  another,  and  if  judgments  in  partition  can  be  rendered  out  of  open  court, 
they  can  be  rendered  only  by  the  person,  fixed  by  the  Act  of  1850,  and  in  the 
manner,  and  upon  the  days,  therein  allowed.  This  statute  gives  no  right  to  the 
Judge  at  Chambers  to  grant  such  judgment,  and  the  defendant's  case  is  as 
good  in  the  absence  of  the  law  of  1850  as  with  it.  It  is  wholly  inapplicable, 
and  without  the  least  bearing  upon  the  point  in  controversy.  The  same  re- 
marks may  be  applied  to  the  Act  of  1853,  with  the  additional  remarks,  that  as 
such  act  was  passed  subsequent  to  the  partition  sale  complained  of  by  us,  it 
cannot  be  noticed  by  ths  court.  If  the  proceedings  were  illegal  up  to  the  pas- 
sage of  the  Act  of  1853,  they  have  not  acquired  legal  form  and  validity,  by  its 
adoption. 

We  then  respectfully  submit  to  your  honors,  that  neither  the  Act  of  1850, 
nor  the  statute  of  1853,  can  be  considered  as  having  any  bearing  upon  the 
point  under  consideration,  and  that  the  judgment  of  December  6,  1852,  de- 
rives not  the  slightest  assistance  from  those  acts ;  that  such  judgment  is  ille- 
gal, both  on  account  of  not  having  been  preceded  by  a  citation,  and  because  it 
was  not  rendered  in  open  court ;  that  your  honors  will  consequently  overlook 
that  judgment,  and  will  not  permit  it  to  enter  into  your  consideration,  in  decid- 
ing upon  the  validity  of  the  proceedings  for  partition ;  that  you  will  alone  look 
to  the  judgment  rendered  in  open  court,  November  8th,  1852,  and  that  your 
honors  must  declare  the  same  illegal  and  void,  and  annul  the  proceedings  in 
partition  thereon,  because  it  does  not  direct  in  what  manner  the  partition  should 
be  made,  whether  in  kind  or  by  licitation,  and  fails  to  appoint  a  notary  to  make 
the  same. 

Thikd.— The  sale  to  effect  a  partition  is  illegal,  because  the  property  was 
adjudicated  at  less  than  its  appraised  value. 

The  whole  amount  of  the  appraisement  of  the  plantation  and  slaves  was 
$34,413,  and  the  amount  of  the  sales  $28,502,  showing  that  the  property  and 
slaves  were  adjudicated  at  $5,851  less  than  the  estimation.  It  is  true  that  some 
of  the  slaves  sold  for  more  than  their  appraised  value,  but  on  the  other  hand, 
there  were  others  who  were  adjudicated  for  less;  for  instance: 

To  John  A.  Oilmore — Marta  and  Nat^  appraised  at  $1,250,  and  sold  for 
$1,000;  Lemon,  ti'd  Mariay  his  wife,  appraised  at  $150,  sold  for  $112  ;  and 
John,  and  ffeitter  hnd  children,  appraised  at  $2,950,  sold  at  $2,550. 

To  Andrew  C.  Finly — Een  alias  Bill^  and  his  wife  and  children,  appraised  at 
$2,350,  sold  for  $2,270. 

The  foregoing  figures  establish  the  fact,  that  the  property  and  slaves  sold  to 
afifect  a  partition,  or  at  least  a  portion  of  such  slaves  and  the  real  estate,  were 
disposed  of  at  a  price  less  than  the  appraised  value,  and  such  being  the  case, 
we  contend,  that  the  sale  is  for  that  reason  illegal. 

In  illustrating  this  position,  we  shall  endeavor  to  satisfy  your  honors,  that 
where  succession  property  is  sold  for  the  sole  purpose  oi  effecting  a  partitioD 
among  the  heirs,  it  cannot  bo  adjudicated  at  less  than  its  appraised  value.  We 
are  aware  of  the  fact,  that  your  honorable  court  has  decided  that  the  sale  of 
property  belonging  to  an  estate,  *^  for  the  payment  of  debts,*'  is  not  subject  to 
the  rules  and  regulations  that  might  otherwise  apply,  but  this  principle  cannot 
bo  invoked  in  the  present  instance,  because  the  record  contains  no  evidence  of 
debts  existing  against  Oilmore^a  estate ;  and  to  effect  a  partition,  and  not  for 
the  payment  of  debts,  were  the  proceedings  now  complained  of  by  us  insti- 
tuted. That  the  property  of  Oilmore'^  estate,  sold  as  it  was,  simply  for  the 
purpose  of  a  partition,  could  not  be  legally  adjudicated  at  less  than  the  ap- 
praisement, is  evident,  because : 

Such  was  the  intention  of  the  Legislature,  in  adopting  Articles  1247  and 
1248  Civil  Code. 

These  articles  require  that  an  appraisement  should  be  made  in  all  cases — 
not  alone  in  those  cases  in  which  minors  are  interested,  but  in  all  cases — ^in 
'*  every''  judicial  partition;  and  furthermore  provide,  that  if  the  public  inven- 
tory, was  made  at  a  time  exceeding  one  year,  it  shall  not  serve  as  the  basis  of 
the  partition,  but  a  new  appraisement  mtist  be  iimde. 
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The  Legifdatare,  in  the  Articles  of  the  Code  now  uiulcr  consideration,  could  Gilmom 
not  have  intended  that  property  sold  to  effect  a  partition,  could  he  disposed  of  gilmokx 
at  less  than  its  estimated  worth.  Why  require  an  appraisement,  if  such  ap- 
praisement is  to  he  disregarded  ?  Why,  under  certain  circumstances,  encoun- 
ter the  delay  and  increased  expense  of  a  new  appraisement,  if  such  new 
appraisement,  when  made,  is  to  become  no  better  than  a  blank  sheet  of  paper  ? 
What  ol:ject,  what  meaning,  do  Articles  1247  and  1248  acquire  or  retain,  under 
this  Ticw  of  the  case?  On  the  other  hand,  was  it  not  clearly  the  intention  of 
the  Legislature,  in  adopting  Articles  1247  and  1248  C.  C,  thereby  to  declare, 
that  property  offered  for  sale,  for  the  purpose  of  effecting  a  partition,  could  not 
be  adjudicated  at  less  than  the  ascertained  value  of  such  property  ?  Did  it  not 
thereby  endeavor  to  prevent  such  property  from  being  sacrificed  by  a  sale,  at 
leas  than  its  estimation,  at  least  until  the  fact  is  brought  to  the  attention  of  the 
ooart,  for  its  review  and  decision  in  the  premises?  Is  not  such  object  a  fair 
and  reasonable  deduction  from  the  articles  under  construction  !  We  think  we 
may  safely  assert,  that  it  was  the  intention  of  the  Legislature,  that  property 
sold  to  effect  a  partition,  should  bring  the  amount  of  its  appraisement,  and  the 
lands  and  slaves  in  the  Gilmore  succession,  having  been  adjudicated,  at  less 
than  their  appraised  value,  the  sale  is,  for  that  reason  in  addition  to  others,  ille 
gal  and  void. 

FocBTH. — ^The  proceedings  to  effect  the  sale,  and  the  sale  itself,  having  been 
shown  to  be  irregular  and  illegal,  and  not  in  accordance  with  the  formalities  of  law 
in  sQch  cases  made  and  provided,  we  proceed  to  establish,  as  a  consequence  of 
such  informalities,  that  the  title  of  the  defendants  is  illegal,  null  and  void. 

The  court  is  not  invested  with  the  power  of  inquiring  whether  the  plaintiff 
may  have  been  benefited  or  injured,  by  the  sale ;  she  is  entitled  to  the  owner- 
ship and  possession  of  her  property,  until  she  be  divested  of  the  same  by  her 
own  consent,  or  by  a  strict  compliance,  in  cases  of  forced  alienations,  with  all 
the  formalities  of  law  appertaining  to  forced  sales. 

The  sale  of  minors  property,  or  that  of  a  succession  where  the  heirs  are  ab- 
seot,  mast  pursue  the  forms  of  law  directed  for  its  alienation,  or  the  sale  must 
be  annulled.  The  conveyance  derives  its  force  and  validity  entirely  from  the 
law,  and  where  that  law  is  not  followed,  the  authority,  which  stands  in  place 
of  Uie  owners  consent,  is  wanting.  Elliott  v.  Labarrt^  2  La.  828.  Pepkin  v. 
Thompson,  14  La.  272. 

One  claiming  title  under  a  forced  sale  of  property  must  show  that  all  the 
formalities  have  been  complied  with,  otherwise  the  sale  will  be  null.  8  N.  S. 
246.  Delogny  v.  Smith,  3  L.  R.  421.  Morris  v.  Crocker,  8  L.  R.  150.  Spil- 
ler  V.  Branegard,  4  L.  R.  207.     McDonogh  v.  Gravier,  9  L.  R.  542. 

We  arc  not  ignorant  that  the  authorities  above  referred  to,  have  reference 
more  particularly  to  Sheriffs  and  tax  sales ;  but  the  principle  upon  which  they 
were  settled,  is  as  fully  applicable  to  partition  sales,  as  to  any  other,  while  in 
Rahimt  v.  Compton,  2d  Ann.  847,  it  is  laid  down  as  a  general  rule,  under  all 
forced  alienations  of  property,  under  the  authority  of  a  judicial  proceeding, 
that  the  delays  and  formalities  required  by  law,  must  be  strictly  fulfilled,  under 
pain  of  nullity. 

/.  j9or^  for  defendants : 

Ist  Defects  in  judicial  proceedings  such  as  judgment  by  default,  can  be 
cured  only  by  appeal.     C.  P.  565.    9  L.  R.  79.     10  L.  R.  573. 

2d.  It  has  been  repeatedly  decided  by  the  Supreme  Court,  that  a  party  who 
has,  by  his  own  negligence  and  laches,  suffered  a  judgment  to  be  rendered 
against  htm,  cannot  be  allowed  to  sustain  an  action  of  nullity.  In  the  suit  for 
partition,  S»Man  Gilmore  had  every  opportunity  of  defending  her  rights  in  that 
matter,  but  by  her  own  fault  made  no  showing  whatever ;  and  the  court  will 
not  allow  her  to  obtain  that  which  she  could  have  asked  for,  by  using  the 
merest  ordinary  diligence  in  the  suit  for  partition.     1  R.  R.  523.     3  Ann.  646. 

dd.  The  defendants  purchased  the  property  in  contest,  sold  under  a  decree 
of  the  District  Court,  and  such  purchasers  are  not  affected  by  any  informali- 
ties in  the  rendition  of  the  decree.  Even  if  the  decree  should  be  set  aside,  the 
sale  under  it  must  remain  good :  and  the  purchaser  is  not  bound  to  look  beyond 
the  decree.     8  L.  R.  412-i24.     5  Ann.  437.     10  R.  R.  896. 

4th.  Plaintiff  complains  that  property  did  not  bring  its  appraisement  It  is 
proved  by  the  testimony  of  Babin,  that  the  property  sold  for  its  fair  value ; 
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OiLMORi  jin(i  upon  comparing  the  sale  with  the  appraisement^  it  will  be  seen  that  the 
OiLMORR  B<itc  of  the  negroes  amotmted  to  their  appraisement,  although  some  few  of  them 
went  under  their  appraised  value  and  others  exceeded  the  same.  It  is,  how- 
ever, immaterial  whether  the  property  brought  its  value  or  not  Since  there 
were  no  minors  interested,  and  the  sale  was  made  at  the  suit  of  heirs  to  effect 
a  partition.  The  law  requiring  property  to  bring  its  appraisement,  has  refer- 
ence only  to  cases  where  minors  alone  are  interested.  The  law  is  favorable  to 
the  partition  of  property,  and  requires  no  one  to  remain  joint  owner  with^ 
another.  The  law  grants  the  right  to  co-partners,  at  any  time  to  force  a  divi-" 
sion,  and  for  this  purpose  courts  will  grant  every  facility  in  their  power.  C. 
C.  «89  ;  2847,  sec.  5  ;  2g55,  2861,  1230  to  1244.     11  R.  *R.  608.     2  Ann.  966. 

5th.  Plaintiff  urges  that  she  was  a  married  woman,  and  for  that  reason,  no 
judgment  by  default  could  be  binding  on  her,  without  a  previous  order  of  court^ 
authorizing  her  to  stand  in  judgment.  The  citation  is  an  order  of  court,  and 
it  would  be  a  very  singular  course  of  procedure  for  a  court  of  justice  to  autho- 
rize a  party  to  obey  its  mandate!  C.  P.  179,  sec.  4.  The  citation  served  upoo 
the  husband  is  a  service  upon  the  wife.  C.  P.  182.  It  is  true  that  in  one  soli- 
tary instance  this  court  decided  that  the  wife  could  not  answer  without  the 
authorization  of  her  husband  or  the  court.  But  the  case  was  very  different 
from  that  now  before  the  court  This  action  for  partition  was  not  an  action  to 
render  her  liable  for  debt,  but  simply  to  cause  a  separation  of  interest  which 
had  been  previously  held  in  common.  Throughout  the  whole  of  our  legislative 
enactments  and  jurisprudence,  very  special  care  is  taken  to  protect  the  rights 
of  married  wom«*n  and  minors.  These  two  classes  of  persons  have  always 
attracted  the  special  attention  of  our  courts  and  legislatures ;  and  if  greater 
watchfulne&s  has  been  manifested  for  the  one  than  the  other,  it  is  in  fever  of 
the  minor,  throwing  around  him  the  shield  of  the  court,  the  tutor,  the  undcr- 
tutor  and  the  family  meeting.  Yet  with  this  quadrupled  vigilence  to  protect 
the  interests  of  the  minor,  his  tutor,  in  answering  a  suit  for  partition,  needs  not 
the  authorization  of  Judge,  under-tutor  or  family  meeting.  C.  C.  1237,  Act 
1820,  p.  172,  sec.  12.  If  the  tutor  should  fail  to  answer,  could  not  a  default  be 
entered  against  him,  binding  the  minor?  It  is  presumed  this  position  cannot 
be  controverted. 

If  then  the  rights  of  the  minor  (which  arc  so  strongly  guarded  by  the  law) 
can  be  affected  by  the  action  of  his  guardian,  what  principle  of  law  will  ex- 
empt the  wife  from  similar  liability  f  Is  she  not  personally  more  competent 
than  the  minor  to  attend  to  her  own  interests  ?  Why  then  should  she  be 
awarded  an  exemption  which  the  law  expressly  denies  to  the  minor  ? 

The  correct  interpretation  of  the  law  appears  to  be,  that  a  wife  cannot  be  a 
party  plaintiff  without  the  authorization  of  her  husband  or  the  court ;  but  she 
may  be  a  party  defendant  by  citing  her  husband  with  her  especially  in  matters 
relating  to  partition.  C.  C.  1249.  As  plaintiff  she  acts  without  any  direction 
from  the  court ;  but  as  defendant  she  acts  under  the  orders  of  the  court 

6th.  Plaintiff  complains  that  the  whole  proceedings  were  not  conducted  in 
open  court.  Up  to  the  appointment  of  experts  matters  are  not  liable  to  this 
objection.  But  in  regard  to  what  was  done  after  that  time,  no  oppoHition  could 
have  been  made,  for  nothing  was  done  which  was  liable  to^ opposition,  and  mat- 
ters were  concluded  by  the  court  under  as  full  proof  as  could  have  been  made 
in  open  court 

But  the  law  does  not  contemplate  that  the  same  strictness  should  be  observed 
in  matters  of  partition,  as  in  ordinary  action  ;  for  it  only  requires  that  parties 
in  interest  should  have  notice  of  the  proceedings,  and  there  is  no  indication  of 
the  manner  in  which  this  notice  is  to  be  given.  Notice  to  SuMii'g  husband 
would  certainly  be  good  as  to  her,  and  it  is  in  evidence  that  he  was  fully  aware 
of  all  the  proceedings. 

C.  C.  1258-50-61.     C.  P.  1027. 

As  to  jurisdiction  of  court.     Dig.  1852,  p.  339,  s.  34. 

7th.  But  even  if  the  court  rendered  the  decree  of  partition  improperly,  the 
plaintiff  is  too  late  in  seeking  redress.  A  party  residing  in  the  parisu,  who  suf- 
fers a  decree  to  be  rendered  against  him,  without  opposition,  and  allows  that 
decree  to  be  executed  upon  his  property,  cannot  avail  himself  of  the  action  of 
nullity,  although  he  had  not  been  qualifled  to  appear  in  the  suit,  where  judg- 
ment was  rendered  against  him.     C  P.  612.     2  L.  R.  265.     18  L.  R.  431,  512. 

8th.  The  plaintiff  cannot  have  the  probate  sale  rescinded,  unless  the  whole  pro- 
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pertj  can  be  pimced  in  the  position  it  was  prior  to  the  sale.  But  by  joining  in  OnjioM 
the  sale  of  the  land  to  John  D,  Baker,  she  has  put  it  out  of  the  power  of  her-  QjJion. 
self  or  the  court  to  do  this.     2  R.  R.  20.     C.  C.  1786. 

The  probate  sale  is  a  contract  in  its  nature  requiring  the  consent,  either  ju- 
dicial or  otherwise  of  parties,  and  is  susceptible  of  ratification,  in  the  same 
manner  as  any  other  contract  This  ratiBcation  may  be  effected  either  expressly 
or  tadtiy.  lliis  has  been  done  in  this  case,  by  the  act  of  the  plaintiff  in  sign- 
ing the  deed  of  sale  (with  her  husband)  to  Baler,  The  probate  sale  is  one  sin- 
gle contract  and  the  ratification  of  a  part  thereof,  precludes  her  from  all  rights 
of  nallity  which  she  might  otherwise  have  had.  C.  G.  1789,  2252.  6  L.  R. 
536.    3  R.  R.  20.     5  R.  R.  254.     2  Ann.  875,  912.    4  Ann.  148. 

/.  W.  8eym&ur,  for  the  purchasers : 

hwoceat  purchasers  at  a  sale  made  under  the  authority  of  a  court  of  justice, 
will  be  protected,  even  though  it  may  subsequently  appear  that  the  proceedings 
were  informal.  We  are  taught  to  respect  the  decrees  of  our  courts.  We  are 
tsQgfat  that  they  are  the  guardians  of  our  rights.  Must  a  party  who  is  not 
learned  in  the  law,  go  behind  the  decree  of  the  Judge  ?    We  think  not     A 

r'ma  facie  judgment  is  all  that  he  need  ask  for.  8  L.  R.  424.  Ann.  487.  1 
R.  878. 

This  is  an  action  for  nullity.  It  is  a  suit  to  set  aside  a  judicial  decree  and  a 
judicial  sale.  The  Code  of  Practice  prescribes  the  causes  for  which  actions  of 
nalHty  will  lie.  Is  such  a  case  as  this  included  among  them  ?  C.  P.  606  et  $eq. 
On  the  contrary  it  is  expressly  excluded. 

It  is  said  that  a  judgment  rendered  against  a  party  without  having  been  cited, 
or  against  a  defendant  not  competent  to  appear,  may  be  set  aside,  unless  the 
party  were  present  in  the  pari^,  and  suffered  the  judgment  to  be  executed. 
C.  P.  612. 

This  point  is  so  conclusiYe  as  to  need  no  comment 

Defects  in  judgments,  such  as  want  of  appearance  or  default,  can  only  be 
remedied  by  appeal  and  not  by  action  of  nullity.     9  L.  R.  79. 

The  action  to  annul  a  judgment  must  be  confined  to  the  parties  to  that  judg- 
ment   12  L.  R.  394.     9  R.  R.  191. 

BccHAHAK,  J.  This  is  a  suit  to  annul  a  judgment  of  partition  and  a  sale 
made  mider  the  same ;  also  for  a  partition  of  the  property  thus  sold,  between 
the  plaintiff  and  her  brother  and  sisters,  the  defendants,  as  joint  heirs  of  their 
fiUherand  mother. 

The  acdon  of  nullity  has  three  grounds,  as  stated  in  the  argument  of  plain- 
tiff in  this  court : 

1st  That  in  the  suit  in  which  the  judgment  was  rendered,  that  is  sought  to 
be  annulled,  there  was  no  order  of  court  authorizing  the  present  plaintiff,  de- 
fendant in  that  suit,  a  married  woman,  to  appear  and  defend  the  action. 

2d.  The  proceedings  in  partition,  and  the  probate  sale,  are  illegal,  because  the 
judgment  rendered  by  the  court  did  not  direct  in  what  manner  the  partition 
was  to  be  made,  nor  appoint  a  notary  to  make  the  same. 

3d.  The  property  was  adjudicated  at  less  than  its  appraised  value  in  the  in- 
ventory. 

I.  The  petition  in  the  suit  of  John  A,  Oilmore  and  others  v.  Suean  Oilmore, 
wife  of  Charles  Svbbs,  states  that  the  petitioners,  four  in  number,  and  the 
defendant,  their  sister,  were  tho  children  and  sole  heirs  of  John  Qilmore, 
deceased,  in  1884 ;  that  all  the  parties  were  of  full  age,  and  that  the  petition- 
era  required  a  judicial  partition  of  the  estate  of  their  ancestor,  the  defendant 
having  refused  to  give  her  consent  to  an  amicable  partition.  The  petition  (filed 
in  October,  1852)  concludes,  "that  tho  said  Svsan  Oilmore,  and  her  husband, 
CharUi  HtMs  be  cited  to  answer  this  petition,  aiid  for  general  relief.^'  A  cita- 
Hon  was  issncd  by  the  rlcrk  in  that  form,   which  was  served  upon    Charlen 
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OiLMon       Buhbe  in  person,  and  judgment  by  default  entered  against  him  and  his  wife, 
they  failing  to  appear  and  answer. 

This  case  differs  from  that  of  Adle  v.  Antp  and  huibanJ^  let  Ann.  260,  re- 
lied upon  by  the  plaintiff,  inasmuch  as  the  judgment  by  default  against  the 
husband  and  wife,  in  the  case  of  John  A,  Qilmore  y.  Susan  Gilmore,  wife  of 
HvhhSy  was  never  set  aside  by  the  fiKng  of  an  answer ;  neither  Mrs.  HulibM  nor 
her  husband  made  any  appearance.  Whereas  in  the  case  of  AdU  ▼.  Anty  and 
husbandy  the  judgment  by  default  taken  against  husband  and  wife,  was  set 
aside,  upon  the  wife  alone  appearing  and  filing  an  answer.  ^^  Upon  that  issue/* 
says  the  court,  **  the  plaintiif  went  to  trial,  without  taking  the  necessary  steps 
to  have  the  wife  authorized  to  contest  the  suit,  and  judgment  was  rendered  in 
his  favor."  So,  in  the  case  of  Key$  v.  Nettles,  12  L.  R.  3S1,  the  married 
woman  filed  a  petition  in  her  o^^n  name  and  without  the  assistance  of  her  hus- 
band. In  both  instances,  the  cause  was  remanded  to  be  proceeded  in  accord- 
ing to  law.  But  here,  the  suit  was  brought  in  the  mode  required  by  Article 
118  of  the  Code  of  Practice,  which  provides,  "  when  one  intends  to  sue  a  mar- 
ried woman,  for  a  cause  of  action  relative  to  her  own  separate  interest,  the  suit 
must  be  brought  both  against  her  and  her  husband."  Further,  the  service  of 
process  was  made  as  required  by  Article  182  C.  P.,  which  says,  "if  the  defen- 
dants are  husband  and  wife — ^it  will  be  sufficient  to  deliver  one  single  citation 
and  one  single  copy  of  the  petition,  to  the  person  representing  the  defendants.^* 
The  following  was  the  language  of  the  court  fn  Chiasson  v.  Dvplantier,  10  L. 
R.  574 :  "  In  the  case  of  Laws  v.  Chinn,  4  Martin  N.  S.  888,  this  court  held, 
that  the  husband  and  wife,  being  co-plaintiffs,  his  authorization  to  her  clearlj 
resulted  from  his  joining  in  the  suit,  in  which  he  had  no  other  interest  than  to 
assist  her  in  asserting  her  right.  In  the  present  case,  she  was  co-defendant 
with  her  husband,  and  it  is  difficult  to  perceive  any  difference  in  principle 
between  the  cases.  In  the  first,  she  became  a  party  by  petition ;  m  the  last^ 
by  citation  and  answer."  This  decision  appears  to  be  a  case  in  point ;  the  only- 
difference  in  the  facts  being,  that  instead  of  an  answer  filed  by  the  husband 
and  wife,  as  in  Chiasson  v.  Duplantier^  there  was  in  the  case  at  bar,  a  tacit 
joinder  of  issue  by  the  judgment  by  default  taken  against  husband  and  wife. 
C.  P.  861.  This  tacit  or  feigned  issue  was  binding  upon  the  wife,  and  dis- 
pensed  with  an  authorization  of  the  Judge,  which  only  becomes  necessary  in 
the  absence  of  an  authorization,  express  or  implied,  of  the  husband.  C.  P. 
118.     0.  C.  126,  129. 

II.  Upon  the  second  point,  we  have  considered  that  irregularities  in  the  form 
of  the  judgment  of  partition  of  the  nature  of  those  charged,  are  the  subject  of 
appeal,  rather  than  of  the  action  of  nullity.  The  judgment  of  the  6th  of  De- 
cember, 1852,  seems,  however,  to  be  regular.  It  follows  the  prayer  of  the 
petition  ;  recites  that  experts  have  been  appointed,  who  have  reported  that  the 
property  could  not  be  conveniently  divided  in  kind ;  and  orders  a  sale  at  pub- 
lic auction  in  conformity  to  article  1261  of  the  Civil  Code. 

An  equitable  consideration  against  disturbing  that  judgment  arises,  also, 
from  the  conduct  of  the  plaintiff's  husband,  who  represented  her,  in  relation 
thereto.  It  is  proved  that  he  assisted  her  in  fixing  the  terms  of  the  sale,  and 
also  at  the  sale  itself.  This  was  not  merely  a  passive,  but  an  active  execution 
of  the  judgment,  and  would  seem  to  be  within  the  the  purview  of  Article  612 
of  the  Code  of  Practice. 

III.  It  is  objected,  that  somo  portions  of  tho  property  wore  sold  at  prices 
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8cccBS8ioH  OF   Gaulden. — OPPOSITION   OF  Reynoldr,  Btrnb  &  Co. 

^  >^  A  OoL  abulncd  Jadpnent  acainst  Q.  !med  «n  execatioQ  under  which  tiie  Sheriff  eeiied  a  tract 
•r  land  an  J  adrertiaed  it  for  tale  oq  a  day  stated.  B7  consent  of  the  parties  the  day  of  sale  was 
poiipoDed ;  Q.  died,  and  hU  administrators  sold  the  land  which  had  been  seiaed.  Bdd:  th&t  as 
there  waa  nothing  to  show  that  the  property  contlnaed  to  be  under  the  operation  of  the  seizore 
•Btn  the  openins  of  the  succession  tlie  scizinc  creditor  had  no  lien  on  the  proceeds  of  sale. 

APPEAL  from  the  District  Court  of  the  parish  of  East  Feliciana,  Sterling^  J. 
R  T.  Merrick^  for  opponent  and  appellant  Bavoman^  for  appellee. 
OoDEs,  J.  This  is  an  opposition  to  a  tableau  of  distribution.  JSeynoldg^ 
Bffne  A  Co.  obtained  a  judgment  against  Wcide  H.  Gaulden^  which  was  parti- 
tDj  executed  by  taking  a  tweWe  months'  bond  on  the  5th  of  November,  1842. 
Ob  the  19th  of  April,  1847,  an  execution  having  been  sued  out  on  the  twelve 
months'  bond,  two  tracts  of  land  were  seized  by  the  Sheriff  to  satisfy  the  same. 
Oa  the  4th  of  June,  1847,  the  day  fixed  for  the  sale,  the  parties  in  execution 
tgreed  to  its  postponement  to  the  first  Saturday  of  the  ensuing  month.  OauU 
den  consented  to  a  further  postponement  to  the  first  Saturday  of  September, 
sod  wuved  the  usual  advertisements.  There  appears  to  be  no  evidence  of  any 
other  agreement  between  the  parties  in  relation  to  the  sale  of  the  property 


«. 


below  the  efitimaUon  in  the  inventory.    But  all  the  parties  to  the  partition  were 

of  full  age.    The  absolute  prohibition  to  sell  under  the  price  of  estimation,  only       otuion. 

exists  in  the  case  of  minonL    C.  C.  337.    See  also  on  this  point,  11  Rob.  508. 

ad  Ann.  966. 

Besides,  the  principal  item  of  property  thus  sold,  the  Oilmore  plantation, 
was  afterwards  ne-sold  at  private  sale  by  consent  of  all  the  parties,  plaintiff 
joiDiog  in  the  same  as  vendor,  for  a  largely  increased  price.    C.  C  1268. 

There  is  a  bill  of  exceptions  in  the  record,  to  the  exclusion  of  testimony 
oflbred  by  plaintiff^  to  prove  that  slaves  had  risen  in  value  sinoe  the  sale  under 
the  judgment  of  partition.  Had  this  fact  been  proved,  it  would  not  have 
changed  our  conclusion  in  this  case,  and  the  exclusion  of  the  evidence  is  there- 
to ammportant 

Jodgment  afiSrmed. 

CiMPBELL,  J.  As  to  whether,  under  the  circumstances,  the  wife  had  capa- 
city to  stand  in  judgment. 

The  husband  having  failed  to  appear  to  assist  his  wife  in  the  defence  of  her 
suit,  I  think  it  was  necessary  that  the  plaintiff  should  have  obtained  from  the 
court  an  order  authoridng  her  to  stand  in  judgment 

SimKLL,  C.  J.  I  concur  with  Judge  Buchanan  on  the  first  point  discussed 
in  bis  opinion. 

Ify  impressions  are  against  his  views  on  the  iec&nd  point.  The  proceedings 
might  have  been  held  irregular  on  appeal.  But  I  do  not  think  the  irregularities 
SQch  as  to  authorize  an  action  of  nullity  and  set  aside  the  sale.  Moreover,  there 
was  laehm  on  part  of  plaintiff,  and  no  equitable  reason  is  shown  to  disturb  the 
sale,  and  the  concurrence  of  the  husband  increases  the  equity  in  favor  of  the 
purchasers.  9  L.  R  79.  10  L.  R.  578.  1  R.  R.  528.  3  Ann.  646.  13 
L  S.  431.    6  Ann.  255.    3  Ann.  664. 
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BM^'  under  seizure.  There  is  a  credit  of  $106  endorsed  on  the  execution  by  the 
plaintiffs'  attorney  on  the  22d  of  October,  1847.  According  to  the  Sheriff's 
certificate,  the  execution  was  returned  on  the  6th  of  September,  1850,  on 
account  of  the  defendants'  death,  as  ordered  by  the  plaintiffs'  attorney.  There 
is  an  admission  in  the  record,  that  the  land  thus  seized,  was  sold  at  the  pro- 
bate sale  of  the  succession  on  the  2d  of  February,  1850,  for  the  price  of  $800, 
on  a  credit  of  one  and  two  years,  and  that  $458  thereof  had  been  realized  by 
the  administrators. 

The  plaintiffs  claimed  a  privilege  to  be  paid  in  preference  to  the  other  credi- 
tors out  of  the  proceeds  of  this  sale  by  virtue  of  the  alleged  seizure,  and  pray- 
ed to  be  accordingly  ranked  on  the  tableau.  They  are  appellants  from  the 
judgment  of  the  District  Court  rejecting  their  demands.  We  think  that  the 
Judge  a  quo  did  not  err.  Nothing  shows  that  the  property  continued  to  be 
under  the  operation  of  the  alleged  seizure  until  the  opening  of  the  succesaion. 
It  is  unnecessary  for  us  to  express  any  opinion,  whether  the  privilege  accorded 
under  Article  722  of  the  Code  of  Practice  to  the  seizing  creditor,  may  be  kept 
alive  by  the  mere  postponement  of  a  Sheriffs'  sale  from  time  to  time  to  an 
unusual  period,  by  consent  of  parties,  so  as  to  affect  the  rights  of  other  creditors 
of  the  seized  debtor. 

It  is  threfore  ordered,  adjudged  and  decred  that  the  judgment  of  the  Dis- 
trict Court  be  afiBrmed  with  costs  in  both  courts. 


Mayor  and  Council  op  the  town  of  Bayou  Sara  v.  G.  E.  Toorasn. 

The  7tli  Section  of  the  Act  of  the  Legislature  of  the  18th  Mai:ch,  1850,  incorporating  the  town  of 
Bayou  Sara,  authorises  the  imposition  of  one  tax  upon  a  store  in  which  goods  are  retailed,  and 
not  as  many  distinct  taxes  as  there  are  distinct  kinds  of  goods  retailed  in  the  store. 

APPEAL  from  the  District  Court  of  the  parish  of  West  Feliciana,  Sterling,  J. 
U.  B.  &  E.  Phillips,  for  plaintiffs.  Brewer  &  Collins,  for  defendant  and 
appellant 

Buchanan,  J.  This  is  an  appeal  from  a  judgment  for  sixty -nine  dollars, 
involving  a  question  of  the  constitutionality  and  legality  of  taxes  imposed  by  a 
municipal  corporation. 

The  town  of  Bayou  Sara  was  incorporated  by  Act  of  the  Legislature  of  the 
13th  March,  1850.     (Session  Acts,  page  76.) 

By  the  7th  Section  of  that  Act,  the  Mayor  and  Council  of  the  town  of  Bayou 
Sara  '*  are  authorized  and  empowered  to  lay  and  collect  a  yearly  tax  on  all  pro- 
perty, slaves,  professions,  capital  and  buildings,  also  upon  all  taverns,  grog-shops, 
retailing  stores,  commission  merchants,  public  houses,  and  also  upon  all  public 
drays,  carts,  and  wagons;  and  also  to  lay  and  collect  such  other  taxes  within 
the  limits  of  said  town,  the  imposition  and  collection  of  which  may  not  be 
inconsistant  with  the  Constitution  and  laws  of  this  State,  for  such  amounts  as 
the  Mayor  and  Council  may  deem  necessary,  observing,  however,  equality  in 
the  assessment  and  collection  thereof.^'  The  defendant  keeps  one  retailing 
store  in  Bayou  Sara,  in  which  a  general  assortment  of  goods  is  sold,  as  usual 
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in  country  pUces:  and  he  has  been  assessed  in  six  distinct  taxes  upon  said  Matorot  Batoo 

retail  store  for  the  year  1852,  as  follows :  «. 

For  selling  liquors, $14  00                    oo«abi. 

'•       diy-goods, 20  00 

"       groceries, 14  00 

"       hardware,             7  00 

"       jewelry, 7  00 

"       saddlery, 7  00 

ToUl,         -        -        -        -        $69  00 
ind  he  prosecutes  this  appeal  from  a  judgment  condemning  him  to  pay  the 
aid  taxes,  on  the  ground  that  the  same  are  illegal. 

The  Statute  quoted  above  authorizes  the  corporation  of  Bayou  Sara  to  lay 
sod  collect  a  yearly  tax  on  retail  stores.  This  only  authorizes  the  imposition 
of  one  tax  upon  a  store  in  which  goods  are  retailed,  and  not  as  many  distinct 
taxes  as  there  are  distinct  kinds  of  goods  retailed  in  the  store.  Such  taxation 
is  manifestly  oppressiye.  The  subdiyision  of  the  object  taxed  might  be  carried 
b  any  conceiyable  extent,  if  this  system  were  once  recognized  as  correct  under 
the  law — thus  instead  of  selling  liquors,  the  party  might  be  taxed  for  selling 
brandy,  wine,  gine,  whiskey,  &c.,  and  instead  of  dry-goods,  for  selling  linens, 
cottons,  woollens,  silks,  &c.,  ad  inHnitum.  Certainly,  this  did  not  enter  into 
the  contemplation  of  the  legislator. 

The  municipal  ordinance  in  virtue  of  which  these  taxes  have  been  claimed  is 
before  us,  and  appears  to  have  provided  for  the  taxation  of  every  possible  kind 
of  store — rating  dry-goods  stores  at  so  much,  groceries  at  so  much,  &c.  We 
do  not  understand  this  ordinance  as  sanctioning  a  cumulation  of  all  these  dif- 
ferent assessments  upon  one  store,  contrary  to  the  charter  above  quoted.  The 
assessor  would  have  been  simply  justifiable  in  imposing  the  highest  rate  of 
taxation  applicable  to  the  store,  supposing  its  stock  of  goods  to  have  been 
entirely  composed  of  either  one  of  the  numerous  articles  comprised  in  its  assort- 
ment He  has  not  made  a  selection,  and  we  cannot  do  so.  Our  duty  is  con- 
fined by  the  Constitution  to  pronouncing  upon  the  legality  of  the  tax  as  as- 
Ksaed. 

It  is  therefore  decreed,  that  the  judgment  appealed  from  be  reversed;  that 
there  be  judgment  for  defendant,  as  in  case  of  nonsuit,  and  that  all  costs  be 
paid  by  plaintiffs  and  appellees. 


SoccEssioN  OF  Justin  Petit. 


b  coQtcsUtkMis  eoneenilDf  Uie  adminiitration  of  laccMdom,  the  Code  glTci  Uie  prefenenoe  to  cred- 

HanoTcrttkOMwhoarenoC    Art  1080, 1114. 
A  ipcdal  ftfcnt  or  »ttoniej  in  fftct  of  &  creditor  is  not  enttUed  to  a  preference  over  ttrmngers. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Robtrtion^  J.    Burk^ 
for  Lc^on^  appellant.    SkerborM^  for  Otizman. 
YooBHixs,  J.    This  is  a  contest  between  two  applicants  for  the  administrator- 
ibipof  thesQCcessionof /ttftinPe^i^,  deceased.  On  the  28th  of  September,  1868, 
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Bvoonnoii  or  Raymond  Lafon  filed  his  petition  praying  for  the  appointment.  The  usual 
order  for  public  notice  thereof,  was  granted  by  the  Clerk  of  the  Court  On  the 
8d  of  October  following,  a  similar  application  was  also  filed  by  Gabriel  Oti^man, 
Neither  of  the  applicants  alleged  himself  to  be  a  creditor  of  the  succession.  On 
the  7th  of  the  same  month  Ovzman  filed  an  application  in  which  he  claimed 
the  preference  over  his  competitor  on  the  ground  of  his  being  a  creditor  of  the 
succession.  On  the  same  day,  Lafon  filed  a  supplemental  petition,  setting  forth 
the  nature  of  his  demand  as  a  creditor,  founded  on  J,  PetiCi  written  acknowl- 
edgement of  indebtedness  to  JDovMau  in  the  sum  of  $800,  and  by  the  Utter 
transferred  to  him  on  the  6th  of  October,  1853.  Six  days  after,  Cfvtman  filed 
two  notes  signed  by  the  deceased,  payable  to  the  order  of  P.  Langlumi  and  en- 
dorsed as  follows,  to  wit :  **  Par  procuration  de  P.  Langlumi,  G.  GfumafLV 
Thus  it  is  obvious  that  Guvman  held  the  notes  as  agent,  and  not  as  endorsee. 
On  this  state  of  facts  Gueman  was  appointed  administrator  of  the  succession, 
and  Lafon  has  appealed. 

We  think  the  District  Court  erred.  It  is  shown  that  Lafon  was  a  creditor 
under  the  alleged  transfer  from  J^ousmUj  the  verity  of  which  does  not  appear 
to  have  been  impugned.  In  contestations  concerning  the  administration  of  suc- 
cessions, our  Code,  Arts.«1089,  1114,  gives  the  preference  to  creditors  over  those 
who  are  not  A  special  agent,  or  attorney  in  fact,  of  one  or  more  creditors,  is 
not  entitled  to  a  preference  over  strangers.  Even  on  the  hypothesis  that  La- 
forCt  claim  as  a  creditor  was  unfounded,  still,  as  the  first  applicant,  he  was 
clearly  entitied  to  the  appointment ;  the  opposition  of  the  other  could  only  be 
sustained  on  the  ground  of  his  having  a  better  right 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed,  and  that  this  case  be  remanded  for  further 
proceedings  according  to  law,  with  instructions  to  the  Judge  a  quo  to  proceed  to 
the  appointment  oiEagmond  Lctfom&  administrator  of  the  succession  otJtutin 
Petity  deceased,  as  the  law  directs ;  and  it  is  further  decreed  that  the  appellee, 
Gabriel  Guzman^  pay  the  costs  of  his  opposition  in  both  court& 


Charles  McMicken  v-  Thomas  6.  Morgan,  Executor,  et  al. 

A  judgment  diMoWlng  an  Injunction  which  reBtraini  an  ezecutionf  relleyes  tb«  «ze«iittoii  of  th« 
restriction,  and  the  property  being  already  under  aeiiure,  no  ftirther  notice  of  ■einire  ia  necenary. 

An  error  in  the  advertisement  not  calculated  to  mislead,  ailords  no  ground  for  an  li^unetioo. 

A  Judgment  rendered  between  the  parties,  dissolving  a  prior  injunction,  is  a  bar  to  any  enquiry  Into 
the  grounds  for  Injunction  existing  anterior  to  thatJudgment,andof  which  the  party  might  then 

hare  availed  himself. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Bay- 
lie$  J.,  holding  a  special  term  to  try  the  cases  in  which  BoberUony  J.,  had 
been  recused.  Bruno%  for  plaintiff  and  appellant  T.  G,  Morgan^  for  defend- 
ant. 

'Ogdek,  J.    The  injunction  obtained  by  the  plaintiff  in  this  case  is  the  sequel 
of  the  judgment  rendered  in  the  lower  Court  in  the  suit  of  McMicktn  y.  Maxent^ 
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ezeeutor,  which  was  before  this  court  on  appeal,  and  is  reported  in  8  An.  R.  p. — .*  McMickbi 
The  plaintiir  having  taken  only  a  devoluUve  appeal  from  the  judgment  dissoWing  Moboav. 
the  first  injunction,  the  defendant,  as  executor  of  Catallier^  proceeded  under  the 
seizure  which  had  been  preyiously  made,  to  cause  the  property  to  be  sold,  when 
this  second  injunction  was  obtained  on  the  same  grounds  alleged  in  the  petition 
ibr  the  first,  with  the  following  additional  grounds  based  on  the  subsequent 
proceedings: 

1st  That  no  executor  could  be  prosecuted,  if  at  all,  except  in  the  suit  and 
under  the  judgment  rendered  in  the  case  where  the  petitioner  was  plaintiff. 

2d.    That  no  legal  or  sufficient  notice  of  the  seizure  had  been  given. 

3d.  That  the  Sheriff  had  not  given  a  legal  notice  for  the  appointment  of  ap- 
praisers. 

4th.     That  the  property  was  not  correctly  advertised  for  sale. 

The  first  and  second  of  these  grounds  may  be  disposed  of  by  remarking  that 
the  only  judgment  rendered  in  the  suit  to  which  the  plaintiff  was  a  party,  was 
one  ^solving  his  injunction,  by  the  effect  of  which  the  execution  enjoined  was 
let  loose,  and  the  property  being  already  under  seizure,  no  further  notice  was 
necessary.  The  third  ground  of  illegality  is  disproved  by  the  evidence,  which 
shows  that  the  notice  to  appoint  appraisers  was  served  on  an  agent  of  the  plain- 
tiff, and  was  also  posted  up  in  the  Clerk's  office. 

The  fourth  and  last  objection  made  on  the  ground  that  there  was  no  legal  and 
sufficient  advertisement  and  description  of  the  property  for  sale,  does  not  pre- 
sent any  sufficient  ground  for  enjoining  the  sale.  The  error  was  not  calculated 
to  mislead  any  one,  as  the  property  was  described  by  its  boundaries  and  the 
cnor  was  only  in  one  and  the  first  advertisement  of  the  sale  for  cash,  having 
been  corrrected  in  the  subsequent  advertisements.  The  description  of  the  pro- 
per^ was  correctly  made  in  conformity  with  the  partition  which  had  been 
effected  subsequent  to  the  seizure  and  during  the  pendency  of  the  injunction. 

The  pereiDptoiy  excaption  pleaded  by  the  defendant  against  all  the  matters 
embraced  in  the  first  suit,  and  again  set  up  in  the  present  one,  was  properly 
sustained.  The  judgment  rendered  between  the  parties,  dissolving  the  first 
injuncti-on,  was  a  bar  to  any  enquiry  into  the  grounds  for  injunction  existing 
antmor  to  that  judgment,  of  which  the  party  might  then  have  availed  himself. 

It  appears  to  us  the  injunction  was  obtained  on  insufficient  grounds,  and  that 
it  was  resorted  to,  improperly,  for  the  purposeof  securing  the  advantage  of  a 
suqiensive  appeal  from  the  judgment  on  the  first  suit,  without  giving  the  secu- 
rity required  for  such  an  appeal. 

The  (Tourt  below  did  not  err  in  dissolving  the  injunction. 

In  cxmsequence  of  the  judgment  rendered  in  the  case  of  McMioken  v.  Maxent, 
executor,  reducing  the  amount  for  which  the  execution  could  issue,  which,  how- 
ever is  not  in  evidence,  the  plaintiff  may  be  equitably  entitled  to  a  reduction  of 
file  damages  and  interest  awarded  by  the  judgment 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Court 
below  be  affirmed  with  costs  and  without  prejudice. 


m  referr^  to  in  Uie  text  iorolTed  the  question  of  good  faith  of  the  plalotiiT:  and  ai  this 
czelasiTei7  on  fiMta,  it  waa  not  reported.— Rbp. 
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I    9   210' 

I  45  m'  The  State  v.  McClanajian. 

I    9    8101 

I  61  16401  X  party  applying  for  a  new  trial  cannot  prove  by  witnesses  the  charge  of  the  Judge  to  the  Jury.    Ob- 

9    210  Jections  to  the  charge  of  the  Jadge  should  be  made  before  the  Jury  retire. 

i^T— ^_  It  is  sufficient  If  the  Indictment,  in  charging  the  offence,  states  all  the  facts  and  circumstances  com* 

\(r    ^1a  prised  in  the  definition  of  the  offence  a^  gWen  In  the  statute,  so  as  to  bring  the  defendant  clearly 

■^  within  Its  provisions. 

9    210| 

ill?   4flJ         A  PPEAL  from  the  District  Court,  of  the  Parish  of  Caddo,  Spofford,  J. 

-  -A       A.    L  E.  Morse,  Attorney  GcDeral,  for  the  State.    Land  &  Harper  and  Seltn, 
125    2^       for  defendant  and  appellant. 

Campbell,  J.  The  defendant  was  indicted  under  the  28d  Sec.  of  the  Act  of 
May  4,  1805,  for  unlawfully,  on  purpose  and  of  his  malice  aforethought,  disa- 
bling the  hand  of  Andrew  Hart,  with  the  intent  in  so  doing,  of  disabling  the 
said  Hart. 


The  defendant  was  found  guilty  and  sentenced  to  imprisonment  at  hard  labor 
for  two  years. 

From  this  sentence,  after  ineffectual  attempts  to  obtain  a  new  trial  and  to 
arrest  the  judgment,  this  appeal  has  been  taken. 

The  application  for  a  new  trial  is  based  on  what  is  alleged  to  have  been  an 
improper  charge  of  the  Judge  to  the  jury.  On  the  trial  of  the  motion,  the  ac- 
cused offered  witnesses  to  prove  the  charge  of  the  Judge.  Their  testimony  was 
rejected ;  and  to  this  defendant  excepted.  This  testimony  was  properly  exclu- 
ded. No  instructions  appear  to  have  been  asked,  nor  objections  urged,  nor 
reservations  made,  nor  bill  of  exceptions  taken  or  tendered  to  the  charge  of  the 
Judge,  before  the  jury  retired. 

If  not  satisfied  with  the  charge,  objections  should  have  been  urged  before  the 
jury  retired,  to  enable  the  Court  to  correct  any  erroneous  instructions  which  it 
may  have  given.  This  not  having  been  done,  the  alleged  error  cannot  be  exa- 
mined. 

Buel  V.  Steamer  New  York,  17,  La.  641.  To  trust  the  charge  of  the  Court 
to  the  doubtful  and  fallible  memory  of  the  by-standers,  would  be  improper  and 
a  dangerous  innovation. 

It  is  urged  in  arrest  of  judgment,  that  the  indictment  is  defective,  it  not  con- 
taining a  certain  description  of  the  offence,  the  instrument  or  means  used  in 
disabling  the  hand  not  being  stated,  nor  the  injury  done,  set  forth  with  sufB- 
-  cient  particularity.  In  other  words,  that  there  is  no  statement  of  the  weapon 
used  or  description  of  the  wound  inflicted. 

It  is  contended  by  the  counsel  of  the  prisoner  that  the  offence  charged  is  the 
common  law  offence,  of  mayhem,  and  that,  in  obedience  to  the  general  rule  of 
criminal  law,  which  requires  that  the  special  manner  of  the  whole  fact  should 
be  set  forth  with  certainty,  the  indictment  would  have  contained  a  certain  state- 
ment of  the  instrument  or  means  used  and  the  nature  of  the  injury,  and  this, 
not  as  a  matter  of  mere  fonn,  but  of  strict  law. 

If  the  indictment  were  for  mayhem,  as  known  to  the  common  law,  the  principle 
invoked  would  be  applicable,  and  require  the  arrest  of  judgment.  This,  how- 
ever, is  not  the  case.  The  statute  on  which  the  indictment  is  formed  is  in  the 
following  words :  "If  any  person  or  persons,  on  purpose  and  of  malice  afore- 
thought, shall  unlawfully  cut  or  bite  off  the  car  or  cars,  or  cut  Out  m*  disable 
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the  tongue,  pat  out  an  eye,  while  fighting  or  otherwise,  slit  the  nose  or  a  lip  Tn  staa 
cut  or  bite  off  the  nose  or  lip,  or  cut  off  or  disable  any  limb  or  member  of  any  moOumaham. 
person,  with  intention  in  so  doing,  to  maim,  disable  or  disfigure,"  &c.  This 
statute  creates  distinct  offences  which  it  defines,  most  of  them  differing  materi- 
ally fipom  the  common  law  offence  of  mayhem.  To  disfigure,  is  made  as  penal 
as  to  disable ;  and  against  the  injury  to  a  part  of  the  body  not  necessary  to 
one's  defence,  is  denounced  the  same  penalties  as  are  inflicted  for  disabling  a 
member  necessary  for  his  defence  in  fighting. 

If  the  statute  had  adopted  the  common  law  offence,  by  affixing  a  penalty  to 
mayhem,  without  otherwise  defining  the  crime,  all  the  common  law  require- 
ments should  be  followed  in  the  indictment  State  v.  Abrence^  4  Port,  897 ; 
SuUs  T.  Slidman,  7  Port,  495.  Thus  the  statute  of  1805  affixes  the  punish' 
ment  of  death  to  wilful  murder,  without  attempting  to  define  the  crime,  and 
here,  no  doubt,  a  description  of  the  manner  in  which  the  party  came  to  his 
death,  the  means,  the  weapon  used,  if  any,  the  description  of  the  wound  would 
be  essential ;  but  in  an  indictment  under  a  statute,  it  is  sufficient  if  the  indict* 
ment,  in  charging  the  offence,  follows  the  statute ;  that  is,  that  it  states  all  the 
fscts  and  circustances  comprised  in  the  definition  of  the  offence  as  given  in  the 
stitate,  so  as  to  bring  the  defendant  clearly  within  its  provisions. 

The  general  rule  is,  (and  this,  whether  the  indictment  be  under  the  common 
law,  or  for  an  offence  created  by  statute,)  that  the  special  manner  of  the  whole 
&ct  ought  to  be  set  forth,  with  such  certainty  and  so  ^ecifically,  that  it  may 
judicially  appear  to  the  Court  that  the  indictors  have  gone  on  sufficient  pre- 
mises; to  enable  the  Court  to  know  what  judgment  is  to  be  pronounced  on  con- 
viction ;  that  the  defendant  may  clearly  understand  the  charge  he  is  called  upon 
to  answer,  and  that  posterity  may  know  what  law  is  to  be  derived  from  the  re- 
cold.  2  Hale,  183,  184 ;  Hawk.  b.  2,  c.  25,  s,  87 ;  Lambert  y.  The  People,  9 
Cow.,  678. 

If  the  circumstances  are  constituent  parts  of  the  offence,  they  must  be  set 
out ;  but  where  the  crime  exists  without  them,  this  is  not  necessary ;  though 
from  the  precedents,  it  would  seem  to  be  the  usual  practice  of  the  pleaders. 
Gamp.,  683.  For  example :  It  was  held  in  the  case  of  the  State  v.  Bent^  8  Gill 
k  John.,  8,  that  in  an  indictment  for  an  assault  with  intent  to  murder,  it  is  not 
oeeessary  to  state  the  instrument  or  means  made  use  of  by  the  assailant  to 
efiEbct  the  murderous  intent;  that  the  means  of  effecting  the  criminal  intent,  or 
the  circamstances  indicating  the  design  with  which  the  act  was  done,  are  mat- 
ters of  evidence  to  the  jury  to  demonstrate  the  intent,  and  not  necessary  to  be 
incorporated  in  the  indictment. 

In  the  case  of  the  State  v.  Briley,  8  Port,  478,  which  was  an  indictment  under 
the  Alabama  statute  for  an  assault  and  disabling  the  arm  of  the  party  injured ; 
Goldthwarte,  J.,  says :  "  The  statement  of  the  assault  and  battery  with  the 
stick  and  breaking  the  arm"  (the  weapon  and  means  used  and  the  character  of 
the  injury)  "are  but  a  history  of  the  violence,  which  could  have  been  omitted." 
It  would,  says  the  same  Judge,  at  all  times,  be  exceedingly  difficult  to  frame  an 
indictment  with  a  view  to  a  specific  description  of  the  exact  injury  sustained. 
This  precision  of  description  is  as  unnecessary  as  it  is  dangerous  in  the  indict- 
ments on  statutes ;  and  aU  that  the  law  requires  is  a  description  of  the  offence 
in  the  words  of  the  statute  creating  it.    Arch.  C.  L.,  52. 

Under  our  statute,  the  offence  is  complete  if  a  person  on  purpose  and  of 
malice  aforethought,  unlawfully  disables  any  member  of  another  person,  with 
28 
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Tn  BtATi      intent  to  disable  him.    It  is  immaterial  by  what  means,  or  with  what  instrument, 
McClajiabax.    the  injury  is  effected,  or  the  nature  of  the  wound.     If  it  in  effect  disables,  it  is 
sufficient    The  weapon  used,  etc.,  may  aid  at  arriving  at  the  intent,  but,  as  has 
been  seen,  this  need  not  be  alleged.     People  t.  Btuh.  4  Hill's  (N.  Y.)  138. 

The  essentials  of  the  offence,  as  defined  in  the  statute,  are  set  forth  in  the 
indictment  fully  and  with  precision.  "We  therefore  concur  in  the  order  of  the 
District  Judge,  refusing  a  new  trial  and  overruling  the  motion  in  arrest,  and 
decree  that  the  judgment  appealed  from  be  affirmed,  with  costs. 


Mary  Ann  Gilmore  v.  Menard  &  Vigneaud. 

A  mortga^  granted  by  one  of  the  bein  on  bis  indlyidoal  share  of  the  property  belonging  to  the  me- 
cession,  cannot  effect  the  right  of  the  other  bein  to  denund  a  sale  of  the  property  to  affect  a  par^ 
tition. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Bobert- 
ion,  J.  J.  W.  Seymour  and  J.  JonM,  for  plaintiff.  G.  A  Lacey^  for  defen- 
dant and  appellant. 

OoDEN,  J.  The  defendants  obtained  an  order  of  seizure  and  sale,  which  the 
plaintiff  enjoined  as  purchaser  and  third  possessor  of  the  property  seized.  The 
plaintiff  derived  her  title  from  a  judicial  sale  of  the  succession  of  John  Oil- 
more,  made  to  effect  a  partition  among  their  heirs,  and  the  defendants  had  a 
special  mortgage  on  the  undivided  interest  of  one  of  the  heirs,  which  they 
sought  to  enforce,  notwithstanding  the  judicial  sale,  which  they  assumed  the 
right  to  treat  as  a  nullity,  on  the  ground  of  certain  defects  and  irregularities  in 
the  proceedings,  by  virtue  of  which  the  sale  took  place. 

The  alleged  nullities  are  the  same  which  were  made  the  ground  of  an  action 
on  the  part  of  one  of  the  heirs  to  set  aside  the  sale  in  the  case  of  Susan  Gil- 
more  et  al.  V.  John  A.  Gilmore,  ante  p.  197,  in  which,  by  the  final  judgment 
of  this  court,  the  validity  of  the  sale  has  been  maintained.  We  are  of  opinion 
that  the  mortgage  granted  by  one  of  the  heirs  on  his  undivided  share  of  the 
property  belonging  to  the  succession,  could  not  affect  the  right  of  the  other 
heirs  to  demand  a  sale  of  the  property  to  effect  a  partition. 

The  debt  for  which  the  order  of  seizure  and  sale  issued,  was  paid  to  the  de  - 
fendants  by  their  debtor,  after  the  injunction  was  obtained,  and  by  consent  of 
parties,  an  order  entered  perpetuating  the  injunction,  with  a  reservation  to 
both  parties  to  claim  damages  and  costs  upon  the  issues  made  in  the  suit 

The  court  below  did  not  err  in  the  judgment  finally  rendered,  perpetuating 
the  iiy  unction  at  the  costs  of  the  defendants. 

The  judgment  is  therefore  affirmed,  with  costs. 
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Eliza  Scott  et  als.  v,  B.  S.  Key. 

Where  fhe  adadntetntor  recelred  lettort  of  adminlctratioD,  {nrentoried  the  property,  and  enter- 
ed opon  his  admiolsCratioo  in  good  lhith,belieTlag  the  property  to  belong  to  the  tncceaslon  of  the 
deeeaaed,be  abooldbe  aoed  bjr  a  party  setting  op  title  to  the  property,  as  administrator,  and  not 
persoaally. 

APPEAL  from  the  District  Coart  of  the  Parish  of  CanroU,  Ferkim,  J. 
Short  <t  Parhamy  and  F,  M,  Goodrich,  for  plaintiffs.    LouU  Selby,  for 
defendant  and  appellant 

Slidbll,  G.  J.  The  plaintifl^  allege  they  are  heirs  of  Samuel  BstUl  and,  as 
each,  claim  from  the  defendant  the  deliverj  of  certain  slaves  left  by  the  de- 
ceased in  the  parish  of  Carroll,  at  his  death,  compensation  for  the  reasonable 
Wue  of  their  services  while  in  the  possession  of  defendant  until  their  delivery, 
and  the  Talne  of  certain  movables  of  said  deceased,  which  it  is  alledged  the 
defendant  has  sold.  The  petition  suggests  that  the  defendant  pretends  to  hold 
as  administrator  of  William  B$tiU,  deceased,  but  says  the  latter  was  incapable 
of  inheriting  from  his  natural  &ther  Samuel^  and  treats  the  defendant  as  a 
mere  wrong  doer,  liable  in  his  personal  capacity. 

The  defendant  pleaded  as  an  exception  to  the  action,  that  he  could  not  be 
sued  peraoually,  but  only  as  adnunistrator,  in  which  capacity  alone  he  had  re- 
ceived possession  of  the  property. 

This  exception  was,  we  think,  improperly  overruled  by  the  District  Judge ; 
but  for  its  better  understanding,  a  statement  of  the  facts  is  necessary. 

Samuel  EktiU  was  formerly  a  citizen  of  Arkansas,  and  was  living  there  in 
1835  with  WiUiam^  his  natural  child,  when  a  statute  was  passed  by  the  State 
of  Aricansas  in  these  words :  "  Be  it  enacted,  &c.,  That  William,  the  in&nt 
son  of  Samuel  Eetill,  be,  and  he  is  hereby  made  the  legal  heir  and  representa- 
tive of  the  said  Samuel  Estill,  in  as  full  and  ample  manner  as  though  he  had 
been  sach  from  his  birth ;  and  he  shall  be  capable  of  inheriting  the  estate  of 
the  said  Samuel  EetUl,  in  as  full  and  ample  a  manner  as  though  the  said  Samv^ 
Ektill  had  been  married  to  his  mother  at  the  time  of  his  birth,  and  the  said 
William  shall  hereafter  be  called  and  known  by  the  name  of  William  EitiU, 
This  act  shall  be  in  force  from  and  after  its  passage." 

Some  years  after  this,  Samuel  came  to  Louisiana,  acquired  a  domicil  in  the 
parish  of  Carroll,  and  there  died  in  1849,  leaving  in  said  parish  an  estate  con- 
sisting of  Unds,  slaves,  cattle,  furniture,  &c.,  which  were  inventoried  in  that 
parish,  and  are  the  subject  of  the  present  controversy.  In  the  same  year,  let- 
ters of  administration  were  granted  to  William  Estill,  who,  in  that  capacity, 
took  possession  and  administered  the  estate.  He  filed  soon  after  an  account  of 
his  administration,  suggesting  in  his  petition  that  he  was  the  sole  heir  of  the 
deceased,  and  praying  that  his  account  be  approved  and  his  official  bond  dis- 
charged. A  judgment  approving  his  account,  and  discharging  him  as  adminis- 
trator, was  rendered  and  signed  by  the  clerk  of  the  court  However  informal 
this  may  have  been,  it  is  manifest  from  the  evidence  that  William  subsequent- 
ly believed  himself  to  be  and  acted  as  owner,  and  remained  in  possession  of  the 
whole  estate  until  his  death,  in  the  same  parish,  in  1850 ;  when  R.  S.  Key  was 
appoiDted  his  administrator,  and  the  property  thus  found  in  possession  of  Wil- 
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liam  at  the  time  of  his  decease  was  inventoried,  as  the  property  of  WUliam's 
succession.  The  evidence  authorizes  the  conviction,  that  ^ey  received  his  let- 
ters of  administration,  inventoried  the  property,  and  entered  upon  his  adminis- 
tration, in  good  faith,  believing  the  property  to  belong  to  the  succession  of 
William  Estill,  It  is  proper  to  add,  that  in  this  capacity,  he  has  paid  debts 
of  William's  succession,  and  incurred  liabilities  as  administrator. 

Under  these  circumstances  the  action  of  revendication  and  for  account, 
should,  in  our  opinion,  have  been  brought  against  Key  in  his  capacity  of  ad- 
ministrator, and  against  the  heirs  of  William  Estill^  if  any  there  be  (C.  P. 
123)  ;  and  the  plaintiffs  have  no  right  to  treat  Key  as  a  mere  trespasser,  eren 
supposing  that  William  Estill  was  not  the  lawful  heir  of  Samuel^  upon  which 
point  we  express  no  opinion. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  reversed* 
and  that  there  be  judgment  as  in  case  of  nonsuit ;  plaintiff  paying  cMte  in 
both  courts. 


W.  Whitehead,  Beceirer,  v.  T.  R.  Wiley. 


The  DOlUty  resulting  from  a  JadlcUl  Bale  on  which  the  price  bid  does  not  exceed  the  prior  conven- 
tional mortgages  Is  relative  only. 

Article  684  of  the  Code  of  Practice  declares  that  if  the  price  bid  at  the  Sheriff's  vale  does  not  exceed 
the  amount  of  mortgages  having  a  preference  over  the  seising  creditor,  "  the  adjudication  shall  be 
null.**  This  is  a  prohibitory  law,  and  whatever  is  done  in  contravention  of  a  prohibitory  law  is 
void,  although  the  nullity  be  not  formally  pronounced  by  the  law  itself.    Budianan^  J.,  dissenting. 

A  purchaser  in  good  faith,  to  whom  property  has  been  a<iUudicated,  for  a  price  less  than  the  mort- 
gages, having  a  preference  over  the  seising  creditor,  can  not  be  compelled  to  give  iq»  the  property 
without  being  reitmded  the  price  which  he  has  really  paid.    fttoAofian,  J.,  dissenting. 

APPEAL  from  the  District  Court  of  the  parish  of  Madison,  Perkins^  J. 
Stockton  &  Steele^  for  plaintiff.    Stacy  <&  Sparrow,  for  defendant    J,  B. 
BemisSf  curator  ad  Aoc,  for  Latham, 

Slidell,  C.  J.  The  plaintiff  obtained  in  May,  1845,  a  judgment  against 
Nicholson  Barnes,  which  was  recorded  in  the  parish  of  Madison  in  June,  1845. 
In  1850,  he  brought  this  action,  in  which  he  claims  a  judicial  mortgage  upon  a 
tract  of  land  in  the  parish  of  Madison,  in  possession  of  Wiley. 

Wiley  bought  the  land  of  Harvey  Latham  in  1849  ;  and  Latham  bought  in 
February,  1845,  at  a  sale  made  by  the  Marshal  of  the  United  States  upon  a 
judgment  and  fi.  fa.  in  the  suit  of  Putnam  y,  Barn^.  Latham  paid  the  amoant 
of  his  bid,  took  possession,  and  received  a  deed  from  the  Marshal,  which  was 
recorded  in  February,  1845. 

It  is  said  the  MarshaUs  sale  was  a  nullity,  because  the  price  bid  did  not 
exceed  a  prior  conventional  mortgage.  It  was  not  an  absolute  nullity,  and 
neither  the  defendant  in  execution  nor  the  mortgage  creditor  have  ever 
objected.  On  the  contrary  it  appears  from  the  evidence  that  both  consented, 
and  a  few  days  after  the  MarshaPs  sale  the  holder  of  the  moi-tagc,  in  pursu- 
ance of  a  previous  understanding,  executed  a  release  of  the  mortgage  so  far  as 
it  bore  on  the  land  bought  by  Latham, 
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Under  these  circnmstances  we  think  there  was  a  divestiture  of  Barnes^  titc,      Wwtbaiuo 
aocompanied  by  registry  and  possession,  before  the  plaintiff  recorded  his  judg-        Wiur. 
ment,  and  therefore  his  claim  of  judicial  mortgage  upon  the  land  in  question 
was  properly  refused.     See  WhiUheitd  r.  Gaines. 

It  is  proper  to  observe  that  the  petition  contains  no  charge  of  fraud,  and 
does  not  present  a  case  of  the  revocatory  action. 

Judgment  affirmed,  plaintiff  to  pay  cost  of  appeal 

BucoAHAiT,  J.  dissenting.  The  Article  684  of  the  Code  of  Practice  declares 
that  if  the  price  bid  at  the  Sheriff^s  sale  does  not  exceed  the  amount  of  mort- 
gages having  a  preference  over  the  seizing  creditor,  **  there  shall  be  no  adjudi- 
eation."  This  is  a  prohibitory  law.  And  whatever  is  done  in  contravention  of 
a  prohibitoty  law  is  void,  although  the  nullity  be  not  formally  pronounced  by 
the  law  itself     0.  C.  Art  12. 

A  series  of  decisions  upon  the  construction  of  this  Article  has  settled  that  in 
tibe  contingency  spoken  of,  there  is  in  contemplation  of  law,  no  sale  of  the 
property. 

Thns  in  Perry ^  syndic,  v.  Bblloway,  10  Rob.  110,  the  court  said,  "According 
to  Articles  683  and  684  of  the  Code  of  Practice,  privileges  and  special  mort- 
gages on  property  offered  for  sale  by  the  Sheriffs  in  &vor  of  other  persons  than 
the  seizing  creditor  and  which  are  preferred  to  him,  form  essentially  a  part  of 
the  price  for  which  it  may  be  sold ,  and  it  cannot  be  sold,  unless  something 
was  offered  over  and  above  their  amount" 

Again,  in  the  same  case,  "  There  having  been  no  sale,  the  property  remained 
tiat  of  FtneeW^  This  was  a  case  where  the  syndic  of  PoioelVs  creditors  was 
seeking  to  reduce  to  possession  and  succeeded  in  doing  so,  the  property  sold, 
for  the  benefit  of  all  the  creditors ;  and  as  in  the  present  case  the  judgment 
debtor  was  fully  consenting  and  combining  with  the  purchaser ;  and  as  to  the 
previous  mortgage,  the  case  is  stronger  than  the  present  one,  for  it  turned  out 
to  have  been  simulated  and  unreal 

In  Fernandez  v.  Bein,  1  Ann.  32,  and  Trudeau  v.  Mc  Vicar ^  1  Ann.  426,  the 
purchaser  at  Sheriff's  sale  for  a  price  below  the  amount  of  previous  montgages 
was  allowed  to  repudiate  the  purchase,  on  the  ground  that  there  was  no  valid 
nle ;  although  in  the  latter  case,  he  had  actually  given  a  twelve  months'  bond 
for  the  price,  which  had  run  to  maturity. 

And  in  the  cases  of  Landreaux  v.  Hazleton^  1  Martin  N.  S.  600.  De  Armas 
V.  Margaf^^  3  N.  S.  604,  and  Balfour  v.  Chew,  4  N.  S.  162.  The  same  construc- 
tion was  put  up  on  the  Statute  of  1817,  which  is  substantially  the  same  as  Ar- 
tide  684  of  the  Code  of  Practice. 

Equity,  however,  requires  that  ip  annulling  the  sale,  in  cases  where  there 
has  been  no  fraud,  the  purchaser  should  be  restored  to  his  position  at  the  time 
of  the  sale.  Thus  the  purchaser  should  not  be  compelled  to  give  up  the  pro- 
perty without  being  refunded  the  price  which  he  has  really  and  truly  paid. 
And  as,  in  the  present  case,  fraud  is  not  proved,  nor  even  alleged,  restitution  of 
the  price  or  at  least  good  security  for  its  restitution,  ought  to  have  been  ten- 
dered to  defendant  at  or  before  the  insiitution  of  the  suit,  by  a  creditor  who 
Meks  to  hold  the  property  as  still  liable  for  the  payment  of  his  claim,  notwith- 
fOuKling  the  adjudication  by  the  Sheriff.  6  Ann.  255.  For  want  of  such 
tender,  I  think  the  judgment  should  be  one  of  nonsuit 
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Whitehead,  Receiver,  Ac.,  v.  Ambrose  Cramer. 

Whaterer  right  or  title  a  perwn  maj  hare  to  property  which  he  seUi  aa  the  agent  of  another,  psMcg 
by  the  conveyance  as  completely  as  If  It  were  sold  In  his  own  name. 

Property  sold  under  a  twelve  months'  bond  may  be  aOJudlcated  for  whatever  It  wlU  bring,  bat  If  there 
are  anterior  special  mortgages,  such  mortgages  form  an  essential  part  of  the  price  and  there  can 
be  no  a^JudlcaUon  unless  the  amount  bid  is  sufficient  to  discharge  such  anterior  mortgages ;  bat  an 
adjudicadon  for  less  than  the  prior  special  mortgages  is  a  reUUve  nullity  and  one  who  was  neither 
the  owner  of  the  properly  nor  had  any  real  right  In  it.  moat  show  fraud,  and  li^Jury  to  him  reavdt- 
ing  from  such  fraud  to  entifle  him  to  annul  It. 

APPEAL  from  the  District  Court  of  the  parish  of  Madison,  Perkins^  J. 
Stockton  &  SUeU,  for  pUintiflF.    Short  A  Parham,  for  defendant. 
Ogdbn,  J.    This  suit  was  brought  against  defendant  CratMr,  as  the  party  in 
possession  of  certain  property  which  the  plaintiff  seeks  to  subject  to  a  judicial 
mortgage  resulting  from  a  judgment  in  his  faTor  against  Nicholson  BartiM, 
recorded  in  the  parish  of  Madison  where  the  land  is  situated,  on  the  4th  of  June, 
1846  at  which  date  the  plaintiff  alleges  the  property  belonged  to  Nichohon 
Barnes— Oramer  being  in  possession  only  as  overseer  of  the  plantation,  entered 
a  disclaimer  and  the  suit  is  defended  by  the  tutor  of  the  minor  heirs  of  Fm.  a 
and  Mary  Q.  Demon  for  whom  he  held  possession.    The  answer  sets  up  title 
to  the  property  in  Mary  G.  Demoss  at  and  before  the  date  of  the  registry  of 
the  plaintiff's  judgment,  first  under  an  act  of  sale  from  NichoUon  Barnes  as 
aeent  of  Benjamin  Lee,  bearing  date  the  17th  of  October,  1844,  to  the  said 
Mary  G.  Demoss  and  secured  under  a  deed  from  the  Marshal  of  the  United 
States  for  the  Eastern  District  of  Louisiana,  by  which  he  conveyed  the  same 
property  to  Mary  G.  Demoss  as  the  purchaser  at  an  adjudication  made  by  him 
in  <^e  execution  of  a  writ  o(JUH  facias,  which  issued  from  the  Circuit  Court 
of  the  United  States  in  said  district  at  the  suit  of  A,  W,  Putnam  t.  meholson 
BoTfus  and  Jessee  Stansbourgh.    The  transfer  which  Barnes  as  ageot  of  Lee 
made  to  Mrs.  Demoss,  being  an  act  under  private  signature  and  not  having  been 
duly  recorded  as  required  by  Article  2417  of  the  Civil  Code  to  give  it  effect 
ajrainst  creditors  and  third  persons,  the  effect  of  a  judicial  mortgage  on  the 
property  U  claimed  in  favor  of  the  plaintiff's  judgment  against  Bames,  not- 
withstanding  ho  had  ceased  to  be  the  actual  owner,  when  the  judgment  was 
obtained  against  him,  and  although  the  Marshal's  deed  to  Mrs.  Demoss,  which  is 
prior  in  date  to  pkintiff's  judgment,  was  put  on  record  in.  the  parish  of  Madi 
son  previous  to  either  the  rendition  or  the  registory  of  the  plaintiff's  judgment 
against  Barnes;  it  is  contended  that  no  effect  can  be  given  to  it,  in  consequescc 
of  what  is  alledged  to  be,  a  radical  and  absolute  nullity  in  the  Marshal's  sale. 
Before  proceeding  to  consider  whether  the  adjudication  of  the  property  by  the 
Marshal  to  Mrs.  Demoss  can  be  treated  as  entirely  null  and  void,  we  wiU  settle 
the  question  as  to  the  actual  ownership  of  the  property,  at  the  time  of  the 
registry  of  the  plaintiff's  judgment    Nicholson  Barnes  as  the  agent  of  Benja^ 
min  Lee,  had  entered  into  an  agreement  with  William  (7.  Demon  as  the  agent 
of  his  wife  Mary  G.  Demoss,  by  which,  this  with  other  property  mentioned  in 
the  agreement  was  sold  to  Mrs.  Demoss,  and  by  which  Barnes  bound  himself 
in  the  penal  sum  of  $20,000  to  perfect  the  title  to  the  property,  and  to  ddivcr 
possession  on  the  1st  of  January,  1845,  and  in  consideration  thereof,  Demon 
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obligated  himself  to  pay  the  sum  of  ten  thousand  dollars,  at  stipulated  periods,  ^"™«ai> 
and  to  convey  to  BarM9  a  tract  of  land  containing  four  hundred  and  fifty  Cxamb. 
acres,  known  as  the  Lefiy  PUue,  situated  in  the  parish  of  Madison.  It  was 
farther  stipulated  between  the  parties,  that  Demcu  should  retain  a  lien  on  the 
land  thus  to  be  conveyed  to  Bame$,  until  he,  Barms,  should  perfect  the  title  to 
the  prc^rty  conveyed  by  him  in  said  agreement  to  Mrs.  Demou.  Under  this 
agreement.  Demon  took  possession  of  the  land  in  controversary,  on  or  about 
the  first  day  of  January,  1845,  a  few  days  before  the  United  States  Marshal's 
ade.  Hie  agreement  by  DenuM  to  convey  to  Bame$  the  tract  of  four  hundred 
and  fifty  acres  was  equivalent  to  a  sale  and  having  obligated  himself  to  pay 
$10,000,  and  by  the  consent  of  Bame*,  taken  possession  of  the  property  con- 
Teyed  to  his  wife — there  remained  nothing  to  be  done,  to  complete  the  sale  as 
between  Mrs.  DemoBs  and  her  vendor — ^but  as  encumbrances  existed  on  the 
property,  it  was  in  the  contemplation  of  the  parties  and  so  agreed,  that  Bamei 
ihodld  perfect  the  title.  Although  the  sale  was  made  by  Barnes  as  the  agent 
of  Lee^  it  cannot  be  doubted  that  whatever  right  or  title,  either  in  law  or 
equity,  he  might  himself  have  had  to  the  property,  and  which  his  creditors  could 
have  claimed  to  subject  to  the  payment  of  their  debts,  passed  by  the  convey- 
ance to  Mrs.  Demoss  in  as  full  and  complete  a  manner,  as  if  the  sale  had  been 
made  in  his  own  name  and  not  as  agent  of  Lee,  It  is  not  charged,  that  there 
VBS  any  design  to  defraud  any  creditors  of  either  Lee  or  Barnes  and  the  trans- 
action being  untainted  with  fraud,  must  be  viewed  in  the  light  of  a  complete 
divestiture  of  title  so  far  as  regards  either  Lee  or  Barnes,  in  favor  of  Mrs* 
Demees. 

It  r^aains  then  to  be  considered,  whether  the  failure  to  record  this  private 
agreement  until  after  the  registry  of  the  plaintiff's  judgment,  was  remedied  by 
the  subsequent  title  acquired  under  the  Marshal's  sale,  which  was  duly  record- 
ed before  the  plaintiff's  judgment  The  alleged  defect  in  the  Marshal's  sale,  is, 
thaX  the  property  was  sold  for  an  amount  less  than  a  previous  special  mortgage 
ezntiag  on  the  property,  and  having  priority  over  the  seizing  creditor,  as  shown 
Vy  the  certificate  of  mortgages.  There  existed  at  the  time  of  sale  a  special 
■ortgage,  having  precedence  over  the  plaintiff  of  $28,440  68,  in  favor  of 
Asker  Moses  Nathan,  the  Marshal's  return  shows  that  the  property  was  adjudi- 
cated to  Mrs.  Domoss  as  the  highest  bidder  for  $1500 ;  the  Sheriff's  deed  of 
sale  recites,  that  the  property  was  adjudicated  for  that  price,  subject  only  to 
one  mortgage,  to  wit :  the  mortgage  of  Asher  Moses  Nathan,  for  the  sum  of 
tS3,440  68.  As  the  sale  was  not  made  subject  to  the  payment  of  this  prior 
ipccial  mortgage,  which  the  price  at  which  the  property  was  abjudicated  was 
iosalBcient  to  discharge,  according  to  the  well  settled  jurisprudence  on  this 
aabject,  the  sale  was  irregular  and  might  be  set  aside,  by  a  party  who  could 
show  such  an  interest  existing  at  the  time  of  the  sale,  as  would  entitle  him  to 
set  up  this  defect  against  it.  The  sale  was  made  under  a  twelve  months'  bond 
and  therefore  without  the  benefit  of  appraisement  The  property  at  such  a 
sale  may  be  adjudicated,  for  whatever  it  will  bring,  but  If  there  are  anterior 
ipedal  mortgages,  such  mortgages  according  to  the  doctrine  held  by  our  courts, 
farm  an  essential  part  of  the  price,  and  there  can  be  no  adjudication  unless  the 
aaoont  bid  is  sufficient  to  discharge  such  anterior  mortgages.  In  the  case  of 
DeArma*  v.  Wa(fn^,  8  Mart  N.  S.  606,  where  the  amount  bid  was  less  than 
the  anterior  special  mortgage— the  court  held  there  was  no  sale,  and  Judge 
Marim  who  delivered  the  opinion  of  the  court,  states  with  clearness  and  pro- 
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Whitrhbad  cision  the  true  and  only  foundation  of  the  rule,  which  has  been  unironnly 
CsAMu.  adhered  to  on  this  subject  He  says  that  if  the  Sheriff  sell  property  subject  to 
a  special  mortgage  and  there  is  no  surplus  after  paying  the  mortgage,  there  is 
then  no  price,  which  is  the  essence  of  every  sale  and  such  a  sale  would  be  use- 
less to  the  plaintiff  and  oppressive  to  the  defendant,  and  when  the  price  bid  is 
less  than  the  amount  of  the  special  mortgage,  the  sale  would  be  destructiye  of 
the  right  of  the  mortgage.  This  view  taken  by  the  court,  at  that  early  period 
of  our  Jurisprudence,  has  been  adhered  to  in  all  its  subsequent  decisions,  and 
shows  that  the  provisions  of  law  on  this  subject  were  designed  exclusiyely  for 
the  interest  and  protection  of  the  defendant  in  execution  and  of  mortgage  credi- 
tors, except  in  the  intent  and  for  the  protection  of  the  owner  of  the  property 
and  those  having  real  rights  on  it  growing  out  of  mortgages,  no  reason  exists 
for  a  law  prescribing  that  property  seized  in  execution  shall  be  sold  under  cer- 
tain formalities  and  for  a  certain  price.  The  pain  of  nuUfty  which  has  been 
denounced  when  such  requisites  have  not  been  complied  with,  has  always  been 
decreed  in  the  interest  of  parties  in  that  relation  and  as  there  exists  no  motive 
of  public  policy,  nor  any  reason  of  public  utility  for  the  prohibition  to  adjudi- 
cate the  property  at  Sheriff's  sale  for  less  than  the  amount  of  the  prior  special 
mortgages,  the  nullity  is  only  relative  and  cannot  be  provoked  by  any  other 
persons  than  those  in  whose  interest  the  prohibiton  was  made. 

Toullier  treating  on  the  subject  of  absolute  and  relative  nullities,  says : 
**  Mais,  d'un  autre  c6t6,  ce  raisonnement  trop  subtil  et  fond6  sur  une  th6orie 
purement  abstraite,  est  d6truit  dans  la  pratique  par  Texp^rience  et  Tobsenra* 
tion  qui  demontrent  que  Tintention  du  legislateur  n*a  pas  toujours  6t6  d*an- 
nuler  les  actes  d^fendus  par  la  loi,  ou  dans  lesquels  on  k  omis  quelques  forma- 
lit6s  qu'elle  prcscrit ;  que  ce  serait  mSme  souvent  aller  contre  son  voeu  et  com- 
mettre  des  injustices.  Le  16gislateur,  en  defendant  ou  en  commandant  un  acte, 
pent  n'avoir  voulu  que  donner  Fordrc  ou  le  droit  de  s*y  opposer,  ou  bien  de 
soumettre  celui  qui  Taurait  fait  ou  omis  aux  dommages  et  int^rSts  des  person- 
nes  qui  blessent  son  action  ou  son  omission ;  il  pent  aussi  avoir  voulu  que  ces 
actes  soient  nuls  et  sans  effet  C'est  done  k  lui  de  manifester  sa  volont^  sur 
ces  diff^rens  points,  et  surtout  de  la  manifester  clairement ;  car,  plus  vigoa- 
reusement  encore  qu'un  simple  citoyen,  le  legislateur  est  tenu  de  manifester  sa 
volenti,  de  manidre  que  Ics  sujets  ne  puisse  se  m^prondre  sur  le  sens  de  la  loi. 
Autrement,  ses  dispositions  devendraient  des  picges  tendus  k  la  simplicite.*^ 

Toullier  on  Obligations,  2  vol.  No.  481. 

In  the  cases  ofLoucIcs  v.  The  Union  Bank  of  Tennenee^  and  Rohimtt  v.  Comp- 
ton,  2  Ann.  R  6X7  and  861,  when  the  property  had  been  sold  at  Sheriff's  sale 
for  less  than  the  amount  of  previous  special  mortgages,  it  was  held  by  the  court, 
in  conformity  with  this  view  of  the  law,  that  as  those  mortgage  creditors  were 
not  injured  and  did  not  complain,  the  sale  could  not  be  set  aside  on  the 
ground  of  the  insufficiency  of  the  price.  It  results  from  this  exposition  of  the 
law,  that  a  party  who  seeks  to  annul  a  judicial  sale  on  the  ground  of  non- 
compliance with  the  requisites  prescribed  by  law  for  the  validity  of  such  sales 
and  who  neither  was  the  owner  of  the  property  nor  had  any  real  right  in  it, 
must  show  fraud  and  injury  to  him  resulting  from  such  fraud,  to  entitle  him  to 
succeed.  In  the  present  case,  fraud  is  neither  alleged  nor  proved,  and  without 
fraud,  there  could  not  have  been  any  injury  of  which  the  plaintiff-  would  have 
had  a  right  to  complain.  It  is  shown  by  the  evidence  that  the  special  mort- 
gage in  favor  of  Nathan  has  been  satisfied  and  no  complaint  is  made  by  any 
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of  the  persons  having  jndidal  mortgages  on  the  property.    The  defendant  in     ^■™«i» 
fbe  execution  could  not  be  heard  to  complain  of  the  insuflBciency  of  the  price,        C»Aji»m. 
as  the  property  was  sold  for  $1500  in  cash,  which  was  paid  to  the  seizing 
creditor  and  he  had  preyiously  received  from  Mrs.  Demon  a  full  consideration 
ibr  the  value  of  the  property,  and  was  bound  by  his  agreement  to  discharge  all 
the  mortgages  resting  on  it 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
beknr  be  affirmed  with  costs. 

Buchanan,  J.,  dissenting.  For  the  reasons  given  by  me  in  the  case  of 
WkiUhead  v.  Wiley*  I  think  the  judgment  instead  of  being  a  final  judgment 
for  defendant^  ought  to  be  one  of  nonsuit 


N.  S.  Hall  v,  J.  A.  S.  Aoklen. 

T&c  Magistrate,  by  whom  a  commitment  was  ligned,  had  remored  from  the  parish ;  the  eenstable 
apd  Jailor  proved  that  the  original  commitment  was  no  longer  in  their  possession.  Bdd  :  A  eopj 
tnm  tiie  origtna],  taken  while  in  the  bands  of  the  offloer  to  whom  It  was  addressed,  was,  under  these 
tlirumiiUnccs,  admissible  in  evidence  to  show  that  the  plaintiff  was  arrested  and  Imprisoned  by 
virtue  of  a  warrant  which  pmported  to  have  been  issued  on  the  affldarit  of  defendant.  SiMy 
also:  The  commitment  akme  was  not  eridence  suAoient  to  establish  the  fact  that  the  defendant 
was  the  prosecvtor,  or  that  he  had  m^de  such  an  aflldaTit  as  is  recited  in  it.  The  affidayit  itself, 
er  pnwl  by  an  escamined  copy,  was  the  proper  eridence,  and  the  only  admissible  documentary  eri- 
demee  to  establish,  per  m^  that  the  defendant  was  the  prosecutor. 

la  an  aetlaii  for  CUae  imprisonment,  facts  which  ftimish  evidence  that  the  defendant  was  the  prose- 
eator,  and  that  the  arr«>st  and  imprisonment  were  made  on  the  charge  as  stated  in  the  commitment, 
are  admissible,  unless  it  can  be  shown  that  It  is  in  the  power  of  the  plaintiff  to  produce  the  alBdavlt 
itself,  on  which  the  commitment  issued. 

The  nde,  wtdch  requires  that  the  best  evidence  must  be  given  of  which  the  case  is  susceptible,  only 
appHes  to  exdnde  secondary  evidence,  where  better  evidence  is  in  the  possession  or  power  of  the 
party  oflieriQC  it. 

Piaintiff  *B  eoemsel  was  to  receive  85  per  cent,  on  the  amount  recovered.  Sdd :  That  the  interest  he 
had  in  tfae  result  rendered  him  incompetent  to  testify. 

The  defendant,  who  answers  a  rule  taken  on  him  to  show  cause  why  depositions  should  not  be  read 
in  evidenee,  and  states  his  ol^ectlons,  does  not  lose  his  right  to  urge  his  objections  by  fisiUng  to  have 
Ihe  rule  disposed  of  before  the  trial. 

Vo  order  of  Che  Court  is  necessary,  where  the  commission  Issues  within  the  State ;  nor  Is  It  necessary 
that  the  deffendant  be  notified  of  the  time  and  place  of  taking  the  depositions. 

If  tfea  plafniUr  had  been  Indicted  for  the  olfenee  and  tried,  and,  upon  all  the  evidence,  the  Jury  had 
deliberated  as  to  his  guilt,  that  fltet  would  be  admissible  as  evidence  of  a  probable  cause.  But 
dooMs  which  the  Judge  may  have  entertained  and  expressed  on  a  preliminary  Investigation,  not 
involving  all  the  evidence,  as  to  the  guilt  or  innoceace  of  the  accused,  ought  not  to  be  received  as 
want  of  probable  cause  in  an  action  for  malicious  prosecution. 

la  an  aeiian  for  miUielous  prosecution,  the  plaintiff  is  bound  to  prove  1)oth  maHce  and  want  of  pro- 
bable caase.  But  malice  may  be  inferred  f^om  the  want  of  probable  cause.  It  is  an  inference 
whi^  the  Jni7  may  or  may  not  draw  from  the  want  of  a  probable  cause. 

APPEAL  from  the  District  CouH  of  the  parish  of  West  Feliciana. 
This  cause  was  tried  by  a  jury  before  Sterling^  J. 
Offrus  Bailiffs  for  plaintiff^  on  the  point  of  malice,  cited  2  Starkie  on  eyidence, 
912,  919,  91d,  916,  918,  921,  marginal  page ;     Grant  v.  Deuel,  8  R.  R.,  17 ;  5 
A.  R.,  718 ;  12  R  R.,  162;  C.  C,  2294 ;  4  A.  R.,  87T. 

The  question  of  damages  for  false  imprisonment,  and  in  fact,  all  questions 
sounding  in  damages,  are  the  exclusive  province  of  a  jury  to  determine.  Thev 
are  aclaSed  from  ue  vicinage.    They  see  and  hear  the  witnesses  testify,  weign 

*  See  fte  preceding  case.— Rir. 
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Hail  their  credibility,  their  intelligence,  and  their  opportunity  of  knowing  &nd  im* 
derstanding  the  facts  they  are  called  upon  to  determine.  Great  weight  should 
be  g^yen  to  their  determinations  on  questions  of  damages.  Much  that  the  jury 
sees  and  hears  from  the  mouths  of  witnesses,  can  neyer  be  transferred  to  the 
record.  Therefore,  great  deference  is  always  paid  to  their  decisions  on  ques- 
tions of  damages,  by  courts  of  justice.  11  M.  R.,  189.  8L.R.,26.  9L.R.,162^ 
Fetyvan  v.  Winter,  6  L.  R,  660.     8  L.  R.,  64. 

Defendant  objected  to  the  evidence  of  Capt  Andrew  Worley  and  others,  taken 
under  a  commission,  on  the  ground  that  said  interrogatories  were  filed  before 
the  service  of  the  petition  and  citation,  and  reserves  the  right  of  being  notified 
of  the  time  and  place  of  taking  said  testimony,  but  declines  propounding  cross- 
interrogatories.  Petition  and  citation  was  served  25th  May,  1862.  The  inter- 
rogatories were  filed  the  same  day  the  petition  was  filed.  \Vlien  the  testimony 
was  returned,  plaintift'  took  a  rule  upon  defendant,  to  show  cause  why  the  tes- 
timony should  not  be  used  as  evidence  on  the  trial.  Defendant  answered  the 
rule,,  and  showed  for  cause,  that  no  order  of  court  had  preceded  the  commission, 
and  no  notice  of  the  time  and  place  had  been  given  of  the  taking  of  the  testis 
mony^  This  answer  was  not  urged  before  going  into  the  trial ;  and  when  the 
evidence  was  ofiered,  objection  was  then  urged  for  the  first  time.  Court  over- 
ruled the  objection,  upon  the  ground  that  they  had  gone  to  trial  without  requir- 
ing a  decision  on  their  objections.  In  this  there  is  no  error.  6  N.  S.,  218.  11 
R.  R.,  208.  8  R.  R.,  18.  By  the  Act  of  20th  March,  1889,  commissions  -to 
take  testimony  can  be  taken  out  at  any  time  after  the  service  of  petition  and 
citation.  Shows  clearly  that  the  interrogatories  can  be  served  before  the  com- 
mission issues.  This  was  done  4  R.  R^  1  C.  P.  426,  428.  See  Act  of  1889,  p, 
168,  sec.  17. 

Brewer  A  Collins  and  PhiUipe^  for  defendant  and  appellant : 
**  There  must  be  some  positive  evidence  to  show  that  the  prosecution  was 
groundless.     It  is  not  everv  verdict  of  not  guilty,  nor  even  subsequent  proof  of 
complete  innocence,  that  shows  a  want  of  probable  cause  in  the  incipient  stages 
of  the  prosecution.'*     Grant  v.  Deuel,  8  Rob.,  18.    2  Starkie  on  Slander,  66. 

Ogden,  J.  This  is  an  action  of  damages  for  false  imprisonment  The  defend- 
ant pleaded  the  general  denial,  and  the  jury  have  fround  a  verdict  against  him 
for  twelve  hundred  and  fifty  dollars.  A  motion  for  a  new  trial  was  made, 
which  having  been  overruled,  the  defendant  has  appealed  fi^m  the  judgment 
rendered  in  accordance  with  the  verdict. 

The  first  question  is  whether  the  defendant  was  the  prosecutor  and  made  the 
affidavit  on  which  the  plaintiff  was  arrested  and  in4>risoned.  A  c6py  of  the 
commitment  was  received  in  evidence  which  recites  that  the  plaintiff,  N",  &  ffall, 
had  been  arrested  on  the  information  of  Joseph  A,  S,  AMen,  made  on  oath  be- 
fore the  magistrate,  charging  the  said  EaU  with  having,  on  or  about  the  12th 
of  March,  1862,  taken  possession  of  a  certain  tract  of  land,  leased  by  AeMen 
from  A.  J).  Wooldridge,  Chief  Engineer  of  the  State.  The  copy  is  certified  by  the 
constable  to  whom  it  was  addressed,  to  be  a  true  copy  of  the  original  commit- 
ment in  his  hands,  and  is  shown  to  be  the  same  copy  which  was  appended  to  a 
petition  for  a  writ  of  habeas  eorpWy  presented  by  the  plaintiff,  while  in  impris- 
onment, and  it  is  also  sworn  to  be  a  true  copy,  by  the  constable,  who  was  intro- 
duced on  the  trial  as  a  witness.  The  defendant  objected  to  its  reception,  on 
the  ground  that  it  was  not  the  best  evidence ;  that  the  original  should  have 
been  produced  or  accounted  for,  and  also  that  it  was  not  the  best  evidence  to 
show  that  defendant  was  the  prosecutor.  The  court  below  received  it,  with  the 
restriction  that  it  was  not  proof,  per  se,  of  the  defendant  being  the  prosecutor 
or  that  the  plaintiff  was  imprisoned  at  his  instance,  and  to  this  ruling  the  de- 
fendant excepted. 

The  rule  which  requires  that  the  best  evidence  must  be  given  of  which  the 
case  is  succptible,  only  applies  to  reject  secondary  evidence  where  bettM^eri- 
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I  is  in  ibe  pooDeorion  or  poww  of  the  pftriy  offering  it»  and  where  there  is         ^^ 
a  wefl  grounded  belief  that  the  original  of  a  document  of  a  public  nature  is  kept 
back  bj  a  design,  even  a  sworn  copy  would  be  inadmissible. 

The  oopj  offered  in  evidence  was  taken  from  the  original  commitment  while 
in  ifae  bands  of  the  officer  to  whom  it  wasaddresed  The  magistrate  by  whom 
ft  was  signed,  had  removed  from  the  parish,  and  the  constable  and  jailer  were 
both  intenragated  as  witnesses,  and  proved  that  the  original  was  no  longer  ia 
The  copy  of  the  commitment  was,  under  these  circumstance^ 
I  in  evidence  to  show  that  the  plaintiff  was  arrested  and  imprisoned 
by  virtiie  of  a  wairant  which  purported  to  have  been  issued  on  the  affidavit  of 
tf*y  lifffriyjantj 

The  coBunitment  alone,  however,  was  not  evidence  sufficient  to  establish  the 
&ct  Chat  the  defendant  was  the  prosecutor,  or  that  he  had  made  such  an  affida- 
vit as  is  recited  in  it,  and  the  Court  imposed  the  necessary  restriction  in  receiv- 
ing it  Tlie  affidavit  itself,  or  proof  by  an  examined  copy,  was  the  proper  evi- 
danoe  and  Ihe  only  admissble  documentary  evidence  to  establish,  per  m,  that 
the  defendant  was  the  prosecutor.  2  Starkie  on  Evidence,  p.  918.  If  there  had 
been  no  other  evidence  of  that  &ct  but  the  commitment,  the  action  could  not 
be  maintainff4,  but  evidence  was  received  on  the  trial  without  objection,  to 
prove  fects  which  show,  in  connexion  with  the  commitment,  that  the  plaintiff 
was  aiTcsted  at  the  instance  of  the  defendant  The  presence  of  the  defendant 
at  the  office  of  the  committing  magistrate,  and  his  employing  counsel  to  oppose 
the  applicntion  of  the  plaintiff  for  his  discharge  on  a  writ  of  habtat  carpus^  when 
the  same  copy  of  the  commitment,  used  as  evidence  in  this  case,  was  used  in 
suing  out  the  writ,  are  facts  which  furnish  conclusive  evidence  of  the  defend- 
ant's being  the  prosecutor,  and  of  the  arrest  and  imprisonment  having  been 
made  on  the  charge  as  stated  in  the  commitment.  Unleess  it  could  have  been 
shown  that  it  was  in  the  power  of  the  plaintiff  to  produce  the  affidavit  itself 
this  q>ecie0  of  evidence  was  free  frt>m  objection.  The  fact  is  also  shown  by 
other  evidence,  to  which  no  objection  was  taken,  on  the  ground  that  the  affida- 
vit itself  should  have  been  produced. 

There  are  three  other  bills  of  exceptions  on  the  part  of  defendant  to  the  re- 
ception of  evidence. 

1st  The  exception,  we  think  was  well  taken,  to  the  competency  of  Cy- 
rm  Batliff\  the  plaintiff's  counsel,  as  a  witness,  on  the  gound  that  by  his  agree- 
ment with  the  plaintiff  he  was  to  receive  25  per  cent  on  the  amount  recovered 
in  the  suit  The  interest  he  had  in  the  result  rendered  the  witness  incompetent, 
but  he  has  deposed  to  no  material  fact  which  is  not  proved  by  other  testimony, 

Sd.  The  testimony  of  Andrew  Worley,  Peter  Eeam  and  John  Mbphine,  taken 
under  commission,  was  objected  to  on  the  following  grounds :  Ist,  that  the 
commission  issued  without  any  order  of  court ;  2d,  that  no  notice  of  the  time 
and  place  of  taking  this  testimony  was  given  to  defendant  or  his  counsel,  al- 
though they  had  declined  filing  cross-interrogatories,  and  reserved  the  right  of 
being  notified  of  the  time  and  place  of  taking  the  depositions.  The  court  below 
overruled  the  objections  on  the  ground  that  the  defendant  had  answered  to  a 
role  taken  on  him,  to  show  cause  why  the  depositionB  should  not  be  used,  by 
stating  these  objections,  and  had  lost  his  right  to  urge  them  by  failing  to  call 
up  the  rule  and  have  it  disposed  of  before  the  trial.  We  think  bis  honor  erred 
in  ovenroling  the  objections  on  that  ground,  but  the  objections  in  themselves 
wen  nn tenable;  the  commission  was  issued  within  the  State,  and  no  order  of 
court  waa  necessary,  nor  was  it  necessary  that  the  defendant  should  be  notified 
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^^."'  of  the  time  and  place  of  taking  the  depositions.  The  eridence  was  therefore 
AoKLBT.        properly  received. 

dd.  The  defendant  offered  to  prove  by  the  Judge  himself  and  by  witnesses 
who  were  present  on  the  trial  of  the  hdkeas  corpus,  that  the  Judge,  in  pronoano- 
ing  his  opinion,  discharging  the  plaintiff,  expressed  a  doubt  as  to  his  guilt  The 
testimony,  we  think,  was  properly  rejected.  The  facts  proven  on  the  trial  of 
the  writ  of  habeas  corpus  were  not  taken  down  in  writing,  and  it  could  not  ap- 
pear on  what  state  of  facts  the  Judge  then  formed  an  opinion.  He  might  hmre 
entertained  doubt  from  the  absence  of  fiicts  which  were  not  shown  on  that  trial, 
but  which  are  shown  on  this.  The  trial  of  a  writ  of  habeas  corpus  does  not  in- 
volve a  decision  on  all  the  facts  tending  to  establish  the  guilt  or  innocence  of 
the  accused.  If  the  plaintiff  had  been  indicted  for  the  offence  and  tried,  and 
upon  all  the  evidence,  the  jury  had  deliberated  as  to  his  guilt,  that  fact,  it  ap- 
pears, by  the  authorities  cited,  would  be  admissible  as  evidence  of  a  probable 
cause.  Starkie  on  Evidence,  2d  voL,  916.  But  doubts  which  the  Judge  may 
have  entertained  and  expressed  on  a  preliminary  investigation,  not  involving  all 
the  evidence  as  to  the  guilt  or  innocence  of  the  accused,  ought  not  to  be  receiyed 
as  evidence  of  probable  cause,  in  an  action  for  malicious  prosecution.  And 
when,  as  in  the  present  case,  it  is  the  same  Judge  presiding  over  the  trial  before 
the  jury,  it  would  be  manifestiy  improper  to  permit  his  opinion  to  ezerdse  any 
influence  over  the  jury,  except  by  the  expression  of  it  while  in  the  proper  dis* 
charge  of  his  duties  as  Judge. 

On  the  merits,  it  appears,  by  the  evidence,  that  the  plaintiff  was  arrested, 
taken  to  a  considerable  distance  before  a  magistrate  and  committed  to  prison, 
where  he  remained  for  the  space  of  five  days,  on  the  charge  of  having  taken 
possession  of  a  tract  of  land  on  the  Mississippi  river,  which  the  State  recently 
purchased  for  the  purposes  of  internal  improvement,  and  which  the  defendant 
claimed  to  have  leased  from  A.  D.  Wooldridge,  Chief  Engineer  of  the  State. 
The  document  offered  in  evidence  to  establish  the  lease,  is  an  act  under  private 
signature,  in  the  following  words:  "I  hereby  authorize  Joseph  A,  S.  Acklen 
to  take  possession  and  have  entire  control  of  a  certain  piece  of  land  belonging 
to  the  State  of  Louisiana,  on  the  east  bank  of  the  Mississippi  river,  near  the 
Raccourci  cut-off,  and  to  continue  in  poss'^ssion  of  the  same  till  it  is  disposed  of 
by  the  State  of  Louisiana.*'  signed  A.  D,  Wooldridge,  State  Engineer,  dated 
28th  Feb.,  1852,  and  appears  to  have  been  placed  on  record  in  the  ofBce  of  the 
Recorder  of  West  Feliciana  on  the  30th  March,  1852,  the  day  after  the  plaintiff 
was  arrested.  This  act,  as  appears  on  the  face  of  it,  was  not  a  lease  of  the 
land. 

The  arrest  was  made  under  the  4th  sec.  of  an  Act  of  the  Legislature,  of  the 
6th  April,  1848,  Session  Acts,  p.  79,  which  provides  "That  any  person  who 
shall,  after  the  passage  of  this  Act,  take  possession  of  any  tract  of  land,  or  any 
part  thereof,  or  of  any  house  or  tenement,  being  the  property  of  another  person, 
without  any  legal  right  to  do  so,  shall  be  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof,  shall  be  punished  by  fine  or  imprisonment,  or  both.'*  The  first 
section  of  this  Act  makes  it  a  misdemeanor,  punishable  by  fine  or  imprisonment, 
to  cut  or  carry  away  timber  growing  or  lying  on  the  land  of  another.  By  an 
Act  of  the  Legislature,  passed  the  17th  March,  1852,  but  which  had  not  the 
effect  of  a  law  at  the  date  of  the  plaintiff's  arrest,  it  is  made  a  penal  offence  to 
cut  down  or  destroy  timber  on  any  land  belonging  to  the  State,  for  the  purpoae 
of  trading  or  selling  the  same.    These  are  the  only  laws  having  any  bearing 
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whatef  Mr  on  the  <^foiice  the  plAintiff  waalcherged  with  haTing  committed,  Hau. 
mud  the  aoSj  eyidence  offered  to  show  that  he  bad  violated  anj  of  them,  ackus. 
was  that  he  had  charge  and  possession  of  a  steamboat  hull,  loaded  with  cord- 
wood,  which  was  moored  and  fastened  to  the  riyer  bank  in  front  of  the  land  be- 
longing to  the  State.  The  plaintiff  was  employed  as  a  hand  by  Capt  Wcrley^ 
to  whom  the  boat  belonged,  and  in  the  absence  of  his  employer,  on  being  notified 
hy  the  defendant's  agent  to  remove  the  boat,  he  promised  to  do  so  on  the  re- 
tara  of  Gapt  Worley^  or  sooner,  if  he  could  charier  a  boat  to  remove  her.  Hav- 
ing fiuled  to  do  so,  after  Capt  Worley  had  returned,  the  defendant  thought  him- 
aeif  justified  in  causing  him  to  be  arrested  and  imprisoned,  on  the  charge  of 
tskiiig  poflsessioD  of  the  land. 

The  plaintiff  had  committed  no  offence  under  any  of  these  statutes,  and  when 
arrested  on  the  boat  of  his  employer,  moored  at  the  river  bank,  he  was  as  much 
'  the  protection  of  the  law,  as  if  he  had  been  in  his  own  house.  It  has  not 
\  seriously  contended  before  us  that  the  plaintiff  was  g^lty  of  any  offence 
agunst  the  law,  but  it  is  contended  that  in  an  action  like  this  the  plaintiff  is 
hound  to  prove  both  malice  and  want  of  probable  cause,  and  that  he  has  Ikiled 
to  do  80.  Both  of  these  ingredients,  it  is  conceded,  are  by  clear  authority  indis- 
pensaUe  to  entitle  a  plaintiff  to  recover  in  an  acti<Mi  for  malicious  prosecution. 

It  is,  however,  equally  well  settled  that  malice  may  be  inferred  from  the  want 
of  probable  cause.  It  is  an  inference  of  fiict  which  the  jury  may  or  may  not 
draw  from  the  want  of  a  probable  cause.  We  have  no  reason  to  believe  the 
jury  was  not  properly  instructed  in  the  charge  given  to  them  by  the  Judge, 
and  by  their  Yerdict  it  appears  they  did  infer  malice  from  the  total  want  of  any 
legal  ground  for  the  imprisonment  See  Johmon  v.  Ohambeny  Iredel's  N.  C. 
Bqiorts,  10th  vol.,  p.  287. 

The  defendant  does  not  appear  to  have  acted  on  the  advice  of  counsel  before 
causing  Ae  arrest  and  imprisonment  of  the  plaintiff,  although  it  is  shown  he 
employed  counsel  to  oppose  the  plaintiff's  discharge  on  the  habea»  eorpui.  The 
qoestioD,  therefore,  how  far  a  party  who  causes  another  to  be  illegaUy  anested 
nay  be  protected,  or  how  far  he  may  have  the  right  to  claim  a  mitigation  of 
damages,  by  showing  that  he  acted  on  legal  advice,  does  not  arise  in  this  case. 

The  verdict  met  the  sanction  of  the  Judge  who  tried  the  cause  and  cairies 
with  it  a  moral  weight  which  commands  our  approval. 

The  judgment  of  the  court  below  is  therefore  affirmed  with  costs. 


J.  B.  JxAUNiN  V.  L.  MiLLAUDON  and  A.  Lebsbps. 

Ike  mOm  ABd  adrcrtiwnMiito  of  tbe  nl«  of  yrupoilj  for  the  pftjmont  of  the  oxpenseo  of  making  a 
levee,  ender  Om  flOBunaiy  proceedinga  of  1887,  Duat  contain  the  ownen  names,  when  it  can  be 


APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Buehan4it^  J. 
Bo$€Uu9f  for  plaintiff    Benjamin^  Mieou  A  Finney^  for  defendants  and 
appdlants. 

OoDBi,  J.    This  case  was  before  brought  up  on  appeal,  to  determine  a  ques- 
fioa  raised  as  to  the  right  of  the  defendants  to  cite  as  wairantors  the  Police 
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JiAmnv        jQfy  of  Plaquemines,  and  was  remanded,  with  directions  to  the  ooort  below  to 
UiLL&vDo>  Iff  Au  compel  the  Police  Jury  to  answer.    The  facts  from  which  the  oontroYeray 
arises,  are  stated  in  the  decision  reported  in  5th  Rob.  R.,  p.  76. 

The  only  question  which  the  case  presents  is,  whether  the  Police  Jury,  at 
whose  instance,  under  summary  proceedings  provided  by  an  Act  of  the  Legis- 
lature of  18SY,  the  plaintiff's  property  was  sold  for  payment  of  the  expenses 
of  making  a  levee,  were  dispensed  with  the  necessity  of  causing  the  name  of 
the  plaintiff  to  be  inserted  in  the  monition,  which,  by  the  Act,  it  is  required 
should  be  done,  when  the  name  of  the  owner  is  known.  The  defendants  wero 
purchasers  at  the  sale  made  in  pursuance  of  proceedings  under  that  law,  and 
the  plaintiff  sues  to  set  aside  the  sale  on  the  ground  that  the  formalities  pointed 
out  in  the  statute  were  not  complied  with. 

One  of  the  essential  formalities  which  it  is  charged  was  omitted  is,  that  the 
name  of  the  plaintiff  was  not  inserted  in  any  of  the  public  notices  and  adver- 
tisements which  were  required  to  precede  the  sale,  although  the  plaintiff 
alleges  it  was  well  known  to  the  parish  Judge  and  the  president  of  the  Police 
Jury,  that  he  was  the  owner  of  the  property,  as  he  had  recorded  his  title  and 
paid  the  legal  fees  for  the  registry.  The  Judge  of  the  court  below  was  of 
opinion  that  the  evidence  sufficiently  established,  that  previous  to  the  institu- 
tion of  the  proceedings  by  the  Police  Jury,  the  plaintiff  had  deposited  his  title 
deeds  for  registry  with  the  parish  Judge,  and  that  by  doing  so,  knowledge  of 
his  title  was  brought  home  to  the  parochial  authorities.  After  a  careful  exa- 
mination of  the  evidence,  we  cannot  say  that  he  erred  in  his  conclusions  as  to 
the  facts,  and  as  the  statute  requires  the  name  of  the  owner  to  be  mentioned 
if  known,  the  sale  was  defective  on  account  of  the  omission  to  ascertain  from 
the  records,  the  namo  of  the  plaintifi^  and  mention  it  in  the  public  notices  and 
advertisements  which  were  made.  As  these  advertisements  were  made  by  this 
special  law  to  stand  in  lieu  of  a  citation  to  the  party,  this  omission  is  as  fatal 
to  defendants'  title  as  the  omission  of  citation  would  be  in  ordinary  cases. 

The  judgment  of  the  court  below  is  correct,  so  far  as  it  annuls  the  sale  of 
that  part  of  the  tract  of  land  which  was  purchased  by  Jrastour  in  lots,  and 
sold  to  the  plaintiff;  but  we  think  the  right  of  the  plaintiff  to  annul  the  adju- 
dication made  to  the  defendants,  as  regards  the  lots  owned  by  him,  does  not 
necessarily  involve  the  rescission  of  the  whole  sale. 

The  property  which  was  adjudicated  to  the  defendants  was  formerly  known 
as  the  St.  Sophia  plantation,  and  had  been  laid  out  and  sold  in  town  lots,  it 
being  intended  to  convert  the  plantation  into  a  town  to  be  called  Hancockrille. 
The  plaintiff  is  entitled  to  recover  his  lots,  and  may  have  a  right  to  cause  the 
streets  to  be  opened,  but  that  right  can  be  exercised  as  well  against  the  defen- 
dants as  it  could  be  against  any  other  persons  claiming  to  be  the  owner  of  the 
rest  of  the  town,  either  in  block  or  in  lots,  and  that  question  does  not  seem  to 
be  involved  in  this  suit  We  therefore  think  the  court  below  erred  in  decree- 
ing that  the  entire  adjudication  to  the  defendant  should  be  annulled. 

The  Police  Jury,  it  appears  from  the  record,  have  not  filed  any  answer  in 
the  suit,  and  the  defendants  asks  to  have  the  judgment  rendered  in  their  own 
fkvor  or  their  call  in  warranty  reversed,  and  as  there  was  no  issue  joined  be- 
tween the  defendant  and  their  warrantors,  the  judgment  against  the  latter  was 
irregular  and  should  be  set  aside.  • 

It  is  therefore  ordered,  acyudged  and  decreed,  that  the  Judgment  of  the  court 
below  be  avoided  and  reversed,  and  proceeding  to  render  such  judgment  as  in 
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oar  opiBMNi  ooghi  to  haTe  been  rendered  in  the  court  below.    It  is  ordered  and        J*^^ 
ad|iidged,  that  the  phuntiff  recorer  from  the  defendants  the  lots  of  ground  iinxkvwm  ax  au 
daimed  in  his  petition,  with  costs  in  the  lower  court;  those  of  this  appeal,  to 
be  paid  bj  the  plaintiff  and  appellee. 


H.  KsLLOGO  17.   J.  P.  McMillan  and  Whtb. 

i»iAftp«tftaqr  aettoa,  to  eftopped  from  ■ettinc  np  the  im«iiUrttfM  in  «  flhert'^ 
Mtok  after  a  tatmal  reeognitfon  of  the  tftte  of  tbe  plaintUT*!  Teodor  voder  tkat  lale. 

APPEAL  from  tiie  Third  District  Court  of  the  Parish  of  Jefferson,  Clarie^  J. 
V,  RdJ.  B.  OetUm,  for  pUintiff. 
Fwtu  S  DufffU^  for  defendant  and  appellant: 

It  is  plain  that  this  judgment^  is  impossible  of  execution,  for  uncertainty, 
and  mast  therefore  be  reversed. 

A  judgment,  condemning  the  defendant  to  pay  rent  from  the  inception  of 
the  suit  until  he  surrender  possession  of  the  preu^ses,  is  erroneous,  as  there  is 
DO  way  by  which  ^he  Sheriff  can  ascertain  whether  defendant  held  possession 
bejODd  the  date  of  the  judgment,  or  for  how  long.    2  L.  405.    7  L.  409. 

BccHASAH,  J.  This  is  a  petitory  action.  The  plaintiff  proves  title  from 
Slkha  Crocker,  who  purchased  at  Sheriff^s  sale,  in  execution  of  a  judgment 
Hamst  IfrsL  McMiUan,  one  of  the  defendants.  The  latter  has  argued,  by 
coQDsel,  before  this  court,  that  the  proceedings  which  resulted  in  tbe  sale  by 
tbe  Sherifi^  were  irregular  and  void ;  but  it  is  unnecessary  to  go  into  an  exami' 
oitioD  of  this  ground  of  defence,  inasmuch  as  the  record  shows  a  formal  re- 
cognition of  Oroeker'i  title,  under  the  said  Sheriff's  sale,  made  by  both  the 
defendants  in  a  notarial  act  of  sale  from  Elisha  Crocker  to  Mrs.  McMillan  ;  in 
wbicfa  conveyance,  the  Sheriff ^s  sale  in  question  is  recited  as  the  basis  of 
Oro^un^t  title.  This  rec<^ition  was  mad  e  several  months  before  the  preaen 
loit  WIS  brought. 

We  think  that  justice  has  been  done  by  the  judgment  of  the  District  Court, 
vUch  is  therefore  afiBrmed,  with  costs. 


D.  Adams  v.  D.  N.  Hbnnino  and  J.  G.  Fanning,  Sheriff. 

ftcdcOfoyirtiidiiieflMiitlaltoTest  a  complete  title  in  the  traxuferree,  as  regards  third  penonsi 
«f  a  debt  set  eTfdenoed  hj  a  negotiable  Inetrament,  to  eflfeeted  bj  glrlng  notice  to  the  debtor,  of  tho 
tauter  haTlag  taken  place.  C.  a  2813.  The  knowledge,  which  It  is  shown  the  Jodgment  deMo(«i 
**tene7  of  record  had  of  the  transfer,  does  not  anawer  the  reqoislte  of  the  law  in  this  respect. 

APPKAL  from  the  Sixth  District  Court  of  New  Orleans,  CotUm^  J. 
Dwty^  for  plaintiff     D,  K  Eennen,  for  defendant  and  appeUant 
Ooovs,  J.     The  phuntiii;  as  transferree  of  a  judgment  obtained  in  the  Third 
Judicial  IKstrict  Court  of  the  parish  of  Jefferson,  by   TF.  B.  Bay  dm  against 

JL^!f?'!!T*  ^  ««lHrtriot  Owrt.— It  Is  ordered  and  adjudged,  that  the  plaintiff  be  reeogniaed 
«i  decreed  to  be  tbe  owner  of  the  lot  and  the  property  described  in  his  petlUon,  and  that  he  be  pnt 
wjineieMittn  by  the  Sheriff  as  prayed,  and  recorer  from  the  defendants  in  9oUdo  rent  for  tbe  nse 
■tteprwnfses,  at  (he  rate  of  twenty-flve  dollars  per  month,  from  Jane  »,  1868,  until  the  plaintiff  is 
l^iBto poesealoii,  with  coete  of  this  soil 
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Adaiu        one  James  Fish^  has  enjoined  the  defendant  from  proceeding  any  ftirther  with 
■  RAL.   an  execution  issued  under  a  judgment  which  the  defendant  ohtained  against 
Hoyden  before  the  same  court,  and  by  virtue  of  which  the  Sheriff  of  the  parish 
of  Jefferson,  was  proceeding  to  sell  the  same  judgment  as  the  property  of 
Hoyden^  to  satisfy  the  defendant's  execution. 

The  defendant,  Henneny  obtained  his  judgment  against  JETay^l^Ti,  in  1850,  and 
the  transfer  by  Hoyden  to  the  plaintiff  of  the  judgment  agunst  Fieh^  was 
made  on  the  16  th  of  April,  1858,  and  no  notice  of  the  transfer  has  ever  been 
giyen  to  the  judgment  debtor. 

The  grounds  for  the  injunction,  as  set  forth  in  the  petition,  are:  1st  A  de- 
nial of  the  right  of  the  Sheriff  to  seize  and  sell  the  judgment  under  defendant's 
execution.  2d.  A  denial  of  the  right  of  the  Sheriff  of  the  parish  of  Jefferson 
to  seize  and  sell  any  kind  of  property  in  the  parish  of  Orleans ;  and  a  special 
allegation  that  the  judgment  seized,  was  situated  in  the  parish  of  Orleans. 

The  first  question  is,  whether  the  plaintiff  was  so  possessed  of  the  incorpo- 
real right  assigned  to  him  by  Hayden,  as  to  permit  its  seizure  by  the  defendant 
under  his  execution.  The  delivery  which  is  essential  to  vest  a  complete  title 
as  regards  third  persons  in  the  transferree  of  a  debt  not  evidenced  by  a  nego- 
tiable instrument,  is  effected  by  giving  notice  to  the  debtor  of  the  transfer 
having  taken  place.  C.  0.  Art  2618.  The  knowledge  which  it  is  shown  the 
judgment  debtor's  attorney  of  record  had  of  the  transfer,  does  not  answer  the 
requisite  of  the  law  in  this  respect,  and  there  is  no  doubt  the  judgment  trans- 
ferred to  the  plaintiff,  remained  liable  to  seizure  hy  the  creditors  of  Hoyden. 

But  it  is  contended  on  the  part  of  the  plaintiff,  that  the  transfer  as  between 
Hoyden  and  the  plaintiff  was  complete,  and  that  the  plaintiff  has  therefore  the 
same  right  that  Hayden  would  have  to  object  to  irregularities  in  the  proceed- 
ings, by  which  the  Sheriff  was  attempting  to  effect  a  sale  of  the  judgment  It 
was  held  in  the  case  of  Teatman  v.  EstiU^  8d  Ann.  222,  that  a  party  who  hftd 
intervened  in  an  attachment  suit,  claiming  the  debt  attached  under  the  previous 
assignment,  and  had  failed  to  establish  an  assignment  complete  as  to  third  per- 
sons, according  to  Art  2618,  could  not  object  to  the  mode  in  which  the  writ 
of  attachment  had  been  executed.  The  same  principle  must  govern  in  the 
present  case.  The  plaintiff  having  no  such  title  to  the  judgment  seized,  as  can 
be  opposed  to  third  persons,  he  cannot  be  permitted  to  interfere  with  others  in 
the  exercise  of  their  rights  as  creditors  of  the  transferor.  The  result  of  the 
sale  by  the  Sheriff,  if  irregular,  may  be  that  the  purchaser  will  acquire  no 
right  to  the  judgment,  and  the  plaintiff  may  perfect  his  title  by  giving  notice 
of  his  transfer  to  the  judgment  debtor,  and  acquire  thereby  a  better  right  to 
be  paid  by  him,  but  as  the  facts  now  exist,  he  is  without  any  right  to  obstruct 
the  defendant  in  the  prosecution  of  his  judgment  It  is  therefore  unnecessary 
to  express  any  opinion  as  to  the  right  of  the  Sheriff  of  the  parish  of  Jefferson 
to  execute  process  of  the  Third  Judicial  District  Court,  within  the  limits  of  the 
parish  of  Orleans,  after  the  city  of  Lafayette,  where  that  court  was  located, 
had  become  incorporated  within  the  limits  of  the  parish  of  Orleans,  by  the 
adoption  of  the  present  Constitution. 

We  think  the  injunction  ought  to  have  been  dissolved. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  reversed  and  annulled ;  that  the  injunction  be  dissolved,  and  the  suit 
dismissed ;  and  that  plaintiff  pay  the  costs  in  both  courts. 
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Mart  Ai»n  Wattlbs  v.  J.  E.  B.  Connbr  et  aL 

Vroof  of  the  aicnatnre  to  a  prirafe  writing  cannot  be  dlspenied  with  bj  eitabllehinf  the  tlfnatore 
and  death  of  the  sobecribing  witness,  the  absence  of  the  part  j  who  made  the  act  for  a  great 
Icnfftb  of  time  from  the  parish,  and  that  tiis  signature  eoold  not  be  found  in  the  records  of  th« 


APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  Fhrrar,  J. 
Staey  S  Sparrow,  for  plaintiflf.    ff.  B.  Shaio,  for  defendant  and  appellant. 

CAJtPBELL,  J.  The  evidence  in  this  case  satisfactorily  establishes,  that  For- 
tjfth  and  his  wife  removed  permanently  from  Mississippi,  and  came  to  live  in 
this  State  in  the  fall  of  1828 ;  and  the  only  question  in  the  case  is,  whether  the 
land  in  controversy  was  acquired  by  Forsyth,  before  the  removal  took  place. 
The  sale  from  Bradshaw  to  Forsyth  and  McFaden,  upon  which  the  plaintifif 
relies  in  support  of  her  rights,  is  by  authentic  act,  and  bears  date  subsequent 
to  the  removal ;  but  the  warrantors  cited  by  the  defendant,  pleaded  that  the 
land  had  been  purchased  by  private  act,  the  28th  March,  1828,  several  months 
before  Forsyth  and  his  wife  came  here  to  live ;  and  on  the  trial,  he  ofifered  an 
act  bearing  that  date,  purporting  to  be  signed  by  Bradshaw  and  witnessed  by 
H.  Tooley.  The  signature  and  death  of  the  witness,  were  admitted,  and  upon 
proof  of  the  absence  of  Brcidshaw  from  the  parish  since  1 827,  and  of  the  fact 
thai  his  signature  could  not  be  found  in  the  records  of  the  parish,  the  docu- 
ment WHS  received  in  evidence,  notwithstanding  the  objection  of  the  plaintiff, 
who  excepted  to  the  opinion  of  the  court. 

We  think  the  Judge  erred,  and  that  the  evidence  should  not  have  been  re- 
eelVed.  The  rule,  as  settled  in  the  cases  of  Diamukes  v.  Musgrotes,  7  N.  S.  60 ; 
Tagia9Co  et  dL  v.  Molinari's  Heirs,  9  L.  R.  521 ;  and  Harris  v.  Pattin,  2  Ann. 
217,  would  seem  to  be  where  the  signature  to  a  private  writing  is  not  an  ordinary 
mark,  it  must  in  all  cases  be  proved ;  and  if  it  be  true  that  the  rule  does  not 
apply  in  cases  in  which  proof  of  the  signature  cannot  be  had,  there  is  not  suf- 
ficient evidence  in  the  record  to  establish  the  impossibility  in  this  case. 

Of  the  four  witnesses  examined,  Fletcher  alone  was  asked  if  he  knew  Brad- 
aiav'tf  signature,  and  his  answer  was,  that  he  could  not  say  that  the  signature 
shown  him  was  genuine. 

Lutn  says,  that  Bradshaw  moved  to  Claiborne  county,  Mississippi,  previous 
to  1827,  or  about  that  time ;  and  that  he  heard  of  his  death  somewhere  about 
1832.  He  says,  Bradshavo  moved  near  the  town  of  Rodney,  about  twenty- 
one  nules  distant  from  the  court  house  of  the  parish,  and  that  he  has  no  doubt 
he  is  dead.  The  proof  of  Bradshaw' s  death,  might  have  been  made  much  more 
certain  by  inquiry  at  the  neighboring  town  where  he  lived  for  many  years, 
and  where  he  is  said  to  have  died ;  and  it  is  reasonable  to  suppose  that  persons 
kziowing  his  signature,  might  also  have  been  found  there. 

As  the  case  is  presented,  we  think  this  document  should  have  been  excluded, 
mud  without  it,  the  case  is  clearly  with  the  plaintiff.  Inasmuch,  however,  as 
the  record  contains  many  independent  facts  warranting  the  belief  that  the  in- 
stroment  is  genuine  and  was  executed  at  the  time  of  its  date,  (such,  for  exam- 
1^  as  that  the  instrument  was  written  entirely  by  Forsyth,  under  whom  plain- 
tiir  daims;  that  .Fbr^y^A  exercised  acts  of  ownership  over  the  land  in  1828; 

30 
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WiTTLtf  that  the  transaction  evidenced  by  the  sous  Being  privi  act  were  known ;  that 
ContLMR  one  of  the  notes  of  Forsyth  A  McFadJeti^  described  in  the  act,  was  produced, 
&c.)  we  are  unwilling,  because  of  its  exclusion  on  a  technical  rule,  to  affirm  the 
judgment;  but  think  the  ends  of  Justice  will  be  best  answered,  by  remandmg 
the  case,  to  enable  the  defendants  either  to  prove  its  execution  by  witnesses 
residing  near  Rodney,  or  else,  to  show  the  impossibility  of  finding  any  one 
acquainted  with  the  signature. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed,  and  the  case  remanded  for  a  new  trial ;  the  costs  of  the 
appeal  to  be  paid  by  the  plaintiff  and  appellee. 


W.  H.  Pattison  v.  His  CREDiTOR&-*0a  an   opposition  to  a  tableau  d 
distribution  by  Gray,  Macmurdo  &  Co. 

NovatioD  Is  not  presumed ;  the  intention  to  norate  a  debt  nnut  be  clearly  dedodble  from  the  terms 
of  the*  agreement,  or  acts  of  the  parties.  In  ascertaining  the  intention,  all  the  attending  ctrcum- 
stances  must  be  considered. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
Elmore  S  King,  for  Gray,  Macmurdo  &  Co, : 

The  law  is  well  settled,  that  novation  must  be  express  or  clearly  established. 
It  is  never  presumed,  and  the  intention  to  make  it,  must  clearly  result  from  the 
terms  of  the  agreement.  C.  C.  2186.  Grain  v.  Robert,  8  N.  S.  145.  Mark  v. 
Bowers,  4  N.  S.  95.  NolU  v.  His  Creditors,  6  N.  S.  176.  Kempe  v.  Hunt^  4 
L.  R.  483.  See  also  9  R.  R.  276.  11  K  R  43.  2  Ann.  188.  4  Ann.  609.  5 
Ann.  505. 

The  following  authorities,  we  think,  establish  the  validity  of  the  mortgage 
claim : 

**  Where  a  note  was  given  in  part  renewal  of  one  secured  by  mortgage,  and 
was  assigned  to  another,  parol  evidence  is  admissible  of  this  fact,  and  conse- 
quently of  the  right  of  mortgage  resulting  from  the  nature  of  the  claim,  the 
note  having  been  given  in  payment  for  the  property  mortgaged."  Moore  ▼. 
Louallier,  2  L.  R  572. 

*'  The  renewal  of  a  note  secured  by  mortgage,  does  not  extinguish  the  mort- 
gage, when  it  provides  for  such  renewal,  and  where,  although  the  renewal  be 
made  in  a  new  name,  the  debt  is  the  same."  Palfrey  v.  His  Creditors,  8  L.  R. 
279. 

**  Where  a  mortgage  is  given  to  secure  endorsements  to  a  certain  specified 
amount,  which  are  soon  afterwards  made,  and  new  notes  are  without  objection 
taken  in  renewal  of  the  original  ones,  with  the  same  endorsement,  the  endor- 
ser can  claim  the  benefit  of  the  mortgage  to  secure  the  payment  of  the  new 
.notes  over  ordinary  creditors."     Gry  v.  His  Creditors,  8  L.  R.  531. 

"  A  debtor,  by  giving  his  note  for  money  which  he  owes,  on  open  account,  or 
any  other  contract,  does  not  novate  the  original  debt."  Glasgow  v.  Steten^on^ 
6  N,  S.  668.  Walton  y,  Remiss,  16  L.  R  140.  Miller  v.  Municipality  No, 
Gne,  5  R  R  156. 

"  When,  for  the  convenience  of  the  vendors,  notes  originaDy  given  by  ven- 
dees are  cancelled,  and  others  executed  in  their  place,  each  for  smaller  sums, 
but  in  the  aggregate  for  the  same  amount,  in  the  same  form,  and  payable  at  the 
same  periods,  nothing  being  changed  as  to  the  position  or  obligations  of  the 
purchasers,  there  is  no  novation.     Citizens^  Bank  v.  Tucler, 

Chilton,  for  if.  Cuddy,  appellant  : 

It  has  been  decided  by  the  Supreme  Court,  that  a  novation  will  result  fW>m 
ftny  act  of  the  creditor,  tantamount  to  an  express  agreement    2  An.  180.     4 
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An.  281.  And  thmt  court  has  farther  decided,  that  receiving  part  payment  of  Pattibom 
a  note,  and  taking  a  new  note,  payable  at  a  future  time,  is  such  an  act  as  the  ^^  CMonow 
bw  will  consider  tantamount  to  an  express  stipulation  to  novate  and  discharge 
the  original  debts.  2  An.  765.  This  case  is  directly  in  point,  and  the  decision 
of  the  court  in  conformity  to  the  rule  established  in  1  L.  R.  527 ;  and  in  10  R. 
R.  411  The  same  principle  is  impliedly  recognized  in  the  cases  of  5  M.  (N.  S.) 
157.  15  L.  434,  and  5  An.  508 ;  in  which  the  court  decided  there  was  no  no- 
TatioD  because  the  original  draft  was  not  surrendered.  It  is  also  implied  in 
Article  2183,  which  declares  that  novation  shall  take  place  when  no  **  stipula- 
tion of  the  original  obligation  remains.*^  If  the  surrender  of  the  **  original  ob- 
ligatioa"  does  not  come  within  the  meaning  of  this  article,  then  nothing  can, 
except  the  payment  in  cash,  which  would  be  absolute  payment,  according  to 
Article  2127,  and  not  a  payment  by  novation,  according  to  Article  2183. 

It  is  singidar  that  the  learned  counsel  for  appellee  should  have  overlooked, 
Dot  only  the  fact,  that  the  original  note  was  surrendered  to  Pattuon^  but  all 
the  decisions  of  the  Supreme  Court  showing  the  effect  of  such  surrender. 

The  cases  in  which  the  new  contracts  were  not  considered  as  amounting  to 
DOTfttioQ,  aQ  show  that  there  was  no  surrender  of  the  original  note,  as  in  case 
of  5  An.  508;  or  where  the  renewal  was  iu  conformity  to  a  clause  of  the  ori- 
linal  act  of  mortgage  stipulating  against  novation ;  as  in  cases,  6  La.  529,  and  8 
La.  278,  or  where  the  draft  or  note  substituted  was  by  delegation,  as  regulated 
bj  Article  of  C.  C.  2188 ;  and  as  decided  in  4  An.  508 ;  or  where  the  note  or 
draft  was  given  in  liquidation  of  an  open  account,  as  in  6  An.  669 ;  and  the 
cases  cited  by  counsel  for  appeUees,  in  16  L.  R.  140 ;  and  in  6  (N.  S.)  M.  R. 
567  (where  the  suit  was  on  a  lost  note). 

Iq  the  case,  5  Rob.  156,  the  facts  where  wholly  different,  the  question  there 
being  whether  bills  against  third  persons,  handed  by  the  debtor  to  the  creditor 
far  collection,  and  when  collected  to  be  applied  to  payment  of  his  debts,  was  a 
payment  or  discharge. 

The  case  of  Citigorui'  Bank  v.  Tueker^  in  6  Rob.  448,  turned  on  the  fact  that 
Stiiiuon  had  ratified  the  act  of  Botts^  his  agent,  in  giving  the  second  raort- 
gige  (p.  448).  That  the  second  mortgage  was  but  a  continuation  of  the  first, 
the  new  notes  wa%  for  the  same  amount,  payable  at  the  same  time,  and  in 
Dothmg,  changed  the  position  of  the  parties,  except  by  a  subdivision  of  their 
ootes,  for  the  convenience,  of  the  vendors. 

In  the  case  of  Ory  v.  His  Oreditor$^  6  L.  K  529,  there  was  no  payment 
Bade  on  the  original  notes,  and  the  second  notes  were  for  the  same  amount, 
between  the  same  parties;  and  as  in  case  of  Citizeng^  Bank  v.  Tutker,  did  not 
Vkj  wise  change  the  position  of  the  parties,  and  furthermore,  were  in  confor- 
Bit^  to  a  clause  in  the  ori^nal  mortgage,  embracing  endorsements  and  accep- 
tances made  and  to  be  made.  On  this  last  fact.  Judge  Martin  rested  his  deci- 
sion. The  decision  does  not  affect  the  case  at  bar,  and  if  it  did,  would  be  over- 
nded  by  the  later  decision,  in  2  An.  765,  before  cited.  The  case  in  8  L.  R. 
278,  was  also  one  in  which  the  original  mortgage  extended  to  renewal  notes. 

In  5  An.  508,  the  draft  was  not  surrendered. 

In  5  Ad.  509,  there  was  only  a  case  of  delegation,  and  the  original  notes 
»we  not  surrendered. 

In  2  An.  188,  the  question  was  whether  a  lessor  of  premises,  bj  failing  to 
(■force  her  privilege,  and  having  changed  the  conditions  of  the  lease,  without 
tile  security's  consent,  was  an  extinguishment  of  her  privileges.  It  resembles 
in  no  feature,  the  case  at  the  bar. 

In  2  L.  R.  5721,  the  question  of  novation  was  not  raised,  and  the  original  note 
VIS  not  surrendered  to  the  creditor,  and  the  decision  of  the  court  turned  wholly 
OD  the  admiasibility  of  evidence. 

SuDKLL,  C.  J.  (VooRHiES,  J.,  sbscut ;  OoDEN,  J.,  declined  sitting.)  This 
cue  is  a  contest  between  two  mortgage  creditors,  (Jray^  Maemurdo  <t  Co,  and 
Cvddy.  The  judgment  of  the  former  was  first  recorded,  and  the  dispute  is 
•feont  an  amount  of  $500,  which  Cuddy  contends  has  been  extinguished  by 
aoration.    The  court  below  decided  against  him,  and  he  has  appealed. 

The  circumstances  were  as  follows :  Gray,  Maemurdo  &  Co.  held  a  recorded 
judgment  against  Pattison  aid  his  firm,  Lowe,  Pattison  di  Co.,  desiring  indul- 
pace,  they  made  an  agreement  embodied  in  the  following  rect^ipt : 


230  SUPREME  COURT  OF  LOUISIANA, 

pATfnoM  Received,  New  Orleans,  July  17th,  1862,  from  Messrs.  Lowe^  PattisonS  Co, 

Ha  OnDROM.   the  following  described  paper,  to  wit : 

Wm.  H.  Pattisan^s  mortgage  note,  at  five  month's  date  from  18th  inst  pa- 
raphed "  m  Verretur''  by  John  Claiborne,  N.  P.  for        -         -        $3600  00 

William  H.  Pattison^a  note  to  order  of,  and  endorsed  by  Z<ho«, 
Pattison  <&  Co.,  at  three  month's  date  from  15th  inst^,  for  -  lOOO  00 

Lowe,  Pattison  db  Coh  draft,  one  day  sight,  on  PL  Pattison  &  Co., 

Philadelphia,  for 1,279  92 

which  when  paid,  and  not  otherwise,  will  be  credited  on  the  judgment  obtained 
by  us  against  said  Lowe  &  Pattison  and  Alex.  Pattisoyi,  in  the  Supreme  Court 
of  Louisiana.  Cray,  Macmurdo  &  Co.  in  liquidation. 

It  is  understood  that  execution  shall  not  be  issued,  if  these  obligations  above 
mentioned  are  punctually  paid  at  maturity. 

a,  M.  &  Co. 

When  the  note  for  $1000  matured,  Pattison  was  unable  to  pay  in  full,  and 
Copland,  his  agent  paid  $500  on  account  of  the  note,  and  got  Cray,  Macmur- 
do dk  Co.  \jq  extend  the  payment  of  the  balance  some  ten  days.  The  note  of 
$1000  was  delivered  to  Gray,  Macmurdo  &  Co.,  and  a  memorandum  was  made 
on  it,  "this  note  settled  through  i?.  Copland."^"*  A  new  note  at  ten  days,  signed 
by  Pattison  and  endorsed  in  the  name  of  his  firm,  for  $503,  was  at  the  same 
time  given  to  Gray,  Macmurdo  &  Co.,  which  was  protested  at  maturity  and 
remains  unpaid.  Copland,  whose  testimony  was  taken,  states  these  (acts,  and 
adds,  that  there  was  no  intention  of  the  parties  when  the  $500  note  was  given 
in  renewal,  that  Gray,  Macmurdo  A  Co.  should  give  up  their  mortgage ;  that 
Mr.  Bell,  acting  for  Gray.  Macmurdo  &  Co,  said  nothing  at  all  about  giving  up 
the  mortgage,  and  that  he  did  not  believe  BeU  had  such  an  intention. 

Upon  this  evidence,  we  think  the  district  Judge  was  clearly  right  in  deciding 
against  Cuddy. 

In  questions  of  this  sort,  the  doctrine  is  well  settled,  that  novation  is  not 
presumed ;  the  intention  to  make  it  must  be  clearly  deducible  from  the  terms 
of  the  agreement,  or  acts  of  the  parties.  In  ascertaining  the  intention,  all  the 
attending  circumstances  must  be  considered. 

Here  the  judgment  was  the  main  preexisting  obligation,  secured  by  a  judicial 
mortgage  of  the  debtor's  property.  The  notes  and  bills  were  mere  collaterals, 
which,  "  when  paid  and  not  otherwise,"  were  to  be  credited  on  the  judgment.  It 
would  be  a  strained  and  unbusinesslike  view  of  the  agreement,  and  of  the  con- 
duct of  the  parties  to  say,  that  Pattison  paid  the  $1000  note,  when  he  paid 
only  $500  upon  it,  and  got  the  ten  day's  extension  by  giving  the  new  note  for 
$503.  Undoubtedly,  the  note  for  $1000  was  paid  in  this  sense,  that  as  an  obli- 
gation to  pay  money  it  was  extinct.  But  it  was  not  paid  in  the  sense  contem- 
plated in  the  written  agreement  of  July  17th.  The  payment  there  meant  was 
an  actual  payment,  not  a  mere  renewal  in  whole  or  in  part  by  a  new  note, 
made  in  a  spirit  of  further  indulgence  to  the  debtor. 

Much  stress  is  laid  by  the  appellant's  counsel  on  the  fact,  that  the  note  for 
$1000  was  given  up  when  the  partial  cash  payment  was  made,  and  the  new- 
note  taken  ;  and  it  is  said,  where  a  surrender  of  the  original  obligation  is  made 
and  a  new  one  taken,  a  novation  may  be  implied.  But  here  the  judgment  was 
the  original  obligation,  and  it  was  never  surrendered.  Concede  the  principle 
in  its  fullest  extent ;  and  it  amounts  to  no  more  than  this,  that  the  note  of 
$1000  was  novated.    The  question  is,  was  the  judgment  novated?    It  is  im- 
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possible  to  deduce  may  such  intention  from  the  language  or  the  acts  of  the       Pattbw 
parties.  Bis  Crkimtois. 

See  CiTa  €k>de,  2181,  2183,  2186.    Short  v.  City  of  New  Orlean$,  4  An.  281. 
Potiiier  OUig.,  Na  559. 

Judgment  affirmed;  appellant  to  pay  costs  of  appeal 


Thorn  &  McGrath  v.  J.  J.  Tyson. 

t  m  creditor  hM  the  thii^  on  which  he  h«i  a  prlril^e  In  hts  own  poiaesiion,  the  aclido  to 
the  priTilegc  most  be  broo^t  before  the  Ja^ge  baTlcg  Jnrtsdictlon  oyer  the  ploce  where 
tbc  d^tor  has  hie  domkil  or  residence.  In  such  a  case  the  creditor  can  take  the  thing  pledged  to 
Ae  domicil  of  the  debtor  and  there  enforce  the  priTilege.  The  question  of  Jariidlction  is  to  bo 
Cwvrned  by  Articles  1C2,  IttI,  164, 166  of  the  Code  of  Practice,  and  docs  not  lali  within  the  eacep* 
tion  established  by  the  case  of  Beimino  r.  Sttomer  Mdema,  6  Ann.  94». 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy^  J. 
Goold  4t  Stantbury^  for  the  plaintiff  and  appellant,  cited  Eonning  y. 
:^eamer  Helena^  5  Ann.  349.     Chilton^  for  defendant 

SuDEix,  C.  J.  (TooRHiss,  J.,  ahsent)  The  petition  which  was  filed  in 
May,  1853,  alleges  that  plaintiff  is  holder  of  two  notes  made  by  the  defendant, 
and  payable  in  New  Orleans,  one  first  May,  1853,  and  the  other  first  May, 
1854;,  the  first  of  which  has  been  protested ;  that  the  defendant  in  order  to 
secore  the  payment  of  these  notes  executed  in  Mississippi  an  instrument,  styled 
in  tlie  petition  a  priyate  act  of  pledge,  by  which  he  pledged  to  plaintiff  as  col- 
lateral security  for  said  payment,  a  note  made  by  Mary  Kilhcrn^  in  Louisiana, 
doe  in  NoTember,  1855,  for  $3257  14. 

Tbe  suit  is  brought  in  the  Third  District  Court  of  New  Orleans ;  the  defen- 
dant is  stated  to  be  a  resident  of  the  parish  of  Tensas ;  and  the  prayer  is  that 
he  be  cited  to  show  cause  why  a  judgment  should  not  be  rendered,  ordering  a 
Sheriff *s  sale  of  the  Kilbom  note  for  a  sufficient  amount  in  cash  to  pay  the 
amount  of  the  matured  note,  and  on  a  credit  for  the  amount  of  the  note  un- 
matured. 

In  the  writing  annexed  to  the  petition  it  is  expressed  that  Ty8on  assigns  to 
l^aintiff  the  note  of  Mrs.  Kilbom^  payable  in  November,  1855,  bearing  mort- 
gage on  lands  and  slaves  in  the  parish  of  Tensas,  '*  to  be  held  as  collateral 
aecnrity  until  each  of  the  following  notes  of  mine  is  paid  in  full : — Note  for 
$908  93  and  interest,  payable  1st  May,  1852 ;  $908  94  payable  1st  May,  1853  .^ 
$908  94  payable  1st  May,  1854." 

Tbe  defendant  excepted  to  the  suit  on  the  ground  that  he  resided  in  the 
parish  of  Concordia,  and  was  not  liable  to  be  sued  elsewhere,  and  that  there 
was  nothing  alleged  in  the  petition  which  entitled  plaintiffs  to  bring  their  suit 
in  New  Orleans.  He  prayed  that  the  exceptions  be  sustained  and  for  general 
relief.  The  court  rendered  a  judgment  as  in  case  of  nonsuit,  and  the  plaintiffs 
have  appealed. 

Our  impression  is,  it  is  a  sufficient  reason  for  not  disturbing  the  judgment, 
that  according  to  the  intention  of  the  parties,  as  deduciblc  from  the  language 
of  the  agreement,  it  was  not  contemplated  that  the  plaintiffs  should  have  the 
right  of  causing  the  collateral  note  to  be  sold,  as  prayed  for,  on  the  maturity  of 
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MoOftiTH      the  first  note.    We  think  this  construction  is  especially  proper  when  it  is  con- 
Ttbov.        sidered  the  contract  was  made  in  Mississippi. 

My  brethren,  however)  prefer,  in  consequence  of  this  construction  of  the 
defendants*  plea,  to  put  the  affirmance  on  the  ground  that  the  defendant  had 
the  right  to  Be  sued  at  his  domicil  in  Concordia ;  that  the  case  does  not  fall 
within  the  exceptions  enumerated  in  the  Code  of  Practice  to  the  general  rule, 
that  "  in  civil  matters  one  must  be  sued  before  the  Judge  having  jurisdiction 
over  the  place  where  he  has  his  domicil  or  residence.'*  See  C.  P.  162,  163, 
164,165;  and  that  this  case  does  not  fall  within  the  exception  recognized  in 
Henning  v.  Steamer  Helena^  because  here  the  thing  on  which  the  creditor  has  a 
privilege  is  in  his  own  possession,  and  he  can  take  It  with  him  to  the  parish  of 
Concordia,  there  to  have  the  privilege  enforced  in  a  suit  against  the  defendant. 
It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  affirmed 
with  costs. 


Succession   op  David   White — Moore,   Administrator,   v.  Christo- 

PHERSON. 

The  curator  of  a  yacant  succeHlon  la  prohibited  from  pnrchaaiiig  by  himself  or  hj  maaiiB  fA  anotbo* 

any  property  entrusted  to  his  administration. 
A  purchaser  at  a  probate  sale,  can  not  be  compelled  to  take  property  and  pay  the  price,  where  he 

can  show  that  the  title  to  the  ]>roperty  is  not  good. 
C.  P.  710,  TU. 

A  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ReynolM,  J. 
xi.     Collira^  for  plaintifif  and  appellant    MaHU  A  W,  M,  Randolph^  for  defen- 
dant 

Slidell,  C.  J.  (VoorUies,  J.,  absent)  At  a  sale  made  at  auction  by  order 
of  court  and  upon  petition  of  the  administrator,  in  the  matter  of  the  succession 
of  Datid  Whitey  a  lot  of  ground  was  knocked  down  to  Chrisiopkenon^  at  the 
price  of  $1680  cash.  By  the  terms  of  the  advertisement  a  deed  of  sale  was  to 
be  executed  before  a  Notary.  The  purchaser  refusing  to  receive  the  property 
and  comply  with  the  terms  of  sale,  a  rule  to  compel  him  was  taken.  It  resulted 
in  a  dismissal  of  the  rule,  from  which  judgment  the  administrator  has  appealed. 

The  material  facts  are  as  follows  t  on  the  death  of  Felix  Mohan^  who  once 
owned  this  property,  David  While  qualified  as  curator  of  his  succession.  He 
obtained  on  order  of  sale,  and  at  the  probate  sale  Anderson  became  the  osten- 
sible purchaser.  But  in  fact  he  bought  fot  the  curator  David  White,  and  paid 
for  it  with  Whitest  money.  Some  time  afterwards,  White  died,  his  son  quali- 
fied as  administrator,  and  received  in  that  capacity  a  conveyance  of  the  lot 
from  Andenony  in  which  he  recites  that  it  now  belonged  to  him,  but  was  placed 
in  his  name  for  the  sake  of  convenience,  and  actually  belonged  to  David  White, 
who  had  paid  the  price.  The  title  of  the  property  being  thus  vested  in  Whitest 
succession,  it  was  bid  off  at  his  succession  sale  to  Christophenon  as  already 
stated. 

His  objection  to  complete  the  sale,  is  that  the  purchase  by  White  through 
Anderson,  was.  null  and  void.  Under  Article  1139  of  the  Civil  Code,  which 
declares  that  *'  every  curator  of  vacant  successions  or  of  absent  heirs,  is  pro- 
hibited from  purchasing  by  himself  or  by  means  of  a  third  person,  any  pro- 
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pertj,  movable  or  immovable,  entrusted  to  his  administration,  under  the  pain  of  Soocmiov  or 
nuIKty   (sous  peine  de  nullite)  and  responsibility  for  all    damages    caused        Wans. 
th«reby." 

We  ooncar  with  the  District  Judge  in  the  conclusion  that  it  is  inequitable  to 
compel  Ckri8toph€r9on  to  accept  the  property  and  pay  the  price  under  the  cir- 
cumstances stated.  The  title  he  would  receive  would  be  fraught  with  danger. 
There  is  nothing  to  show  conclusively  that  the  heirs  or  creditors  of  Mohan 
would  be  estopped  from  disputing  WhiU*t  acquisition  through  the  person 
secretly  interposed.  It  does  not  appear  that  the  creditors  of  MohatCi  succes- 
siou  when  they  took  the  dividend  of  the  price  paid  by  AndenaUy  knew  the 
true  circumstances  of  his  purchase ;  and  for  aught  that  appears  to  the  con- 
trary, the  heirs  of  Mdkan^  or  his  creditors  if  they  have  not  been  paid  in  full, 
could  sue  the  succession  of  Wliite  for  a  rescission  and  damages.  Nor  are  we 
prepared  to  say  that  Chri»topher»an  could  resist  such  an  action  if  he  should 
pay  his  bid  and  take  possession,  after  the  notice  he  now  has  of  the  true  circum- 
stances of  AnienorCu  purchase  as  explained  in  the  deed  to  Whit^%  administra- 
tors ;  information  which  it  does  appear  he  possessed  when  he  made  his  bid. 

The  case  of  Abat  v.  CatUrn^  8  N.  S.  220,  and  others  cited  by  the  appellant, 
and  Article  710  and  711  of  the  Code  of  Practice,  do  not  meet  this  case.    This 
\  not  a  sale  under  execution,  nor  has  the  purchaser  gone -into  possession. 

Judgment  affirmed,  cost  of  appeal  to  be  paid  by  appellant 


Geo.  A.  Botts  v.  The  City  of  New  Orleans. 

Ebe  suDBary  mode  «f  procewUng  against  4elinqii«nt  tax  payen  by  a(STertit«ment  In  lieu  of  citation 
aa  provided  by  tbc  Act  of  185S,  Ko.  11,  Sec.  86,  appltea  only  to  the  collection  of  taxes  assessed 
t  to  the  Act. 


APPEAL  from  the  Third  District  Court  of  New  Orleans,  K§nn€dy^  J. 
WhiUdker^  for  plaintiff  and  appellant.    Ldbatt,  for  defendant 

OoDKH,  J.  (VooRHiES,  J.,  absent)  This  case  presents  the  same  question 
which  was  decided  in  the  case  of  the  City  of  J^etc  Orleam  v.  Cochran^  Bui- 
lard  A  Co.^  8  A.  K  p.  865,  in  which  it  was  held  that  the  summary  mode  of  pro- 
ceeding against  delinquent  tax  payers  by  advertisement  in  lieu  of  citation  as 
prtyrided  by  the  Act  of  1862,  No.  71,  Sec»  86,  applied  only  to  the  collection  of 
taxes  assessed  subsequent  to  the  passage  of  the  Act  The  plaintiff  without 
bang  cited,  was  condemned  to  pay  a  tax  levied  before  the  Act  was  passed  and 
sues  to  annul  the  judgment,  on  the  ground  that  neither  petition  nor  citation 
was  served  on  him. 

The  jadgment  for  that  reason  must  be  annulled. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
hdow  be  reversed,  that  the  judgment  in  favor  of  the  defendants  against  the 
plsintifl^  the  execution  of  which  is  enjoined  be  rescinded  and  annulled,  and  the 
iB|qiictioa  rendered  perpetual,  the  defendants  to  pay  the  costs  in  both  courts. 
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E.  WooTEN,  f.  w.  0.,  V.  George  Harrison,  Tutor,  et  al. 

I    9    SRmI 

|_51^i305|  Where  daring  twenty  yean  the  plaintiff  remained  silent  as  to  a  claim,  alttioogh  there  wer«  frequent 

dealings  and  accounts  between  her  and  the  alleged  debtor,  daring  the  interral,  the  demand  will  be 

considered  stale  and  presumed  to  hare  been  paid. 
Where  the  existence  of  a  legal  consideration  is  put  at  issae  and  doobt  or  suspicion  cast  on  its  reality, 

it  must  be  sustained  by  proof. 


APPEAL  from  the  District  Court  of  the  parish  of  West  Feliciana,  Sterling^  J. 
Ratcliff^  for  plaintiflf  and  appellant     U,  B,  FhUlipi  and  Bretcer  d  Col- 
linSf  for  defendant 

Slidell,  0.  J.  Mrs.  Rebecca  Harrison  was  the  universal  legatee  of  John  C. 
Morris.  The  defendants  are  her  children  and  heirs.  The  plaintiff's  claim  is 
founded  on  the  alleged  indebtedness  of  John  C,  Morris^  and  is  composed  of 
various  items. 

Upon  that  portion  of  the  claim  which  embraces  the  alleged  indebtedness  of 
Morris,  as  curator  of  the  succession  of  Antonio  and  James  Ifelasco,  we  think 
judgment  was  properly  rendered  in  favor  of  the  defendants. 

Many  years  since,  one  James  Nelasco  left  legacies  to  Mlon  Woolen  and  her 
children.  She  claimed  them  from  Turner,  the  curator  of  Kelasco's  succession, 
and  in  1828,  a  decree  was  made,  recognizing  the  claim  and  ordering  the  curator 
to  render  an  account.  Morris  soon  after  succeeded  Turner  in  the  curatorship ; 
settled  with  him,  administered  the  estate,  and  filed  an  account  in  1830,  showing 
what  he  had  received  from  Turner,  and  how  he  had  appropriated  it  In  this 
account  the  amount  coming  to  Ellen  and  her  children,  are  put  down  as  paid, 
and  reference  is  made  to  two  vouchers  said  to  be  annexed  with  the  other  vouch- 
ers for  payments.     Upon  this  account  the  following  decree  was  made : 

"  On  reading  and  filing  the  petition,  answer,  account  and  vouchers  in  this 
case,  and  due  notice  haying  been  given,  and  there  appearing  to  be  no  good 
cause  why  the  said  account  of  the  curator,  Morris,  should  not  be  passed  and 
homologated,  and  he  be  discharged,  ordered  that  the  account  and  vouchers  of 
said  curator,  John  G.  Morris,  be  passed  and  homologated,  and  the  said  Morris  is 
hereby  discharged  from  any  further  administration  of  the  succession  of  Anto- 
nio and  James  Nelasco,  and  of  JoJm  Bouse,  and  bonds  given  in  these  cases  are 
hereby  cancelled  and  discharged.     September  20th,  1830. 

John  B.  Dawson,  Parish  Judge." 

It  appears  that  the  vouchers  spoken  of  in  the  account  and  decree  are  not 
now  extant  among  the  papers  of  the  late  Probate  Court,  nor  does  the  record 
exhibit  any  direct  evidence  of  publication  of  notice  to  creditors,  or  personal 
notice  to  the  plaintiff,  of  the  application  of  the  curator  for  the  approving  of  his 
account  and  a  discharge.  On  the  other  hand,  the  plaintiff  was  once  a  party  to 
the  mortuaria;  it  is  proved  that  the  papers  of  the  court  (as  unfortunately  has 
too  often  occurred  in  the  country  parishes,)  were  not  kept  with  care  and  order, 
and  portions  of  them  had  been  destroyed  by  vermin ;  during  twenty  years  the 
plaintiff  has  remained  silent  as  to  this  claim,  although  there  were  frequent 
dealings  and  accounts  between  her  and  Morris  during  that  long  interval.  Un- 
der such  circumstances,  the  District  Judge  was  fully  justified  in  presuming 
that  this  stale  demand  had  been  paid. 
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Aootiier  claim  of  the  plaintiff  is  upon  a  note  signed  by  MorrU  under  date  of       Wootm 
9th  Janoarj,  1846,  for  |2000,  payable  on  demand  to  ElUn  Woolen  or  bearer,      HAaaoov. 
with  ten  per  cent  interest  from  date.     The  defendants,  among  other  matters 
of  defence,  contended  that  this  note,  if  genuine,  was  in  fact  a  disguised  dona- 
tion made  by  MorrU  to  the  plaintiff,  a  free  woman  of  color,  who  had  once  been 
his  concubine ;  and  that  no  yalid  consideration  was  given  for  it 

We  hare  carefully  considered  the  evidence  with  regard  to  this  note,  and  the 
sanoonding  drcamstances ;  and  it  has  produced  upon  our  minds  an  impres- 
sion 80  unsatisfactory  that  we  are  not  prepared  to  say  the  appellant  has 
any  right  to  a  change  of  the  judgment  below  in  her  favor.  The  evidence 
tends  quite  strongly  to  the  conclusion  that  the  relation  of  concubinage  did  once 
exst  between  the  plaintiff  and  Morris.  A  deed  made  by  him  to  her  many 
yean  since,  assists  in  some  degree  that  hypothesis.  It  is  a  very  singular  cir- 
cmnstance,  if  tiie  note  was  really  for  an  indebtedness,  that  the  plaintiff  during 
the  years  1848  and  1849,  should  have  gone  on  making  partial  payments  from 
time  to  time,  upon  a  note  made  by  herself  in  favor  of  Morris  and  now  held  by 
his  heirs,  and  taken  no  action  upon  the  note  until  after  the  death  of  Morris. 
Though  the  existence  of  any  lawful  consideration  has  been  put  at  issue,  and 
the  showing  above  mentioned  has  been  made  by  the  defendant,  no  evidence 
of  consideration  has  been  given  by  the  plaintiff  See  Civil  Code,  1468,  1628, 
1525.     1  Ann.  289.     2  Ann.  518. 

As  there  has  been  no  prayer  for  an  amendment  of  the  judgment  by  the 
appdlee,  the  enquiry  whether  the  note  signed  by  Morris  should  have  been 
whoDy  or  partially  disregarded  is  not  properly  before  us. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  affirmed 
and  to  be  operatire,  also,  against  the  said  Sarah  Ann  Harrison  and  Martha 
Mary  Barrison  as  heirs  of  lisbeeca  Scholfleld,  deceased,  formerly  a  defendant 
in  this  caose,  and  who  ^ed  since  this  appeal  was  taken,  without  prejudice  how- 
ever to  to  the  right  of  said  Sarah  and  Martha,  to  show,  in  any  future  proceed- 
mg  against  the  plaintiffs,  that  they  are  not  liable  in  whole  or  in  part  as  heirs 
of  said  Bebeeea  for  her  portion  of  the  judgment  of  tiie  District  Court  in  this 


C.  Schneider  v.  Cochrane,  Bullard  &  Co. 

■aa  dnma  from  «De  &Ute  of  tU  Union  on  another  are  foreifn  bills  m  Ikr  u  to  fire  credit  to  the 
protest.  IV  Notaries  in  other  fitates,  and  such  protests  are  admissible  without  further  proof,  in 
^JT'^l.ff  "f^*^^*"*'*'  *^^^  ^  ^  ^^^«^^  "  d'awer.  or  endorsers  can  not  be  proyed 
^  the  eerltteate  of  the  NoUry  who  protested  the  bills,  it  must  be  prored  Uke  aU  other  facts. 

A  PPSAL  from  tiie  First  District  Court  of  New  Orleans,  Larue,  J. 
21    I^isur  S  Freaux,  for  pUintiff  and  appallant      Olark^  db  Bayne,  for 
d^sudan^ 

Ooma,  J.    The  certific*te  of  the  Notary  who  protested  the  bills  on  which 

Ike  defendants  are  soed  as  endorsers,  was  the  only  evidence  o«fered  to  prove 

MtKe  of  the  dishonor  of  the  biUs.    The  evidence  was  objected  to  and  we  think 

flught  to  hETe  been  rejected.    Notarial  protests  of  foreign  bOls  of  exchange 

31 
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BaanaMM  have  always  been  received  in  evidence  as  making  proof  of  themselves  accord- 
OoonAVpf^BoL-  ing  to  the  custom  of  merchants,  but  the  acts  of  foreign  Notaries  or  of  Notaries 
of  other  States  of  the  Union,  beyond  that  exception,  are  not  admissible  in  evi- 
dence without  proof  of  the  signature  and  capacity  of  such  Notary  or  other 
public  officer.  Wdldron  v.  Turpin,  15  L.  R.  552.  Rotim  v.  Bonndbelf  5  Rob. 
164. 

Bills  drawn  from  one  State  of  the  Union  on  another,  are  now  regarded  as 
foreign  bills,  so  far  as  to  give  credit  to  the  protests  made  by  notaries  in  other 
States  and  render  them  admissible  without  further  proof  in  our  courts,  but 
notice  to  parties  sought  to  be  charged  as  drawers  or  endorsers  must  be  proved 
like  all  other  facts,  and  the  Statute  of  1827,  which  makes  the  certificates  of 
notice  by  Notaries  in  this  State  competent  evidence  of  such  notice,  has  no  effect 
be3'ond  such  instruments  executed  within  the  State  and  by  public  officers,  whose 
acts  are  thus  clothed  by  law  with  the  authority  of  authentic  evidence. 

There  being  no  other  proof  of  service  of  notice  of  protest,  the  plaintiff's 
case  is  not  made  out 

The  judgment  of  the  court  below  is  therefore  affirmed  with  costs. 


9    236 
48  1S58{ 

1  «  ;i36  E.  BuissoN  v.  S.  D.  Staats. — W.  Miller,  Intervener. 

62    186 


Where  the  amount  of  the  claim  is  leu  than  three  hundred  dolUn,  notwithstanding  the  amount  of 
the  property  seised  under  garnishment  process  is  more  than  that  sum,  the  appeal  will  be  dismiseed. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cott<mj  J. 
Michel  &  Gilnwre,  for  plaintiff  and  appellant     Dunlapy  for  intervener. 

Buchanan,  J.  (VooRniES,  J.,  absent)  The  suit  was  brought  upon  a  note 
of  $125,  to  which  the  defendant  pleaded  in  compensation  a  balance  upon  a  con- 
tract of  $1600.  Judgment  having  been  rendered  for  plaintiff  for  the  amount  by* 
him  claimed,  and  rejecting  the  compensation.  Plaintiff,  under  his^.^a.,  issued 
garnishment  process  to  the  city  treasurer,  who  acknowledged,  in  answer  to  in- 
terrogatories, having  in  his  hands  $575  balance  due  by  the  city  to  defendant,  '^and 
for  the  whole  of  which  the  said  StaaU  has  given  an  order  in  favor  of  W.  MiUer/^ 
Subsequently,  W.  Miller  took  a  rule  upon  plaintiff  to  show  cause  why  the 
garnishment  and  seizure  should  not  be  discharged,  on  the  ground  that  he,  the 
said  Miller^  was  the  bona  fide  owner  and  holder,  by  legal  assignment,  of  the 
debt  aforesaid  previous  to  said  garnishment  Plaintiff  has  appealed  from  a 
judgment  making  this  rule  absolute ;  and  the  appellee,  Miller^  moves  to  dismiss 
the  appeal  for  want  of  jurisdiction,  the  amount  in  controversy  being  less  than 
three  hundred  dollars. 

The  appellee  claimed,  it  is  true,  by  his  third  opposition,  the  ownership  of  a 
claim  against  the  city  treasurer  for  the  sum  of  five  hundred  and  seventy -five 
dollars,  but  it  can  scarcely  be  said  that  the  '*  matter  in  dispute"  between  him 
and  the  appellant  "exceeded  three  hundred  dollars."  Const.,  Art  62.  The 
appellant  had  evidently  no  larger  right  against  the  debtor  of  his  debtor  in  exe- 
cution, than  he  had  against  his  debtor  in  execution ;  and  tliat  right  is  expressed 
in  the  fi.  fa.^  as  follows:  "The  sum  of  one  hundred  and  twenty-five  dollars, 
with  five  percent,  per  annum  interest  from  the  Uth  February,  1868,  until  paid. 
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and  also  the  sum  of  $15  35  costs,  exclusive  of  sheriff's  fees.**  If  any  ambiguity 
appear  in  this  description  of  the  amount,  it  is  removed  by  the  agreement  of 
parties,  in  the  record,  **  that  the  amount  of  plaintiff's  judgment,  interest  and 
an  costs,  say  the  sum  of  one  hundred  and  sixty  dollars,  shall  be  deposited  in 
comrt  till  the  further  order  of  the  court,  and  that  the  balance  of  the  debt  due  by 
the  city  to  the  sud  defendant  be  paid  over  to  the  said  William  Miller  by  the 
sheriff 

It  has  been  frequently  decided  that  an  appeal  will  not  lie  from  a  judgment 
I  npon  a  motion  to  quash  a  seizure,  when  the  value  of  tbe  property  seized  does 

I  not  appear,  although  the  amount  of  the  claim,  to  secure  which  the  seizure  was 

j  made,  be  above  three  hundred  dollars.    See  Hennen's  Digest,  verbo  Appeal,  p. 

I  17,  No.  4.     A  fortiori^  when  the  amount  of  the  claim  is  less  than  three  hun- 

dred dollars,  although  the  amount  of  property  seized  is  more  than  that  sum. 
The  Code  of  Practice  has  provided  for  the  reduction  of  a  seizure  under  exe- 
I  ciition,  when  it  exceeds  what  may  be  reasonably  thought  necessary  to  satisfy  the 

t  judgment  and  costs.     Art.  652,  653.     Act  of  April  7th,  1826,  sec.  13.     It  is 

evident,  that  in  contemplation  of  law,  the  amount  of  the  seizure  never  exceeds 
the  amount  of  the  writ 

Again,  where  defendant  admits  his  liability  for  a  part  of  a  claim,  and  pays 
that  portion  into  court,  for  which  plaintiff  takes  judgment,  removing  his  right 
to  the  balance,  which  is  less  than  the  amount  necessary  to  authorize  an  appeal, 
no  appeal  will  lie  from  the  judgment  in  relation  to  that  balance.  Second  MunU 
cipality  t.  Coming^  4  Ann.,  407. 
The  motion  is  therefore  sustained,  and  the  appeal  dismissed  with  costs. 


Th«  of  State  Louisiana  on  the  Relation  of  C.  Bauhback  v,  J. 

DCBUC. 

The  Goremor  has  no  power,  ander  the  CooBtitution  of  1852,  to  appoint,  daring  the  recess  of  the 

Senate,  to  an  office  not  vacant. 
Tbe  case  of  the  State,  on  the  relation  of  Segur  ▼.  Cremthaw^  8  Annoal,  affirmed. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Larue^  J. 
Boj\ford  &  Finney^  for  tbe  relator  and  appellant     Collins^  for  defend- 
ant 

Slidell,  C.  J.  (VooKHiEs,  J.,  abscut)  The  Act  of  June  1,  1846,  provides 
Ibr  the  appointment  by  the  Governor,  by  and  with  the  advice  and  consent  of 
tbe  Senate,  of  inspectors  of  weights  and  measures  for  New  Orleans.  Under 
this  Act  Dubuc  was  appointed  by  Governor  Walker,  by  and  with  the  advice 
and  coDsent  of  the  Senate,  on  the  15th  March,  1852.  The  term  of  office,  under 
the  staiaie,  was  two  years.    Acts  of  1846,  p.  95,  sec.  2. 

Bamnback  was  appointed  to  the  same  office  by  Governor  Hebert,  June  1, 
1858,  during  the  recess  of  the  Senate.  The  commission,  under  which  he  claims, 
bears  that  date. 

In  the  case  of  the  State  on  the  relation  of  Sigur  v.  Cremha/w,  we  had  occasion 
k)  consider  the  effect  of  the  Constitution  of  1852,  upon  officers  commissioned 
«oder  the  antecedent  Constitution  and  Government;  and  a  majority  of  this 
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Bauicbicx      Court,  affirmed  a  judgment  in  faTor  of  Sigur^  who  had  been  appointed  by  the 
DuBoc.        Governor  elected  under  the  Constitution  of-  1852,  by  and  with  the  advice  and 
consent  of  the  Senate. 

We  refer  to  the  views  then  expressed  and  to  the  conclusions  to  which  we 
then  came,  to  wit :  that  the  tenure  of  the  former  incumbent  ceased  upon  the 
appointment  and  readiness  to  enter  into  office  of  the  new  officer. 

So  that  the  true  question  here,  as  the  District  Judge  correctly  observed,  is 
whether  there  has  been  an  appointment  of  a  new  officer  under  the  new  Govern- 
ment    That  is  to  say,  an  appointment  constitutionally  valid. 

We  concur  with  the  District  Judge  in  his  conclusion  that  no  such  appoint- 
ment has  been  made ;  and  this,  because  the  appointment  of  Baumhach  was 
made  during  the  recess  of  the  Senate,  and  the  office  was  not  then  vacant  By 
the  Article  48  of  the  Constitution  of  1852,  the  Governor  is  clothed  with  power 
to  fill,  for  a  limited  time,  vacancies  that  may  happen  during  the  recess  of  the 
Senate ;  but  not  with  powers  to  create  a  vacancy.  The  general  grant  of  the 
appointing  power  is  found  in  Art  47.  It  is  vested  in  the  Governor  acting  by 
and  with  the  advice  and  consent  of  the  Senate.  The  special  grant  in  Article 
48  is  restricted  to  filling,  for  a  limited  time,  vacancies  occurring  during  the  re- 
cess of  the  Senate,  and  was  made  to  avoid  the  inconvenience  to  the  public  service 
which  would  arise  from  leaving  offices  vacant  during  the  interval  which  might 
elapse  before  the  re-assembling  of  the  Govemor^s  constitutional  advisers.  We 
consider  the  Art  144,  where  it  speaks  of  "  the  entering  into  office  of  the  new 
officers  to  be  appointed  under  said  Government,"  as  pointing  to  the  general 
grant  of  the  appointing  power  in  cases  generally,  and  to  the  exceptional  grant 
in  the  excepted  cases,  to  wit :  vacancies. 

There  is  no  reason  to  infer  from  the  provisions  of  the  Constitution  of  1852, 
taken  as  a  whole,  a  grant  to  the  Chief  Executive  Magistrate  of  a  larger  control 
over  appointments  than  was  conferred  by  the  Constitution  of  1845.  It  will  be 
observed  that  in  important  particulars  the  former  appointing  power  of  the  Ex- 
ecutive was  curtailed  by  a  transfer  to  the  people. 

We  think,  with  the  District  Judge,  that  Article  145  was  put  into  the  schedule 
for  the  purpose  of  preventing  the  Governor  elected  under  the  Constitution  of 
1845  from  making  appointments  under  the  Constitution  of  1852,  after  it  should 
go  into  operation,  and  during  the  interval  which  would  occur  before  the  enter- 
ing into  office  of  the  new  Governor. 

The  error  of  the  appellant^s  counsel  consists  in  considering  a  vacancy  as  hav- 
ing occurred  in  this  case.  It  is  not  a  vacancy  in  the  sense  of  Article  48,  which 
results  from  the  operation  of  Art.  144,  upon  the  defendant's  commission  ;  but 
the  cessation  of  the  tenure  of  the  old  officer  appointed  under  the  former  Govern- 
ment, upon  the  Constitutional  appointment,  and  entering  into  office  of  a  new 
officer. 

We  have  already  noticed  the  fact  which  distinguishes  this  case  from  that  of 
Sigur.  Sigur  was  appointed  by  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate.     See  8  Ann.,  p.  401. 

Judgment  affirmed.     Costs  of  appeal  to  be  paid  by  appellant 
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W.  Stephens  v,  W.  C.  Graves.  \i6_m 

The  pUmtUi;  a  mideot  of  LonlaUiu,  ned  the  defendant,  a  resident  of  Kentucky,  to  rescind  the  tale  of  IJ^LJ^l 
daree  eold  him  hy  the  agent  of  defendant,  on  account  of  redhibitory  defecti.   The  defendant  signed 
aa  agreeimut  to  arbitrate  the  matters  in  dispute,  but  the  arbitrators  did  not  act.*    Beld:  That  it 
VMS  not  a  proper  ease  for  the  appointment  of  a  earati>r,  (td  hoe,  to  represent  the  defendant. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Robert- 
JOB,  J.     Dunn^  for  plaiutiff.    Lcteeyy  for  defendant  and  appellant 

SuDDJ^  C.  J.  (VooBHiEs,  J.,  and  Campbell,  J.,  concurring.)  The  facts  are 
eofrectly  stated  in  the  opinion  of  the  District  Judge,  and  we  concur  with  him 
in  the  oonclosions  that  this  case  was  not  one  for  the  appointment  of  a  curator 
ad  hoe.     See  Ihipuy  ▼.  Hunt^  2  Ann.,  562.    Johmon  t.  McRae^  8  Ann.,  101. 

We  think  there  is  no  error  in  the  judgment  of  the  District  Court,  rescinding 
the  appointment  of  a  curator  ad  hoCj  and  dismissing  the  suit ;  and  the  judg- 
ment is  therefore  affirmed  with  costs. 

OoDKsr,  J.,  (with  whom  concurred  Buchanan,  J.,)  dissenting.  The  sale  from 
the  defendant  to  the  plaintiff  having  been  made  in  Louisiana,  and  within  the 
jiirisifiction  of  the  court,  I  think  it  was  a  proper  case  for  the  appointment  of  a 
curator  ad  hoe,  to  represent  the  defendant,  who  resides  in  Kentucky. 

The  role,  sancticmed  by  the  more  recent  decisions  on  this  subject,  confines 
the  power  of  appointing  curators  ad  hoe  to  cases  where  there  is  something  upon 
which  the  jurisdiction  of  the  court  can  properly  be  based.  In  the  case  of 
George  t.  FiUgerald,  12  L.  R.,  606,  the  rule  was  laid  down  more  broadly  than 
was  necessary  for  the  decision  of  that  particular  case,  which,  like  this,  was  a 
redhibitory  action  against  a  defendant  residing  in  another  State,  but  the  con- 
closioa  then  arrired  at,  that  in  such  a  case,  a  curator  ad  hoc  may  be  appointed 
to  represent  the  absent  defendant,  is  not  at  variance  with  any  of  the  more  re- 
cent decisions,  and  is  not,  as  I  think,  in  conflict  with  the  decision  in  2  Ann.  R., 
562,  of  Ihtpuy  v.  Hunt,  Where  the  subject  matter  of  the  suit  is  the  title  to 
land,  it  is  the  constant  practice  to  cite  absent  defendants  as  warrantors  by  the 
appointment  of  a  curator  ad  hoe.  Negroes  are  considered  real  estate,  and  where 
the  oliject  of  the  suit  is  the  rescission  of  the  sale  of  property  of  that  kind  on  the 
ground  of  a  vice  inherent  in  the  contract  itself,  and  the  property  is  within  the 
jurisdiction  of  the  court,  there  is  the  same  reason  for  applying  the  rule  to  such 
a  case  as  there  would  be  in  an  action  to  rescind  the  sale  of  a  tract  of  land. 

Tbe  defendant  in  this  case  entered  into  an  agreement,  in  writing,  to  submit 
the  controversy  to  arbitrators  who  were  to  make  a  report,  and  within  ten  da^s 
file  it  in  the  office  of  the  Clerk  of  the  District  Court  of  East  Baton  Rouge.  He 
appeared  afterwards,  by  counsel,  before  the  arbitrators  and  objected  to  their 
proceedings  on  the  ground  that  he  had  not  been  personally  notified,  and  when 
the  suit  was  instituted  appeared  again,  by  counsel,  and  excepted  to  the  juris- 
diction of  the  Court,  on  the  ground  that  he  resided  out  of  the  State,  and  that 
the  court  was  without  authority  to  appoint  a  curator  ad  hoe  to  represent  him. 
I  am  of  opinion  the  court  below  erred  in  sustaining  the  exception. 

Dunn,  for  a  re-hearing : 

Isi     A  dismissal  of  the  conservatory  process  did  not  carry  with  it  a  dismissal 


*  The  facts  are  taken  from  the  opinion  of  the  District  Judge. 
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of  the  action.    Peremptory  exceptions  tend  to  the  dismissal  of  the  action,  but 
dilatory  exceptions  only  retard  its  progress. 

At  page  6  of  the  Record,  it  will  be  seen  that  the  petitioner  prayed  to  cite  the 
defendant,  in  propria  persona^  to  answer,  as  well  as  through  a  curator  ad  hoe 
and  agent 

As  Oraves  frequently  visits  Baton  Rouge,  the  plaintiff  should  have  the  benefit 
of  his  present  action  to  make  service  upon  him.  The  petition  was  delivered  to 
the  Clerk,  regularly  filed,  and  it  was  the  duty  of  the  Clerk  to  make  out  a  copy 
to  be  served  on  defendant  with  a  citation  annexed,  as  prescribed  by  Code  of 
Practice,  176  and  178  Arts.  This  he  cannot  do  if  his  action  remains  dismissed, 
and  he  would  be  obliged  to  commence  de  novo.  The  dismissal  of  the  action  is 
error. 

2d.  It  was  error  to  set  aside  the  process  of  attachment.  The  plaintiff  was 
certainly  entitled  to  it,  and  adismissal  of  the  action  as  to  McHattaUy  a  garnishee, 
should  not  deprive  the  plaintiff  of  the  benefit  of  the  attachment,  if  by  vigilance 
he  should  be  so  fortunate  as  to  find  property,  rights  or  credits  belonging  to  the 
defendant 

McHattan  disclaimed  being  agent,  denied  owing  the  defendant,  and  prayed 
to  be  dischargi^d.  That  being  allowed,  still  the  attachment  process  should  re- 
main undisturbed  except  as  to  the  garnishment. 

The  defendant,  Graves,  contested  the  authority  of  the  court  to  appoint  a 
curator  ad  hoc,  to  represent  him.  In  such  case,  if  the  law  be  in  his  favor,  then 
the  appointment  of  the  curator  would  be  rescinded,  and  the  petition  and  attach- 
ment remain  undisturbed.  The  defendant  could  not  reach  these  without  an 
appearance  and  issue,  in  which  be  would  fail,  and  which  would  be  a  waiver  of 
jurisdiction. 

dd.  At  page  14  of  the  Record,  it  will  bo  seen  that  the  interest  of  th«  defend- 
ant in  the  slave  Sarah  was  attached. 

If  Oraves  had  an  interest  in  that  slave  it  was  the  right  of  plaintiff  to  attach 
it,  and  whether  he  had  or  not,  was  a  question  to  be  tried.  The  dismissal  of  the 
attachment  deprives  him  of  that  right 

4th.  Every  government  has  a  right  to  make  laws  protecting  the  citizen 
against  the  frauds  and  bad  faith  of  non-residents  in  the  sale  of  slaves  made 
within  the  State  and  within  the  jurisdiction  of  the  courts,  and  are  equally  bind- 
ing on  non-residents,  who  contract,  knowing  their  existence,  and  will  have  full 
force  and  effect  in  every  other  government  The  mother  shall  not  be  sold  from 
the  child ;  a  disease  manifesting  itself  within  15  days,  shall  be  evidence  of  its 
existence  on  the  day  of  sale ;  and  such  laws,  are  made  for  the  protection  of  our 
own  citizens  and  purchasers  of  slaves.     The  right  cannot  be  controverted. 

A  right  without  an  adequate  remedy  is  a  mere  shadow ;  and  I  submit  to  your 
honors,  if  it  were  not  competent  to  provide  a  remedy  to  cancel  contracts  made 
within  the  State,  and  whether  judgments  rendered  contradictorily  with  curators 
ad  hoc  would  not  be  respected  by  the  sister  States  ? 

At  the  time  the  defendant  sold  the  slaves,  he  was  a  Kentuckian ;  he  sold 
them  in  this  State,  and  to  a  citizen  of  the  State ;  the  contract  must  be  governed 
by  the  laws  of  the  State.  It  was  a  part  of  the  contract  that  if  redhibitory  vices 
or  defects  manifested  themselves,  that  then  the  slaves  were  to  be  returned  and 
the  price  paid  back. 

How  were  the  slaves  to  be  returned  ?  Was  it  the  duty  of  the  purchaser  to 
take  them  to  Kentucky  ? 

The  moment  these  slaves  touched  our  soil,  they  ceased  to  be  personal  pro- 
perty. A  suit  to  cancel  the  sale  is  therefore  not  like  a  personal  action  that  fol- 
lows the  person,  or  actions  relating  to  personal  property. 

The  Article  in  the  Civil  Code  provides  for  the  appointment  of  curators  ad  hoc 
in  certain  cases,  and  is  this  not  a  case  ? 

Not  only  was  the  contract  made  in  Louisiana ;  not  only  are  slaves  regarded 
as  real  estate,  but  the  definition  and  effect  of  the  redhibitory  action,  indicaiiDg 
that  vendors  of  slaves  have  a  suspensive  revisionary  interest  in  the  property 
gold,  tliat  it  would  seem  the  law-maker  intended  to  embrace  such  cases,  and  in 
this  conclusion  we  are  supported  by  the  repeated  decisions  of  the  Supreme 
Court  for  years  past,  and  without  any  change  in  the  Legislative  enactments. 
In  fact,  the  law  and  practice  was  not  seriously  questioned  by  the  courts  until 
recently. 

Suppose  that  the  plaintiff  had  sold  these  slaves,  and  that  he  was  sued  on  ac- 
count of  defect,  would  he  not  have  a  right  to  call  his  vendor  in  warranty  and 
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pray  the  appointment  of  a  curator  ad  hoc  f  Such  is  the  practice.  There  would  Bfnrtm 
be  a  suit  pending  in  which  the  absentee  was  intere.sted,  and  the  right  would  be  o&ath. 
anquestioned. 

The  plaintiff,  then,  can  sell  the  slaves,  stand  a  suit,  and  thereby  give  jurisdic- 
tbn  to  the  court  over  the  absentee.  It  seems  to  be  a  curious  rule  that  he  can- 
Diit  sue  the  absentee  unless  he  is  himself  sued. 

5th.  In  making  an  agreement  to  arbitrate,  did  not  the  defendant  give  juris- 
diction? To  test  it,  I  insist  that  the  agreement  was  equivalent  to  citation,  and 
would  be  so  ruled,  for  the  purpose  of  interrupting  prescription. 

For  tkis  reason,  the  law  authorizes  the  parties  to  make  such  agreements.  If 
a  defendant  aceept  service  by  endorsing  it  on  a  petition,  it  as  much  interrupts 
prescription  as  if  served  with  citation.  The  agreement,  in  this  case,  therefore, 
is  not  without  legal  effect,  and  surely,  it  interrupted  prescription,  because  it  was 
the  oommencement  of  a  leeal  controversy  which  hat  never  been  voluntarily 
waived  or  dismissed  by  plaintiff;  and  I  submit  to  your  honors  if  that  agreement 
is  not  evidence  of  consent,  conferring  jurisdiction. 

Ee-hearing  refused. 


CiT7  OF  New  Orleans  v,  R.  D.  Shepherd. 

i  jQdgBwnt  of  tiie  Dtatrlet  Ooort,  reftaiing  the  appUcatton  of  defendant  to  remore  a  caM  to  the  Olreoli 
OBort  of  the  United  States,  1e  interioeatery  and  unappealable. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
Ldbatt  and  Q.  EuttUy  Jr.^  for  plaintiff.    A.  K  Joseph»  and  Durant  A 
Horner^  for  defendant  and  appellant 

BcoiAKAK,  J.  The  defendant  being  sued  in  the  Fifth  District  Court  of  New 
Orieana,  for  an  amount  over  five  hundred  dollars,  availed  himself  of  the  provi- 
sions of  the  tenth  section  of  the  Judiciary  Act  of  1789,  (Story's  L.  U.  S.  vol.  1, 
pu  58,)  and  filed  his  petition  for  the  removal  of  the  cause  to  the  Circuit  Court  of 
the  United  States  for  this  District,  on  the  ground  of  his  being  a  citizen  of  Yir- 
ginia.  The  District  Judge,  after  hearing  evidence,  rejected  this  application ; 
from  which  dedsion  defendant  has  appealed,  and  plaintiff  moves  to  dismiss  the 
appeal,  as  improperly  granted  from  this  interlocutory  judgment 

The  point  of  practice  is  perfectly  settled  in  favor  of  appellee.  2d  M.  R,  170. 
•  N.S.,  713.     6L.B.,  378. 

Appeal  dismissed  at  cost  of  appellant 


Patrick  Kerr  v.  T.  B.  Hats. 


APPEAL  from  the  District  Court  of  the  Parish  of  Plaquemines,  Bovsseau^  J. 
J.  Q.  Bra^ordy  for  plaintiff  and  appellant     Maurian  an4  W,  H,  Eunt, 
Ibr  defendant 

Cavpbbll,  J.      (YooRHnss,  J.,  absent)     It    satisfactorily  appearing  that 
Patrick  Kerr,  the  nominal  plaintiff  and  appellant  in  this  suit,  is  and  was  dead, 
at  the  time  of  Its  institution. 
U  is  decreed  that  the  appeal  be  dismissed. 
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E.  ArmoreRi  Administratori  v.  Margaret  Case  et  al. 

PunheU  A  (Mberton  purchMed  flrom  Mrs.  DavU,  the  mother  of  PumM,  her  rigfata  in  the  ■acces- 
sion of  her  mother.  PwrMU  afterwards  purchased  fVom  (hiXber^on^  his  co-proprietor,  his  interest 
In  the  land  acquired  by  the  joint  purchase,  and  paid  two  of  the  notes  given  for  the  purchase  moocj. 
After  his  death,  his  widow  resisted  the  payment  of  the  remaining  notes,  alleging  Cailure  of  coosi- 
deration,  and  that  they  were  glren  in  error  by  her  deceased  husband,  who  was  the  owner  of  the 
land  at  the  time  of  the  purchase  Arom  his  mother.  EtUL :  The  purchase  by  PwmeU  flkvm  Us 
mother  was  a  recognition  of  title  in  her,  and  an  acknowledgment  of  her  right  to  sell.  In  subscrib- 
ing the  act,  he  Tirtually  said  to  his  co-rendee,  I  have  no  interest  in  or  title  to  this  property — he 
was  therefore  bound  to  his  co-vende«  for  the  purchase  money. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  JFbrrar,  J. 
Stacy  A  Sparrow^  for  plaintiff  and  appellant    Shaw  &  Ogden,  for  defen- 
dant 

Campbell,  J.  This  litigation  originated  in  the  transactions  which  gave  rise 
to  the  suit  of  Armorer,  Tutor,  v.  OJawe,  Administrator,  et  al,  recently  decided; 
and  hy  the  consent  of  parties,  the  evidence  contained  in  the  record  of  that 
case,  is  to  he  considered  in  the  decision  of  this.  The  relation  of  the  parties  to 
each  other,  and  the  history  of  their  transactions,  are  stated  in  the  case  re- 
ferred to. 

Elim  Dams,  Thomas  D.  Pumell,  and  Mary  C.  Pumell,  wife  of  Culberson^ 
were  legitimate  children  of  Mary  Pumell,  Eliza  heing  the  issue  of  the  first 
marriage  of  their  mother. 

In  1842,  Mrs.  Davi%  sold  to  Purmll  <t  Culberson^  her  rights  in  the  succession 
of  her  mother,  and  on  the  6th  April,  1844,  Culberson  sold  to  his  co-proprietor, 
Purnell,  his  interest  in  the  land  acquired  by  their  joint  purchase  from  Mrs. 
Iki/ois,  for  $6000,  payable  in  six  annual  instalments ;  two  of  which  were  paid 
by  Pumell  before  his  death.  His  widow,  assisted  by  her  second  husband,  re- 
sists the  payment  of  the  four  remaining  notes,  alleging  JEailure  of  consideration 
and  that  they  were  given  in  error  by  Pumell,  who  was  the  owner  of  the  land 
at  the  time  of  the  purchase.    There  is  no  pretence  of  fraud  or  bad  faith. 

Even  if  it  be  concededi  that  Mrs.  Davis  had  no  title  by  inheritence  from  her 
mother  to  the  land  sold,  still,  we  think  the  hefrs  of  Pumell  are  estopped  from 
alleging  that  fact,  as  a  bar  to  the  suit  brought  by  Culberson^  because  of  ilieir 
ancestor  having  been  a  party  to  the  sale  and  a  joint  purchaser  with  Culberson^ 
His  purchase  from  Mrs.  Davis  was  a  recognition  of  title  in  her,  and  an  ac- 
knowledgment of  her  right  to  sell.  In  subscribing  the  act,  he  virtually  said  to 
his  co-vendor,  I  have  no  interest  in  or  title  to  this  property,  and  in  his  subse- 
quent purchase  and  in  the  payment — so  long  as  he  lived — of  the  instalments 
as  they  fell  due,  he  re-affirms  it  Under  the  circumstances,  we  do  not  think 
the  defence  can  be  sustained.  It  was  never  urged  by  the  ancestor  of  defen- 
dants, nor  could  it  have  been ;  and  the  children  will  not  be  heard,  when  they 
proclaim  that  which  equity  and  good  conscience  would  not  permit  their  father 
to  set  up  as  a  defence. 

In  view  of  all  the  facts,  we  are  inclined  to  regard  the  sale  from  Mrs.  DavU^ 
as  a  compromise  of  rights  which  were  by  no  means  free  from  doubt  On  this 
point,  however,  as  it  is  not  necessarily  involved  in  the  decision  of  this  question, 
we  express  no  positive  opinion.    No  effort  is  made  to  recover  back  from  Mrs. 
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£.  Armorer,  AdminiBtrator,  v.  Margaret  Case  et  al.* 

CAMPBELL,  J.  The  defence  relied  upon  in  this  case,  is  the  same  as  that  set 
apin  the  cnae  of  Armorer,  Tutor,  v.  Case,  Adminietrator,  et  a^.,  just  decided, 
and  by  consent,  this  case  has  been  tried  chiefly  on  the  testimony  contained  in 
the  record  of  that 

For  the  reasons  then  given,  we  are  of  opinion  that  the  judgment  rendered  in 
tiiis  case  should  be  reversed ;  which  is  decreed.  It  is  further  decreed  and  ad- 
judged, that  petitioner,  Edward  Armorer,  do  recover  in  his  capacity  as  admin- 
istrator, from  the  succession  of  Thomas  D.  Piimell,  and  the  said  Marganret 
Case,  administratrix,  the  sum  of  four  thousand  dollars,  with  eight  per  cent,  per 
lonnm  on  one  thousand  dollars  thereof,  from  January  1,  1847 ;  and  the  like 
interest  on  the  like  remaining  sums,  from  January  1st,  1848,  1849  and  1850; 
and  that  for  the  payment  of  said  sum  and  interest,  petitioner's  mortgage  and 
Tendor*8  privilege  be  allowed  and  recognized,  and  that  he  have  leave  to  enforce 
the  same  as  claimed. 

It  is  further  ordered,  adjudged  and  decreed,  that  petitioner  do  recover  of  and 
from  the  succession  of  said  Purnell,   and  his  said  administratrix,  the  sum  of 

I ,  with  interest  thereon  at  the  rate  of  six  per  cent  per  annum  from 

February  19,  1849 ;  the  costs  of  both  courts  to  be  paid  by  defendant  and  ap- 
pellee. 

*  Bee  preceding  eaae.—RBP. 
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Davis  the  money  paid  for  the  land,  and,  in  our  opinion,  the  right  of  the  plain- 
tiff to  recover,  does  not  [in  anywise  depend  upon  the  validity  of  Mrs.  DavW         OAtm, 
title. 

It  is  aUeged  that  OulberSh  did  not  pay  his  portion  of  the  debt  due  for  the 
purchase  made  by  himself  and  Purnell  from  Mrs.  Davis.  No  attempt  was 
made  to  establish  this  allegation ;  but  a  contrary  presumption  results  from  the 
&cts  proved. 

In  view  of  these  reasons,  and  those  given  in  the  case  of  Armorer,  Tutor,  v. 
Case,  Administrator,  we  are  of  opinion  that  the  judgment  of  the  District  Court 
dioald  be  reversed ;  which  is  decreed.  It  is  further  adjudged  and  decreed, 
that  petitioner,  Edi^ard  Armorer,  do  recover,  in  his  capacity  as  administrator 
of  the  sQccesaon  of  Thomas  D.  Purnell  and  the  said  Margaret  Case,  adminis- 
tratrix, the  sum  of  four  thousand  dollars,  with  interest  at  the  rate  of  eight  per 
cent  OD  one  thousand  dollars  thereof^  from  January  1,  1847,  and  like  interest 
en  the  fike  remaining  sums  from  January  1st  1848,  1849  and  1860 ;  and  that 
for  the  payment  of  said  sum  and  interest,  petitioners'  mortgage  and  vendor's 
privilege  be  aUowed  and  recognized,  and  that  he  have  leave  to  enforce  the  same 
as  claimed. 

It  is  frnihtf  ordered,  adjudged  and  decreed,  that  petitioner  do  recover  of  and 
from  the  flUGcession  of  said  Purnell  and  his  said  administratrix,  the  further 
som  of  eleven  hundred  and  twenty-six  dollars  and  fifteen  cents,  with  six  per 
cent  intermit  on  one  thousand  and  eighty-nine  dollars  and  fifty-three  cents 
thereof^  from  February  19,  1849.  The  costs  of  both  courts  to  be  paid  by  de- 
fendants and  appellees. 
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Victor  Burthe  v.  Blake  and  the  Town  of  Carrollton. 

The  foondera  of  the  town  of  Carrollton,  when  they  canted  the  original  plan  of  the  McOarty  planta- 
tion to  be  made — dividing  It  Into  squares  or  portions  of  land,  nambered  and  boonded  by  streets  and 
avenues^and  offered  It  at  anction  to  the  pablic,  clearly  intended  to  give  it  the  character  and  desti- 
nation of  sid>urban  property,  and  no  one  holding  squares  and  pieces  of  ground  described  in  his  title 
with  reference  to  this  plan,  which  has  been  the  sul^ect  of  leglslatiye  recognition,  can  consistently 
with  his  own  title,  the  manifest  intention  of  his  authors,  and  the  rights  of  other  cMxens  who  hnre 
bought  on  the  falih  of  the  same  declared  intention  and  aM>ropriation,  dispute  the  public  character 
of  the  portion  of  the  land  so  reserved  for  streets  and  avenues,  whenever  the  corporation  of  Carroll- 
ton shall  consider  the  proper  time  has  arrived  for  having  them  opened.  The  plaintHTDUat  be  con- 
sidered as  having  bought  his  property  with  reference  to  this  ultimate  exercise  of  power. 

APPEAL  from  the  District  Court,  of  the  Parish  of  Jefferson,  Clarke^  J. 
JRoselius,  for  plaintiff  and  appellant    BeecTier,  for  defendants. 

Slidell,  G.  J.  (Voorhies,  J.,  absent)  The  defendants  having  passed  an 
ordinance  for  opening  two  streets  in  the  town  of  Carrollton,  called  Levee  and 
Clinton  streets,  the  plaintiff  sued  out  an  injunction  to  prevent  it,  alleging  that 
the  ground  through  which  it  was  proposed  to  open  them,  was  hi»  property,  and 
that  the  defendants  had  no  right  to  do  so  without  having  previously  paid  a  full 
indemnity  to  him  for  the  lands  to  be  taken  for  such  streets,  and  without  having 
complied  with  the  requisites  prescribed  by  law  for  the  opening  of  streets  by 
municipal  corporations. 

The  defendants  in  their  answer  allege,  that  the  plantation  formerly  called 
McCarty^s,  belonged,  in  the  year  1882,  to  the  New  Orleans  Canal  and  Banking 
Company,  Lrturent  Millaudon,  John  Slidell^  and  Samuel  Kohn  ;  that  in  that 
year,  the  said  proprietors  made  a  plan  and  prospectus  of  said  plantation,  divid- 
ing it  into  streets  and  squares,  and  called  it  Carrollton,  and  caused  the  whole 
of  the  squares  to  be  sold  at  public  auction,  according  to  the  said  plan  and  pros- 
pectus, and  passed  their  deed  of  sale  referring  to  said  auction  sale,  the  pros- 
pectus and  plan  of  said  town ;  and  they  allege  that  defendants  hold  under  them 
by  virtue  of  one  or  more  of  said  deeds  or  bills  of  sale  and  subsequent  convey- 
ances. 

Your  respondents  allege,  that  said  proprietors,  by  their  prospectus,  plan  and 
public  sales  at  auction,  and  before  notaries,  established  and  dedicated  to  the 
public  use,  and  to  the  purchasers  of  squares  and  lots  in  Carrollton  specially, 
a  street  eighty -feet  wide,  called  Levee  street,  extending  from  upper  to  lower 
line  streets,  and  nearly  parallel  to  the  old  river  road,  and  also  a  street  called 
Clinton  street,  fifty  feet  wnde,  extending  from  said  Levee  street  parallel  to. 
Adams  street  to  First  street  on  the  railroad. 

Your  respondents  allege,  that  the  dedication  of  said  streets  to  public  use, 
and  especially  to  the  use  of  the  purchasers  of  squares  and  lots  in  Carrollton  by 
the  proprietors,  who  established  said  town,  was  always  well  known  to  the  plain- 
tiff and  has  been  frequently  acknowledged  by  him  and  those  under  whom  be 
holds,  and  has  always  been  matter  of  public  notoriety,  and  that  the  said  streets 
have  only  been  temporarily  closed  by  the  permission  of  your  respondents,  for 
the*  convenience  of  said  plaintiff,  and  they  deny  that  he  ever  possessed  the  said 
streets  as  owner,  or  has  acquired  any  right  to  the  same  by  prescription,  as  he 
pretends. 
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In  his  petition,  the  pUintiff  has  alleged  ownership  and  long  possession  by 
indosures,  but  abstained  from  reciting  his  titles.  The  defendants,  however,  Bum 
hare  offered  deeds  exhibiting  portions  of  his  chain  of  title  and  that  of  other 
proprietors ;  and  from  their  recitations  it  appears,  that  the  material  allegations 
of  their  answers  respecting  the  plan  of  the  town  of  Carroll  ton,  and  sales  in 
conformity  thereto,  were  true,  and  that  the  plaintiff's  father  bought  a  portion 
of  the  lands  he  holds  under  the  enclosure,  under  the  description  of  a  piece  of 
land  fronting  on  said  streets,  and  with  reference  to  said  plan.  The  description 
in  one  of  the  deeds  is  as  follows ;  Kohn  (who  was  one  of  the  founders  of  the 
town,)  seOs  to  2>.  ^  Fl  Burthe^  "•  the  undivided  half  of  a  certain  piece  or  por- 
tion of  ground  situate  at  Carrollton,  in  said  parish  of  Jefferson,  and  designated 
by  the  number  one  on  the  original  plan  of  Carrollton,  drawn  by  Charles  F. 
Zimpel,  engineer  and  surveyor,  dated  the  16th  day  of  March,  1832,  deposited 
for  reference  in  the  office  of  G.  K  Stringer,  notary,  in  this  city,  and  of  whom 
Theodore  Gnyol  ts  the  successor  in  office.  The  said  portion  of  ground  having 
American  measure  1205  feet  on  the  line  of  Levee  street,  8198  feet  on  the  road 
H^iarating  said  Carrollton  from  the  plantation  heretofore  belonging  to  Pierre 
F^veher,  449  feet  on  First  street,  and  2380  feet  on  Clinton  street,  together  with 
the  undivided  half  of  all  the  buildings  and  improvements  on  the  said  piece  of 
gnund,"  4c. 

The  plan  spoken  of,  we  understand  to  be  the  same  plan  which  is  referred  to 
ia  the  first  section  of  the  statute  incorporating  the  Town  of  Carrollton,  enacted 
March  10,  1845,  p.  47 ;  which  statute  clothes  the  Mayor  and  Council  of  the 
town  with  "  powers  to  prevent  the  stoppage  or  obstruction  of  the  streets, 
levees,  and  pmblic  roads  of  the  town,  and  adopt  such  regulations  for  that  pur- 
pose, and  for  the  removal  of  all  buildings  or  obstructions  on  the  levees  or  pub- 
lic roads  of  said  town,  as  may  not  be  inconsistent  with  the  laws  of  Louisiana." 
The  plan  is  also  recognized  in  the  charter  of  the  New  Orleans  and  Carrollton 
Baiboad  Company,  granted  in  18dS.  The  4th  section  is  in  these  words:  The 
said  cerporstion  is  hereby  invested  with  all  the  powers  necessary  for  the  con- 
stracdoB  and  repsfir  of  a  railroad  from  some  point  in  the  suburb  St  Mary, 
timmgfa  Nayades  street,  to  its  termination  in  the  suburb  Livaudais,  and  from 
thence  to  a  street  named  First  street,  on  a  plan  made  of  the  plantation  former- 
ly belooging  to  Bartkelmy  Macarty^  and  which  plan  is  deposited  in  the  office 
of  Grerabary  R.  Stringer,  and  thence  through  said  street  to  the  river  Missis- 
sippi ;  provided  the  said  railroad  be  so  constructed  as  not  to  prevent  the  use 
and  IraveKng  in  -any  street  through  wfaKh  it  nny  pass.^    Acts  of  1888,  p.  9. 

It  further  appears,  that  Bturt^  and  MUlaudon^  his  co-proprietor,  had  ad- 
dressed ts  the  Mayor  and  Council  a  petition,  in  these  words : 

To  the  honorable  the  Mayor  and  Aldermen  of  the  Council  of  Carrollton : 
The  petition  of  L.  Millaudon  and  V.  Burthe^  respectfully  represent<;,  that  your 
petitioners  are  owners  of  %\l  that  portion  of  ground  situated  in  Carrollton,  and 
comprised  between  lower  line  and  Adams  street,  from  Levee  street  to  Carroll- 
ton Railroad,  and  described  in  the  accompanying  sketch. 

Petitioners  say  further,  that  agreeably  to  a  resolution  of  your  honorable 
f>ody,  they  have  been  notified  to  open  Clinton  street,  which  runs  through  said 
tiaetof  land. 

Now,  petitioners  say,  that  the  opening  of  said  street  would  be,  for  several 
yean  to  come,  of  no  benefit  to  the  public,  inasmuch  as  your  petitioners  are 
the  only  owners  of  the  property  on  both  sides;  that  it  would  be,  on  the  con- 
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trarj,  a  source  of  useless  expense  both  to  the  city,  who  would  hare  to  keep  said 
street  in  repair,  and  to  your  petitioners,  who  would  have  to  fence  in  the  lots  on 
both  sides. 

Wherefore  your  petitioners,  impressed  of  the  idea  that  it  is  your  honorable 
body^s  wish  to  promote  the  interest  of  individuals  when  it  can  be  done  without 
loss  or  detriment  to  the  public,  would  respectfully  ask  your  honorable  body  to 
repeal  the  resolution  ordering  the  opening  of  Clinton  street,  and  to  grant  to 
petitioners  the  privilege  of  leaving  the  same  enclosed  for  five  years.  And  as 
in  duty  bound,  &c. 

(Signed)  Millaudon  &  Bubthk. 

It  further  appears,  that  the  expediency  of  opening  the  streets  in  this  quarter 
of  the  town,  had  been  considered  by  the  council,  and  determined  upon  as  con- 
ducive to  its  prosperity. 

On  the  other  hand,  it  appears  that  the  plaintiff  and  his  authors  have  had  the 
ground,  appropriated  by  the  plan  lor  these  streets^  under  enclosure  for  many 
years. 

Upon  this  state  of  facts,  we  think  the  District  Judge  did  not  err  in  dissolv- 
ing the  injunction. 

The  founders  of  this  town,  when  they  caused  this  plan  of  the  Macarty  plan- 
tation to  be  made,  dividing  it  into  squares  or  portions  of  land,  numbered  and 
bounded  by  streets  and  avenues,  and  o£fored  it  at  auction  to  the  public,  clearly 
intended  to  give  it  the  character  and  destination  of  suburban  property.  No 
( ne  holding  squares  and  pieces  of  ground  described  in  his  title  with  reference 
to  this  plan,  which  has  been  the  subject  of  legislative  recognition,  can  consis- 
tently with  his  own  title,  the  manifest  intention  of  his  authors^  and  the  rights 
of  other  citizens  who  have  bought  on  the  faith  of  the  same  declared  intention 
and  appropriation,  dispute  the  public  character  of  that  portion  of  the  land  so 
reserved  for  streets  and  avenues,  wheneyer  the  corporation  of  CarroUton  shall 
consider  the  proper  time  has  arrived  for  having  them  opened.  The  plaintiff 
must  be  considered  as  having  bought  his  property  with  reference  to  this  ulti- 
mate exercise  of  power,  and  is  entirely  unsupported  in  his  pretention  that  by 
the  sufferance  of  the  municipal  council,  that  he  should  enclose  the  lands,  while 
the  public  convenience  did  not  require  the  opening  of  the  deidgnated  streets, 
he  could  thereby  acquire  a  right  in  the  soil  which  he  never  purchased,  and 
which  on  the  contrary  was  excluded  from  his  ownership,  by  the  term  of  his 
deed. 

This  case  presents  circumstances  materially  different  from  those  considered 
in  the  case  of  the  Town  of  CarroUton  v.  JoneSj  7th  Ann.  2SS.  The  defendants 
were  in  possession  of  a  portion  of  a  large  piece  of  ground  designated  on  the 
original  plan  of  the  Town  of  CarroUton.  The  previous  proprietor  had  caused 
a  plan  to  be  made,  representing  new  streets  through  this  piece  of  ground ; 
and  a  sale  according  to  it  was  made  to  a  person  named  Sharp^  and  a  mortgage 
according  to  the  plan  was  made  to  the  CarroUton  Bank.  But  it  appeared  that 
Sharp  forbore  to  exercise  any  right  of  way,  and,  on  the  contrary,  contended 
that  the  property  should  remain  in  its  enclosed  condition ;  the  mortgage  cre- 
ditors had  not  exercised  their  rights,  and  the  court  assumed  that  the  debt  was 
paid.  There  had  moreover  never  been  any  public  approval  of  the  plan.  See 
opinion  of  Evstis,  C.  J.  on  re-hearing. 

Judgment  affirmed ;  appellant  to  pay  costs  of  appeal. 
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Widow  Duchjlmp  v.  Widow  Dantillt,  on  a  Rule  of  Bachehin.  o      247; 

122         7351 

I 


1belc|il  Mbngatfoii  extends  to  erery  cmse  where  a  person  pajs  a  debt  which  he  hM  an  Interest  in 
dlKharsiiv-  And  If  tbe  debt  discharged  be  by  Judgment,  the  court  xnaj  subrogate  such  person  to 
tbeplai]itW*s  Jot^gtaent  with  the  right  of  execution. 

ccflsr. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
8L  Paul  S  jB^ti^ney^  for  the  original  plaintiff  and  defendant,  cited  Pothier, 
ToL  IZ,  p.  27a,  No.  78. 

Translation  from  -^  Boileuz**  on  subrogation.  Ob  Art  1251  N.  C.  and  2157 
LC. 

Legal  sabrogatien  takes  place  without  the  consent  of  either  the  debtor  or  credi- 
tor.  This  lavoc,  based  on  equity,  is  only  extended  to  those  who  are  authorized 
to  pay  the  debt  of  another.  The  Code  has  determined  the  cases  in  which  the 
sabn^tion  takes  place :  A  judgment  that  would  extend  it  to  other  circum- 
stances should  be  avoided.  Analogies  cannot  be  admitted  on  this  subject 
Tbe  law  declares  a  subrogation  in  the  following  cases:  1st  For  the  benefit  of 
the  creditor  who  p^ys  another  creditor  who  has  priority  over  him,  since  he  has 
an  interest  in  reducing  the  number  of  creditors,  either  to  p«t  a  stop  to  litiga- 
tioDs  or  to  aToid  the  costs  that  might  absorb  the  common  pledge,  for  those 
costs  will  increase  in  proportion  to  the  number  of  creditors. 

We  wUl  dose  with  a  few  cases  of  our  own,  wondering  how  they  escaped  the 
vigilant  search  of  our  opponents,  in  their  eagar  desire  to  present  at  least  both 
sides  of  the  question :  The  French  courts  are  quoted  in  DaUoz,  Dictionnaire  de 
Junsprndence  Vo.  Subrogation,  section  de  la  Subrogation  Legale. 

Na  71.  Held,  that  subrogations,  whether  legal  or  conventional,  cannot 
extend  to  any  other  cases  than  those  enumerated  by  law. 

No.  74.  £ven  before  the  publication  of  the  Civil  Code,  one  who  not  being 
a  creditor,  had  paid  a  mortgage  creditor,  could  not  be  subrogated  to  his  rights, 
except  by  special  a^eement 

No.  87.     From  the  letter  and  spirit  of  the  law,  it  results  that  legal  subroga- 
tkm  only  arises  in  case  of  an  actual  payment,  made  by  virtue  of  the  purchase. 
Na  93.     Held,  that  the  purchaser  of  an  hereditament  who  pays  the  mort- 
gage creditor  of  his  vendor  is  subi-ogated  to  the  rights  of  said  creditor. 

No.  94.  Does  the  sobrogaUon  extend  to  all  the  property  of  the  vendor,  or  is 
it  restricted  only  to  the  portion  sold  ?  (Here  a  review  of  Duranton  and  the  other 
authors  already  quoted.) 

Held,  that  this  subrogation  extends  only  to  the  property  sold  itself  and  to 
such  other  portion  as  was,  together  with  it,  jointiy  affected  to  the  payment  of 
the  same  debt 

Na  95.  Recognition  of  the  above  principle  in  a  decision  of  January  15, 
18S3. 

YoL  7  N.  S.  602.  NoUe  v.  Hu  Crediton.  The  court,  after  having  refused 
a  subrogation  to  a  party  who  had  furnished  money  for  the  payment  of  a  note 
due  for  wages  of  womnen  engaged  in  building  a  house,  says  at  page  603 : 
M^e  are  ignorant  of  any  law  which  gives  to  the  party  who  furnishes  money  for 
the  payment  of  a  debt  the  rights  of  a  creditor  who  is  thus  paid :  The  legal 
claim  above  belongs  not  to  all  who  pay  a  debt,  but  only  to  he  who  being  bound 
for  it,  discbarges  it  The  appellant  cannot  therefore  claim  the  benefit  of  a 
legal  subrogation  if  he  has  shown  no  conventional  one :  the  rights  of  the 
creditor  paid  with  his  money  are  therefore  absolutely  extinguished  and  no  part 
of  them  can  be  exercised  by  the  appellant 

R.  R.  5,  204.  Harri»on  v.  BUland.  *'  A  legal  subrogation  exists  in  favor. 
not  of  all  who  pay  a  debt,  but  only  of  those  who  being  bound  for  it  discharge  it" 
R.  R.  9,  476.  NiehoUs  v.  HU  Creditors.  "  Payment  of  a  note  secured  by 
mortgage  by  one  not  bound  for  it  and  who  had  no  interest  in  discharging  it, 
will  not  subrogate  him  to  the  right  of  the  party  for  whom  he  paid  :  The  pay- 
ment will  extinguish  the  debt  and  the  mortgage  given  to  secure  it ;  and  the 
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^^^^       claim  for  reimbursement  will  constitute  the  party  who  paid  an  ordinary  credi 
Damtillt.      tor  of  him  for  whoee  benefit  the  payment  was  made.     G.  C.  2156,  2157. 

A.  R.  4.  Salaun  v.  Relf.  Held,  that  the  acceptor  of  bills  of  exchange 
given  for  the  payment  of  certain  slaves  and  secured  by  mortgage  on  said 
slaves,  is  not  after  payment  subrogated  to  ih^  said  mortgage.  Payment  has 
extinguished  the  obligation  and  unless  specially  stipulated,  no  subrogation 
takes  plage  in  favor  of  the  acceptor,  of  the  accessaries  of  the  debt 

The  foregoing  authorities  from  our  own  Jurisprudence  clearly  show  that  no 
subrogation  can  have  arisen  in  the  case  at  bar.  and  if  it  had,  its  effect  would 
be  restricted  to  the  property  sold  or  to  such  other  as  was  jointly  bound  for  the 
payment  of  the  debt;  but  in  no  case  should  this  subrogation  be  suffered  to 
extend  to  all  the  property  of  the  debtor  indiscriminately. 

J,  S  K  Burmvdez^  for  BacTiemin  : 

The  provisions  of  the  2157  Article  of  the  Civil  Code  granting  a  8ubrog&~ 
tion  of  right  by  reason  of  such  payment^  has  been  commented  upon  as 
corresponding  to  the  Article  1251  of  the  Napoleon  Code,  by  Denizart,  ver- 
bo  subrogation,  p.  575,  No.  19.  Grcnier  Hypoth,  vol  2,  p.  440,  2d  alinea. 
Sirey  C,  C.  Aunot^  note  21,  on  Art.  1251,  p.  553.  Mazerat,  Book  3d,  212, 
No.  686,  687,  688,  689,  ToulHcr,  vol.  7,  p.  188,  No.  2,  p.  191,  note  1,  p. 
231,  166.  Boileux,  vol.  2,  p.  604,  No,  2,  p.  605,  No.  8,  p.  607,  note  on  Art 
1252.  Dictionnaire  du  Droit  Civil,  verbo  subrog.  leg.  vol.  7,  p.  14,  2d  alinea. 
Marcade,  vol.  4,  p.  585,  586,  587.  Berriat  St  Prix,  vol.  2,  p.  487,  on  Art  1251, 
verbo  motifs.  Rogron,  notes  on  Art  1256.  Duranton,  edition  Beige,  vol.  7,  p. 
96.  No.  156,  157,  158,  159,  160,  161,  p.  114  No.  183. 

Buchanan,  J.  (Voorhies,  J.,  absent  Ooden,  J.,  absent  and  dissenting.)  The 
question  presented  to  the  consideration  of  the  court  in  this  cause,  is  one  of  subro- 
gation. The  record  shows  that  Jacques  Bachemin,  Junior^  and  Tkeodule  Badu- 
min,  Junior,  being  Joint  owners  of  a  lot  of  ground  with  the  buildings  and 
improvements  thereon,  sold  said  property  on  the  17th  January,  I860,  to 
their  grandmother,  the  defendant ;  who,  on  the  11th  December,  1851,  mort- 
gaged the  same  in  favor  of  Jacques  Bach^min^  Junior,  or  any  holder  of  two 
notes,  one  for  eight  hundred  dollars,  and  one  Ibi*  two  hundred,  dated  on  said 
day,  and  payable  one  year  after  date.  On  the  17th  December,  1852,  the  note 
of  $800  being  past  due  and  unpaid,  the  plamtiff,  holder  of  t)ie  same  by  blank 
endorsement  of  the  payee,  broi^ht  this  suit,  tia  ordinaria ;  obtained  judg- 
ment by  default,  with  privilege  <m  the  property  described  in  the  petition  and 
act  of  mortgage  on  file,  and  took  out  a  fi.  fa.  on  said  judgment,  under  which 
writ  the  Sheriff  seized  and  advertised  the  property. 

In  the  mean  time,  however,  one  Thoduh  Bachemin,  Senior,  who  was  a  credi- 
tor of  the  vendors  of  the  defendant  before  the  date  of  her  purchase  of  the  lot 
mortgaged  to  plaintiff,  had  obtained  judgment  against  his  debtors,  on  the  25th 
February,  1852,  and  for  the  purpose  of  executing  his  said  judgment,  had 
brought  a  revocatory  action  against  defendant,  in  which  there  was  judgment 
on  the  13th  December,  1852,  annulling  the  sale  of  the  l7th  January,  1860,  as 
fraudulent  and  simulated.  Therefore,  the  said  Thoduh  Bachemin,  Senior^ 
executed  his  judgment  against  the  other  two  BacTiemins,  his  debtora,  by  seizing 
and  selling  the  property  mortgaged  by  defendant,  as  the  property  of  the  Bache- 
mins.  At  that  Sheriff's  sale,  on  the  15th  February,  1853,  Tkeodule  BacSemifi, 
Senior,  became  the  purchaser  of  the  property.  Three  days  afterwards,  on  18th 
February,  1853,  plaintiff  issued  her  fi.  fa.  in  this  case,  as  above  mentioned. 
Before  the  day  of  sale,  however,  Tkeodule  Backemin,  Senior,  satisfied  the  writ 
in  the  hands  of  the  Sheriff,  and  on  the  same  day  procured  an  order  of  court, 
subrogating  him  tp  the  rights  of  plaintiff  under  her  judgment  Plaintiff  and 
defendant  have  joined  in  a  rule  against  Bnchemin,  to  test  the  validftr  of  ifats 
subrogation. 
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Subrogation,  according  to  Art  2157,  C.  C^  Ukes  place  of  right :  Dwbamp 

1.  For  the  benefit  of  him  who,  being  himself  a  creditor,  pays  another  credi-      Dabtiixt. 
tor,  whose  claim  is  preferable  to  his,  by  reason  of  his  privileges  or  mortgages. 

2.  For  the  benefit  of  the  pm\;haser  of  immovable  property,  who  employs 
the  price  of  his  purchase,  in  paying  creditors  to  whom  the  hereditament  was 
mortgaged. 

8.  For  the  benefit  of  htm  who  being  bound  with  others,  or  for  others,  for 
the  payment  of  the  debt,  had  an  interest  in  discharging  it 

This  Article  is  taken  literally  from  the  Code  of  Napoleon,  Article  1251. 
And  the  commentators  upon  that  Code  agree  that  the  subrogation  spoken  of  in 
the  second  paragraph  of  the  Article,  takes  place  in  favor  of  the  purchaser,  even 
although  it  be  not  precisely  the  price  of  his  purchase  that  he  employs  to  pay  a 
mortage  upon  the  property  purchased.     Marcade  says  on  this  subject : 

'*£n  efiet,  si  Tacquereur  avait  employ 6  au  paiement  une  somme  au-de-]&  de 
son  prix  d^acquisition,  on  quand  mime  il  aurait  d'abord  pay6  co  priz  k  son  ven- 
deur,  et  n'aurait  desint^ress^  les  hypoth^caires  qu'avec  d'autres  deniers,  il  n'en 
aurait  pas  moins  la  subrogation ;  et  si  (m  pretendait  la  lui  refnser,  en  s'armant, 
k  tort,  des  termes  de  notre  paragraphe,  on  voit  qu'il  Tanrait  toujours  d'apr^s  le 
paragraphe  suivant"    Vol.  4,  page  686. 

As  this  author  observes,  the  legal  subrogation  extends  to  every  case  when  a 
person  pays  a  debt  tehich  he  has  an  interest  in  discharging.  Let  us  apply  this 
text  to  the  present  case.  The  defendant  mortaged  the  property  in  1851,  at 
which  time  she  was  ostensibly  the  owner.  It  is  true,  her  title  was  afterwards 
set  aside  as  fraudulent  and  simulated.  But  the  effect  of  that  judgment  was  to 
declare  the  property  to  belong  to  Jacques  Bachemin,  Jr.,  who  was  an  endorser 
on  the  note  secured  by  mortgage,  and  was  equally  bound  for  its  payment  with 
defendant  The  judgment  in  the  revocatory  action  had  no  effect,  therefore, 
upon  Mrs.  DuchampU  mortgage  claim  upon  the  property.  Theodule  Bachemin^ 
Senior,  had  only  acquired  at  Sheriffs*  sale,  his  nephew's  title  to  the  property, 
and  it  was  liable  to  Mrs.  Duchamp's  judgment  in  his  hands.  He  had  therefore 
a  dear  interest  in  dischaiiging  the  debt,  and  consequently  the  District  Court  did 
not  err  in  subrogating  him  to  the  plaintiff's  judgment,  with  all  the  rights  of 
execution  which  the  plaintiff  possessed. 

The  record  shows  that  after  satisfying  the  plaintiff's  claim  and  getting  an 
order  of  subrogation  to  her  righto  under  the  judgment,  on  the  same  day,  the 
appellee  iwued  an  alias  fi.  &.,  under  which  certain  slaves  of  the  defendant  have 
been  seized  and  sold.  The  judgment  which  is  the  subject  of  the  present 
appeal,  was  rendered  upon  a  rule  to  quash  this  alias  fi.  fa.  The  original  plain- 
tiff^ whose  claim  was  satisfied,  joined  the  defendant  in  taking  that  rule.  It  is 
not  very  cleariy  seen,  what  interest  she  (the  plaintiff)  had  in  the  matter.  No 
objection  has  been  made,  however,  on  this  account,  and  it  is  sufilcient  that  one 
of  the  parties  appealing  may  have  been  aggrieved  by  the  judgment  discharging 
the  rule. 

The  counsel  of  appellants  has  insisted,  with  considerable  force  of  argument, 
upon  the  point,  that  the  law  gave  to  the  appellee  no  such  subrogation,  as  would 
authorize  him  to  levy  upon  any  other  property  than  that  which  had  been 
already  seized  in  his  hands  and  released  by  his  payment  But  we  think  the 
authorities  quoted  by  the  leared  counsel  are  not  entirely  applicable  to  the  case 
at  bar.  The  appellee  stands  before  us  not  only  as  a  party  who  has  satisfied  a 
mortgage,  but  as  one  who  has  satisfied  a  judgment;  weighing  upon  his  own 
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DocBmr  property  it  is  true,  but  also  personal  against  the  defendant  The  satisfactioai 
DahtIixt.  of  this  debt,  which  he  had  an  interest  in  discharging,  Tested  him  with  all  the 
rights  of  the  creditor  under  her  judgment  The  fiicts  of  this  case  therefore 
take  it  out  of  the  doctrine  of  restricted  subrogation,  which  we  are  informed  bj 
TouUier,  was  that  of  Gujas,  and  of  the  older  doctors,  and  which  Toullier  him- 
self at  one  time  advocated.  But  on  this  point,  the  other  commentators  of  the 
Code  Napoleon,  such  as  Marcad6,  Boileaux  and  others,  express  an  opinion 
directly  the  reverse,  and  Toullier  himself  afterwards  changed  his  opinion,  upon 
the  extent  of  legal  subrogation  under  the  new  legislation,  as  he  informs  us  in  a 
note  to  page  191,  volume  7. 

V  Judgment  affirmed,  with  costs. 


C.  TiLDON  V.  C.  Dees  et  al. 


The  case  of  J>Mi  t.  TUdon^  reported  tn  2d  Animal  413,  referred  to  as  aettllng  UiepoinU  of  lav  made 
In  the  argument  of  this  ca«e. 

APPEAL  from  the  District  Court  of  the  parish  of  East  Feliciana,  Sterling,  J. 
Merrick,  for  plaintiff  and  appellant     Winter,  Bowman,  Delee  and  BdberU^ 
for  defendant 

Buchanan,  J.  (Voobhies,  J.,  absent)  This  suit  is  the  supplement  of  that 
of  Dees  v.  T'ddon,  reported  in  2d  Annual  412.  The  points  of  law  made  in 
argument  were  settled  by  the  decision  of  the  Supreme  Court  in  the  other  cause ; 
and  upon  the  facts,  the  plaintiff,  who  is  appellant,  has  no  just  cause  to  com> 
plain  of  the  judgment  of  the  District  Court;  which  is  therefore  affinned,  with 
costs. 


The  State  of  Louisiana  on  the  Relation  of  L.  J.  Nolan   v.  the 
Judge  of  the  Sixth  Judicial  District  Court. 

The  Supreme  Conrt  will  not  issue  writs  of  prohibition  and  mandamos,  where  the  party  has  an  ade- 
quate remedy  by  appeal. 


F 


OR  the  relator,  Milee  Taylor  and  K  ff.  Taylor, 


Slidell,  C.  J.  (VooRHiEs,  J.,  abscnt.)  This  Court  has  not  a  general  super- 
vising power  over  District  Courts.  It  is  the  settled  practice  of  this  Court  not  to 
issue  writs  of  prohibition  or  mandamus,  where  the  party  has  an  adequate  remedy 
by  appeal.  Here  the  appHcant  can  except  to  the  jurisdiction  of  the  District 
Court  sitting  for  the  parish  of  West  Baton  Rouge,  and  if  the  Court  does  not 
sustain  his  exception,  he  can  appeals  See  Macarty^s  case,  2  Ann.,  979.  St4kte 
v.  Jvdge  of  First  District  Courts  19  La.  R,  p.  183. 

Rule  refused.    Applicant  to  pay  costs  of  a^lication. 
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Thoogh  the  penoo  hired  la  entitled  when  discharged  to  wages,  for  the  time  he  lias  serTed,  he  is 
liable  for  damages  which  may  hare  resolted  from  his  wrongfal  acts,  and  tliese  damages  may  be 
deducted  from  his  wages. 

In  an  action  for  wages  by  an  oreraeer,  who  has  been  discharged  by  his  employer  for  good  cause ;  it 
is  competent  for  the  Judge  to  enquire  not  only  into  the  character  of  the  wrong  complained  of  by 
the  employer,  bat  also  to  include  in  his  estimate  the  inconvenience  to  wliich  he  was  sul^ected  until 
he  eocdd  get  another  overseer. 

The  general  rule  that  the  inexecution  of  contracts  i^ves  rise  to  a  claim  for  damages,  laid  down  in 
Artide  19£4  of  the  Ctyil  Code,  is  applicable  to  the  contract  of  hiring. 

Where  the  dveetion  to  tbe  introduction  of  a  receipt  was  that  it  contained  interlineations  in  a  paler 
ink  which  were  not  accounted  for,  but  it  was  not  alleged  that  the  Interlineations  were  alterations 
of  the  instrument,  or  that  they  were  In  a  material  part,  or  that  its  lanjguage  or  meaning  was  there- 
bf  changed,  and  there  was  nothing  in  the  record  from  which  the  court  could  ascertain  what  the 
iBteflitteations  were.  Held:  Under  these  circumstances  the  court  could  not  -say  that  the  Judge 
cned  in  reoeirin^  it. 

Th«  defendant,  in  an  interrogatory  inchicf,  enquired  of  his  witness ;  "  Did  or  not  plaintUT  state  to 
you  that  he  had  shot  the  boy  ^(^ed,  the  week  previous  ?"  The  plaintiff  on  cross-examination, 
enquired:  **If  the  plaintiff  told  you  he  shot  the  negro  boy,  state  what  he  told  you  induced  him,'* 
Ac.  The  defendant  moved  to  strike  out  the  answer  to  ibe  cross  interrogatory,  inasmuch  as  it  con- 
tained the  statement  of  the  plaintiff  of  his  reason  for  shooting  the  boy  made  out  of  the  presence 
of  the  defendant.  Udd:  The  admissions  of  defendant  touching  the  fact  to  which  he  was  interro- 
gated most  l>e  taken  together,  and  can  not  be  divided  against  him. 

Vhere  a  party,  en  a  former  trial,  obtained  f^m  his  witness  testimony  of  the  declarations  of  his 
adrersary  in  the  cause,  that  adversary  shall  nc^  be  permitted  to  introduce  the  testimony  on  a 
wbscqpcnt  triaL 

APPEAL  from  the  District  Court  of  West  Feliciana.  This  case  was  tried  by 
a  jury  before  Sterling^  J. 

P&wtU  S  Bailiffs  for  plaintifC  Pattenan^  and  Brewer  d  Collins^  for  defen- 
dant and  appellant 

Cakpbeli*,  J.  This  suit  was  instituted  for  three  hundred  dollars,  alleged  to 
be  due  bj  defendant  to  petitioner  for  his  wages  as  oyerseer  for  iiie  jear  1S50, 
and  one  hundred  dollars,  the  value  of  a  horse  detained  by  iiim. 

The  answer  admits  that  plaintiff  acted  as  his  overseer^  and  on  the  trial,  it 
wts  Ckewtsc  admitted  that,  for  his  services  during  the  wliole  year,  defendant 
was  to  receive  three  hundred  dollars. 

It  is  urged  as  a  defence  to  the  action^  that  plaintiff^  who  had  charge  of  defen- 
daat's  plantation,  wantonly  and  without  any  just  cause,  shot  one  of  the  slaves 
thereon  employed ;  ihat  in  consequence  thereof,  the  value  of  the  slave  has  been 
greatly  diminished,  and  the  defendant  furthermore  damaged  by  the  loss  of  the 
services  of  the  slave,  and  expenses  incurred  in  procuring  surgical  attendance 
and  in  nursing ;  for  all  of  which^  he  claims  a  judgment  in  reconvention  for  seven 
kdodred  and  fifty  dollars. 

Id  an  amended  answer,  the  respondent  specially  avers  that,  the  plaintiff  by 
Ins  wrongful  act,  as  above  set  forth^  has  forfeited  his  right  to  wages. 

The  cause  was  tried  by  a  jury,  who  found  a  verdict  in  favor  of  the  plaintiff, 
fer  the  sum  of  $231  91,  the  amount  of  wages  due  for  the  term  that  he  acted 
M  overseer,  at  the  rate  of  $300  per  annum,  after  deducting  the  sum  $56  75, 
which  they  allowed  defendant  for  loss  of  the  services  of  his  slave,  and  for 
Diedtcal  care  and  attention.  Judgment  was  rendered  in  conformity  with  this 
verdict,  and  defendant  has  appealed  therefrom. 

33 
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Tatloh  In  the  case  of  Eendrichs  y.  Phillips^  8  Ann.  618,  which  in  its  leading 

PAniaov.  features  does  not  materially  differ  from  this,  the  court  after  animadyerting  in 
proper  terms  on  the  revolting  cruelty  of  plaintiff  to  the  slaves  under  his  charge, 
say  in  conclusion :  **  We  do  not  wish  to  be  considered  as  expressing  an  opinion 
that  an  overseer,  who  thus  injures  or  destroys  the  property  of  his  employer, 
can  sustain  an  action  for  his  salary.  We  have  considered  this  case  as  it  is  pre- 
sented by  the  defendant,  who  appears  to  have  been  willing  to  dlow  the  over- 
seer his  salary,  upon  receiving  compensation  for  the  damages  sustained.  If  on 
a  future  occasion  the  first  shall  be  presented,  we  shall  consider  it  open.*' 

In  this  case,  the  defence  is  specially  urged,  apparently  in  reference  to  the 
intimation  in  the  opinion  just  referred  to,  and  wo  will  proceed  to  consider  it 

The  Article  2721  of  the  Civil  Code  is  as  follows:  "  If  on  the  other  hand,  a 
laborer,  after  having  hired  out  his  services,  should  leave  his  employer,  before 
the  time  of  his  engagement  has  expired,  without  having  any  just  cause  of 
complaint  against  his  employer,  the  laborer  shall  then  forfeit  all  the  wages  that 
may  be  due  to  him,  and  shall  moreover,  be  compelled  to  repay  all  the  money 
he  has  received,  either  as  due  for  his  wages,  or  in  advance  thereof  on  the  run- 
ning  year,  or  on  the  time  of  his  engagement" 

The  argument  in  support  of  defendant's  position  is  that,  if  leaving  his  em- 
ployer before  the  term  of  his  engagement  has  expired,  without  just  cause  of 
complaint,  occasions  a  forfeiture  of  wages  already  earned  by  the  overseer,  that 
by  necessary  implication  the  overseer  must  likewise  be  held  to  have  forfeited 
such  wages;  if  by  his  own  fault,  he  brings  upon  his  employer  the  necessity  of 
discharging  him.  That  to  deny  this,  would  place  the  overseer  who  has  been 
discharged  for  some  gross  wrong,  such  for  example  (as  in  the  present  case)  as 
shooting  a  slave  under  his  charge,  in  a  better  position  than  that  of  the  overseer, 
who  though  he  may  have  constanUy  performed  his  duties  faithfully,  for  a 
greater  portion  of  the  year,  leaves  before  its  expiration,  without  just  cause  of 
complaint  The  answer  to  this  deduction  is,  that  the  law  pronounces  no  for* 
feiture  for  the  course  alleged,  and  to  supply  it,  in  silence  of  the  law,  would  be 
a  violation  of  the  rule  that  **  forfeitures  are  not  to  be  implied  or  extended,"  or 
penalties  enforced  which  are  not  directed  by  law  or  stipulated  by  the  parttea ; 
though  the  power  is  expressly  given  to  the  Judge  to  modify  the  penalty  stipu- 
lated by  the  agreement  of  the  contracting  parties,  when  the  principal  obliga- 
tion has  been  partiy  executed.  C.  C.  2128.  But  though  the  person  hired,  is 
entitied  when  discharged  to  wages,  for  the  time  he  has  served,  he  is  liable  for 
damages  which  may  have  resulted  from  his  wrongful  acts,  and  these  damages 
may  be  deducted  from  his  wages.  Trop.  Louage  867.  Pothier,  Louage  174. 
In  assessing  the  damages  too,  in  case  of  a  discharge  for  good  cause,  it  would  be 
competent  for  the  Judge  not  only  to  enquire  into  the  character  of  the  wrong 
complained  of^  but  also  to  include  in  his  estimate  the  inconvenience  to  which 
the  planter  would  be  subjected,  until  he  could  get  another  overseer.  The 
general  rule  that  the  inexecution  of  contracts  gives  rise  to  a  claim  for  damages, 
laid  down  in  Article  1924  of  the  Civil  Code,  is  equally  applicable  to  the  con- 
tract of  hiring.     Trop.  Louage  No.  787. 

The  conclusion  to  which  we  have  anived  on  this  point  of  the  case,  is  fully 
sustained  by  the  decision  in  the  case  of  Ifolan  v.  Danls  and  another.  1  Rob. 
832. 

We  will  now  proceed  to  examine  the  bills  of  exceptions  to  tlie  admissibility 
of  evidence  taken  on  the  trial  of  the  cause. 
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The  defendant  introduced  %  receipt  signed  by  the  plaintiff  for  services  ren-  Tatlob 
dered  in  1849,  which  contained  an  acknowledgment  that  plaintiff  had  been  dis-  Patbbbox. 
charged  for  shooting  defendant's  slave  Alfred.  The  objection  is,  that  the 
receipt  contauns  interiineations  in  a  paler  ink,  which  were  not  accounted  for. 
It  is  not  alleged  that  the  interlineations  are  alterations  of  the  instrument,  or 
that  thej  are  in  a  material  part,  or  that  its  language  or  meaning  is  changed. 
Nor  can  we  ascertain  from  the  record,  what  the  interlineations  are.  1  Gr.  on 
Et.  §  566.  Under  these  circumstances,  we  can  not  say  that  the  Judge  erred  in 
reeeirii]^  it, 

Tlie  exception  to  the  competency  of  K  B.  Benjamin^  on  the  ground  of  in- 
&Dcy,  need  not  be  considered,  as  his  testimony  was  not  received  on  the  last  trial 
On  the  first  trial,  defendant  having  taken  the  testimony  of  Dr.  Benedict, 
under  comniission,  before  offering  it,  moved  to  strike  out  answers  to  certain 
cross  interrogatories  propounded  by  plaintiff,  inasmuch  as  they  contained  the 
fltatements  of  plaintiff  of  his  reason  for  shooting  the  boy  Alfred  made  out  of 
the  presence  of  defendant 

In  the  9th  interrogatory  in  chief,  defendant  asks  of  the  witness :  **  Did  or 
Boi  plaintiff  state  to  you  that  he  had  shot  the  boy  Alfred  the  week  previous; 
the  diaUncer"  &c.  In  the  9th  cross  interrogatory,  pkintiff  asks:  *'If  the 
plaintiff  told  you  he  shot  the  negro  boy.  Say  what  he  stated  induced  him  ?"  &c. 
The  court  properly  refused  to  strike  out  the  answer  to  the  cross  interroga- 
tory. The  admissions  of  defendant  touching  the  fact  to  which  he  was  interro- 
gated, must  be  taken  together,  and  can  not  be  divided  against  him. 

Before  the  last  trial,  defendant  took  out  a  second  commission  to  take  the  testi- 
mony of  Dr.  Benedict,  omitting  all  the  questions  contained  in  the  first  as  to  the 
I  of  plaintiff  and  offered  at  the  trial  the  testimony  taken  under  the 
on.  The  testimony  taken  under  the  first  commission  being  yet  in 
the  comt,  was  oflfered  by  plaintiff  and  received,  notwithstanding  the  objections 
of  defendant  who  urged  that  plaintiff  could  not  be  permitted  to  prove  his  own 
statements,  made  out  of  his  presence  and  thus  make  evidence  for  himself,  the 
defendant  not  having  offered  proof  of  any  statement  of  plaintiff. 

The  general  rule  no  doubt  is  that  testimony  of  a  witness,  delivered  on  a 
former  trial,  and  reduced  to  writing,  may  be  used  on  a  subsequent  trial,  by 
either  party,  if  it  shall  be  impossible  to  produce  the  witness.  Yet  if  the  wit- 
neas  were  produced,  it  could  not  be  held  that  the  party  offering  would  be  bound 
te  adopt  the  course  of  examination  pursued  on  the  former  trial.  In  other 
words,  because  he  had  from  inadvertence  mjudiciously  opened  the  way  to  proof 
of  dedaratioRS  of  the  party  in  his  own  favor,  that  he  thereby  loses  the  right  to 
oppose  such  testimony  on  a  subsequent  trial,  when  he  does  not  seek  to  use  his 
admissionB  against  him.  We  see  no  reason  why  the  rule  should  be  different 
when  the  testimony  is  taken  under  commission,  and  think,  under  the  circum- 
stences,  that  the  declarations  of  plaintiff  were  improperly  received  and  that  the 
verdict  of  the  jury  should  be  set  aside. 

It  is  therefore  decreed  that  the  judgement  of  the  District  Court  be  annulled 
and  reversed,  that  the  case  be  remanded  for  a  new  trial,  with  directions  to  the 
Jn^e  not  to  receive  in  evidence  the  depositions  of  Dr.  Benedict,  offered  by 
plaintiC    The  costs  of  this  appeal  to  be  borne  by  the  plaintiff  and  appellee. 


254  SUPREME  COURT  OF  LOUISIANA, 


9    »i\ 

^  ^^1  C.  Gayarre  v.  W.  F.  Tunnard. 

An  artisan  has  a  right  to  retain  the  thing  which  he  has  repaired,  until  payment  of  the  price  of  the 
repairs.    Art  8184  G.  0.  gires  to  the  artisan  not  merely  a  privilege,  but  a  right  of  retention. 

Where  testimony  is  received  without  objection,  the  court  will  not  be  restricted  to  the  issnes  pre- 
sented by  the  pleadings ;  but  must  decide  the  cause  as  presented  by  the  proof. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge.     This 
cause  was  tried  by  a  jury  before  Robertson,  J. 

G.  Oayarre^  pro  se,  J.  W,  Seymour,  [and  J.  M.  Elam^  for  defcndact  and 
appellant. 

Campbell,  J.  The  petitioner  alleges  that  on  the  9th  of  September,  1852,  the 
defendant,  TF!  K  Tunnard^  though  thereto  demanded,  refused  to  deliver  the 
possession  of  a  four  wheeled  carriage  belonging  to  him ;  and  that  he  detains 
the  same  illegally  and  maliciously.  He  prays  for  the  restitution  of  the  car- 
riage, and  for  $1000  damages  for  its  detention.  The  defence  is  a  general  denial, 
and  a  special  denial  that  his  conduct  towards  petitioner  has  been  malicious  or 
illegal;  alleging  that  the  suit  of  plaintiff  is  malicious  and  ungrounded  in  law, 
and  brought  with  the  intent  of  annoying  and  harrassing  him ;  he  claims  dama- 
ges in  reconvention.  The  case  was  tried  by  a  jury,  and  in  conformity  with 
their  verdict,  a  judgment  was  rendered  in  plaintiff's  favor,  decreeing  the  re- 
turn of  the  carriage  and  sentencing  defendant  to  pay  twenty-five  dollars  as 
damages,  and  the  costs  of  suit. 

From  the  judgment  and  fine  rendered,  this  appeal  has  been  prosecuted. 

Though  the  issues  presented  by  the  pleadings  are  simple  and  easy  of  sola- 
tion,  this  case  has  become  much  complicated  by  the  manner  in  which  this  trial 
was  conducted  in  the  court  below.  Testimony  not  strictly  admissible  under 
the  pleadings,  has  been  offered  and  received  without  objection,  and  the  effect 
of  which  has  been  to  change  materially  the  issue  as  made  up. 

The  facts  of  the  case  as  disclosed  by  the  record,  are  substantially  as  follows  : 
Plaintiff,  on  the  morning  of  the  9th  of  September,  sent  his  carriage  to  the  shop 
of  defendant,  who  is  an  artisan,  to  be  repaired.  The  repairs  were  made,  and 
are  proved  to  be  worth  two  dollars,  the  sum  charged.  Defendant  refused  to 
deliver  to  plaintiff  the  carriage,  until  he  should  be  paid  this  sum.  This  plain- 
tiff refused  to  do,  but  proffered  to  and  actually  did  deposit  with  Dufroe,  Mayor 
and  Justice  of  the  Peace  of  Baton  Rouge,  the  sum  demanded,  subject  to  the 
claim  of  defendant  upon  his  establishing  his  right  to  it  The  money  thus  de- 
posited was  never  demanded  by  defendant,  and  was  withdrawn  on  the  14th  of 
the  same  month  by  plaintiff. 

The  defendant  maintaining,  that  under  the  Article  3184  of  the  Civil  Code, 
he  had  the  right  to  keep  possession  of  the  carriage  until  payment  of  the  price 
of  repairs,  has  excepted  to  the  charge  of  the  Judge,  who  instructed  the  jury 
that  defendant  had  no  such  right,  but  that  it  should  have  been  delivered  up 
immediately  on  demand,  and  that  the  jury  consequently  were  bound  to  render 
a  verdict  in  favor  of  plaintiff  for  the  carriage,  and  for  such  damages  as  they 
might  consider  he  had  suffered  by  its  detention. 

We  think  the  court  erred  in  charging  the  jury,  that  defendant  had  no  right 
to  detain  the  carriage  until  payment  for  the  repairs  was  made.    The  right 
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resolts  from  the  second  paragraph  of  ArLicle  3184  of  the  Civil  Code,       Oatabu 
wfaich  expressly  accords  this  privilege  to  "  the  debts  of  a  workman  or  artihan,       TnnAu> 
&r  the  price  of  his  labor,  on  the  movable  which  he  has  repaired  or  made,  if  the 
thing  continues  still  in  his  possession.'^ 

This  rale — ^the  artisan's  droit  de  retention — is  derived  from  the  Roman  Law, 
(Sec  Voet  cited  Trop.  Priv.  *et  Hyp.  vol.  1,  No.  264,)  and  is  analogous  to  the 
particular  lien  given  in  like  cases  by  the  common  law,  which  their  ^vriters  de- 
fine to  be  *'  the  right  to  retain  the  property  of  another  for  a  charge  on  account 
of  labor  bestowed  upon  it,''  (2  Kent  Com.  684,)  which  right,  as  has  been  held 
by  their  courts,  continues  while  the  possession  is  retained,  but  is  lost  by  a  vo- 
luntary surrender.  Holly  v.  Hungerford^  8  Pick.  73.  Moore  v.  Hitchcock,  4 
Wend.  292. 

In  Jordan  ▼.  James,  5  New  Ham.  88,  it  was  held  that  the  possession  of  the 
olgect  on  which  the  lien  is  claimed  to  operate,  is  the  very  essence  of  the  lien. 
It  was  necessary  for  the  plaintiff  before  demanding  the  possession  of  his  car- 
riage judicially,  either  to  have  paid  the  chaiige  for  repairs,  or,  in  case  he  deemed 
it  excessive,  to  have  made  to  the  defendant  a  tender  of  such  sum  as  the  repairs 
were  reasonably  worth,  and  the  Judge  should  so  have  instructed  the  jury. 

We  must  not  be  understood  as  intimating  that  the  law  accords  no  other 
remedy  to  the  artisan,  than  that  which  results  from  the  right  of  retention,  or 
that  tiie  exercise  of  this  right  precludes  the  artisan  from  enforcing  his  privilege 
by  a  sale  of  the  thing,  as  in  other  cases  of  privilege.  The  two  remedies  may 
exist  together,  and  are  not  inconsistent  with  each  other,  and  a  decision  of  that 
questioD  is  not  necessary  in  the  present  case. 

We  are  farther  of  opinion,  that  the  Judge  erred  in  charging  the  jury  that, 
"  inasmuch  as  defendant  in  his  answer,  had  not  expressly  claimed  his 
privilege,  the  jury  could  not  take  into  consideration  the  question  of  privi- 
lege at  all.*'  The  reasons  assigned  by  the  court  might  perhaps  have  warranted 
the  rejection  of  testimony  to  establish  these  facts,  on  the  ground  that,  not  being 
alleged,  they  might  be  a  surprise  to  the  plaintiff;  but  this  omission  in  the  plead- 
ings has  been  cured  by  the  reception,  without  objection,  of  testimony  fully  es- 
tibGshing  all  the  ef^sentinl  circumstances  deposed  to.  In  the  case  of  PoweU  v. 
AiJten  A  Gtcinn,  18  La.  328,  it  was  held,  that  a  party  who  suffers  evidence  to 
be  introduced  without  opposition  or  objection,  although  contrary  to  and  beyond 
the  allegations  contained  in  the  pleadings,  is  bound  by  its  effect. 

The  record,  moreover,  furnishes  abundant  proof  that  the  evidence  could  not 
have  been  a  surprise  to  plaintiff;  the  principal  facts  established  by  it  having 
been  detailed  in  a  letter  to  defendant  of  the  10th  of  September,  written  the  day 
after  the  institution  of  his  suit,  and  afterwards  affirmed  by  his  own  witness  in 
reply  to  direct  interrogatories  and  in  defendant's  letter  to  plaintiff,  both  of 
which  letters  were  offered  by  plaintiff.  Ory  v.  Winter,  4  N.  S.  277.  Frierson 
V.  Irwin,  6  An.  531.     Waterman  v.  Gibson,  5  An.  673. 

The  conclusion  to  which  we  have  arrived  in  referrence  to  the  charge  of  the 
Judge,  renders  it  unnecessary  for  us  to  examine  the  bills  of  exception  taken 
by  defendant's  counsel  to  the  admissibility  of  certain  evidence  objected  to  by 
him,  bat  received  by  the  court 

It  is  therefore  ordered,  adjuged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed ;  and  that  there  be  judgment  in  favor  of 
the  defendant  as  in  case  of  nonsuit ;  that  the  costs  of  both  courts  be  paid  by 
the  plaintiff  and  appellee. 


] 
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qatabbi  '         C.  Oayarrey  for  re-hearing : 

TuHVABD.  It  is  true  that  Art.  8184  says,  that  a  workman  has,  for  repairs  done,  a  privi- 

leged claim  on  the  object  so  repaired,  when  in  his  possession. 

But,  in  the  very  next  Article,  3185,  the  Legislator  has  declared  in  the  clearest 
terms,  that  privilege  gives  no  right  of  detention ;  that  this  right  must  originate 
from  something  more  than  a  privilege,  and  that  it  is  actually  more  than  a  pri- 
vilege. 

What  was  granted  in  Art  8184  ? — a  mere  privilege  founded  on  a  mere  con- 
tingency— not  the  right  of  detention,  which  is  more  than  a  privilege ;  and  not 
the  right  to  compel  payment  extra-judicially,  which  is  infinitely  more  than  the 
right  of  detention  as  guaranty  or  security,  until  payment  can  be  enforced 
judicially. 

This  appellee  begs  leave  respectfully  to  refer  the  court  to  said  Article  8185 
of  the  Civil  Code,  but  to  which  the  attention  of  the  court  was  not  invited  with 
sufiBcient  clearness — no  doubt  through  the  appellee's  fault — and  on  which  the 
verdict  and  judgment  in  the  court  below  rested  altogether. 

Art  8185  says :  "  The  right  which  the  lessor  has  over  the  products  of  the 
estate,  and  on  movables  which  are  found  on  the  place  leased  for  the  rent,  is  of 
a  higher  nature  than  mere  privilege.  The  latter  is  only  enforced  on  the  price 
arising  from  the  sale  of  movables  to  which  it  applies.  It  does  not  enable  the 
creditor  to  take  or  keep  the  effects  themselves  specially.  The  lessor,  on  the 
contrary,  may  take  the  effects  themselves  and  retain  them  until  he  is  paid." 

Appellee  further  invites  the  court  to  the  examination  of  the  following  con- 
siderations : 

Art  8162,  Civil  Code,  says :  "  privilege  can  be  claimed  only  Ibr  those  debts 
to  which  it  is  expressly  granted  in  the  Code." 

Therefore,  if  privilege  cannot  be  presumed,  it  follows  that  the  right  of  deten- 
tion, (which,  according  to  Art  8185,  is  more  than  a  privilege,)  can  much  leas 
be  presumed,  and  must  be  specially  given. 

Art  8184,  relied  on  by  defendant,  gives,  it  is  true,  and  in  specific  terms,  a 
privilege  to  the  workman,  but  no  right  of  detention«-which  is  not  the  conne- 
quence  of  privilege,  but  more  than  a  privilege,  according  to  the  express  decla- 
ration contained  in  Art  8186.  What  is  more  than  a  privilege  cannot  be  a  con- 
sequence of  it  If  it  is  more  than  a  privilege,  it  cannot  be  implied  as  proceeding 
from  it,  for  the  obvious  reason  that,  when  two  things  are  of  different  dimen- 
sions, the  one  which  is  larger  cannot  be  supposed  to  have  been  contained  in  the 
smaller. 

But  if  our  Civil  Code  says,  that  no  pririlego  can  be  presumed,  and  that  it 
must  be  specially  given,  the  next  question  is,  what  is  a  privilege  ? — ^not  accord- 
ing to  the  Roman  law,  or  to  the  common  law,  but  according  to  our  Code,  which 
permits  none  to  be  presumed,  and  which  recognizes  the  existence  only  of  such 
as  it  grants  and  defines.  It  is  therefore  of  no  consequence  to  ascertain  what 
privileges  or  liens  were  granted  by  the  Roman  law,  or  the  common  law,  when 
our  Code  has  spoken  on  the  subject  Our  Code  refers  to  its  own  definitioiis 
for  what  it  grants,  and  not  to  other  systems  of  jurisprudence. 

But  what  is  a  privilege  according  to  the  Code  of  Louisiana  ?  Is  it  anything 
like  what  is  understood  as  such  by  those  who  have  studied  the  Roman  law? 
Or  is  it  what  is  called  a  lien  at  common  law  ?  Is  it  the  right  of  detention  as 
guaranty  ?  Is  it  more  than  that?  Is  it  the  right  of  detention  to  compel  pay- 
ment? No,  for  Art  8158  of  the  Civil  Code,  defines  what  a  privilege  is,  and 
says :  "  Privilege  is  a  right  which  the  nature  of  a  debt  gives  to  a  creditor,  and 
which  entitles  him  to  be  preferred  before  other  creditors,  even  those  who  have 
mortgages." 

This  is  all  that  a  privilege  is  in  Louisiana,  whatever  it  may  be  in  those  coun- 
tries where  the  Roman  law  and  the  common  law  prevail,  unless  something  be 
added  to  it  by  some  other  provisions  of  law,  as  in  a  few  cases  in  which  that 
addition  is  made,  in  special  and  guarded  terms. 

If  Art  8184,  when  granting  privileges  to  the  above  mentioned  creditors,  bad 
conceded,  as  a  necessary  corollary,  the  right  of  detention,  where  was  the  neces- 
sity of  granting  such  a  right,  in  a  special  form,  in  the  subsequent  articles  I  have 
quoted  ?  The  inevitable  inference  seems  to  be,  that  the  framers  of  the  Civil 
Code  meant  that  Art  3184  should  give  no  right  of  detention,  but  a  mere  privi- 
lege, such  as  is  defined  in  Art.  8158,  and  conferring  no  more  rights  than  those 
therein  mentioned.    It  seems  also,  that  the  omission  of  granting  to  the  work- 
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nan  or  artisan  the  right  of  detention,  when  the  like  was  subsequently  superad-  Oat  aim 
ded  to  priTilege  by  the  legislator,  in  favor  of  certain  creditors  to  whom  privi-  tuxiIu. 
lege  bad  also  been  granted  in  said  Art  3184,  shows  that  the  legislator  intended 
to  confer  no  such  right  on  the  workman  or  artisan.  But,  not  satisfied  with 
having  carefully  abstained  from  using  any  words  of  doubtful  import,  and,  as  if 
he  anticipated,  however,  a  possible  misconstruction  of  Art  3184,  the  legislator 
flud,  in  the  very  next  Artide,  8185,  that  privilege  gives  no  right  of  detention — 
and  that  the  right  of  detention  is  more  than  a  privilege. 

I  respectfully  suggest  that  the  above  article  means  only  this :  That  certain 
creditorB  therein  mentioned  have,  in  virtue  of  the  privilege  granted  to  them 
and  defined  in  Art  8153,  the  right  to  be  paid  in  preference  to  other  creditors, 
whethtf  or  not  the  articles  on  which  they  have  a  privilege  are  in  their  hands : 
bat  that  an  exception  is  made,  in  relation  to  the  artisan,  who  has  a  right  to  be 
paid  in  preference  to  other  creditors  only  as  long  as  the  article  on  which  the 
privil^e  exists  oontinnes  in  his  hands.  It  is  a  diminution-— a  curtailment  of 
the  privilege  granted  to  the  other  creditors — ^and  not  an  enlargement  of  it — 
not  something  more  than  a  privilege — ^not  the  right  of  detention  as  security — 
and  much  less  is  it  the  right  of  detention  to  compel  payment  extra-judicially, 
as  the  comt  sappoees;  and  if  it  be  an  extension  of  privilege,  it  is  only  an  ex- 
tensien  of  what  was  granted.  And  what  was  granted  in  said  Article  8184  f 
Why — DO  more  than  the  right  of  being  paid  in  preference  to  other  creditors — 
and  net  the  right  of  detention — ^not  the  nsht  of  enforcing  payment  for  an  unli- 
quidated claim  against  the  owner  of  the  (Hiject  detuned---which  is  a  right  of  a 
different  nature — nay — ^which  far  from  being  a  right,  would  be  a  monstrosity. 
Such  a  thing -is  nowhere  gmnted  to  a  workman  either  by  our  Code  or  by  any 
ef  our  statQtea. 

In  condosion,  I  humbly  beg  leave  to  call  the  attention  of  the  court  to  the 
fcOovring  considerations : 

That  the  right  of  detention  forcibly  and  inevitably  confers  a  privilege ;  but 
that  privilege  does  not  confer  the  right  of  detention ; 

That  the  right  of  detention,  which  is  granted  in  certain  cases  merely  as  a 
security  for  debt,  does  not  give  impliedly  the  right  to  compel  payment  extra- 
jndiciaily; 

That  according  to  the  express  will  of  the  legislator,  privilege  is  never  to  be 
inferred;  and  tluit,  consequentiy,  much  less  is  the  right  of  detention  to  be  pre- 
somed  What  shall  I  say  of  the  right  assumed  by  a  creditor  to  compel  pay- 
ment without  resorting  to  n  court  of  justice! 

Be-hearing  refused 


J.  Cantbrsau  v.  Lacaze  and  Lvwis,  Sheriff. 

A  parckMcr  cannot  acqairt  tiUe  to  property  pending  an  action  to  snl^ect  the  property  to  the  claim 

QftaeOier. 
CO,  MIS. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans.  Buchanan,  J. 
IHitot,  for  plaintiff  and  appellant  Freaux^  for  defendant 
BccHANAH,  J.  (VooKHiBs,  J.,  absent)  In  Sept,  1847,  the  defendant,  Lacaze^ 
aoU  to  one  Dudos  a  vachery,  etc.,  for  $2200.  The  note  given  for  the  price, 
not  having  been  paid  at  maturity,  suit  was  instituted  and  the  property  which 
had  been  sold,  was,  on  the  28d  May,  1848,  sequestered.  On  the  dOth  of  the 
ttme  month,  one  Delamaire,  the  son-in-law  of  Duclos,  intervened  and  claimed 
to  be  the  owner  of  the  property  sequestered,  under  a  sale  from  DucloSj  under 
private  signature,  dated  April  11,  1848.  On  the  16th  June,  judgment  was  ren- 
doed  ia  favor  of  plaintiff  for  the  sum  claimed,  and  the  sale  to  Delamaire^  the 
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CAmiia  inicnrenor,  declared  a  simulation.  Previously  to  this,  however,  (23d  March, 
Lacais.       1848,)  Delamaire  sold  to  one  Fontaine  by  public  act 

The  judgment  in  favor  of  LcLcaze  not  having  been  satisfied,  he  instituted  a  re- 
vocatory action  against  DucloSy  Delamaire  and  Fontainey  on  the  9th  March, 
1889,  to  annul  the  sales  of  Ihtelos  to  Delamaire  and  Delamaire  to  Fifntaine  as 
fraudulent,  and  to  subject  the  property  to  his  judgment  The  sales  were  an- 
nulled and  the  property  declared  to  belong  to  the  defendant;  Duelaa.  Pending 
this  suit,  (SOth  March,  1840,)  Duelos  again  sold  the  property  in  question  to 
John  CantereaUy  who,  by  virtue  of  the  title  thus  acquired,  has  instituted  the 
present  suit  against  Lacaze  and  the  Sheriff  for  the  recovery  of  the  property  and 
for  damages  resuking  from  the  alleged  wrongful  seizure,  made  under  the  judg- 
ment last  referred  to. 

The  defence  is  that  this  property  still  belongs  to  Drtclos^  plaintiff's  vendor, 
and  that  the  pretended  sale  was  fraudulent  and  made  to  defeat  his  claim. 

Of  this  opinion  was  the  Judge  of  the  District  Court,  who  in  giving  judgment 
in  favor  of  the  defendant,  declared  that  '*  this  last  bungling  contrivance  of  Du- 
chSy  to  defeat  his  creditor,  must  share  the  fate  of  the  previous  ones.'* 

That  the  sale  was  made  to  plaintiff  by  DncUs  for  the  purpose  of  defrauding 
the  defendant,  is  clearly  established.  Whether  the  plaintiff  participated  in  the 
fraud,  or  had  knowledge  of  it,  need  not  be  enquired  into.  The  title  under  which 
he  claims  was  acquired  pending  defendant^B  action  against  his  vendor  to  subfect 
the  property  to  his  claim.  Under  these  circumstances  an  alienation  cannot  be 
made  to  the  prejudice  of  a  pliintiff's  right  C.  U,  2428.  Len^  v.  Ik^enth,  13 
L.,  260. 

Judgment  affirmed 


) 


Succession  of  J.  C.  Boonk. — A,.  C.  Cole  v.  N.  F.  Boone  ct  als. 

The  direction  of  the  testator  in  his  will,  that  his  property  should  be  divided  In  kind  among  his  forced 
heirs,  that  the  portion  going  to  his  grand-son  should  be  paid  trim  by  Ms  co-heirs  in  mon^,  and 
that  the  property  contained  in  his  lot  be  transferred  to  them  in  proportion  to  the  amount  they  con- 
tribute to  its  purchase,  is  not  legally  binding. 

APPEAL  from  the  District  Court  of  the  parish  of  West  Feliciana,  Sterling^  J. 
CT.  2?.  &  E,  Phillips^  for  Mrs.  Cole  and  husband. 

Gyrus  Ratliff^  for  W,  8,  Boone^  appellant,  cited  C.  C,  1482 ;  Rachal  ▼. 
^(wAaZ,  4A.R.,501. 

Slidell,  C.  J.  The  only  matter  presented  for  our  consideration  in  this  cause 
is  so  much  of  a  decree  of  the  District  Court  in  the  matter  of  the  succession  of 
John  C.  Boone,  as  directs  the  sale  of  the  lands  and  slaves  which  fell  to  the  lot 
of  a  minor  grand-child  in  partition,  on  sums  to  be  fixed  upon  the  advice  of  a 
family  meeting. 

By  the  will  of  the  deceased,  he  had  directed  a  partition,  in  kind,  to  be  made 
among  his  forced  heirs,  and  there  was  a  clause  in  the  will  in  these  words :  "  It 
is  my  will,  and  I  hereby  so  order  and  direct,  that  the  portion  or  amount,  which 
may  be  coming  and  due  at  the  time  of  said  partition  to  my  grand-son,  milutm 
Sydney  Ihone,  shall  be  paid  him  by  his  co-heirs,  in  money,  and  that  the  property 
contained  in  his  lot  be  transferred  to  them  in  proportion  to  the  amount  they 
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contribate  to  its  purchase."    The  lot  which  fell  to  him  in  the  partition  consisted    Suocunoa  of 
of  s  tnei  of  land  containing  66i  acres,  three  slaves  and  movable  property  to  the 
amomitof$409  19. 

The  tutrix  expressed  the  opinion  that  it  would  be  more  for  the  interest  of  the 
minor  to  preserve  the  property  in  kind,  and  contends  that  the  testator  could 
not  £r8et  such  a  disposition  of  the  share  of  his  forced  heir. 

The  win  directed  a  partition  in  kind,  and  it  has  been  so  made.  The  co-heirs 
of  the  minor,  William  Sydney  Boone^  who  are  also  forced  heirs,  have  not 
thought  proper  to  purchase  the  lot  which  fell  to  him  in  partition,  nor  is  his  tutrix 
williBg  to  sell  it.  Under  the  principles  of  our  Code  and  Jurisprudence  regulat- 
ing the  subject  of  forced  heirship  and  the  legitime,  we  do  not  think  the  direction 
so  to  purchase  and  to  sell,  was  legally  binding.  And  it  will  also  be  observed 
that  the  decree  of  the  District  Judge,  which  seems  to  have  been  intended  as  a 
compliance  with  the  will  of  the  testator,  is  by  no  means  a  compliance.  For  it 
orders  a  sale  generaOy,  whereas  the  idea  of  the  testator  was,  that  the  share  of 
the  grand-child  should  be  taken  by  the  other  forced  heirs  only,  they  paying  him 
m  money. 

Aside  from  the  will,  the  decree  is  clearly  irregular.  For  the  Code  provides 
ibat  the  immovables  of  a  minor  shall  only  be  sold  on  the  advice  of  a  family 
meetmg,  declaring  that  such  sale  is  of  absolute  necessity  or  of  evident  advantage 
to  the  minor.  The  decree  in  the  present  case  submits  nothing  to  the  family 
meeting  but  the  recommendation  of  the  terms  of  sale.  .See  Code,  Art  834. 

It  is  therefore  decreed  that  the  clause  of  the  judgment  of  the  District  Court 
which  orders  that  the  lot  of  the  minor,  William  Sydney  Boone,  be  sold  on  terms 
to  be  fixed  by  the  advice  of  a  family  meeting,  be  stricken  from  said  judgment ; 
the  costs  of  appeal  to  be  paid  by  the  succession. 


E.  W.  Teoart  v.  T.  C.  McCaleb. 

A  tator  if  only  boond  to  Mt  with  reMoimble  dillgenee  and  witb  good  feith  in  prowciitiBg  raltt  for  liis 
aBia«r.  And  wliere  he  emplojs  eomuel,  h«  will  not  he  hoond,  althoq^,  if  it  had  been  more  skill- 
fciir  prepared,  an  oppoeition,  in  which  the  minor  was  interested,  would  bare  resulted  more  favor- 
aMytAfaiatntereet. 

B  k  aeia  snflMent  reason  for  imposing  open  the  tator  expenses  which  appear  to  have  been  incurred 
If  Mm  tn  good  fUlh,  under  adrice  of  counsel,  that  they  did  not  result  to  the  benefit  of  the  minor. 

• 

APPEAL  from  the  District  Court  of  West  Feliciana,  Sterling,  J. 
BatUJ^^  for  plaintiff  and  appellant     U.  B.  &  E,  FhiUipe,  for  defendant 
SuDELL,  C.  J.  (VooBHiES,  J.,  abscnt)  The  plaintiff  sued  his  tutor,  Mc  Caleb, 
lor  an  account,  and  obtained  a  judgment  against  him  for  $1642  82,  from  which 
die  plaintiff  has  appealed  and  contends  he  is  entitled  to  a  larger  balance. 

The  main  point  urged  by  the  appellant  is  his  alleged  right  to  hold  the  de- 
fendant responsible  for  not  having  obtained  a  larger  judgment  for  his  ward 
igunst  the  succession  of  Story,  who  preceded  Me  Caleb  in  his  tutorship.  The 
circumstances  were  as  follows :  Patrick  Tegart,  the  father  of  plaintiff  and  Jo- 
i^k  Tegart,  died  in  1836,  and  Edward  Story  was  appointed  tutor  of  the  two 
minors.  Story  died  in  1843,  and  Me  Caleb  was  appointed  tutor  in  1844.  He 
instituted,  with  reasonable  diligence  and  with  the  professional  aid  of  Messrs. 
Bowman  S  Mayo,  attorneys  and  counsellors  at  law,  a  suit  against  the  adminis- 
84 
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Tkgabt  trator  of  Story^a  estate  to  compel  an  account  of  the  tutorship.  An  account  be- 
McCalkb.  ing  filed,  McCaleb^  by  his  attorneys  above  mentioned,  made  an  elaborate  oppo- 
sition, which  resulted  in  amendments  by  the  Judge,  and  a  judgment  in  faTor  of 
McCaleby  as  tutor  of  the  plai/itiff  and  his  brother,  for  an  increased  8um«  to  wit: 
$5280  62.  McGaUh  did  not  appeal  from  this  judgment,  and  made  efforts  to  col- 
lect it  His  diligence  in  collecting  did  not,  however,  appear  sufficient  to  the 
District  Judge,  who  therefore  held  him  in  this  suit  personally  liable  for  its 
amount.  But  the  plaintiff  is  not  satisfied  with  this  measure  of  responsibility, 
and  says  Me  Caleb  could,  by  a  proper  opposition,  have  obtained  a  judgment  for 
$7450  84  against  Story^s  estate.  This  result,  he  argues,  would  have  been  at- 
tained by  a  different  system  of  charging  interest  to  the  late  tutor,  and  by  objecting 
to  Story^a  taking  the  amount  of  the  annual  expenses  of  the  wards  out  of  capital, 
when  it  should  have  been  taken  out  of  interest,  according  to  an  interest  account 
properly  stated,  with  reference  to  cash  funds  received,  and  that  ought  to  have 
been  received.  An  examination  of  the  account  of  tutorship  rendered  by  Story*» 
administrator,  of  the  opposition  thereto  filed  by  Messrs.  Bowman  A  Mayo^  as 
attorneys  of  MeCaleb^  and  of  the  proceedings  and  judgment  thereon,  leads  us  to 
the  conclusion  that  an  opposition  more  skillfully  prepared,  especially  with  refer- 
ence to  principles  of  law  enforced  in  the  more  recent  authorities  on  the  subject 
of  tutorship,  would  probably  have  resulted  in  a  judgment  against  Story^a  suc- 
cession more  favorable  to  the  minor's.  But  this  would  not  necessarily  be  a  just 
test  of  the  defendant's  responsibility.  The  question  should  rather  be,  has  the 
tutor  acted  with  reasonable  diligence  and  good  faith  in  that  suit  for  the  minor  f 
Has  he  acted  "as  a  prudent  administrator?"  C.  C,  827.  This,  we  think,  lie 
did.  He  employed  licensed  attorneys  and  counsellors,  whose  good  standing  is 
not  questioned,  to  prosecute  the  suit  for  an  account;  it  does  not  appear  that 
there  was  any  lack  of  diligence  with  regard  to  any  assistance  he  could  be  expected 
to  render  in  the  way  of  preparation  of  evidence  and  such  other  matters,  m 
which  a  client  could  be  expected  to  aid  his  attorneys  in  his  own  litigations ;  and 
if  for  want  of  greater  acuteness  on  the  part  of  the  attorneys  in  their  proceedings 
and  argument,  or  from  erroneous  conclusions  on  points  of  law  by  the  Judge, 
the  result  has  been  a  smaller  judgment  in  favor  of  the  minors  than  the  rigor  of 
the  law  would  have  sanctioned,  we  do  not  think  the  burden  should  Otll  on  the 
defendant    See  Baldwin  v.  Banh  o/Louiaiana^  1  Annual,  18. 

This  disposes  of  the  main  question  in  this  cause,  the  reconsideration  of  which 
seems  to  have  been  the  principal  object  of  counsel  in  prosecuting  this  appeal. 
With  respect  to  other  objections  made  to  details  of  the  account,  an  examination 
of  the  evidence  has  not  satisfied  us  there  is  error  authorizing  a  reversal.  Seye- 
ral  items  are  disputed  which  were  for  expenses  incurred  in  holding  family  meet- 
ings and  like  proceedings.  It  is  not  a  sufficient  reason  for  imposing  upon  the 
tutor  these  expenses  (which  appear  to  have  been  incurred  in  good  faith,  under 
advice  of  counsel)  that  thoy  did  not  ultimately  result  to  the  benefit  of-  the 
minor. 

There  was  a  piece  of  land  which  appears  to  have  been  acquired  by  MeCal^ 
for  the  benefit  of  the  minors,  in  part  settlement  of  the  claims  on  Story^a  estate. 
This  acquisition  the  plaintiff  repudiated.  As  the  judgment  below  allowed  bim 
to  do  so,  there  should  have  been  a  provision  in  the  judgment  recognizing  the 
title  of  this  tract,  quoad  the  plaintiff's  share,  to  be  in  the  defendant  The  ap- 
pellee has,  in  his  answer  to  the  appeal,  prayed  an  amendment  to  that  effect^  to 
which  amendment  he  is  entitled. 
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It  appears  Mc Caleb  has  died  since  the  appeal,  and  an  appearance  has  been        tmaxt 
made  bj  his  representative,  &c.  McCalu. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  so  amended 
as  to  declare  the  interest  of  ^id  pUintiff  in  the  tract  of  land  of  733  arpens,  ac- 
quired in  his  behalf  by  said  MeCaUb,  in  his  capacity  of  tutor  of  said  plaintiff,  to 
have  Tested  in  said  Mc  Caleb  individually,  and  passed  at  his  death  to  the  said 
McCaldi's  saccession,  and  that  so  amended,  the  said  judgment  be  affirmed,  and 
be  binding  npon  the  succession  of  said  Me  Calebs  represented  herein  by  Mrs. 
Lueinda  McCdleb^  administratrix  thereof,  and  upon  the  said  Mrs.  Mc  Caleb,  as 
surviving  widow  in  community,  and  also  as  tutrix  of  the  minor  children  of  the 
said  deceased.     Costs  of  appeal  to  be  paid  by  appellant 


M.  OrpENHEiM  &  Co.  V.  M.  Loovia  et  als. 

A  flctttloiis  partnenhip  entered  into  by  a  debtor  to  corer  hla  property,  will  not  prevent  a  creditor 
fron  aeisnc  uid  aeUlng  onder  ezecatJon  the  interest  of  mch  debtor  in  the  stock  of  goods. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Burke, 
J.    Lacey^  for  plaintiff  and  appellant : 

Your  honors  will  bear  in  mind  that  the  question  presented  in  this  case  comes  be- 
lore  your  honorable  Court  upon  a  motion  to  dissolve  upon  the  face  of  the  papers: 
consequently  the  fraud  so  strongly  referred  to  in  the  argument  before  the  Judge 
a  quo  cannot  for  a  single  moment  enter  into  the  mind  of  this  Court,  and  your 
honors  will  and  are  bound  to  decide  the  matter  upon  the  allegations  of  the  peti- 
tion. These  allegations,  each  and  every  one  of  them,  must  for  present  purposes 
be  considered  as  based  upon  truth.  When  the  cause  comes  before  your  honors 
upon  the  merits  it  may  be  viewed  in  a  different  light,  but  there  is  no  discretion 
as  the  case  is  now  presented.  It  is  alleged  in  the  petition  that  Michel  Oppen- 
heim  and  Henri  Cerf  formed  and  entered  into  a  copartnership  for  the  purpose 
of  trading  and  doing  a  dry -goods  business  in  the  town  of  Baton  Rouge ;  that 
the  goods,  wares  and  merchandize  and  the  other  articles  found  in  the  store  occu- 
pied by  them,  are  the  property  of,  and  belonging  to,  the  said  copartnership  of  M, 
Oppenheim  Jb  Co,  and  do  not  belong  to  either  of  the  partners  individually ;  and 
fiulher  that  Martin  Loovis,  under  and  by  virtue  of  a  Ji.  fa.,  issued  in  a  suit 
wherein  said  Oppenheim  alone  is  defendant,  has  seized  upon  two-thirds  of  the 
entire  stock  of  goods,  wares  and  merchandize  in  the  store  of  M,  Oppenheim  & 
Co.,  and  will  proceed  to  sell  the  same  unless  enjoined. 

It  may  not  be  amiss  to  state,  en  pasmnt,  that  the  validity  of  the  copartner- 
ship, which  is  taken  for  granted  upon  a  motion  to  dissolve  upon  the  face  of  the 
papers,  is  also  indirectly  conceded  by  the  defendant  in  injunction  in  the  seizure 
which  he  has  made ;  he  seizes  two-thirds  interest  in  the  goods,  &c.,  the  precise 
portion  of  Oppenheim^ h  rights  as  fixed  by  the  article  of  copartnership. 

In  this  state  of  the  case,  nothing  but  one  single  isolated  legal  question  is  pre- 
sented for  the  consideration  of  the  Court,  viz :  could  Martin  Loavie,  the  indi- 
vidual creditor  of  one  of  the  members  of  the  firm  of  M.  Oppenheim  do  Co,,  seize 
and  sell  under  a  fi,fa,,  issued  against  said  Oppenheim  any  or  all  of  the  assets 
belon^ng  to  such  copartnership,  or  the  two-thirds  or  any  interest  of  said  Oppen- 
heim  in  the  partnership  assets  ?  Or  must  he  await  the  liquidation  of  the  part- 
nership ? 

These  questions  have  been  so  maturely  considered  and  so  pointedly  answer- 
id,  the  former  in  the  negative  and  the  latter  aifimiativcly,  in  the  case  of  Smith 
r.  MeMieken,  3  An.,  p.  322,  323,  that  it  would  be  worse  than  a  work  of  superer- 
ogation to  do  more  than  to  refer  your  honors  to  the  decision  in  that  case,  and 
the  authorities  there  quoted. 
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Oppwanv  Judge  Slidell,  after  a  very  carefiil  and  able  examination,  says:  "from  these 
Looth.  principles,  we  think  it  fairly  results  that  the  individual  creditor  of  a  partner 
cannot  seize  a  particular  asset,  the  property  of  the  partnership,  nor  even  the  so 
called  interest  of  the  partner  in  it  (the  parnership)  under  the  pretext  that  hia 
debtor  has  an  undivided  interest  in  it  He  must  await  the  liquidation  of  the 
partnership. 

jP.  G.  a  P,  H.  Morgan^  for  defendants: 

Oppenheim  A  (7(W/sued  out  an  injunction  on  the  grounds:  "that  an  individ- 
ual creditor  of  said  Oppenheim  cannot  seize  under  ^fi,fa,  issued  against  him 
any  or  all  the  assets  belonging  to  the  said  copartnership,  nor  the  two<thirds, 
nor  any  interest  of  said  Oppenheim  in  the  partnership  assets ;  that  the  said 
Loovu  and  the  sheriff  aforesaid  must  await  the  liquidation  of  the  partnership.'* 

1.  There  is  no  error  in  the  ruling  of  the  Court,  dissolving  so  much  of  the 
injunction  as  related  to  the  discharge  of  the  keeper  or  guardian  appointed  by 
the  sheriff.     6  An.  548.     8  N.  S.,  662. 

2.  The  levy  having  been  made  "on  the  two-thirds  of  the  entire  stock  of 
goods,  wares  and  merchandise  in  the  store  of  the  firm  of  Oppenheim  it  Co,^  it 
being  the  interest  of  said  Oppenheim  in  said  firm,*'  must  be  maintained. 

The  partnership  property  is  liable  to  the  creditors  of  the  partnership,  in  pre- 
ference to  those  of  the  individual  partner ;  but  the  share  of  any  partner  may, 
in  due  course  of  law,  be  seized  and  sold  to  satisfy  his  individual  creditors,  sno- 
ject  to  the  debts  of  the  partnership ;  but  such  seizure,  if  legal,  operates  as  a 
dissolution  of  the  partnership.     L.  C.,  2794. 

We  contend  that  the  levying  of  the  writ  of  Jieri  facias  dissolved  the  partner- 
ship, and  if  there  were  any  creditors  of  the  partnership,  they  could  oome  in  by 
way  of  third  opposition,  and  claim  that  the  proceeds  of  the  sale  be  retained  in 
the  hands  of  the  sheriff,  to  be  distributed  according  to  law.    C.  P.,  895  et  mq. 

We  will  now  return  to  the  examination  of  our  second  proposition. 

In  Cucullu  V.  Mamenal  et  al.^  4  N.  S.,  188,  the  late  Supreme  Court  held  that 
partnership  property  may  be  attached  in  a  suit  against  one  of  the  members  of  a 
firm. 

In  the  case  of  Croft  v.  McKneely,  1  L,  R.,  101  "  Until  a  fiiilure,  or  insolvency, 
the  right  to  seize  the  undivided  portion  or  interest  in  partnership  property  of 
one  of  the  partners,  cannot  be  doubted ;  and  in  the  present  case  there  is  no  evi- 
dence of  pankruptcy." 

Although  this  question  did  not  arise  directly  in  the  case  of  Priestly  et  oL  v. 
Bidand  et  al,  9  R.  R.,  425,  yet  the  same  principle  is  at  the  foundation  of  the 
opinion  of  the  Court  In  that  case  one  partner  caused  the  interest  of  another 
to  be  seized  and  sold.  The  right  to  do  this  seems  to  be  conceded — at  least  it  is 
not  contested,  and  the  only  consequence,  say  the  Court,  is,  that,  as  the  seizing 
partner  must  be  presumed  to  know  the  state  of  the  partnership  affairs,  he  toot 
the  property  subject  to  the  privilege  of  creditors  of  the  partnership. 

In  the  case  of  the  Bank  of  Tennessee  v.  MeKeage,  11  R.  R.,  180,  after  citing 
the  Art  2794,  and  11  L.  R.,  262,  and  12  L.  R.,  870,  the  Court  proceeds: 

"  From  these  well  established  principles,  it  results  that  the  interest  of  a  part- 
ner in  a  particular  thing  or  piece  of  property,  belonging  to  the  firm  cannot  be 
seized  or  attached  for  his  individual  debt  An  individual  creditor  cannot,  under 
an  execution  or  attachment,  have  the  half  or  a  third  of  a  piece  of  goods  or  other 
article,  belonging  to  a  partnership,  seized.  He  must  have  the  whole  share  or 
interest  of  the  indebted  partner  seized,  and  thus  dissolve  the  partnership,  and 
take  the  share  after  the  payment  of  the  partnership  debts.  There  is  a  commu- 
nity of  interest  in  the  property  as  well  as  in  the  profits,  and  neither  is  sepa- 
rately liable  to  seizure.  The  interest  of  a  partner  in  the  firm  is  a  distinct  thing, 
and  must  be  taken  as  a  whole.'' 

In  N^elson  v.  Conner  et  al.^  3  A.  R.,  466,  the  Court  say :  "The  interest  of  a 
partner  in  a  commercial  firm  may  be  seized  under  execution  (Civil  Code,  2794) 
and  the  fact  that  the  firm  itself  is  liable  for  the  debt,  does  not  appear  to  us  as 
debarring  the  creditor  from  such  seizure." 

And  in  the  same  case,  on  re-hearing : 

"The  interest  of  each  partner  in  the  joint  concern,  whatever  it  may  be,  must 
be  made  up  of  the  assets  of  the  partnership.  Those  assets,  when  not  under  a 
general  course  of  administration  for  the  benefit  of  all  the  creditors,  may  he 
seized  by  tliose  who  have  judgments." 
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Id  the  can  of  John  L.  Sarrii  ▼.  the  Bank  of  Mobile,  5  A.  R,  588,  this  Court,      OppnrBvoi 
ifter  pointiiig  out  what  coarse  might  have  been  pursued  under  the  647th  Art  of        lmVis 
the  Code  of  Practice,  and  2457th  Art  of  the  Ciyil  Code,  proceeds :     "  But  they 
might  also  be  s^zed  in  the  same  manner  as  the  share  in  a  private  partnership 
mder  the  Art  2794  of  the  Civil  Code,  by  seizing  the  interest  of  the  partner  in 
the  aaseta,  and  notifying  the  firm.^* 

In  the  case  of  Th(nnp$on,  ezV.,  v.  W,  C.  Mylne  et  al.^  6  A.  R.,  80,  we  find  the 
following  language : 

'*In  fact  the  creditor  can  only  seize  the  partner's  interest  in  the  partnership. 
He  cannot  seize  any  particular  thing  belonging  to  the  partnership,  or  acquire 
any  rights  upon  it  Now,  the  interest  of  a  partner  is  what  belongs  to  him  aflcr 
a  ftiU  settlement  with  his  partners,  according  to  the  terms,  spirit  and  intention 
of  the  contract  of  partnership  and  all  agreements  incidental  to  it" 

Bat  it  waa  contended  in  the  District  Court,  and  probably  will  be  here,  the 
dedsion  of  this  Court  in  the  case  of  Smith  v.  McMi^n^  3  A.  R.,  320,  has  over- 
ruled all  the  previous  decisiona.  It  becomes  necessary,  therefore,  to  examine 
that  case,  although  several  of  the  decisions  we  have  quoted  are  subsequent  to 
it  For  the  purpose  of  the  present  case,  it  will  only  be  necessary  to  advert  to 
the  following  portions  of  the  decision  in  that  case :  '^For  the  further  consider- 
ation of  this  question,  which,  propounded  in  its  simplest  form,  is,  whether  a 
creditor  of  a  partner  can  seize  a  particular  asset  of  the  partnership,  or  even 
what  he  chooses  to  call  the  interest  of  his  debtor,  in  a  particular  assety  it  is  ne- 
eeasary  to  consider  briefly  the  nature  of  the  contract  of  the  partnership,  and  the 
consequent  character  of  the  partnership  property,  and  the  rights  of  its  mem- 
sera. 

^'From  these  principles,  we  think  it  fairly  results  that  the  individual  creditor 
of  a  partner  cannot  seize  a  particular  asset  of  the  property  of  the  partnership, 
Bor  even  the  so-called  interest  of  the  partner  in  it  He  must  await  the  liquida- 
tioa  of  the  partnership,  and  in  the  meanwhile,  lay  hold  of  the  residuary  interest 
of  the  partner  in  the  partnership  generally,  by  levying  a  seizure  in  the  hands  of 
the  partnership  or  the  person  charged  with  its  liquidation  and  representing  it^* 

We  have  italicised  the  words  particular  asset,  because  we  consider  that  they 
afford  a  key  to  the  whole  case,  and  we  admit  without  hesitation  that  9k  particu- 
lar asset  of  a  partnership  cannot  be  levied  upon  and  sold  to  pay  the  debt  of  an 
individaal  partner,  but  such,  as  we  have  already  shown,  is  not  our  case. 

On  this  subject  we  would  also  refer  the  Court  to  Story  on  Partnership,  sees. 
861, 262,  263  and  264. 

BucHANAH,  J.  On  the  11th  November,  1851,  Martin  LooDis  instituted  suit  in 
the  District  Court  of  East  Baton  Rouge  against  Michael  Opp&nheim^  a  merchant, 
rending  in  that  parish,  claiming  of  him  the  sum  of  $1532  24,  the  amount  of 
nndxy  notes  past  due  and  protested,  and  recovered  judgment  in  said  suit  on 
Oie  a6th  January,  1852. 

Pending  the  suit,  to  wit :  on  the  23d  Dec,  1851,  Oppenheim,  the  defendant, 
by  pablic  act  before  Samuel  Sko\field^  Recorder  of  the  parish  of  East  Baton 
Baage»  fosmed  a  partnership  in  business  with  Eenri  Cerf  in  which  contract, 
after  premising  that  ^  the  said  Oppenheim  did  declare  and  say  that,  whereas, 
the  said  Henri  C<^has  for  three  years  past  acted  in  a  faithful  and  honest  man- 
ner as  his  clerk,  and  whereas  the  said  Oppenheim  is  truly  indebted  to  the  said 
CtrffoT  his  wages  for  a  portion  of  that  time,  and  whereas  the  said  Henri  Cerf 
has  {ODinised  and  agreed,  and  by  these  presents  does  promise  and  bind  himself 
f'^  bring  into  the  copartnership  herein  formed,  his  influence  and  good  will,  and 
1  ipnlates  that,  if  required  by  the  said  Oppenheim^  he  will  act  as  the  out-door 
J   xtner  simply  and  solely  in  peddling  the  dry -goods  and  merchandize  which 

ay  belong  to  the  copartnership,"  the  contracting  parties  agreed  upon  the  fol- 

wing  terms  and  conditions : 

Isi.     A  partnership  for  buying  and  selling  goods,  wares  and  merchandize  in 

ft  city  of  Baton  Rouge,  was  formed,  under  the  firm  of  if.  Opj^enheim  <t  Co, 

2d.    The  said  partnership  to  endure  for  the  term  of  three  years  from  the  date 
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Oimnnni  of  the  contract,  and  the  interest  of  the  partners  respectively  to  be  one-third  for 
liOOTiB.        Cfej/and  two-thirds  for  Oppenheim. 

dd.  The  partnership  to  extend  to  and  over  all  the  goods,  wares  and  merchan- 
dize of  every  kind,  name  and  nature  now  in  the  store,  kept  by  said  Oppenheim' 
and  known  by  the  name  of  the  "  Golden  Bee  Hive,"  and  to  the  profits  which 
may  hereafter  accrue  or  losses  to  be  sustained. 

4th.  As  soon  as  possible  an  account  of  stock  to  be  taken,  and  ^dr^  will  fur- 
nish his  notes  payable  at  one  and  two  years  to  Oppenheim  for  the  one-third  of 
the  original  cost  of  the  said  stock. 

On  the  14th  February,  1852,  Loovis  issued  v^  fieri  facias  on  his  judgment 
against  Oppenheim,  and  on  the  16th  of  the  same  month  the  sheriff  seized  under 
that^.  /a.  "  two-thirds  of  the  entire  stock  of  goods,  wares  and  merchandize  in 
the  store  of  M,  Oppenheim  A  Co.,  at  the  corner  of  Lafayette  and  Laurel  streets, 
in  the  city  of  Baton  Rouge,  it  being  the  entire  interest  oi  Michael  Oppenheim  in 
said  stock  of  goods,  wares  and  merchandize.'*  Further  proceedings  under  this 
seizure  were  enjoined  by  the  plaintiffs  herein,  Michael  Oppenheim  and  Benri 
Cerf,  who  allege  in  their  petition  that  the  seizure  by  a  creditor  of  Oppenheim^ 
individually,  of  two-thirds,  or  of  any  interest  that  said  Oppenheim  may  haye  in 
the  partnership  assets  of  Oppenheim  &  Co.  is  contrary  to  law. 

The  perusal  of  the  contract  of  partnership,  in  connection  with  the  dates  of 
the  proceedings  above  referred  to,  makes  it  quite  apparent  that  the  whole  part- 
nership is  a  sham,  a  flimsy  device  to  cover  the  property  of  Oppenheim  from  the 
pursuit  of  his  creditors. 

Judgment  aflQrmed. 


S.  H.  Wood  v*  A.  Hennen  et  als. 

A  purchase  made  at  a  Sherifb'  sale  by  one  whose  ucauthorked  condact  was  caloalated  to  defeat  the 
rights  which  the  plaintiff  was  seeking,  by  legal  means,  to  enforce  on  the  property  of  his  debtor, 
will  be  set  aside. 

APPEAL  from  the  District  Court  of  the  parish  of  St  Tammany,  Wattentan,  J. 
Jonee  <&  Childers,  for  plaintiff.    A.  Hennen  and  Durand,  for  defendants 
and  appellants. 

Ogden,  J.  The  appearance  and  interference  of  Hennen  at  the  sale  of  the  pro- 
perty which  the  Sheriff  was  about  to  sell  at  the  instance  of  Mrs.  Wood,  the 
intervener,  as  well  as  of  Buckley  iSb  Holt,  ta  satisfy  their  mortgage  claims  against 
Doten,  and  his  representations  at  the  sale  in  regard  to  the  tacit  mortgage  on 
the  property  in  favor  of  Hurand'e  Wife,  were  unauthorised  and  calculated  to 
defeat  the  rights  which  the  plaintiff  was  seeking,  by  legal  means,  to  enforce  on 
the  property  of  her  debtor.  With  whatever  view  it  was  done,  the  unautho- 
rized action  of  the  defendant  had  the  effect  of  deterring  other  persons  from 
purchasing,  and  the  adjudication  to  him  of  the  property,  for  the  small  sum  of 
ten  dollars  and  five  cents,  which  cannot  be  considered  a  serious  price,  was  pro- 
perly set  aside  by  the  judgment  of  the  court  below.  See  Liles  v.  Rhodes,  7th 
L.  R.  91.  As  the  defendant,  Alfred  Hennefi,  does  not  claim  in  his  answer  that 
his  title  should  be  maintained,  it  is  unnecessary  to  review  all  the  evidence 
which  was  adduced  on  the  trial,  to  establish  a  fraudulent  combination  between 
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him  And  Darand  and  Wife,  to  prevent  the  property  from  being  sold  for  a  fair  ^«n> 
price.  The  only  question  is  whether  he  can  be  rendered  liable  for  the  debt  Hnxnr. 
which  the  plaintiff  was  seeking  to  enforce,  on  the  ground  that  by  his  wrongful 
act,  the  plaintiff  was  prevented  from  reaping  any  benefit  from  the  seizure  of 
the  property  of  her  debtor.  The  plaintiff  has  asked  an  amendment  of  the 
judgment  of  the  court  below  to  that  effect  Such  a  demand  is  inconsistent 
with  the  demand  to  set  aside  the  sale.  The  plaintiff  ought  to  have  made  her 
election  as  to  which  remedy  she  would  pursue  and  having  obtained  a  judgment 
on  her  prayer  to  that  effect,  annulling  the  sale,  she  can  no  longer  seek  a  relief 
inconsistent  with  that  which  has  been  granted  to  him. 

Ifrs.  Durand  having  been  made  a  defendant  in  the  suit,  claims  in  her  answer, 
that  the  mortgage  declared  by  her  husband  in  the  sale  to  Doten^  to  exist  in  her 
&vor  for  (4000  should  be  enforced  on  the  property.  She  has  given  no  evidence 
lo  establish  any  daim  against  her  husband,  except  his  acknowledgment  which 
can  confer  no  right  in  her  favor  against  the  creditors. 

We  do  not  think  that  any  of  the  irregularities  which  it  is  alleged,  existed, 
in  the  prosecution  of  the  order  of  seizure  and  sale,  can  be  urged  as  matters  of 
defence  in  this  suit  JhUn,  against  whom  those  proceedings  were  conducted 
might  set  up  such  defects,  but  the  defendants  in  this  suit  cannot  An  amica- 
ble demand  was  not  necessary,  as  the  object  of  the  suit  was  to  set  aside  a  sale 
which  had  been  improperly  made  in  the  course  of  judicial  proceedings,  duly 
and  regularly  commenced. 

If  it  had  been  a  case  where  an  amicable  demand  was  necessary,  the  only 
costs  from  which  the  defendant  could  be  relieved  would  be  those  incurred 
previous  to  filing  his  answer.  The  judgment  of  the  court  below,  we  think, 
ought  not  to  be  disturbed  and  it  is  affirmed  with  costa 


B.  Haynes,  Liquidator,  &c.,  v.  W.  D.  Carter  and  Wife. 

When  the  Act*  of  incorporation  contains  no  prorision  for  the  liquidation  of  the  al&tin  of  the  com- 
pany, and  the  charter  haa  been  forfeited,  it  i$  competent  for  the  Legislature,  by  sobseqnent  enact- 
ment, to  oialce  sach  prorision. 

The  irtalntnr  held  the  appointment  of  the  Qoremor,  of  Uqoidator  of  the  Clinton  and  Port  Hudson 
Railroad  Company.  An  exception  to  the  competency  of  the  petitioner  to  hold  the  office  was  taken. 
HMj  The  court  will  not  go  behind  the  appointment,  and  upon  a  collateral  issue  scmtinlie  the 
qualifications  of  the  person  appointed. 

In  aa  action  by  the  liquidator  for  a  contribution  to  pay  the  debts  of  the  company,  against  third 
posaeaaors  of  luroper^  mortgaged-  for  the  payment  of  the  stock,  the  amount,  assumed  by  him, 
■eeeasaxy  to  be  contributed,  by  each  share  of  the  capital  stock,  need  not  be  iUed  with  mathemati- 
cal precision,  and  can  only  be  enquired  into  on  a  trial  of  the  merits. 

APPEAL  from  the  District  Court  of  the  parish  of  East  Feliciana,  Sterling,  J. 
Winter  A  Fuqua,  for  plainti£    I>unn  di  Merrick,  for  defendant  and  ap- 
pellant. 

Buchanan,  J.  This  is  a  suit  brought  in  pursuance  of  a  decree  of  the  Dis- 
trict Court,  affirmed  by  the  Supreme  Court,  in  the  suit  of  the  New  Orleans 
6m  Light  Company  t.  BytAell  Haynes,  liquidator,  7th  Ann.  Rep.  The  defen- 
dants are  third  possessors  of  land  mortgaged  for  the  security  of  one  hundred 
and  one  shares  of  the  capital  stock  of  the  Clinton  and  Port  Hudson  Railroad 
Company.    Petitioner  alleges  that  a  contribution  of  three-fifths  of  the  par 
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Hims  value  of  the  stock  is  required  for  the  purpose  of  meeting  debts  of  the  insolyent 
Oaatb.  corporation  by  him  administered ;  which  contribution  amounts,  in  regard  to 
these  defendants,  to  six  thousand  and  sixty  dollars,  and  for  that  sum  he  aska 
that  the  land  held  by  defendants  be  sold  for  cash.  The  defendants,  plead 
three  peremptory  exceptions,  the  first  of  which  having  been  sustained  by  the 
District  Court,  the  plaintiff  has  appealed. 

The  exceptions  are : 

1st  Unconstitutionality  of  the  different  Acts  of  the  Legislature  in  relatioit 
to  the  liquidation  of  the  aflOurs  of  the  Clinton  and  Port  Hudson  Railroad 
Company. 

2d.  That  plaintiff  is  without  the  legal  capacity  to  act  as  liquidator  of  the 
company,  being  now,  and  at  the  date  of  his  appointment,  a  debtor  of  the  Clin- 
ton and  Port  Hudson  Railroad  Company. 

8d.  That  the  action  is  premature,  no  action  having  been  filed  by  plaintiir 
of  his  administration ;  which  is  alleged  to  be  necessary  for  the  purpose  of 
ascertaining  the  amount  for  which  the  several  stockholders  are  liable  to  con- 
tribute. 

Upon  the  first  exception,  the  argument  of  defendant  is,  substantially,  thmt 
the  charter  of  the  Clinton  and  Port  Hudson  Railroad  Company  is  a  contract 
beb^-een  the  State  and  the  corporators :  that  it  embraces  no  provision  relative 
to  the  liquidation  of  the  affairs  of  the  company  in  the  event  of  its  dissolution  by 
forfeiture  or  otherwise,  and  neither  actually  nor  constructively  vests  any  right 
in  the  State  to  provide,  by  subsequent  legislation,  for  its  liquidation.  That^ 
consequently,  any  such  legislation  impairs  the  obligation  of  a  contract 

This  conclusion  does  not  seem  to  us  to  follow  from  the  premises.  Granting 
that  the  charter  of  the  corporation  was  a  contract  between  the  State  and  the 
corporators,  the  contracting  parties  must  be  deemed  to  have  had  in  view  the 
general  law  of  the  State  in  relation  to  corporations,  contained  in  the  Civil  Code. 
By  that  law  (Article  438,)  corporations  are  bound  to  the  fulfillment  of  obliga- 
tions contracted  by  them  in  conformity  to  the  purposes  of  their  incorporation, 
**  under  penalty  of  forfeiture.  That  case  has  here  arisen ;  for  the  all^ations  of 
the  petition  are  to  be  taken  as  true,  for  the  purposes  of  the  exception.  The 
Clinton  and  Port  Hudson  Railroad  Company  has  forfeited  its  charter ;  and  it 
is  no  violation  of  its  fundamental  compact  that  the  State  has,  by  subsequent 
legislation,  supplied  an  hiatus  or  omission  in  the  law,  and  ordained  a  course  of 
proceeding,  necessary  to  make  Article  438  of  the  Code  operative,  and  to  pro- 
tect the  rights  of  the  creditors,  as  well  as  of  the  corporators. 

Thus,  we  see,  that  in  section  5th  of  their  charter,  this  corporation  was  au- 
thorized to  borrow  money  for  the  objects  of  their  incorporation,  by  the  pledge 
of  stocks  or  other  security,  and  to  issue  certificates  or  other  evidence  of  such 
loans.  Acts  1833,  p.  16.  And  the  Act  amending  the  charter,  section  4,  and 
following,  authorizes  the  company  to  borrow  $250,000  and  to  issue  their  bonds, 
bearing  interest,  and  redeemable  in  capital  at  eight,  fifteen  and  twenty  years 
after  date.    Acts  1834,  p.  115. 

It  certainly  was  not  in  the  contemplation  of  the  Legislature  nor  of  the  cor- 
poration, that  those  who  should  lend  their  money  upon  the  &ith  of  the  bonda 
issued  in  conformity  to  these  provisions  of  the  charter,  and  upon  the  securitj 
of  the  property  mortgaged  by  the  corporators,  would  be  remediless,  in  case  of 
a  failure  to  redeem  the  bonds  at  maturity,  or  to  meet  the  interest  as  it  accrued. 
The  law  being  silent,  however,  as  to  the  remedy,  it  was  not  only  constitutional 
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but  obligatoiy  upon  the  Legislatare,  to  provide  one  when  the  corporation  should        Hatmb 
be  found  in  de&ult.     As  long  ago  as  1839,  it  was  decided  by  the  Supreme        OAans. 
Court,  that  the  forfeiture  which  was  the  legal  consequence  of  such  default, 
coaki  not  be  assumed  as  an  existing  fact,  by  a  debtor  of  a  corporation  in  defence 
of  a  suit  instituted  by  the  corporation  against  him,  but  must  be  enforced  by 
action  at  the  instance  of  the  State. 

Ateha/alaya  Bank  v.  Dawson,  13  L.  R.  407.  All  the  Acts  of  the  Legislature 
eomplained  of  as  unconstitutional  by  defendants^  seem  to  ds  to  have  conformed 
to  the  principles  above  expressed,  and  to  have  had  for  their  aim  that  cardinal 
principle  of  law  and  of  morals,  "  surem  cuique  tribuere.'* 

Upon  the  second  exception,  we  have  been  referred  to  the  Act  of  Assembly 
of  April  30,  1853,  under  which  the  petitioner  was  appointed  liquidator,  which 
dedares  (section  2d,  page  265,  Session  Acts,)  that  the  liquidator  must  not  be 
a  stockholder,  debtor  or  creditor  of  the  company.  It  is  in  proof  that  the  peti- 
tioner purchased  on  the  1st  May,  1640,  and  still  holds  land  mortgaged  to  the 
Clinton  and  Port  Hudson  Company  for  the  security  of  stock ;  tbat  he  is,  in 
other  words,  in  the  same  situation  as  the  defendants  in  this  suit.  Admit- 
ting tbat  the  purchase  of  land  encumbered  with  such  a  mortgage,  made  peti- 
tioner a  debtor  of  the  Clinton  and  Port  Hudson  Railroad  Company ;  (on  which 
point  we  express  no  opinion,)  the  objection  cannot  be  raised  in  this  form.  It 
is  not  disputed  that  the  petitioner  has  received  an  appointment  of  liquidator 
from  the  Grovemor,  and  it  would  be  no  more  proper  and  regular  for  us  to  go 
behind  that  appointment,  and  upon  a  collateral  issue,  to  scrutinize  the  qualifi- 
cations or  the  disqualifications  of  the  petitioner  for  the  office  which  he  holds, 
than  it  would  be,  in  a  suit  brought  by  a  curator  of  a  vacant  succession  against 
a  debtor  of  the  succession,  to  examine  whether  the  appointment  of  the  curator 
had  been  preceded  by  the  advertisements  required  by  the  1108  and  1109th 
Articles  of  the  Civil  Code. 

Upon  the  third  exception,  the  petitioner  offered  to  prove  that  he  had  no 
funds  in  hand  to  distribute,  at  the  time  he  commenced  this  suit ;  which  evidence 
we  think  was  erroneously  excluded.    The  suit,  as  we  liave  seen,  was  commen- 
ced in  obedience  to  a  judgment  of  this  court  pronounced  in  the  suit  of  the  Gas 
Light  Company  y.  Bythell  Haynes.     We  see  no  reason  for  doubting  the  cor- 
rectness of  that  judgment     In  carrying  it  into  effect,  the  liquidator  has  assum- 
ed the  amount  necessary  to  be  contributed  by  each  share  of  the  capital  stock, 
to  be  three-filths  of  its  par  value,  in  order  to  meet  the  liabilities  of  the  corpor- 
ation.    This,  like  any  other  fact,  may  be  traversed  upon  the  merits,  or  the 
liquidator  may  be  held  to  prove  it  under  the  general  issue.     We  do  not  con- 
sider it  to  be  properly  a  matter  of  exception.     And  to  prevent  a  misunder- 
standing, we  think  It  proper  here  to  announce  our  conviction,  that  even  upon 
the  merits,  the  liquidator  should  not  be  held  tn  establish  with  mathematical 
precision  the  amount  of  the  contribution  necessary,  but  it  will  suffice  if  he  do 
so,  approximatively.     The  mortgage  assumed  by  the  defendants,  was  a  mort- 
gage for  the  whole  par  value  of  one  hundred  and  one  shares  of  stock.     To 
hat  extent  their  land  was  encumbered.     The  obligation  of  each  mortgagor  for 
stock  is  a  distinct  obligation,  and  can  be  enforced  by  the  corporation  or  its 
egal  representatives,  by  a  distinct  action.     The  mortgagor  or  third  possessor  of 
>roperty  mortgaged  cannot  complain  at  being  sued  for  a  less  amount  than 
hat  called  for  by  the  mortgage.     His  right  will  always  remain,  of  looking  to 
tie  stockholders  or  holders  of  property  mortgaged  for  the  security  of  stock,  to 
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HiTm       be  refunded  pro  rati  what  he  shall  have  been  compelled  to  pay  upon  the  mort- 
gage. 
It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 

be  reversed ;  that  the  exceptions  filed  by  defendants  be  overruled  and  the  cause 
remanded,  to  be  proceeded  in  according  to  law ;  and  it  is  further  ordered  and 
decreed,  that  the  appellees  pay  costs  of  appeal. 


L.  BssTOBo  17.  U.  S.  Mail  Steamship  Compant  or  New  York. 

Bte&men  are  more  eaatly  managed  than  Balling  yeneUi,  therefore  it  is  the  duty  of  the  masters  of  tbe 
former  to  adopt  such  precautions  as  to  avoid  collision  with  the  latter ;  and,  where  a  colliaion 
occurs,  unless  it  be  shown,  on  behalf  of  the  steamer,  that  the  accident  was  unaTotdaUe,  vttlt  due 
precautionarjr  measures  on  its  part,  the  loss  will  fall  on  its  owners. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  BucJianan,  J. 
Z,  LetouVy  for  plaintiff,    ff.  K  Strawhridge,  for  defendant  and  appellant 

OoDEN,  J.  From  the  CTidence  which  is  very  conflicting,  it  might  be  con- 
sidered doubtful  whether  the  plaintiffs^  boat  was  moored  in  a  proper  place  at 
the  time  of  the  iiyury ;  the  testimony,  howeyer,  preponderates  on  that  point. 
The  District  Judge  came  to  that  conclusion,  and  we  are  not  satisfied  he  erred 
in  so  doing  in  favor  of  the  plaintiffs,  as  the  defendants  have  not  shown  that  the 
accident  was  unavoidable  with  due  precautionary  measures  on  their  part,  we 
are  of  opinion  that  the  loss  should  fall  on  them.  It  has  been  held  that  steam 
vessels  are  to  be  regarded  in  the  light  of  vessels  navigating  with  a  fair  wind, 
that  the  master  having  the  steamer  under  his  command,  both  by  altering  the 
helm  and  stopping  the  engines,  it  is  his  duty  to  adopt  such  precautions  as  to 
avoid  collision  with  sailing  vessels.  St,  John  v.  Paine  et  al.,  10th  Howard^s  U. 
S.  R.  657.    Nmtan  v.  Stebbin,  lb.  586. 

This  principle  is  more  obviously  correct  when  applied  to  a  collision  by  a  steam 
vessel  with  a  sailing  vessel  while  moored  at  the  wharf,  because  the  duty  of 
avoiding  a  collision  is  more  easily  performed  by  the  steamer  in  such  a  case,  than 
when  the  vessel  she  is  approaching  is  under  sail. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 


Mrs.  T.  Eobertson  v,  G.  H.  Davis,  her  Husband.— Kelly,  Conynohaii 

&  Co.,  Interyenors. 

The  wife  has  no  action  against  her  husband  for  a  dissolation  of  the  commnnlt)',  unless  she  has  rights 
and  claims  against  him,  whioh  are  in  danger  flrom  his  embarrassments  or  mismanagement, 

A  note,  given  by  the  husband  and  wife,  is  not  binding  on  the  latter,  onloss  it  be  proved  that  the  ook- 
sideration  enured  to  her  separate  benefit. 

Where  the  husband  and  wife  each  had  a  plantation  at  the  time  of  the  marriage,  and  the  merchant 
kept  the  account  of  both  plantations  in  the  name  of  the  husband,  and  the  proof  does  not  dlsttagoiah 
the  items  which  relate  to  each,  judgment  will  not  be  rendered  against  the  wife. 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Burh 
J.    J,  M.  Brunot  and  E,  W,  Eobertson,  for  plaintiff.     C.  RatliffsMd  A.  Jf, 
Dunn^  for  defendant  and  appellant,     G.  S,  Lcteey,  for  interveners. 
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BucHAHAiT,  J.    The  plaintiff's  action  is  threefold: 

L    For  the  administration  of  her  paraphernal  estate.  hA^u. 

S.    For  a  separation  of  property. 

8.     For  a  partition  of  the  common  property. 

The  Judge,  hy  an  order  made  immediately  on  the  filling  of  the  petition,  gave 
to  the  plaintiff  the  administration  and  management  of  her  paraphernal  estate. 

He  also  granted  an  injunction  in  acccordance  with  the  prayer  of  the  petition, 
inhibiting  the  defendant  from  disposing  of  the  effects  belonging  to  the  commu- 
nity of  acquets,  until  the  further  order  of  the  court 

In  the  progress  of  the  trial  in  the  court  below,  the  plaintiff  discontinued  so 
mudi  of  her  suit  as  demanded  a  partition  of  the  common  effects. 

The  plaintiff  and  defendant  were  married  in  1849.  Plaintiff  owned  at  the 
time  of  the  marriage,  a  sugar  plantation  in  East  Baton  Rouge  and  slaves. 
Her  husband  had  the  admimstratfon  of  this  paraphernal  estate,  with  her  con- 
sent, until  the  institution  <^  this  suit;  in  January,  1 852.  The  right  of  the  mar- 
lied  woman  to  resume  at  any  time  the  administration  of  her  paraphernal  pro- 
perty, is  ordered  by  Article  2364  of  the  Civil  Code.  It  has  not  been  denied  in 
the  defendanrs  pleadings,  nor  is  there  any  proof  that  the  defendant  ever  refused 
to  aflow  his  wife  to  administer  her  pMraphemal  property.  So  far  as  that  branch 
of  the  suit  is  concerned,  the  plaintiff^s  object  was  accomplished  as  soon  as  the 
petition  «as  filed,  by  the  order  of  the  Judge  above  mentioned. 

As  to  the  demand  in  separation  of  property,  it  is  put  in  the  petition  upon  the 
ground  of  the  disorder  of  defendants  afhira.  There  is  no  evidence  in  the  record 
to  support  this  allegation  of  the  petition ;  and  the  law  does  not  give  to  the  wife  an 
actioo  against  her  husband  for  a  dissolution  <^  the  community,  unless  she  has 
rigfatB  and  claims  against  her  husband,  which  are  in  danger  from  his  embarrass-, 
meats  or  mismanagement  No  such  case  is  here  presented,  and  the  plaintiff's 
action  most  consequently  fail 

JTeHy,  Ganyik§hmm  A  Co^  a  commercial  firm  in  New  Orleans,  have  intervened 
in  this  suit,  ailing  themselves  to  be  creditors  of  plaintiff  and  defendant  jointiy 
and  severally,  of  the  community,  denying  the  right  of  plaintiff  to  have  a  parti- 
tion of  the  community  property  until  the  community  should  cease  by  the  disso- 
lution of  the  marriage,  or  until  the  debts  of  the  community  be  paid ;  praying 
that  the  demand  of  plaintiff  for  a  partition  be  rejected  until  the  debts  are  paid, 
and  that  the  common  propeii^f  be  sold  to  an  amount  sufilcient  to  pay  interve- 
ners' datrn,  and  te  be  decreed  the  privilege  of  factors  and  furnishers  of  supplies 
on  the  crops  and  on  the  plantatioa  Intervenors  exhibit  an  account  current, 
shewing  a  balance  of  $8434^  which  they  claim  with  interest  of  plaintiff  and  de- 
fendant in  9oUda.  There  was  judgment  against  defendant  in  favor  of  the  inter- 
venors in  the  District  Court;  and  as  the  correctness  of  the  daim  is  admitted  by 
defendant  in  this  Court,  there  is  no  reason  to  disturb  the  judgment  so  far  as  he 
is  concerned. 

As  regards  the  plaintiff^  we  remark  that  a  large  portion  of  the  claim  of  inter- 
venors is  evidenced  by  a  note,  joint  and  several  in  its  form,  signed  by  plaintiff 
and  defimdant,  in  favor  of  intervenors,  for  the  sum  of  six  thousand  dollars,  dated 
February  18,  1851,  and  payable  February  Ist,  1852.  This  note  is  not  binding 
en  plaintiff^  at  least  without  evidence  that  its  consideration  enured  to  her  sepa- 
rate benefit  a  C,  Art  2412 ;  10  Rob.,  68 ;  5  An.,  495,  586.  And  the  ac- 
count altogether  is  not  in  such  a  shape  as  enables  us  to  act  upon  it,  as  far  as 
the  liabilxty  of  plaintiff  *s  paraphernal  estate  is  concerned.     The  account  current 
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Buvm  jg  headed  as  follows:  "General  C,  H.  Davis  and  m/ej  general  account,  in  ace. 
Blau.  current  ^\ih  Kelly,  Cony  nghamtS}  Cc^^  The  husband  was  owner  of  a  cotton 
plantation  at  the  time  of  the  marriage,  and  the  wife,  as  we  have  already  seen,  of 
a  sugar  plantation. 

The  afiairs  of  the  husband  and  wife  are  blended  together,  and  the  evidence, 
that  of  the  book-keeper,  offered  in  support  of  the  claim,  does  not  pretend  to  dis- 
tinguish those  items  which  relate  to  each.  It  may  be  that  the  defendant  will  be- 
come a  creditor  of  the  plaintiff  by  paying  the  intervenors,  but  that  will  have  to 
be  the  subject  of  future  enquiry  and  settlement  The  intervenors  have  clearly 
no  right  to  a  personal  judgment  against  plaintiff  in  this  action. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  in  the  main  action  be 
affirmed  so  far  as  it  grants  the  plaintiff  the  administration  of  her  parapher- 
nal estate,  but  that  the  judgment  for  separation  of  property  be  reversed; 
the  costs  of  said  main  action  to  be  paid  by  plaintiff,  except  those  of  the 
filing  of  the  petition  and  of  the  order  thereupon,  which  are  to  be  paid  by  defend- 
ant. And  it  is  further  decreed  that  the  judgments  upon  the  intervention  be 
affirmed,  without  prejudice  of  the  rights  of  intervenors  and  defendant,  if  any 
they  have,  against  plaintiff.  The  costs  of  the  intervention  to  be  paid,  one-half 
by  defendant  and  one-half  by  the  intervenors. 

Lastly,  that  the  costs  of  appeal  be  borne  by  appellee. 


9  270 
^  Joseph  Purl  v,  D.  Miles  et  al. 

Where  the  quantity  of  land  (a  not  expressed  (n  the  title,  tt  may  be  established  by  iiroof  of  the 

posseulon  which  the  party  haa  had  under  it.    0.  C.  640. 
Parol  evidence  is  admissible  to  estabrish  the  boandarles  and  limits  assigned  by  the  plaintiff  hlaweif, 

who  was  the  yendor  of  both  tracts.    C.  C.  840. 
To  establish  a  title  under  a  sale  by  virtue  of  a  writ  of  ^.  /b.,  no  other  part  of  the  record  need  be 

produced,  it  being  for  the  party  questioning  the  validity  of  such  sales,  to  prove  by  other  parts  of 

the  record,  the  irregularities  on  which  he  relies  to  destroy  the  presumption  of  omHi^i  Hie  acta. 

APPEAL  from  the  District  Court  of  West  Feliciana.  This  cause  was  tried 
by  a  jury,  before  Sterling,  J.  (7.  Ratliff^  for  plaintiff  and  appellant. 
/.  A,  Patterson,  and  Brewer  A  Collins,  for  defendants. 

Oqdbn,  J.  (V^ooRHiES,  J.,  absent.)  The  plaintiff  claims  a  tract  of  land  in 
the  possession  of  the  defendant  Cook,  alleging  that  it  forms  part  of  a  tract  of 
816  acres,  which  he,  the  plaintiff,  sold  to  William  D,  Eea,  on  the  19th  of  De- 
cember, 1837,  and  subsequently  repurchased  at  a  Sheriff  ^s  sale,  to  satisfy  his 
judgment  against  Sea  for  the  purchase  money.  The  defendant  denies  that  the 
land  he  is  in  possession  of,  is  embraced  by  the  title  acquired  by  the  plaintiff 
under  the  Sheriff  *s  sale,  and  claims  to  derive  his  title  from  a  sale  made  hy  the 
Sheriff  under  an  execution  issued  on  a  judgment  rendered  in  favor  of  the 
plaintiff  in  this  suit  aganist  W,  M,  Christian.  He  further  avers,  that  ChriS" 
tian  bought  the  property  from  Burgess  NoUs^  by  a  notarial  act  of  sale  passed 
on  the  26th  of  December,  1839,  and  plead  the  prescription  of  ten  years. 

The  plaintiff,  in  1845,  transferred  to  the  defendant  a  judgment  he  had  ob- 
tained against  Christian,  stipulating  in  the  transfer  that  there  should  be  no 
recourse  or  lien,  if  the  purchase  of  the  judgment  by  Cook  should  be  an  entire 
loss.     Under  that  judgment,'  the  defendant,  Cook,  caused  an  execution  to  issue 
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tod  purchased  the  knd  belonging  to  Christian y  in  satisfaction  of  it    In  both  ^^ 

the  sales  from  Nol€$  to  Christian,  and  the  adjudication  by  the  Sheriff  to  the 
defendant,  the  land  is  described  as  containing  265  acres.  In  the  former  title, 
it  is  described  as  bounded  above  by  the  heirs  of  Brenton^  and  below  by  lands 
belonging  to  W.  D.  Rea,  with  reference  to  natural  objects  to  designate  those 
boundaries,  and  in  the  latter  as  having  a  front  of  seven  arpents  on  the  river 
MissisappL  The  tract  of  land  subsequently  purchased  by  the  plaintiff,  is  de- 
scribed as  containing  eight  hundred  and  fifteen  acres,  adjoining  lands  of  Bur^ 
gem  N6le$.  As  this  sale  to  the  plaintiff,  under  his  execution  against  Rea,  was 
made  in  1850,  long  after  the  deed  from  NoUs  to  Christian^  and  the  Sheriff's 
sale  to  Cooh  had  been  placed  on  record,  and  as  it  is  shown  by  the  evidence  that 
NoUt,  Christian  and  CBoh^  had  all  been  in  possession  of  the  land  according  to 
the  boundaries  of  the  title  made  by  N'oles  to  Christian  in  1839,  it  would  be 
inferred  that  the  plaintiff,  when  he  acquired  the  tract  of  Rea^  described  "  as 
^tkng  lands  of  Burgess  Nbles^""  bought  with  reference  to  the  land  then  and 
now  possessed  by  the  defendant  as  the  upper  boundary.  It  is  however  alleged, 
tbat  Burgee  NoUs  acquired  all  the  title  he  ever  had,  by  a  sale  the  plaintiff 
made  to  him  on  the  8th  of  August,  1836.  On  referring  to  that  deed,  we  find 
an  extremely  vague  and  uncertain  description  of  what  was  sold.  Jtmeph  Purl 
ind  wife  sell  to  Burgess  Nbles,  land  described  as  follows :  "  One  acre  of  land 
on  the  Mississippi  river,  being  the  upper  part  of  the  tract  sold  to  this  appearer 
on  the  13th  June,  1835,  in  the  parish  of  Avoyelles,  by  Peter  Leglise^  and  run- 
ing  back  forty  acres.  They  further  sell  to  said  Burgess  Notes,  all  that  the  said 
trutof  land  as  above  described  contains  over  and  above  1,055  acres,  making 
it,  not  to  be  mistaken,  one  acre  front,  running  back  forty  acres  on  the  upper 
fine,  adjoining  the  land  of  Brenton\  heirs,  or  lastly  owned  by  them,  and  then 
an  that  said  tract  contains  over  and  above  said  one  thousand  and  fifty-five 
acresL^  ^oUs  was  to  have  the  land  of  Brsnten's  heirs  as  his  upper  line,  a  cer- 
taiB  quantity  of  one  acre  front  by  forty  in  depth,  and  besides  an  uncertain 
qoantity  depending  on  how  milch  land  there  was  in  the  whole  tract  purchased 
hf  Purl  from  Leglise,  Afterwards,  on  the  29th  May,  1837,  the  plaintiff  sold 
to  James  S.  Purl  200  acres,  described  as  being  **  the  lower  part  of  the  land 
purchased  by  Joseph  Purl  of  Pster  Leglise;^^  and  on  the  19  th  of  December, 
1837,  he  sold  to  W.  D.  Rett^  815  acres,  described  as  adjoining  lands  of  Burgess 
Soles,  and  running  dowa  for  compliment  and  adjoining  below  lands  of  James 
&  Purl,  being  the  same  tract  purchased  by  said  Joseph  Purl  of  Peter  LeglUe" 
It  is  shown  by  the  testimony  of  Rea  and  of  another  witness,  that  when  the 
last  sale  took  place,  the  plaintiff  pointed  out  to  Rea,  as  the  upper  comer  of  the 
tract  he  was  selling  him,  an  oak  tree,  which  he  also  said  was  the  lower  corner 
of  the  tract  he  had  previously  sold  to  Burgess  Notes,  At  that  time  Notes  wfis 
liviog  on  the  land,  and  one  of  the  witnesses  states  that  the  line  from  the  oak 
tree  ran  near  Nol^t^  garden.  The  possession  of  Notes  and  those  who  after- 
rirds  derived  title  from  him,  as  shown  by  this  testimony,  is  not  inconsistent 
1  th  the  written  title  from  the  plaintiff  under  which  they  held.  The  plaintiff 
c  i  not  think  proper  to  produce  the  title  of  Leglise,  by  which  it  could  have 
I  «a  ascertained  exactly  how  much  land  Notes  acquired  by  his  purchase.  We 
i  nk  the  burden  of  proof  rested  on  the  plaintiff,  who  was  the  author  of  Notes* 
t  je  to  show,  by  the  production  of  his  own  title  from  Legtise,  the  exact  quan- 
t  f  of  land  derived  by  Notes,  under  the  sale  made  to  him  by  the  plaintiff.  The 
t  wnship  map  shows  two  surveys  below  the  Brenton  tract,  which,  together. 
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^^  contain  an  area  of  1284  acres,  and  if  the  title  from  Leglite  embraced  both  of 
these  surreys,  Ifoles  would  have  had  a  right  to  exactly  the  quantity  of  land 
which  he  sold  to  Christian.  When  the  quantity  of  land  is  not  expressed  in 
the  title,  it  may  be  established  by  proof  of  the  possession  which  the  party  haa 
had  under  it  Art.  845  C.  C.  Parol  eyidence  was  admissible  to  establish  the 
boundaries  and  limits  assigned  by  the  plaintifif  himself  who  was  the  vendor  o  f 
both  tracts.  Civil  Code,  Art  840.  Gruyoso  v.  Baldmn^  8  N.  S.  660;  and  the 
objection  taken  by  the  plaintiff  to  the  competency  of  Eta  as  a  witness,  on  the 
ground  that  he  had  once  been  an  owner  of  the  land,  and  was  warrantor  of  the 
title,  was,  we  think,  properly  overruled.  The  defendant  offered  in  evidence  aa 
muniments  of  his  title,  the  judgment,  writ  of  JL/bl  and  Sheriff's  return  in  the 
suit  of  Joseph  Purl  v.  W.  M.  Christian^  which  was  objected  to,  on  the  ground 
that  a  part  of  the  record  could  not  be  received,  if  the  party  against  whom  it 
was  offered,  required  the  production  of  the  whole  record.  It  is  well  settled, 
that  to  establish  a  title  under  a  sale  by  virtue  of  a  writ  of  ^.  /<k,  no  other  part 
of  the  record  need  be  produced,  it  being  for  the  party  questioning  the  validity 
of  such  sale,  to  prove  by  other  parts  of  the  record,  the  irregularities  on  which 
he  relies,  to  destroy  the  presumption  of  ^mnia  riU  aota.  The  evidence  was 
properly  received. 

The  verdict  of  the  jury  in  favor  of  the  defendant  being  in  conformity  with 
the  views  we  entertain  of  the  relative  titles  of  the  parties,  it  is  unnecessary  to 
examine  the  plea  of  prescription  also  relied  on  by  the  defendant 

It  is  therefore  ordered  and  acQudged,  that  the  judgment  of  the  court  below 
be  affirn^  with  costs. 


H.  Cahl  v.  H.  C.  Young  et  aL  • 

A  creditor  c«n  only  proceed  agaloBt  his  debtor's  debtor  by  citinf  him  to  mserer  laterrqfatoifea» 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Robertson^  J. 
G,  S,  Lacey^  for  plaintiff  and  appellant    A,  M.  Dunn^  for  defendant. 

Slidell,  G.  J.  (VooBHiBs,  J.,  absent)  Henry  Carl,  having  been  subro- 
gated to  the  rights  of  Bonner  A  8mit\  upon  a  twelve  months*  bond,  si|ped  by 
himself  as  security,  and  Eunice  Lilly  as  principal,  caused  an  execution  to  be 
issued.  No  property  of  Eunice  Lilly  having  been  found,  the  Sheriff  seized 
the  rights  and  credits  belonging  to  her  in  the  hands  of  Henry  (Z  Tounff  and 
Sarah  Louden^  and  then  the  petition  was  filed  in  this  suit,  stating  the  seizure, 
alleging  that  they  were  indebted  to  Eunice  Carl  in  an  amount  more  than  suf- 
ficient to  satisfy  the  writ,  and  asking  judgment  against  them.  To  this  mode  of 
proceeding,  the  defendants  excepted,  on  the  ground  that  no  interrogatories 
having  been  propounded  to  the  defendants^  the  action  would  not  lie^  The  ex- 
ception was  sustained  and  the  plaintiff  has  appealed. 

We  find  no  error  in  the  judgment  As  a  general  rule,  a  debtor  is  salyect  to 
the  pursuit  of  his  creditor,  and  not  of  the  creditor  of  his  creditor.  To  iacili* 
tate  judgment  creditors  in  the  collection  of  their  claims,  the  remedy  of  the 
statute  of  1889  was  given,  and  those  who  desire  its  benefit,  must  exercise  the 
remedy  in  the  manner  provided  by  the  statute,  to  wit,  by  citing  the  third  per- 
son to  answer  interrogatories. 

Jugment  aflBrmed ;  costs  of  appeal  to  be  paid  by  appellant 
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J.  OooDLOs  et  al.  v.  B.  B.  Bogers. 

WlMD  it  Buj  be  inferred  that  it  entered  into  tlie  contemplation  of  tlte  parties  to  a  contract  that 
a  imar  mill  and  engine,  wlkich  the  manufactorer  undertook  to  put  up  within  a  given  time,  on  the 
rfa-ti*iim  of  a  planter,  were  for  the  porpote  of  Uking  off  a  certain  crop,  a  failure  to  put  it  up  in 
teM  to  take  off  ftat  crop,  entitles  the  planter  to  reeoTcr  damages  for  his  loss  of  crop,  and  extra 
wages  paid  in  eonscqaenee  of  the  delaj  for  alterations  and  repairs,  in  potting  the  sugar  mill  and 
steam  engine  in  operation. 

APPEAL  from  the  District  Court  of  the  parish  of  St.  Landry,  OtertoUy  J. 
T.  H,  LewUy  for  pluntifib  and  appeDants  : 
We  eonteDd, 

IsL  Thai  the  only  damages  that  can  be  allowed,  in  this  case,  where  no  bad 
fiHtfa  is  charged  and  where  none  exists,  are  such  as  immediately  result  from  the 
defecdyeness  of  the  machinery  and  the  cost  of  repairs,  and  cannot  include  con* 
sequential  damages,  such  as  the  loss  of  cane,  &c.    Pothier  Ob.  No.  16L 

Sd.  That  only  such  damages,  as  can  be  said  reasonably  to  haye  entered 
into  the  cootemplation  of  the  parties,  at  the  time  of  making  the  contract  can 
be  allowed  on  its  pamve  Yiolation,  and  those  here  allowed  exceed  that  measure. 
U.  G.  1928,  No.  1.    Pothier  Ob.  No.  160. 

3d.  There  should  be  reciprocity  of  obligation,  in  commutatiye  contracts, 
lad  no  ooDfltradion  should  be  adopted  which  by  its  effects,  might  ruin  one  of 
the  partieSy  on  his  failure  to  comply  with  his  obligation ;  but  could  only  sub- 
ject the  other  to  the  payment  of  interest  on  his  fiiilure  to  comply  with  his  obli- 
gatioQ ;  and  the  intention  to  enter  into  such  an  unequal  contract  cannot^  in 
ftimesB  be  presumed.     La.  C.  1761.     1  Story  Eq.  Juris.  §  64  f. 

4th.     Even  supposing  the  rule  adopted  by  the  Judge  a  quo  to  be  correct,  he 
bas  allowed  £  larger  amount  of  damages  than  the  facts  in  the  case  warrant 
Smayte  S  Moore,  and  Dupre  S  King^  for  defendant : 

The  plaintiffs  are  proprietors  of  an  iron  foundry,  and  are  in  the  habit  of  fur- 
wshing  mills  and  engines  for  the  southern  sugar  planters.  They  knew  from 
them,  why  mills  and  engines  are  always  contracted  for,  to  be  put  up  at  a  parti- 
cular period ;  that  the  cane  crop  is  one  sensibly  influenced  by  the  vicissitudes 
of  the  seasons,  and  that  in  this  latitude  it  is  often  an  uncertain  crop,  resulting 
from  those  very  vicissitudes.  Hence,  plaintiffs  knew  when  they  entered  into 
the  contract,  that  if  the  cane  crop  was  not  taken  off*  by  a  particular  period, 
that  a  heavy,  if  not  a  total  lods  would  result  to  the  defendant  They  stipulated 
in  their  contract  to  fuiaish  the  defendant  with  such  a  mill  and  engine  as  would 
enable  him  to  avoid  this  loss  and  those  damaged  They  were  then  such  dama- 
ges as  were  contemplated  or  may  reasonably  be  supposed  to  have  entered 
mio  Uie  contemplation  of  the  parties  at  the  time  of  the  contract  La.  Code, 
Artl92& 

It  is  not  pretended  that  the  defendant  has  not  complied  faithfully  with  his 
put  of  the  contract  (except  the  payment  of  the  price  which  he  was  not  bound 
to  pay).  It  is  not  pretended  that  he  has  not  used  every  exertion  to  make  the 
miil  and  engine  available,  and  finding  those  exertions  ineffectual,  that  he  did 
not  make  every  other  effort  practicable  to  save  himself  from  impending  loss. 

But  the  Code  informs  us  that  the  obligation  of  contracts  extending  to  what- 
ever is  incident  to  such  contracts,  the  party  who  violates  them  is  liable  as  one 
^  the  incidents  of  his  obligations,  to  the  payment  of  the  damages  which  the 
tber  party  has  suffered  by  his  default,  that  this  violation  may  be  either  active 
>  passive  and  that  when  the  object  of  the  contract  is  any  thing  but  the  pay- 
ent  of  money,  the  damages  due  to  the  creditor  for  its  breach,  are  the  amount 
f  kies  he  has  sustained,  and  the  profit  of  which  he  has  been  deprived.  La. 
ode.  Art  1924-5  and  8. 

Nor  is  it  pretended  that  the  plaintiffs  were  prevented  by  fortuitous  events  or 
resistible  force  from  performing  their  obligations;  but  we  find  one  of  them, 
[r.  Ooodloe)  admitting  that  a  part  of  the  machinery  was  not  constructed,  as 
\  intended  it  shotild  be,  a  fact  which  must  have  been  known  to  him  before 
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OooDu>i  they  commenced  to  put  up  the  machinery  on  the  plantation  of  the  defendant. 
Nay,  a  fact  which  must  have  been  known  to  him  before  it  was  shipped  from 
the  foundry  in  Cincinnati  to  its  place  of  destination. 

The  plaintiffs  then,  if  not  guilty  of  fraud  or  bad  faith,  are  chargeable  with 
gross  negligence  (crassa  negligcntia)  and  inattention,  the  consequences  of 
which  were  as  disastrous  to  the  defendant,  as  if  the  former  had  been  practised 
upon  him  by  the  plaintiffs  and  for  which  the  law  holds  them  equally  responsible. 

Toullier  discusses  this  question  fully,  and  with  the  lucidity  characteristic  of 
his  mind.  He  puts  the  case  of  one  ( I'itius)  who  hires  to  another  vehicles  to 
gather  his  wine  crop  in  a  vineyard  distant  from  his  domicil,  whither  the  latter 
had  gone  to  make  the  necessary  preparations,  hireing  workmen,  Ac,  but  Titivi 
fails  to  furnish  the  vehicles,  and  the  vintager  is  compelled  to  hire  other  vehicles 
at  a  higher  price,  or  not  being  able  to  procure  other  vehicles  is  compelled  to 
discharge  his  workmen  and  to  postpone  the  taking  off  his  crop.  Some  days 
after,  a  hail  storm  ensues  and  destroys  his  crop,  that  he  had  previously  sold  to 
pay  his  creditors.  He  then  proposes  the  questions :  **  Me  devra-t-il  le  pri:z  de 
ma  r6colte,  en  tout  ou  en  partie  ?  Devra  t-il  m'indemniser  de  la  perte  que  j*e- 
prouve  par  la  ventc  de  mon  bien,  et  par  la  fiiillite  qui  en  a  6te  la  suite  ?" 

*'  II  est  d^abord  Evident  que  cette  dernidre  perte,  si  elle  peut  6tre  consid^ree 
comme  une  suite  de  la  fautc  de  Titiut,  en  est  une  suite  trop  6ioignee  pour  quMl 
en  doive  r^pondre.  La  cause  directe,  la  cause  immediate  de  cette  perte,  est 
dans  le  mauvais  etat  de  mes  affaires,  que  Titim  n*a  pu  ni  dii  pr^voir,  sa  condi- 
tion ne  doit  pas  kXxa  pire  pour  avoir  manque  de  parole  i  telle  personne  plnt6t 
qu^a  telle  autre,  a  une  personne  dont  les  affaires  6taient  d61abr6es,  plutot 
qu'a  une  personne  dont  les  affaires  6taient  en  bon  ^tat  Cette  perte  n'est  point 
la  suite  immediate  et  directe  de  la  faute  de  Titius  ;  elle  a  et^  produite  par  une 
cause  etrangere,  qui  ne  peut  lui  6tre  imput^e,  et  qu'il  ne  pouvait  pr^Toir." 
6  Toullier,  pp.  294,  295. 

The  distinction  here  drawn  is  a  clear  one.  There  is  no  necessary  connection 
between  the  vintager's  debts  and  his  crop ;  those  debts  may  have  been  owing 
before  he  commenced  planting.  They  may  not  have  grown  out  of  his  planting 
operations ;  but  they  may  have  been  the  result  of  vicious  courses  or  of  expen- 
sive and  careless  habits.  At  all  events,  it  was  his  misfortune,  if  not  his  fault, 
to  be  so  embarrassed  when  the  storm  came  upon  him. 

The  seizure  and  sale  of  his  property  did  not  destroy  his  crop,  nor  would  the 
retaining  of  his  property  have  prevented  the  destruction  of  his  crop.  Titiu§ 
had  nothing  to  do  with  his  debts  nor  with  the  seizure  and  sale  of  his  property 
to  satisfy  them,  but  if  he  was  prevented  or  disabled  from  gathering  nis  crop 
before  the  occurrence  of  the  hail  storm,  in  consequence  of  the  act  or  fault  of 
TitiuSy  we  shall  see  whether  Titius  is  responsible  for  the  loss  that  ensued : 

"  Mais  la  perte  de  ma  recolte,  la  devra-t-il  enti^re?  En  devra-t-il  une  partie? 
N*en  devra-t-il  rien  ?  II  faut  distinguer,  II  n'en  devra  rien  s'il  justitie  qu'il  a 
et6  empeche  d'ex6cuter  son  obligation  par  suite  d'une  force  majeure  ou  d*un 
cas  fortuit;  en  un  mot,  par  une  cause  etrangere  qui  ne  peut  lui  etre  imputee. 
Par  exemple,  si  ses  chevaux  et  ses  voiturcs  avait  ete  pris  a  la  requite  du  ma- 
gistrat  pour  les  besoins  du  gouvernement.  Si  ses  chevaux  avaient  peri  par  ac- 
cident ou  etaient  rest^s  malades.  Ccs  evcuemens  sont  dcs  causes  ^trangeres 
qui  pe  peuvent  lui  ^tre  imputees.  Mais  si  je  n'ai  pu  me  procurer  d^autres  voi- 
tures,  ou  ce  qui  esc  la  m6me  chose,  si  je  n^ai  pu  mVn  procurer  avant  Torage 
qui  a  detruit  ma  recolte,  il  semble  que,  d'apres  la  disposition  de  Tarticle  llol, 
Titius  doit  m'indemniser  de  la  perte  entiere  de  ma  recolte ;  car  on  ne  peut  rai- 
sonnablemcnt  nier  que  cette  perte  ne  soit  une  suite  immediate  et  directe  de 
Tinexecution  de  la  convention.  Toutes  mes  mesures  Etaient  prises,  le  jour  fixe, 
mes  vendangcurs  engages,  des  voitures  louees,  &c.,  &c.  Si  elles  n*avaient  pas 
manqu6,  il  est  prouvc  que  ma  vendange  eut  etc  faite,  cmmcn^e,  et  qu'elle  n^eut 
pas  ete  detruite  par  Torage  survenu  quelques  jours  aprcs.  I)ira-t-on  que  la 
cause  immediate  et  directe  de  la  perte  de  ma  recolte  a  ete  Forage  et  non  pas  la 
faute  de  Titius."     6  Toullier,  pp.  295-6-7. 

The  principle  established  in  the  hypothetical  case  put  by  Toullier  is  broader 
and  more  rigorous  in  its  operation,  than  the  one  we  are  contending  for  in  the 
case  at  bar.  In  the  former,  Titius  is  held  responsible  for  the  consequences  of 
an  unexpected  and  uncertain  event,  (a  hail  storm),  an  event  which  was  not 
foreseen  and  could  not  have  been  foreseen.  We  seek  to  hold  the  plaintiffs  lia- 
ble for  the  consequences  of  an  event  which  is  as  certain  as  that  the  seasons 
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saooeed  each  other.     We  know  that  the  fruits  of  the  earth,  ripened  hy  an  an  turn-       Oooolob 
nal  sun,  unless  gathered,  are  doomed  to  perish  by  the  frosts  and  winds  of  win-        Boon, 
ter.     Hence,  man  looks  and  prepares  for  the  appointed  visits  and  consequences 
of  the  seasons,  with  as  much  confidence  and  care  as  he  does  for  returning 
night  and  day,  or  for  other  phenomena  occurring  under  the  operation  of  the 
laws  of  nature. 

In  Tain  then,  is  it  asserted  that  plaintiffs  did  not  foresee  the  loss  of  that  crop, 
in  the  event  of  a  non-compliance  with  their  contract.  Eoually  vain,  would  it 
be  to  assert  they  did  not  know  its  salvation  rested  with  tnem  alone,  and  that 
the  defendant  was  powerless  and  wholly  at  their  mercy. 

But  we  are  not  left  to  the  commentaries  and  reasoning  of  foreign  jurists  for 
light  on  this  question.     The  principle  is  a  settled  one  in  our  jurisprudence. 

In  the  case  of  Findley  y.  Breedhve^  Bradford  &  Robeson,  4  M.  R.  N.  S.,  page 
1(^,  a  steam  engine  was  furnished  to  the  defendants  for  the  price  of  which 
they  were  sued,  and  the  pajrment  of  which  they  resisted,  on  the  ground  that 
die  machinery  was  imperfect  and  defective.  They  further  claimed  damages  in 
reconvention  for  the  loss  sustained  by  them. 

Hie  plaintiffs  in  that  case  as  in  the  case  at  bar,  attempted  to  screen  them- 
sdres  from  the  payment  of  damages  by  contending  that  their  responsibility 
was  limited  to  the  value  of  the  machinery  which  should  prove  defective,  and 
thai  their  warranty  only  extended  to  replacing  those  parts  which  were  ascer- 
tained to  be  defective,  but  the  court  ruled  that  the  law  extends  the  obligation 
much  farther. 

After  defining  damages  to  be  the  loss  which  a  person  has  sustained  or  the 
gain  which  he  has  missed,  the  court  go  on  to  remark,  "  In  practice  this  right  is 
restrained  to  such  injury  or  damage,  as  is  the  direct  and  immediate  consequence 
of  the  fiulure  of  the  contract  The  writers  on  the  civil  law  illustrate  this  rule 
by  manj  examples  which  it  is  unnecessary  to  notice.  We  think  that  where 
the  owner  of  a  boat  contracts  for  an  engine,  and  loses  the  use  of  her  for  several 
months^  in  consequence  of  the  defects  in  the  machinery,  that  the  money  actu- 
ally ejpended  and  the  loss  of  gain  directly  resulting  from  these  defects  comes 
within  the  definition  just  given." 

BucHAXAH,  J.  ( YooBHiES.  J.,  abscut.)  The  contract  of  plaintiffs  was  to 
boDd  and  put  in  operation  on  the  plantation  of  defendant,  a  sugar  mill  and 
steam  engine.  The  contract  was  made  on  the  8th  January,  1849,  and  the 
plaintiflfe  agreed  to  deliver  the  mill  and  engine  at  the  Plaquemines  landing,  on 
or  before  the  18th  June,  1849.  On  his  part,  the  defendant  bound  himself  to 
haul  the  said  machinery  to  his  sugar-house ;  to  furnish  the  necessary  brick- 
work and  timber  for  putting  up  said  machinery,  and  a  suitable  number  of 
hands  to  assist  in  putting  up  the  same,  within  thirty  days  from  the  delivery  of 
the  same  at  Plaquemines. 

The  law  of  Louisiana  on  the  measure  of  damages  for  the  inexecution  of  con- 
tracts is  found  in  Articles  1928,  2294,  2296  and  following  of  the  Civil  Code. 

"  Every  person  is  responsible  for  the  damage  he  occasions,  not  merely  by  his 
act,  but  by  his  negligence,  his  imprudence,  or  his  want  of  skill.*'    Art.  2295. 

**  When  the  object  of  the  contract  is  any  thing  but  the  payment  of  money, 
the  damages  due  to  the  creditor  for  its  breach  are  the  amount  of  the  loss  he  has 
sustained  and  the  profit  of  which  he  has  been  deprived,  under  the  following 
exceptions  and  modifications: 

Ist.  When  the  debtor  has  been  guilty  of  no  fraud  or  bad  &ith,  he  is  liable 
only  for  such  damages  as  were  contemplated,  or  may  reasonably  be  supposed 
to  have  entered  into  the  contemplation  of  the  parties  at  the  time  of  the  con- 
tiacL*'    G.  a  192a 

It  appears  to  ns  evident  that  it  entered  into  the  contemplation  of  the  plaintiffs 

as  well  as  of  the  defendant,  that  the  sugar  mill  and  steam  engine  in  question 

were  to  grind  the  crop  of  sogar  cane  of  1849,  on  the  defendant's  plantation. 

The  plaintiffs  were  extensive  manufacturers  of  these  articles  in  Cincinnati  for 
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GooDLoi       the  Louisiana  market,  and  the  contract  was  made  by  Jcm€$  Ooodloey  in  peiwm, 
Boaiu.       on  a  plantation  in  Opeloasas. 

This  being  conceded,  it  follows  that  the  parties  must  have  contemplated  that 
the  making  of  the  crop  of  1849,  might  be  deUjed  or  frustrated  by  a  failure  to 
fulfil  the  contract,  the  damage  therefrom  resulting  might,  therefore,  amount  to 
the  total  loss  of  the  crop,  or  to  a  partial  loss. 

For  such  loss,  we  consider  the  plaintifis  under  their  contract,  would  be  liable, 
according  to  the  law  cited. 

Applying  this  law  to  the  facts  of  this  case,  we  find  it  in  proof, 
1st    That  plaintiffs  were  guilty  of  negligence  in  executing  their  contract, 
by  Doaking  a  right  hand  engine  instead  of  a  left  hand  engine,  which  their  writ- 
ten contract  called  for. 

2d.  That  they^failed  to  execute  their  contract,  in  this,  that  the  castings  bad 
defects  which  caused  their  breakage,  when  the  mill  was  put  in  operation. 

Sd.  That  the  plaintiffs  were  guilty  of  want  of  skill  in  putting  up  the  sugar 
mill  out  of  line,  by  which  it  was  strained  and  broken. 

4th.  That  the  alterations  and  repairs,  necessary  for  changing  the  engine 
from  right  hand  to  left  hand,  and  for  repairing  the  breakage,  &c.,  caused  a  delay 
of  twenty-one  days  in  the  grinding  of  defendant's  crop. 

6th.  That  defendant  was  compelled  to  windrow  his  crop  to  preserve  it  from 
the  frost,  by  reason  of  the  above  delay ;  occasioning  a  deficiency  of  sugar,  esti- 
mated by  witnesses  at  from  ten  to  forty  per  cent,  of  the  crop. 

6th.  That  defendant  paid,  in  consequence  of  the  delay,  twenty-one  days 
extra  wages  of  six  hired  hands,  at  one  dollar  per  day  each,  as  well  as  extra 
time  of  an  engineer. 

Under  the  law  and  the  evidence,  we  consider  the  defendant  entitled  to  re- 
cover damages  for  his  loss  of  crop  and  extra  wages  paid,  in  consequence  of  the 
delay  for  alterations  and  repairs  in  putting  the  sugar  mill  and  steam  engine  in 
operation :  said  delay  being  caused  by  plaintiffs*  fault,  and  by  their  failure  to 
execute  their  contract 

The  measure  of  damages  for  the  inexecution  of  contracts,  as  we  have  seen, 
by  Article  1928  of  the  Louisiana  Code,  is  the  amount  of  loss  sustained  by  the 
obligee,  and  profit  of  which  he  has  been  deprived,  subject  to  the  modifica.tion 
that  when  there  is  no  bad  faith  or  fraud,  the  obligor  is  liable  only  for  damages 
that  may  reasonably  be  supposed  to  have  been  contemplated  by  the  parties  at 
the  time  of  the  contract 

The  rule  with  its  modification,  is  taken  verbatim  fix>m  the  Code  Napoleon, 
Articles  1149  and  1150.  And  those  Articles  of  the  French  Code  in  turn,  were 
borrowed  from  Pothier  on  Obligations,  No.  159  and  160.  It  must  not  be  sup- 
posed,'however,  that  Pothier  was  the  author  of  the  rule.  He  tells  us  himself 
that  it  is  as  old  as  the  Roman  Law,  and  gives  us  the  text  of  the  Pandects  in 
which  it  was  expressed  It  is  known  to  American  jurists  by  the  name  of  Con- 
sequential damages ;  and  those  are  distinguished  into  proximate  and  remote. 
Mr.  Sedgwick,  in  the  third  chapter  of  his  treatise  on  the  measure  of  Damages, 
has  collected  authorities  on  this  subject  from  many  difierent  quartera  From  his 
researches,  it  appears  that  the  doctrine  of  the  civil  and  common  law  is  not 
materially  different  In  the  case  of  Amutrong  ▼.  Perq/j  5th  Wendell,  the  lan- 
guage of  the  Supreme  Court  of  New  York  was  as  follows :  *'  Consequential 
damages  may  naturally  arise  from  the  breach  of  a  contract,  but  they  often 
depend  on  the  peculiar  circumstances  of  the  case.  Such  are  allowed  without 
being  stated  in  the  pleadings,  as  are  the  fair  legal  and  natural  result  of  the 
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breftch  of  ttie  defendants'  agreement — ^if  they  do  not  thus  result  the  jury  can-       Goodlm 
not  aDow  them,  unless  they  are  stated  in  the  declaration,  and  established  by 
proofs."    And  in  Grreenleaf  on  Evidence,  yoI.  2,  p.  210,  it  is  said,  **  the  damage 
to  be  recoYered  must  always  be  the  natural  and  proximate  consequence  of  the 
act  complained  ot" 

It  Beems  to  us  that  the  loss  of  the  defendant's  crop,  and  the  extra  wages  of 
hands  hired  by  him,  were,  in  the  language  of  these  authors,  the  natural  and 
proximate  results  of  the  &ilure  of  plaintiffs  to  comply  with  their  obligation ;  or 
as  an  anlhority  from  the  Scottish  law,  cited  by  Sedgwick,  expresses  it,  a  cer- 
tain resulting  damage.  Lord  Kaine's  Principles  of  Equity,  Book  1,  part  1,  ch. 
1,§5. 

Our  own  Reports  contain  a  case  where  the  fiusts  were  precisely  similar  to  the 
present  one,  with  the  exception  that  the  sugar  mill  was  not  contracted  to  be 
put  in  c^>ention  by  the  manufacturer. 

The  language  of  Judge  Martin,  in  deliyering  the  opinion  of  the  court,  was  as 
IbDows :  '*  In  the  present  case,  as  no  fraud  or  bad  faith  is  alleged  against  the 
defendant,  his  liability  must  extend  to  such  items  as  are  to  be  presumed  to 
hare  entered  into  his  contemplation  at  the  time  of  the  contract  These  are, 
the  price  ci  the  mill — expenses  of  removing  it  to  the  appellants  plantation,  and 
of  patting  it  up  and  taking  it  down— of  attempts  to  render  it  available.  These 
are  the  losses  which  must  have  been  contemplated  as  attending  the  delivery  of 
an  insufficient  mill.  Next,  the  sugar  and  molasses,  which  the  appellant  £uled 
to  make ;  these  are  the  profits  of  which  he  was  deprived.'*  Lobdell  v.  Pa/rher^ 
Sd  L.  R.  332. 

In  that  case,  the  remedy  sought  and  awarded,  was  the  rescission  of  the  con- 
tract and  damages  in  addition,  for  a  defective  sugar  miU.  The  authority  of 
Pothier  was  quoted  in  support  of  the  views  of  the  court,  which  appear  to  be 
condusiTe  of  the  right  of  the  defendant  to  recover  upon  the  proof  adduced  by 
him :  and  as  the  point  is  of  great  importance  to  the  planting  interest  of  this 
Slate,  we  think  it  unwise  to  disturb  a  precedent  of  more  than  twenty  years 
standing;  especiaHy  when  we  find  a  decision  in  conformity  thereto,  made  by 
cor  immediate  predecessors.    See  case  of  Rugeley  v.  Ooodloe,  7th  Annual 

It  is  proper  to  observe,  that  doubts  have  been  entertained  by  some  members 
of  the  court,  as  to  the  measure  of  damages ;  but  they  have  been  yielded  to  the 
considerations  of  the  repeated  decisions  with  regard  to  this  particular  class  of 
eontracts — in  which  the  rules  as  to  conventional  obligations  in  general,  are  to 
be  taken  in  connection  with  the  provisions  of  the  Code  pertinent  to  the  subject 
matter. 

A  calculation  which  we  have  made  of  the  losses  suffered,  and  of  the  profits 
of  which  the  defendant  has  been  deprived,  in  the  present  case,  based  upon  the 
elements  laid  down  in  Lobdell  v.  Parker,  has  resulted  in  a  less  sum  than 
was  allowed  by  the  District  Judge.  We  also  think  the  pUintiff  entitled  under 
his  contract  to  a  privilege  upon  the  mill  and  engine. 

It  is  tho^fore  adjudged  and  decreed,  that  the  judgment  of  the  District  Ck>nrt 
be  amended,  that  the  damages  of  defendant  be  assessed  at  the  sum  of  twenty- 
one  hundred  and  seventy-four  dollars;  and  that  plaintiffs  recover  of  defendant 
the  difference  between  that  sum  and  the  price  of  the  contract  sued  upon,  to  wit : 
fifteen  hundred  and  twenty-six  dollars,  with  interest  at  eight  per  cent  per 
annum  finom  the  1st  February,  1851,  with  cosU  in  both  courts,  and  privilege 
upon  the  sugar  mOl  and  engine  made  by  plaintifis  for  defendant 
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L.  Gayoso  v.  a.   Delaroderie. 

Where  the  defendant  is  bat  a  nominal  purchaser  with  notice  of  the  plaintiff*!  claim,  he  mvtt  be  resard> 
ed  as  occupying  the  position  of  bis  pretended  vendor,  and  parol  evidence  should  be  rereired  to 
establish  simulation  with  respect  to  the  title  between  such  vendor  and  other  persons. 

APPEAL  from  the  District  Goart  of  East  Baton  Rouge,  BahM-Uon^  J. 
H,  W.  Sherborne^  for  plaintiff    J.  M.  Brunot^  for  defendant  and  appel- 
lant 

Campbell,  J.  (Voorhibs,  J.,  absent)  The  plaintiff  sues  for  the  recoYery  of 
six  lots  of  ground  in  the  town  of  Baton  Rouge,  which  she  alleges  she  inherited 
from  her  mother,  Felicite  Ferez^  who  received  the  same  in  1811,  as  her  share  of 
the  succession  of  her  father,  Elicu  Beauregard,  The  defendant  likewise  claims 
under  Felicite  Perez,  by  virtue  of  a  sale  of  the  said  lots,  executed  by  her  to 
ManuelJ.  Beauregard  in  1818,  and  a  subsequent  transfer  of  said  lots  made  to 
him  by  the  widow  and  heirs  of  ManuelJ,  Beauregard  in  1852. 

The  facts  of  the  case  are  substantially  as  follows :  FelieiU  Perez,  the  mother 
of  plaintiff,  had  allotted  to  her  as  one  of  the  heirs  of  Eliae  Beauregard^  in 
1811,  by  act  of  partition  between  the  heirs,  the  lots  in  question,  as  part  of  her 
share  of  the  succession  of  her  deceased  father.  On  the  4th  of  Februaiy, 
1818,  Felicite  Perez  sold  by  public  act  to  Manuel  J,  Beauregard,  under  whom 
defendant  claims. 

On  the  25th  September,  1815,  the  heirs  of  Eliaz  Beauregard,  executed  a 
mortgage  in  favor  of  Carrahy,  to  secure  a  debt  due  him  by  their  ancestor. 
Felicite  Perez  mortgaged,  with  other  property  received  in  the  partition,  the 
lots  sued  for.  To  this  mortgage,  M,  J.  Beauregard  was  a  party,  though  he  did 
not  appear  in  person,  but  acted  through  an  attorney. 

In  1817,  Felicite  Perez  died,  and  in  August  of  that  year  an  inventory  of  her 
succession  was  made,  in  which  the  lots  sued  for  were  included.  Manuel  J, 
Beauregard  to  vrliom,  as  is  alleged,  the  same  property  had  been  previously 
sold,  acting  as  one  of  the  appraisers. 

The  debt  to  Carrahy  not  having  been  paid,  he  obtained,  on  the  24th  of 
April,  1818,  an  order  of  seizure  against  the  property.  After  the  seizure,  but 
before  the  sale,  the  sums  due  by  two  of  the  co-heirs,  M.  J,  AB,  J,  Beauregard 
were  paid,  and  as  to  them,  the  seizure  was  dismissed ;  but  with  respect  to  the 
heirs  of  Perez,  it  was  carried  on,  and  the  lots  in  controversy  were,  on  the  19th 
of  October,  1820,  adjudicated  to  Louie  Duhreuil,  Manuel  J.  Beauregard  being, 
as  his  brother  and  partner  B.  J,  Beauregard  deposes,  present  at  the  sale  and 
acquainted  with  the  circumstances  of  the  mortgage. 

On  the  1st  of  June,  1822,  Buhrueil  transferred  the  said  lots  to  the  heirs  of 
Felicity  Perez,  (of  whom  the  plaintiff  is  the  sole  survivor  and  heir,)  in  whose 
possession  the  property  has  been  since  that  time,  until  the  disturbance  com- 
plained of  in  1851. 

It  may  be  added,  that  Manuel  J.  Beauregard  never  took  actual  possession 
under  the  sale  from  Felicite  Pe^-ez,  and  that  he  lived  and  died  in  Baton  Rouge, 
having  only  been  absent  from  that  place  about  six  months,  in  the  year  1827, 
during  which  time  he  resided  in  New  Orleans. 

It  further  appears,  that  J.  B.  Beauregard^  as  the  agent  of  the  heirs  of  IM- 
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tUS  Fera,  endoeed  and  held  for  them  the  lots  in  question  for  about  twenty  Oatom 
jears,  and  that  they*  were,  with  his  permission  as  agent,  held  and  used  by  ]>iia«oi>iBB. 
another,  for  seven  years  afterward,  until  the  fences  rotted  down,  since  which 
time  they  remained  Yacant  until  enclosed  by  defendant;  that  the  sale  to  Manuel 
J.  Beauregard  was  not  real,  no  consideration  having  been  paid  by  him  nor 
ddiTery  made  ;  tiiat  during  his  life,  he  never  claimed  to  be  the  owner  of  the 
property,  and  that  it  was  not  inventoried  after  his  death,  or  as  belonging  to  his 
succession,  nor  so  claimed  by  his  heirs  or  legal  representatives,  until  possession 
was  taken  by  enclosure  in  1881,  as  above  stated. 

On  the  trial,  a  bill  of  exceptions  was  taken  to  the  reception  of  parol  testimo- 
ny to  establish  simulation  in  the  sale  from  Perez^  the  ancestor  of  plaintiff,  to 
M.  J.  Beauregard^  and  from  Mrs.  Beauregard  to  the  defendant,  until  it  should 
be  made  to  appear  that  the  defendant,  at  the  time  of  his  purchase,  had  been 
informed  of  all  the  tacts  going  to  prove  that  the  sale  from  Perez  to  M,  J,  Beau- 
regard^ was  without  consideration. 

Upon  the  correctness  of  the  ruling  of  the  court,  and  upon  the  effect  to  be 
given  to  the  testimony,  must  the  decision  of  this  case  chiefly  rest 

It  may  be  remarked,  that  on  a  former  trial  of  this  cause,  a  similar  exception 
had  been  taken  and  sustained,  and  that  upon  an  appeal,  the  cause  was  remand- 
ed. In  passing  on  the  exception  by  which  the  point  was  reserved,  the  court 
then  said :  '*  Whether  this  evidence  was  or  was  not  admissible,  depends  upon  the 
real  chazmcter  of  defendant's  title.  If  he  is  a  purchaser  in  good  faith,  he  can- 
not be  affected  by  the  want  of  consideration  in  the  sale  to  Manuel  J.  Beaure- 
gard. It  is  enough  for  him  that  it  is  valid  in  form,  and  that  it  stands  on  the 
record  of  the  country  as  the  deliberate  act  of  the  vendor.  If,  on  the  other 
hand,  as  assumed  by  the  plaintiff's  counsel,  and  as  the  evidence  makes  it  pro- 
bable, he  is  merely  acting  as  agent  of  the  legal  representatives  of  Manuel  J. 
Beauregard^  the  evidence  was  clearly  admissible.  The  object  of  it,  was  to 
raise  one  of  those  presumptions  from  which  simulation  is  inferred." 

It  appeared  from  a  recital  in  the  deed  from  Mrs.  Beauregard  to  defendant, 
fiiat  the  sale  was  made  to  carry  out  a  private  agreement  previously  entered 
into  between  them,  and  the  case  was  remanded  in  order  that  the  private  agree- 
ment might  be  produced,  and  the  true  character  of  the  defendants  title  thus 
ascertained. 

On  the  last  tarial,  defendant,  under  an  order  made  on  plaintiff's  motion,  filed 
in  court  a  memorandum  of  an  agreement  entered  into  between  himself  and  his 
vendor  of  even  date  with  the  public  act  of  sale.  In  this  agreement,  after  re- 
citiDg  the  sale  of  the  six  lots  in  controversy,  and  stating  that  they  are  claimed 
by  the  present  plaintiff,  who  proposes  instituting  suit  for  their  recovery,  it  is 
stipulated  that  defendant  in  his  quality  as  purchaser,  shall  defend  the  suit,  and^ 
in  ease  of  recovery  by  the  plaintiff,  the  costs  and  expenses  shall  be  borne  by 
them  equally ;  but  if  the  judgment  should  be  in  his  favor,  that  he  would  pay 
all  the  costs  and  expenses  of  the  suit,  and  moreover  pay  her  two  hundred  dol- 
lars and  reconvey  three  of  the  lots  mentioned. 

Thaa  memorandum  must  be  regarded  as  in  the  nature  of  a  counter-letter.  It 
gives  the  true  character  of  the  transaction  between  the  defendant  and  his  ven- 
dor, and  clearly  establishes  notice  on  the  part  of  both  of  them,  of  the  claim  of 
plaintiflL  Under  a  &ir  interpretation  of  it,  he  cannot  be  regarded  as  a  vendee 
in  good  faith,  but  rather  as  an  agent  who  assumes  the  trouble  and  a  part  of 
the  ezpense  of  an  ungradous  litigation,  on  condition  that  he  be  permitted  to 
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Oatoso  retain  for  his  services  one-half  of  the  property  in  the  event  of  his  defeating  a 
claim,  which  was  known  to  exist 

Such  being  the  relations  between  defendant  and  his  pretended  vendor,  he 
occupies  no  better  a  position  than  she  herself  would,  were  she  defendant,  as 
the  legal  representative  of  Mcmuel  J,  Beauregard, 

In  view  of  these  facts,  we  do  not  think  the  court  erred  in  receiving  parol 
evidence  to  establish  that  no  price  was  paid,  or  such  other  facts  as  would  raise 
presumptions  from  which  simulation  might  be  inferred ;  for  it  is  well  estab- 
lished that,  simulation  like  fraud,  may  be  proved  by  presumption. 

It  is  proper  here  to  remark,  that  in  the  reference  which  we  have  made  to 
the  ruling  of  our  predecessors,  when  this  case  was  reviewed  by  them,  we  do 
not  wish  to  be  considered  as  assenting  to  the  doctrine  of  the  admissibility  of 
parol  testimony  in  cases  of  simulation,  to  the  foil  extent  assumed  by  them. 

The  rule  we  think  is  laid  down  too  broadly,  and  we  do  not  wish  to  be  considered 
as  assenting  to  it,  but  I  state  it,  rather  as  a  part  of  the  histoiy  of  the  case, 
than  as  authority ;  preferring  to  place  the  reception  of  the  testimony  on  the 
ground  that  defendants  did  not  object  to  the  introduction  of  parol  evidence  tii 
toto^  but  only,  that  it  was  inadmissible,  until  it  Bhauld  firet  be  made  to  appear 
that  the  defendant,  at  the  time  of  his  purchase,  had  been  informed  of  the  want 
of  consideration  in  the  sale  to  Beauregard^  as  above  stated,  and  that  it  is 
neither  aUeged  or  suggested,  or  offered  to  be  proved,  that  the  simulation  was 
made  to  defraud  creditors. 

The  testimony  leaves  no  doubt  on  our  minds,  that  the  sale  from  l£rs.  Perez 
to  her  brother,  M.  J,  Beauregard^  was  not  real  and  serious.  All  the  facts 
proved  tend  to  this  conclusion,  and  are  inconsistent  with  any  other.  Beaure- 
gard never  having  taken  possession  of  the  property  sold,  was,  in  itself,  a  badge 
of  simulation,  and  deprives  the  contract  of  one  of  the  essential  characteristics 
of  a  sale,  (P.  A  A.  Gollins  v.  Pelle  rin,  6  An.  99,)  and  when  to  this  we  add  the  fact, 
that  though  he  resided  constantly,  for  many  years  befbre  his  death,  at  Baton 
Rouge,  without  claiming  the  property — ^that  he  permitted  Mrs.  Perez  to  mort- 
gage it  without  objection,  it  being  proved  that  he  bad  knowledge  of  the  mort- 
gage and  joined  in  it,  this  fact,  coupled  with  the  fact  of  his  having  appraised 
the  property  under  oath,  and  having  signed  the  inventory,  would  certainly  have 
estopped  him  from  disposing  of  the  title  of  Mrs.  Peree,  and  may  be  regarded  as 
written  evidence,  tending  to  prove  simulation.  That  he,  after  her  death,  suf- 
fered it  to  be  inventoried  as  forming  part  of  her  succession,  he  himself  acting 
AS  a  sworn  appraiser.  That  he  subsequently  permitted  it  to  be  sold  as  the 
property  of  Mrs.  Perez,  to  whom  it  had  been  allotted  in  a  partition,  to  which 
he  was  himself  a  party,  furnishes  to  our  minds,  irresistable  proof  that  the  sale 
to  him  was  simulated  and  not  real.  The  facts  enumerated  would  have  estopped 
him  from  claiming  under  the  sale,  and  bis  legal  representatives  occupy  no  bet- 
ter position. 

The  judgment  of  the  District  Court  was  in  favor  of  plaintiff,  declaring  her 
to  be  the  owner  of  the  lots  sued  for,  and  restoring  her  to  the  possesion  c( 
them,  which  judgment  we  affirm,  with  costs  of  both  courts. 


[ 
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SuzAXNE  Basseron  et  als.  v.  W.  D.  L.  McRae  and  Wife. 

AbstnKti  of  e«rtlfieai«s  of  enby,  attested  by  the  register  of  the  land  ofllee  to  be  on  file,  and  agreeing 
with  the  register  of  sales  and  records  of  his  ofBce,  if  admissible  in  eridence,  are  insafflcient  to  form 
Hie  basis  of  a  petitory  action ;  and  where  soch  was  the  only  evidence  of  title  exhibited  by  defend- 
aat  frooi  ttie  United  States,  and  there  was  no  location  shown  of  land  thus  clalmedf  under  the  proper 
oOecrs  of  the  Goremnient;  Bdd:  That  defendant  had  not  a  tftle  translatlTe  of  proper^  which 
woold  soBtaia  the  plea  of  prescription  of  ten  years. 

APPEAL  from  the  District  Coart  of  the  Parish  of  East  Baton  Rouge,  Burke^  J. 
8eifm9ur  and  T.  G.  M^gan,  for  plaintiff  and  appellant  JDunrij  for  de- 
fendant 

YooBHiBS,  J.  This  is  a  petitory  action.  The  plaintiffs,  Susarme  BoMeron, 
as  sorriTing  sponse,  and  Marie  Julie  Fortiriy  wife  of  CUment  RarM»^  as  sole 
kor  of  Nieolae  Ibrtin,  deceased,  claim  the  ownership  of  a  certain  tract  of  land 
Btnated  in  the  parish  of  East  Baton  Rouge.  They  allege  that  the  defendants 
bave  recently,  without  any  legal  or  just  title,  and  in  bad  faith,  taken  possession  of 
■aid  land,  by  reason  of  which  they  hare  sustained  damages  in  the  sura  of  $1000. 
They  pray  to  be  decreed  the  true  and  lawful  owners  of  said  land  and  to  be  re- 
stored to  possession,  and  also  pray  that  judgment  be  rendered  in  their  favor 
against  the  defendants  in  goUdo  for  said  sum  of  $1000. 

The  answer  ayers  that  the  defendants  are  in  possession  of  a  tract  of  land  pur- 
chased from  the  United  States  by  NiehoU  and  McSae,  who  afterwards  conveyed 
the  same  to  McUachi  Bradford^  that  at  a  probate  sale  of  the  property  of  the 
eommunity  which  existed  between  said  Brad/brd  and  Bmeline  Cook,  deceased, 
his  wile,  said  tract  of  land  was  adjudicated  to  Jane  Am^oet,  one  of  the  defend- 
ants. The  prescription  often  years,  under  a  just  title  translatire  of  property  is 
also  pleaded  in  bar  of  the  plaintiff *s  right  of  action. 

The  plalntiff^s  muniments  of  title  consist  of  an  order  of  survey,  granted  under 
the  authority  of  the  Spanish  €K)vemment  on  a  requite  or  petition  of  yieoiae 
Errtin^  an  actual  survey  and  location  of  the  land  prayed  for,  made  by  Ira  G. 
Knseland,  pursuant  to  said  order,  on  the  21st  of  October,  1806,  and  Register's 
patent  certificate  showing  the  confirmation  of  said  title  by  act  of  Congress,  ap- 
proved March  8d,  1819.  Under  the  survey  and  location  thus  made,  the  tract 
is  described  as  being  bounded  on  the  west  by  Daniel  Eiehey,  on  the  east  by 
l%omcu  LiUy,  on  the  north  by  vacant  lands,  and  on  the  south  by  George  PrqfflU 

It  is  show.n  that  the  old  marks  and  boundaries  correspond  satisfactorily  with 
the  field  notes  of  Kheeland,  as  verified  by  a  survey  made  under  the  order  of  the 
eoort  The  question,  then,  as  to  location  may,  therefore,  be  considered  as  at 
rest 

John  Buckler  testified  that  he  was  acquainted  with  Ntcolae  Fortin  and  his 
fiunily,  since  the  year  1805  or  1806,  while  they  resided  in  the  parish  of  East 
Baton  Rouge,  and  was  frequently  in  their  family  after  they  removed  to  New 
Orleans.  It  was  notoriously  known  that  the  land  in  question  belonged  to  them 
and  was  assessed  in  their  name.  From  the  year  1821  to  1887,  while  sheriff  of 
East  Baton  Rouge,  he  acted  as  their  agent  in  the  payment  of  the  taxes  assessed 
on  said  land.  In  the  year  1841  he  told  Malachi  Bradford  that  a  portion  of  his, 
Bradford 9^  improvements  was  on  the  plaintiff's  land.  Two  or  three  years 
afterwards,  he  met  Bradford  m  the  town  of  Baton  Rouge,  and  again  mentioned 
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BAttBBOM  lY^Q  subject  to  him.  Bradford  replied  that  he  would  be  satisfied  if  his  improre- 
McRax.  ments  were  paid  for.  It  is  therefore  obvious  that  the  plaintiff  *s  title  must  be 
considered  as  complete  and  perfect,  and  it  is  equally  obvious,  superior  in  (Ug- 
nity  to  that  of  the  defendant's,  which  is  still  inchoate.  The  only  eyidence  of 
title  exhibited  by  the  defendant  from  the  United  States,  are  documents  purport- 
ing to  be  abstracts  of  certificates  of  entry  attested  by  the  register  of  tiie  Land 
Office  to  be  on  file  and  agreeing  with  the  register  of  sales  and  records  of  his 
office.  Conceding  the  admissibility  of  this  evidence,  which  has  been  excepted 
to,  we  think  it  would  be  insufficient  to  form  the  basis  of  a  petitory  action  as 
contended  for  by  the  defendants. 

It  is  true,  under  our  jurisprudence,  it  has  been  repeatedly  held  that  the  re- 
ceipts of  the  receivers  of  public  moneys  for  public  land  were  sufficient  evidence 
'  of  title  from  the  Oovemment  to  maintain  such  an  action,  but  there  is  no  evi- 
dence of  that  kind  in  the  present  case.  Neither  is  it  shown  that  the  survey  in- 
troduced in  evidence  by  the  defendants  was  ever  approved  or  authorized  bj 
the  Surveyor  General  of  the  United  States  for  the  State  of  Louisiana,  or  by  any 
other  legally  authorized  officer,  returned  to  the  proper  office. 

Mr.  Duplantier,  the  only  witness  introduced  by  the  defendants,  testified  ihrnt 
MaUuM  Bradford  came  to  the  parish  in  the  year  1887  or  1888,  and  lived  in  the 
upper  part  of  it,  near  Port  Hudson,  where  he  continued  to  reside;  it  was  a  new 
place,  and  had  at  that  time  very  little  improvements  on  it  There  is  no  evi- 
dence in  the  record  showing  the  portion  or  extent  of  the  land  actually  inclosed 
or  on  which  the  defendants  erected  their  improvements,  or  at  what  time  the  in- 
closures  or  improvements  were  erected  on  the  same.  The  land  purchased  hy 
the  defendants  is  described  to  be  **  situated  in  the  parish  of  East  Baton  Rouge, 
containing  950  acres,  bounded  on  the  north  by  land  of  MontagudOy  on  the  south 
by  land  of  Chrittian^  on  the  west  by  land  of  Banaldion,  and  on  the  east  by 
those  of  Carney  and  Borshy^  and  purchased  by  one  of  the  defendants,  as  alleged 
in  their  answer,  at  the  probate  sale  of  the  property  and  effects  of  the  commu- 
nity which  existed  between  Malaehi  Bradford  and  EmelvM  Cooky  deceased, 
made  on  the  2dd  September,  1860.  There  is  no  location  shown  of  the  land  thus 
claimed  under  the  proper  authority  of  the  Government  of  the  United  States,  in 
which  the  fee  still  exists  until  the  patent  issue& 

But  admitting  for  a  moment  that  the  defendants'  title  is  a  title  translative  of 
property,  still  we  are  of  opinion  that  the  &cts  disclosed  by  the  record  are  insuf- 
ficient to  establish  such  an  adverse  possession  as  required  by  law  to  sustain  the 
plea  of  prescription. 

It  is  therefore  ordered,  adyuged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed ;  that  the  pUintiffs  have  judgment  and  be 
declared  the  true  and  lawful  owners  of  the  tract  of  land  described  in  their  peti- 
tion ;  that  they  recover  of  the  defendants  whatever  portion  thereof  may  be  in 
the  possession  of  said  defendants,  and  that  a  writ  of  possession  accordingly 
issue ;  and  it  is  further  ordered  and  decreed  that  the  costs  in  both  courts  be 
borne  by  the  defendants. 
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C.  Very  v.  L.  Very. 

Tht  law  ftothoriaes  the  wife  to  withdrmw  the  admlnlstntioa  of  ber  paraphernal  propertj  lirom  her 
hufaaad,  altboagh  ahe  had  prerioiuly  left  the  administration  of  it  to  him. 

Althongli  the  husband  who  is  head  and  master  of  the  commnnity,  cannot,  f^om  the  peculiar  relation 
nibsiitine'  between  husband  and  wife,  exercise  any  right  of  action  against  the  wife  for  damages 
ofrasloncd  to  tlie  oonummity  by  his  wife's  acts,  yet,  he  can  not  be  compelled  to  pay  back  to  her 
moneys  em|rioyed  by  him,  with  her  consent,  for  the  benefit  of  the  community,  without  taking 
account  of  tlie  prt^wrty  retained  by  tbe  wife  belonging  to  the  community,  and  of  the  losses  by  the 
eonmnnity  in  consequence  of  the  wlfe*to  resistance  of  the  marital  authority. 

APPEAL  from  the  Parish  Coui-t  of  East  Baton  Rouge,  Burh  J. 
C,  A,  Johnson^  and  Geo,  S.  Laeey^  for  plaintiff.    A.  M.  Dunn^  for  defen- 
dant and  appellant 

Ogdes,  J.  This  suit  was  instituted  by  the  plaintiff  against  her  husband  for 
a  separation  of  property  and  to  recover  certain  sums  of  money  alleged  to  be 
due  to  her  on  account  of  her  paraphernal  rights.  The  petition  sets  forth  cer- 
tiin  property,  consisting  entirely  of  negroes  as  the  paraphernal  estate  of  the 
plaintiff,  of  which  she  prays  to  be  decreed  the  separate  administration.  The 
suit  was  brought  in  December,  1850. 

Hie  defendant  avers  in  his  answer  that,  in  the  month  of  June,  1848,  his  wife 
had  abandoned  their  common  dwelling,  which  was  on  a  plantation  purchased 
since  their  marriage,  and  had  taken  with  her  aU  the  negroes  on  the  place,  and 
beodefiy  movable  effects  belonging  to  him  and  to  the  community,  and  that  she 
liad  never  since  returned ;  he  prays  that  she  may  be  sunmioned  to  return  to 
the  matrimonial  domicil,  and  in  default  of  her  doing  so,  asks  for  a  judgment  of 
leparmtioa  from  bed  and  board,  and  he  also  sets  up  claims  in  reconvention 
against  his  wife  for  separate  debts  of  hers  paid  by  him  during  the  marriage, 
far  the  value  of  the  movable  effects  taken  off  by  her,  and  for  damages  sus. 
tained  in  the  loss  of  the  entire  crop  of  1848,  and  his  subsequent  bankruptcy 
lod  ruin  in  consequence  of  her  taking  the  negroes  from  the  plantation. 

The  plaintiff  had  judgment  decreeing  to  her  the  free  administration  of  her 
Kparate  estate,  dissolving  the  community  and  condemning  the  defendant  to 
pay  her  certain  sums  of  money  as  due  to  her  on  account  of  her  paraphernal 
estate.  The  judgment  further  decrees  that  the  defendant  be  separated  in  bed 
and  board  from  the  plaintiff,  and  that  the  plaintiff  recover  from  defendant  all 
the  costs  of  suit  The  claims  in  reconvention  set  up  by  the  defendant  against 
hb  wife  were  all  rejected,  and  he  has  appealed  from  the  judgment 

The  right  of  the  plaintiff  to  the  negroes  decreed  to  her  by  the  judgment  as 
her  separate  property  is  not  questioned  and  the  power  is  given  to  her  by  law  to 
withdraw  the  administration  of  her  paraphernal  property  from  her  husband, 
although  she  had  previously  left  it  to  him.  By  Art  2368,  the  wife  has  a  right 
of  action  against  the  husband,  even  during  marriage,  for  the  restitution  of  her 
paraphernal  effects  and  their  fruits.  This  right  of  action  the  plaintiff  has 
cumulated  in  the  present  suit  with  the  action  accorded  to  her  by  Article  2399, 
of  suing  for  a  separation  of  property  on  the  ground  of  the  disorder  of  her 
httsfaand^s  afiGurs. 

Tbe  evidence  establishes  that  the  wife  when  she  left  her  husband  carried 
away  eflfects  of  the  community,  of  which  she  still  retained  possession  at  the 
diiafdation  of  the  community  by  the  judgment  in  her  favor,  and  it  is  also 
87 
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VsBT  shown  that  hy  inopportunetj  withdrawing  her  negroes  from  the  plantation 
VuT.  belonging  to  the  community,  on  which  she  had  consented  .that  they  should  be 
employed  to  make  a  crop,  that  a  loss  was  sustained  by  the  community  to  the 
amount  of  $2000.  Although  the  husband  who  is  head  and  master  of  the 
community,  cannot,  from  the  peculiar  relation  subsisting  between  husband 
and  wife,  exercise  any  right  of  action  against  the  wife  for  damages  occasioned 
to  the  community  by  his  wife^s  acts,  yet  it  would  not  be  equitable  and  just  to 
compel  him  to  pay  back  to  her  moneys  employed  by  him  with  her  consent  for 
the  benefit  of  the  community,  without  taking  account  of  the  property  retained 
by  the  wife  belonging  to  the  community  and  of  the  losses  sustained  by  the  com- 
munity in  consequence  of  the  wife^s  resistance  of  the  marital  authority.  If 
instead  of  taking  the  negroes  from  the  plantation  in  the  absence  of  and  against 
the  consent  of  the  husband,  the  plaintiff  had  demanded  them  through  the 
ministry  of  the  laws,  the  right  would  have  been  accorded  to  her  in  such  a  man- 
ner as  to  inflict  no  injury  on  the  husband,  who  on  the  faith  of  his  wife's  con- 
sent to  employ  her  negroes  on  their  common  plantation,  had  incurred  the  ex- 
pense of  pitching  a  crop,  which  it  was  necessary  for  the  interest  of  both  parties 
should  not  be  sacrificed.  The  principle,  "  Sic  tuo  utere  ut  alienum  non  lasdas," 
ought  to  govern  transactions  between  husband  and  wife,  as  well  as  between 
other  persons. 

As  the  plaintiff  had  resumed  the  separate  administration  of  her  paraphernal 
estate  and  was  in  possession  of  all  the  property  belonging  to  her  before  the 
institution  of  the  suit,  and  the  defendant  has  died  since  the  appeal  was  taken ; 
we  think  justice  will  be  promoted  by  nonsuiting  the  plaintiff  and  leaving  all 
matters  growing  out  of  the  community  and  the  claims  of  the  wife  on  it,  to  be 
settled  in  the  due  course  of  administration  of  the  husband*s  estate.  It  is 
therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court  below 
be  avoided  and  reversed  and  that  the  suit  be  dismissed,  as  in  case  of  nonsuit, 
reserving  to  the  defendant  all  his  rights  under  the  demand  in  reconvention,  and 
that  the  plaintiff  pay  costs  in  both  courts. 


C.  Knight  v.  Carrollton  Bailroad  Company. 

The  right  of  the  CarroUton  Railroad  Company  of  making  a  tarn-oat  to  commonlcate  with  the  depot 

on  Nayades  street,  was  a  necessary  Incident  to  the  ose  of  the  RaOroad. 
This  was  established  In  the  case  of  the  Ifev>  OrUans  and  OarroBUm  RaUroad  Cbmpany  t.   Ths 

Second  JfunioipaUty  of  Jfew  Orleafu,  1  Ann.  128. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Ogden  <&  Duncan,  for  plaintiff: 

The  owner  of  a  lot  in  a  town  has  a  right  to  the  free  use  of  a  street  It  is  a 
nuisance  to  obstruct  it,  and  the  owner  of  the  lot  may  maintain  a  suit  to  abate 
such  nuisance  and  to  recover  damages. 

The  right  of  the  public  authorities  to  act  in  such  a  case,  does  not  divest  the 
right  of  the  lot  holder. 

The  defendants  have,  in  violation  of  plaintiff's  right,  and  in  defiance  of  the 
municipal  authority,  put  down  their  switch  under  circumstances  wkdch  show 
they  were  acting  improperly. 
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The  defendants  made  their  switch  into  and  upon  a  street  on  which  their        Kmoar 
diarter  ^tc  them  no  right  to  lay  rails.  Caiioixwm  R.  R. 

The  pUintiff  proved  that  the  deiendant^s  wrongful  act  was  injiirioaR  to  plain- 
tiff's property,  and  should  have  heen  allowed  damages  and  a  judgment  to  abate 
tiie  nuisance.  1  An.  128.  Sedgwick,  Dam.  p.  31,  8  note  p.  140.  See  AppeU 
gccte^  Se.  r.  The  City  of  Louiamlle^  and  the  following  authorities  there  cited : 

In  case  of  private  nuisances,  the  remedy  by  injunction,  is  maintained  upon 
the  gTX>ond  of  restraining  irreparable  mischief,  suppressing  interminable  litiga- 
tion, and  preventing  multiplicity  of  suits.  Not  every  case  where  a  party  ag- 
grieved by  a  private  nuisance,  might  have  an  action  at  law,  will  justify  the 
interposition  of  a  court  of  equity  to  redress  the  grievance,  and  remove  the 
annoyance.  The  injury  must  be  such  as  that  from  its  character  it  is  not  sus* 
ceptible  of  adequate  compensation  in  damages  merely,  or  such  as  from  its  con- 
tinuance and  permanent  mischief,  occasions  a  constantly  recurring  grievance, 
which  cannot  be  prevented  but  by  injunction.  Every  common  trespass  is  not 
a  foundation  for  injunction,  where  it  is  temporary  and  contingent  in  its  effects. 
But  if  it  be  continued  so  long  as  that  it  becomes  a  nuisance,  an  injunction  will 
be  granted  to  restrain  the  person  from  continuing  it.  Coullan  v.  White,  3  Atk. 
21.  So  a  mere  diminution  of  the  value  of  property,  without  a  continuing  or 
irreparable  mischief,  will  not  be  a  sufficient  cause  for  redress  in  chancery. 
Attorney  General  v.  Nicol,  16  Vez.344:  Gardner  y.  Village  of  Ke^tburg,  2 
John.  Ch.  Rep.  161.  Vanhergen  v.  Vanhergen,  3  John.  Ch.  Ca.  287.  But 
where  the  injury  is  continuing  and  irreparable,  as  loss  of  health,  loss  of  trade, 
loss  of  the  means  of  subsistence,  or  in  violation  of  a  contract,  expressed  or 
implied,  or  where  permanent  ruin  to  property  may,  or  will,  ensue  by  the  wrong- 
fiil  act,  the  courts  of  equity  will  interfere  by  way  of  injunction  in  furtherance 
of  justice,  and  the  violated  rights  of  the  complainant  Attorney  General  y, 
JHehol,  16  Vex.  342;  BarlBathurst  v.  Burden,  2  Bro.  Ch.  Rep.  66 ;  Lane  v. 
JfudigaU^  10  Vet  392;  RoUn$on  v.  Lord  Byron,  1  Bro.  Ch.  Rep.  688;  Nut- 
&f9WAv.  Thornton^  10  Vez.  163;  Pusey  v.  Pueey,  1  Vem.  273.  As  to  the 
concurrent  jurisdiction  of  chancery  in  cases  of  private  nuisances,  to  interfere 
by  way  of  injunction,  I  will  add  but  one  more,  out  of  many,  viz.,  the  case  of 
Gardner  ▼.  The  Village  of  Kewhurg,  (2  John.  Ch.  Cas.  164,)  in  which  Chan- 
cellor Kent  has  treated  the  subject  with  his  usual  clearness  and  examination  of 
precedents  and  principles.  These  cases  are  clear  and  conclusive  to  prove  the 
ancient  and  established  jurisdiction  of  the  court  of  chancery,  to  interpose  in 
cases  of  private  nuisances,  founded  on  the  necessity  of  a  preventive  remedy  when 
great  and  immediate  mischief  or  material  and  permanent  injury  to  the  comfor- 
table and  useful  enjoyment  of  the  property,  would  otherwise  ensue.  If  the 
right  to  the  enjoyment  on  the  part  of  the  plaintiff  be  clear,  and  the  injurious 
interruption  of  that  right  by  the  defendant,  be  made  out,  the  plaintiff  is  not  to 
be  sent  to  law  to  establish  his  right  Such  was  the  course  in  Bxteh  v.  Western, 
finch's  Prec.  in  Cha.  630.  Finch  v.  Bedfridger,  2  Vem.  890 ;  Gardner  v. 
VtOa^e  of  Kewlmrg^  2  John.  Ch.  Rep.  166.  If  the  plaintiff  has  a  clear  right 
long  used,  and  the  interruption  to  that  right  is  clearly  injurious,  the  plaintiff  is 
not  sent  to  law  first  to  establish  that  which  is  already  sufficiently  plain.  The 
disdnction  between  a  clear  right  in  the  plaintiff  with  an  injurious  interruption 
thereof  by  the  defendant,  and  a  doubtful  right  of  the  plaintiff,  or  a  doubtful 
interruption  by  defendant,  will  reconcile  all  the  cases  upon  the  subject. 

Cases  calling  for  the  like  remedy  in  chancery  by  injunction,  are  where  ease- 
ments, or  servitudes  are  by  grant,  conveyance,  bargain  and  sale,  covenant,  or 
otherwise  annexed  to  private  estates,  or  where  easements  of  privileges  of  a 
pnblie  nature,  and  yet  beneficial  to  private  estates,  are  secured  to  proprietors 
of  ground  contiguous  to  public  streets,  squares,  or  other  places  dedicated  to 
pufiic  nsea,  the  due  enjoyment  will  be  protected  by  injunction,  in  all  such 
caaes,  agunst  encroachments.  Coming  v.  Lowerre,  6  John.  Ch.  Rep.  439;  Sto- 
ry** Equity  injunction,  sec.  927,  p.  206 ;  Croton  Tumpihe  Company  v.  Ryder, 
1  John.  Ch.  Rep.  611;  Ogdenv.  Gibbons,  4  John.  Ch.  Rep.  150-160;  Netc- 
hurgh  Turnpike  Compang  v.  Miller,  6  John.  Chan.  Rep.  111-112;  Story's 
Equity,  vol.  2,  Injunction,  sec.  927,  p.  206 ;  Martin  v.  Xutkin,  2  P.  Wms.  167. 

In  Coming  v.  Lo^eerre,  (6  John.  Ch.  Rep.  439,)  Chancellor  Kent  granted  an 
injunction  to  the  owners  of  lots  on  Vestry  street  in  New  York,  (which  street 
hftd  been  laid  out,  regulated  and  paved  for  about  twenty  years,  the  bill  avering 
that  the  defendant  was  about  building  a  house  on  It,)  because  there  **  was  a 
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KaioBT        special  grievance  to  the  plaintiffs  affecting  the  enjoyment  of  their  property  and 
OAXMUMotfLB.  the  value  of  it ;  the  obstruction  was  not  only  a  common  or  public  nuisance, 
but  worked  a  special  injury  to  the  plaintiffs." 

An  injunction  has  been  granted  in  favor  of  a  corporation  to  secure  to  them 
their  corporate  rights  and  privileges  in  the  enjoyment  and  perception  of  their 
profits  from  tolls,  by  restraining  short  bye  roads,  commonly  called  shunpikes. 
Cretan  Turnpike  Company  v.  Ryder  and  others^  1  John.  Chan.  Rep.  615;  so 
an  injunction  was  granted  to  secure  the  due  enjoyment  of  a  statuable  right  for 
taking  tolls  for  crossing  a  bridge,  against  disturbance  in  erecting  another  bridge 
over  the  same  stream,  so  near  as  to  draw  off  passengers.  Keuibvm  Turnpike 
Conpany  v.  Miller  and  others^  5  John.  Ch.  Rep.  110-111.  So  also  an  injunc- 
tion was  sustained,  to  secure  to  a  corporation  the  enjoyment  of  its  corporate 
rights  and  privileges  against  an  enormous  and  continuing  trespass  threatened, 
in  derogation  of  their  corporate  franchises.  Oiburn  v.  &nib  U.  S.  9  Wheat 
5  resol.  p.  838-840. 

An  injunction  has  been  granted  against  a  corporation  to  restraii^  the  abuse 
of  the  powers  granted  them,  which  abuse  operated  to  the  injury  of  other  per- 
sons. Gardner  v.  The  Village  of  Newhurghy  2  John.  Ch.  Rep.  168 ;  Agar  v. 
TheEegenfs  Canal  Company ,  Cooper's  Equity  Rep.  77;  Coats  v.  The  Clarence 
Hailtoay  Company^  1  Russ  and  Myln,  181 ;  2  Story's  Equity,  Injunction,  sec. 
927,  p.  206. 

In  cases  of  trespass  done  or  threatened,  where  the  mischiefs  would  be  inre- 
parable,  or  continuing  and  constantly  recurring,  or  would  impair  the  just  and 
comfortable  enjoyment  of  the  property  in  future,  couKs  of  equity  have  inter- 
posed by  injunction  in  very  many  cases,  to  prevent  and  restrain  such  irrepara- 
ble mischief,  or  such  multiplied  vexations,  and  such  constantly  recurring  causes 
of  litigation.  If  indeed  courts  of  equity  did  not  interfere  in  such  like  cases, 
the  justice  of  the  country  would  be  very  lame  and  inadequate.  Mitchell  t. 
DorrSy  6th  Vez.  147  ;  Eamon  v.  Sardon,  7th  Vez.  807  to  808 ;  Croekford  ▼. 
Alexander,  15th  Vez.  188;  Thomas  y.  Oakley,  18th  Vez.  184;  Couper  v.  Ba- 
ker, 17th  Vez.  128;  Kinder  y.  Jones,  17th  Vez.  110 ;  Robinson  v.  Lord  Byron^ 
1  Bro.  Ch.  Rep.  589 ;  Mayor  of  York  v.  Pilkington,  1  Atk.  284  ;  Coulton  ▼. 
White,  8  Atk.  21 ;  Livingston  v.  Litingst<m,  6  John.  Ch.  Rep.  488 ;  2  Story's 
Eq.  Inj.  sec.  928-929,  p.  207 ;  1  Eq.  ca.  ah.  (bill  F^  p.  79. 

In  all  the  aforegoing  classes,  it  may  be  stated  to  be  the  practice  of  the  courts, 
if  the  rights  of  the  plaintiffs  be  clear,  and  the  injury  complained  of  be  certain, 
to  grant  a  perpetual  injunction,  on  final  hearing,  without  any  trial  at  law.  Bat 
if  the  right  be  doubtful,  the  practice  is  to  order  an  issue  to  be  tried  at  law  to 
ascertain  the  fact ;  to  grant  an  injunction  in  the  meantime  against  the  mischief, 
threatened  or  progessing,  and  against  all  injurious  proceedings ;  and  when  the 
right  is  settled  at  law,  then  to  decree  perpetual  injunction.  If  the  rights  as- 
serted, and  the  injury  complained  of,  be  sufficiently  colorable  so  as  to  induce 
the  court  to  take  cognizance,  and  retain  the  case  by  directing  a  trial  at  law,  the 
injunction  in  the  interim  is  granted  to  restrain  injurious  proceedings  until  the 
trial  can  be  had.  Ryder  v.  Bentham,  1  Vez.  Sen.  548 ;  2  Story's  Eq.  Inj.  sec. 
927,  p.  207. 

It  is  likewise  the  practice,  upon  application  for  injunction,  after  answer 
comes  in,  to  hear  affidavits  in  support  of  the  injunction,  (although  taken  before 
the  appearance  of  the  defendant.)  Robinson  v.  Byron^  1  Bro.  Ch.  Rep.  689  ; 
Gihhs  V.  Cole,  8  P.  Wms,  256;  Isaac  v.  Humpage^  1  Vez.  jun.  427. 

Town  is  the  genus,  and  burghs,  villages  and  cities  are  the  species.  The 
meaning  of  town  is  derived  from  the  Latin  and  the  Norman  French  *' villa,  and 
vicus  and  ville."  **  It  is  called  vicus  because  it  is  prope  viam,"  hard  by  a  way 
or  street.  **  Villa  est  ez  pluribus  mansionibus  vicinata,  et  collata  ex  pluribus 
vicinis."  ("  A  town  is  a  neighborhood,  or  rows  of  houses,  and  a  congregation, 
of  many  neighbors.")  "  If  a  town  be  decayed  so  as  no  houses  remayne,  yet  it 
is  a  town  in  law."  Littleton,  sec.  171,  co.  Litt  115  b.  By  this  it  appears  that 
a  street  is  an  essential  ingredient  in  the  composition  of  a  town.  "  A  town  is 
called  vicus ;"  a  street  or  rows  of  houses  one  close  to  another,  with  a  way  be- 
tween the  rows.  A  block  of  buildings,  or  a  row  of  houses  without  a  street, 
does  not  make  a  town.  They  may  make  a  spacious  country  seat,  but  not  a 
town.  A  street  must  be  interposed  or  superadded.  **  Villa  est  ex  pluribus 
mansionibus  vicinata,  ct  collata  ex  pluribus  vicinis."  A  town  is  a  neighbor- 
hood of  many  mansions,  and  a  congregation  of  many  neighbors.     A  street,  or 
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eommoo  wmy,  between  these  habitations,  for  common  uso  and  convenience  of       Kmoar 
all  the  neighbors  or  dwellers  in  these  neighboring  mansions,  is  an  essential  in-  Ca«iu>luokr.r. 
gredient  in  the  making  of  a  town.     Vicus,  a  street  or  rows  of  houses  near  the 
one  to  another,  with  a  way  or  street  between  the  rows,  is  the  sense  in  which 
the  word  yIcus  is  used  by  approved  Latin  authors.     It  is  so  explained  by  Lez- 
icogrophers-— it  is  so  used  by  Cicero,  '*  vicus  rusticus,"  a  villag^. 

A  town  without  a  street  is  not  an  intelligible  or  conceivable  idea.  In  legal 
language,  or  in  common  parlance,  it  is  unknown — it  is  a  nonentity. 

The  act  itself  directs  the  land  to  be  laid  out  into  lots  **  with  convenient 
fltreeta"  Convenient  to  whom?  To  the  purchasers  of  lots,  to  the  inhabitants 
of  the  houses  to  be  built,  to  the  freeholders  and  inhabitants  of  the  town.  To 
these,  those  convenient  streets  are  promised,  shown,  and  assured  in  the  sale, 
Indaded  in  the  guaranty  of  all  the  rights,  privileges  and  immunities  which  the 
fireeholders  and  inhabitants  of  other  unincorporated  towns  held,  had,  and  en- 
joyed. The  free  and  common  use  of  these  convenient  streets  were  easements, 
and  privileges  annexed  to  the  fee  simple  estates  of  the  purchasers  of  lots,  run- 
ning with  the  title  to  the  lots,  belonging  also  to  the  tenants  under  the  proprie- 
tors of  lota,  belonging  to  all  "  the  freeholders  and  inhabitants^'  of  this  town, 
as  amply  as  were  held,  had  and  enjoyed  by  the  freeholders  and  inhabitants  of 
other  towns  not  incorporated. 

In  general,  under  the  grant  of  a  thing,  whatever  is  parcel  of  it,  or  necessary 
to  the  beneficial  use  of  the  thing,  or  in  common  acceptation  and  intendment  in- 
diided  in  it,  passes  to  the  grantee.  Good  faith  affixes  itself  to  the  intention ; 
fiaod  insists  on  the  dead  letter,  and  evasions  of  the  spirit  of  the  agreement. 
The  reason  of  the  agreement,  the  motive  which  led  to  the  making  of  it,  and 
the  view  proposed  and  held  out  as  an  inducement  to  the  making  of  the  agree- 
ment, are  certain  means  of  establishing  the  true  sense  and  intention.  Every 
interpretation  that  leads  to  an  absurdity,  is  to  be  rejected.  A  man  bequeaths 
his  house  to  qne,  and  his  garden  to  another.  The  only  entrance  to  the  garden 
it  throi^h  the  house.  It  would  be  absurd  to  suppose  the  testator  had  left  the 
legatary  a  garden  into  which  he  could  not  enter.  We  must  therefore  under- 
stand liie  bequest  of  the  house  as  implying  the  condition  of  allowing  a  passage 
to  the  garden.  It  would  be  absurd  to  suppose  that  the  one  party  bought,  and 
the  other  party  sold,  a  lot  of  ground  without  the  means  of  ingress  and  egress. 
This  absurdity  would  be  heightened  and  converted  into  a  fraudulent  interpre- 
tation, when  the  vendor  had  shown  a  street  laid  out  in  front  of  the  lot  so  sold, 
and  in  front  also  of  various  other  lots  offered  for  sale,  in  a  town  which  he 
had  established.  On  the  other  hand,  as  various  other  persons,  purchasers  on 
the  same  street,  are  equally  concerned  in  the  use  of  the  street  for  their  conve- 
nient ingress  and  eagress,  and  comfortable  enjoyment,  it  would  be  absurd  to 
suppose  that  the  vendor  intended  to  sell  the  entire  street  in  front  of  any  one 
lot  to  a  particular  purchaser.  The  good  sense  of  the  transaction,  and  the  com- 
mon understanding  of  men  on  the  subject  is,  that  when  streets  are  laid  out, 
and  lots  adjoining  are  sold  by  the  map  and  plan  of  the  streets,  that  no  one  ac- 
quires the  exclusive  right,  or  fee  simple  estate,  in  the  land  of  the  street,  or  in 
any  part,  but  that  all  the  purchasers  and  holders  of  lots  in  the  town  are  to  I 

have  the  right  of  way,  as  an  easement  and  privilege  annexed  to  their  estates  in 
the  lots.  To  hold  out  the  street  to  the  view  and  understanding  of  all  persons 
as  a  convenience,  and  as  inducement  to  purchase  lots,  whilst  the  vendor  se- 
cretly intended,  after  all  the  sales  were  effected,  to  claim  the  exclusive  right  to 
the  street  as  being  in  himself,  to  obstruct,  dispose,  hinder,  or  block  up,  or  alio-  | 

Date,  at  his  will  and  pleasure,  would  be  perfidious,  against  which  the  laws  I 

would  furnish  competent  redress.     The  proprietor  of  the  ground  so  laying  off  I 

lots  and  streets,  would  be  considered  as  trustee  of  the  streets  for  the  use  and 
benefit  of  the  purchasers  and  inhabitants  of  the  town  so  laid  out  and  sold ;  that  ! 

all  were  entitled  in  common  to  pass  and  repass,  to  use  the  streets  as  easements  ! 

and  privileges,  free  and  common.  The  decisions  are  in  confirmation  of  these 
principles.  They  establish  the  doctrine  that  each  proprietor  adjoining  the  street 
is  entitled  to  an  easement,  as  a  right  of  way ;  that  this  easement  and  right  of 
way  is  not  limited  to  midway,  of  the  street  next  adjoining  his  lot,  but  extends 
the  whole  breadth,  and  to  the  full  dimensions  of  the  street  It  is  co-extensive 
with  the  street  The  cases  warrant  the  doctrine  in  cases  of  sale  by  a  map  and 
plan  of  streets  and  lots  laid  out  for  a  town,  and  designated  as  such  upon  the  ' 

map  or  plan,  that  the  purchaser  of  a  building  lot  has,  by  his  deed,  an  implied 
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KnoHT  ^  covenant  for  an  easemont — a  right  of  way  in  the  street  to  the  full  extent  of  its 
QxMMotlroHR  R  dimensions.  Mayor,  Ac.  city  of  New  York  respecting  Lewis  street,  2  Wendell 
"N.  Y.  Rep.  474-5;  City  of  Cincinnati  v.  White,  6  Peters,  431;  Beatp  t. 
Kurtz,  2  Peters,  256 ;  Town  of  Pawlet  v.  Clarke^  9  Cranch,  272 ;  Lade  ▼. 
Sheppard^  Strange,  1004;  Jackwn  v.  Hathaway.,  15  John.  464;  Dean  v.  Broad- 
sleet,  6  Massa.  Rep.  332.  Liford'a  case,  11  Co.  52 ;  Pom/ret  v.  Rieroft,  1 
Saund.  323— note;  Vattel  Law  Nat  book  2.  chap.  17,  sec.  290-293,  pp.  238, 
240:  and  Trustees  of  Lexington  v.  McConnel,  12  Wheat  582.  In  this  last 
case,  the  Supreme  Court  of  the  United  States  decided,  that  a  lot  with  a 
spring  on  it,  designated  on  the  map  and  plan  of  the  town  of  Lexington,  as  a 
public  spring,  was  thereby  dedicated  to  common  use,  and  could  not  be  acquired 
as  private  property  under  the  terms  held  out  to  settlers  in  the  town. 

Benjamin  <t  Micou,  for  defendant 

Slid  ELL,  C.  J.  The  right  of  making  a  turn-out  to  communicate  with  the 
depot  on  Nayades  street,  was  a  necessary  incident  to  the  use  of  the  Railroad, 
and  was  recognized  in  the  decision  in  1  An.  128. 

From  an  inspection  of  the  plan  offered  in  evidence  by  the  defendants,  and 
which  is  shown  to  be  more  accurate  than  that  annexed  to  the  plaintiff^s  peti- 
tion,  it  appears  that  the  whole  of  the  track  is  within  the  parallel  side  lines  of 
Nayades  street,  although  it  is  true  that  by  reason  of  the  intersection  of  Nay- 
ades and  Calliope  streets,  a  portion  of  the  ground  crossed  by  the  track,  may 
be  said  to  be  common  ground,  both  of  Calliope  and  Nayades  streets.  The  de- 
fendants, under  a  fair  interpretation  of  the  charter,  cannot  be  said  to  have  laid 
the  turn-out  of  their  track  out  of  Nayades  street. 

As  to  damages  claimed  by  plaintiff,  it  is  suflScient  to  say  that  the  District 

Judge  was  of  opinion,  that  the  evidence    of  damage  having  been  sustained  by 

^  her  was  unfatisfactory,  and  that  a  case  of  positive  damage  was  not  made  out 

The  evidence  was  conflicting,  and  wo  cannot  say  the  Judge  came  on  this  point 

of  fact  to  an  erroneous  conclusion. 

Judgment  affirmed,  with  costs  of  appeal  to  be  paid  by  appellant 


E.  Armoeeb,  Tutor,  v.  M.  Cask,  Administrator,  et  ala. 

9     28|  Where,  at  the  Ume  of  marriage,  the  parties  did  not  contemplate  reddlnr  in  thU  State,  veie  married 

123       75i  ^1  of  it,  and  nerer  resided  in  It,  property  purchased  In  this  State,  will  be  the  property  of  the  hm- 

band  and  not  ef  the  husband  and  wife. 
Where  a  disposition  In  fkvor  of  a  legatee  is  made  In  error,  and  resnlts  ftrom  the  testator's  ignorano* 

of  a  material  tact,  and  woald,  if  carried  into  effect,  defeat  his  manifest  intentioQ,  it  wiU  not  be 

enforced. 
In  the  construction  of  wills  a  rale  of  primary  importance  is  that  the  intention  of  the  testator  mnat  be 

obserred. 
A  legatee  who  Tolontarily  executes  a  will,  will  not  be  permitted  to  ehange  the  inteipretotton  whidi 

his  execution  of  it  Indicates. 

APPEAL  from  the  District  Court  of  the  Parish  of  Concordia,  Fa/rrar^  J. 
Stacy  db  Sparrow,  for  plaintiff: 
In  the  interpretation  of  testaments,  the  intention  of  the  testator  is  to  be  as- 
certained, C.  Code.,  Art  1705 ;  2d  vol.  Domat,  book  2,  tit  1,  sec.  6,  No.  5 ;  7 
Rob.  Rep.,  p.  425,  Oxley  v.  Clay,  exV.  A  correct  knowledge  of  the  testator*^ 
intentions  in  this  case  is  necessary  to  a  correct  decision  of  it ;  not  because  their 
execution  can  be  enforced  under  the  will  jter  se,  but  because  the  parties  have 
made  those  intentions  their  law,  and  have  voluntarily  executed  them.     Indeed, 
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ithoat  such  Tolnntarj  execution,  it  seems  more  than  doubtful,  if  the  literal 
fovisions  of  the  will  could  have  been  enforced. 

A  frill  is  not  strictly  a  contract,  yet  many  of  the  same  provisions  of  law  are 
fiplicable  to  both.  Contracts  are  vitiated  by  errors,  both  of  fact  and  of  law,  in 
fce  motive  or  bearing  upon  the  principal  case.  If  the  motive  is  apparent,  al- 
koogfa  not  made  an  express  condition,  if  the  error  bears  on  that  motive,  the 
patnct  is  void.  C.  C,  Arts.  1821,  1819,  1818,  1840 ;  Tanner  v.  Bohert,  5  N. 
»    s  P-  2^ ;  Berard  v.  Berard,  2  La.  Rep.,  p.  3. 

A,  If.  Ogden  and  jff.  B.  Shaw,  for  defendant  and  appcUant : 
On  the  first  point,  there  can  be  no  doubt,  that  the  testator,  having  in  plain 
and  unequivocal  language,  disposed  of  one-half  of  the  property  to  his  son  ;  and 
that  one-half^  not  exceeding  the  disposable  portion,  the  title  became,  at  the  death 
of  the  testator,  absolutely  vested  in  his  son.  As  to  the  other  half,  he  made  no 
disposition,  because  he  erroneously  supposed  it  did  not  belong  to  him.  The  ex- 
pression of  his  belief,  that  his  wife,  to  whom  he  supposed  it  belonged  by  law, 
would,  at  her  death,  give  it  to  her  daughter,  could  not  affect  the  vuidity  of  the 
absolute  bequest  to  the  son.  Pandects,  Lib.  2o,  Tit.  1,  sec.  239.  Nor  could  the 
intention  of  the  testator,  unless  expressed  in  words  of  disposition,  as  an  act  of 
^his  own  last  will,  and  in  the  exercise  of  his  own  proper  dominion  over  the  pro- 
perty, be  considered  as  conferring  any  title  either  on  his  wife  or  on  his  daughter. 
See  case  of  TheM  v.  TheaU,  7  L.  R.,  226  ;  La.  Code,  Article  1705.  If  effect 
should  even  be  given  to  the  expressions  used  by  him,  so  as  to  constitute  a  be- 
quest of  the  other  half  of  the  property,  the  bequest  was  in  favor  of  the  testator's 
wife,  and  she  having  died  intestate,  it  descended  in  equal  portions  to  her  chil- 
dren. It  is  very  clear  the  testator  intended  his  wife  should  exercise  the  right 
of  disposing  of  that  half  of  the  property. 

CufFBBLLy  J.  (OoDEN,  J.,  did  not  sit  in  this  case,  being  of  counsel.  Voob- 
HOB,  J.,  absoit)  This  suit  was  instituted  for  the  recovery  of  the  amount  of 
Ibar  notes  for  $5000  each,  executed  by  the  late  Thomas  D,  Fumell  in  part 
payment  for  the  undivided  five-twelfths  of  a  plantation,  known  as  the  Forest 
plantation,  which  was  adjudicated  to  him  at  the  probate  sale  of  the  property  of 
the  succession  of  Mary  C.  CuSferson,  deceased. 

The  respondents  admit  that  the  notes  were  executed  by  T,  D,  Pumell^  but 
aver  that  they  were  given  in  error  and  are  without  consideration ;  that  at  the 
time  of  the  adjudication  to  him  of  the  undivided  five-twelfths  of  the  Forest  plan- 
tation, he  was  hioiself  the  owner  of  three-fourths  of  the  whole  plantation  and 
the  slaves  thereon,  and  that  in  purchasing  he  was  ignorant  of  his  legal  rights, 
and  erroneously  supposed  that  the  legal  title  to  five-twelfths  of  said  plantation 
was  in  the  succession  of  his  sister,  Mary  C.  Culberson,  while  in  fact,  she  was 
ofdy  entitled  to  one-fourth  thereof. 

The  respondents  further  aver  that  Levi  Fumell,  the  father  of  Thomas  D. 
PumeUy  who  died  in  1835,  devised  to  the  said  ThomcLS  one  undivided  half  of 
■aid  plantation  and  slaves.  That  after  the  death  of  his  said  father,  and  in  igno- 
rance of  his  rights  under  the  will,  and  erroneously  supposing  that  the  children 
of  his  sister,  Mary  Culberson,  then  deceased,  were  equal  owners  with  himself, 
of  the  plantation  and  slaves,  partition  thereof  was  made  accordingly,  whereby 
the  children  of  his  sister  received  one-fourth  more  than  their  legal  share. 

Respondents  averring  that  two  of  the  notes  given  as  the  price  of  adjudication, 
amounting  together  to  ten  thousand  dollars,  have  been  paid,  claim  to  recover 
bade  the  amount  firom  the  plaintiff,  as  tutor  of  the  minor  heirs  of  his  sister,  and 
also  to  recover  the  share  of  the  negroes  belonging  to  T,  D,  Pumell,  erroneously 
g^ven  in  the  partition,  with  hire  for  their  services.  They  claim  that  the  notes 
sued  on  be  reduced  to  one-half  of  their  amount,  and  that  they  be  credited  with 
oofr^ttlf  of  the  amount  of  the  two  notes  already  paid  and  with  the  value  of  the 
lure  of  the  negroes. 


ClflK. 
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Arxobsb  Led  Purnell  and  his  wife,  the  grand-parents  of  the  minors  whose  interests 

Gasi  are  involved  in  this  controversy,  resided  in  Mississippi.     In  1883,  Fumell  pur- 

chased the  Forest  plantation  and  slaves,  situated  in  the  parish  of  Concordia,  in 
this  State,  and  died  in  1835,  leaving  two  children,  Thomas  i>.,  the  father  of  the 
minor  defendants,  and  Mary  (7.,  the  mother  of  the  plaintiffs.  He  left  a  will  in 
which  the  following  clause,  which  has  given  rise  to  this  suit,  is  found.  "  And 
I  do  further  devise  and  bequeath  to  my  son  Thomas  and  his  heirs  all  my  undi- 
vided one-half,  being  all  my  right,  interest  and  property  in  and  to  the  following 
real,  immovable  and  movable  property,  held  as  community  property  by  myself 
and  aforenamed  beloved  wife,  according  to  the  laws  of  said  State  of  Ix>uisiana, 
said  real,  immovable  and  movable  property  being  in  said  parish  of  Concordia 
and  State  of  Louisiana,  and  consisting  of  the  Forest  plantation  of  lands,  negro 
slaves,"  etc.  "  And  I  give  this  property  to  my  son  Thomas  and  his  heirs, 
under  the  belief  that  my  beloved  wife  will,  at  her  death,  give  her  undivided 
half  of  the  same  property,  as  aforesaid,  to  our  said  daughter,  Mary^  and  her 
heirs. 

This  will  was  probated  in  Mississippi,  but  not  registered  in  Louisiana  untQ 
1851,  when  upon  presentation  of  an  authenticated  copy  of  it  to  the  Probate 
Court  of  Concordia,  it  was,  upon  defendants^  petition,  ordered  to  be  executed. 

Mrs.  Purnell^  the  wife  of  the  testator,  Z^i,  died  intestate.  Besides  the  chil- 
dren Thomas  and  Mary^  she  left  a  daughter  named  Eliza  Davis^  issue  of  a  for- 
mer marriage. 

On  the  26th  January,  1841,  Thomas  Purnell  and  his  sister,  Mary  Culbermm^ 
present  a  petition  praying  for  an  inventory  of  the  succession  of  their  father  and 
mother,  that  they  be  recognized  as  their  heirs  and  placed  in  possession.  On 
the  27tb,  they  accepted  the  succession  purely  and  simply  as  the  forced  heirs  of 
their  father  and  mother,  and  expressly  stipulated  a  reservation  to  each  of  them 
respectively,  of  all  rights  under  any  will  which  may  be  produced. 

In  August,  1842,  Eliza  Davis,  the  half-sister  of  ThomM  and  Mary,  accepts 
the  succession  of  her  mother,  and  in  the  same  act,  sells  to  Thomas  Purnell  and 
to  Culberson,  tutor,  for  $10,000,  her  interest  in  her  motlier^s  succession,  situated 
in  the  parish  of  Concordia. 

On  the  28th  December,  1843,  Purnell  and  Culberson,  as  tutor  of  his  mii::or 
children,  made  a  partition  in  kind  of  the  slaves  attached  to  the  Forest  planta- 
tion, and  making  part  of  the  succession  of  Levi  and  Mary  Purnell,  and  also  of 
the  slaves  purchased  from  Eliza  Davis. 

On  the  6th  April,  1844,  Culberson  sold  to  Purnell  the  interest  acquired  by  him 
in  the  Louisiana  property,  from  Eliza  Davis, 

On  the  6th  April,  1844,  the  interest  of  the  minor  heirs  of  Mary  Culberson  to 
the  Forest  plantation,  amounting,  as  is  expressed,  to  an  undivided  five-twelfths 
of  the  whole,  was  adjudicated  to  Purnell  and  as  has  been  seen,  this  suit  has 
been  brought  on  four  of  the  notes  given  for  the  price. 

The  error  assigned  is,  that  the  ancestor  of  defendants,  being  the  owner  in  indi- 
vision  of  three-fourths  of  the  estate,  in  purchasing  five-twelfths  of  it,  purchased 
;  a  part  of  what  already  belonged  to  him. 

'  To  ascertain  the  effect  to  be  given  to  this  defence,  it  is  necessary  to  inquire 
what  was  the  interest  of  Thomas  Purnell  in  the  property,  at  the  time  of  the 
purchase. 

Levi  Purnell,  having  but  two  children  at  the  time  of  his  decease,  had  the 
right  to  dispose  of  one  half  of  his  property.  C.  C,  1480.  This  disposition,  as  has 
been  seen,  was  made  by  him  in  express  terms,  in  favor  of  his  son  Thomas,  But 
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it  is  ai^ged  that  it  was  made  in  error  and  under  the  belief  that  by  the  laws  of 
Loaisiana,  he  was  the  owner  of  only  one-half  of  the  property,  and  his  wife,  as 
partner  in  community,  the  other  half;  and  that,  from  the  context  of  the  will,  it 
may  clearly  be  gathered  that  the  intention  of  the  testator  was,  that  the  property 
should  be  inherited  by  his  two  children  equally.  That  the  testator  was  in  error 
in  supposing  that  he  was  the  owner  of  and  had  the  power  of  disposing  of  only 
one-half  of  the  property  in  Louisiana,  is  made  clear  by  the  delaration  in  his  will. 
''  I  give,"  says  he,  ^'  this  property  to  my  son  Thomas,  under  the  belief  that  my 
beiored  wife  will,  at  her  death,  give  her  undivided  half  of  the  same  property  to 
our  daughter  Mary^  He  likewise  declares  that  the  property  in  Louisiana  is 
"held  as  community  property,  according  to  the  laws  of  said  State."  If  effect  be 
giren  to  this  bequest,  the  title  to  one-half  of  the  property  in  Louisiana  vested  in  the 
legatee,  upon  the  decease  of  the  testator ;  and  the  surviving  wife  having  died 
intestate,  or  even  in  case  she  were  entitled  to  nothing,  the  remaining  half  being 
undisposed  of  descended  in  equal  portions  to  the  two  children,  by  which  Thomoi 
would  be  entitled  to  three-fourths  and  Mary  to  the  remaining  fourth.  Now, 
the  spouses  never  having  resided  in  Louisiana,  and  not  having  been  married  in 
Louisiana,  and  not  having,  at  the  time  of  their  marriage,  contemplated  residing 
m  Louisiana,  the  property  purchased  in  this  State,  became  the  property  of  the 
husband  and  not  of  the  husband  and  wife  jointly.  The  declaration  then,  that 
one-half  of  the  property  belonged  to  his  wife,  was  made  in  error  and  in  ignor- 
ance of  a  material  fact 

Under  this  erroneous  belief,  he  devised  one-half  of  the  estate  to  his  son,  alleg-   . 
ing  as  his  reason  for  doing  so  his  belief  that  his  wife  would  give  to  the  daughter 
the  other  half  of  the  same  estate,  evidently  intending  thereby  that  the  two  I 
should  inherit  equally.  ' 

The  intention  of  the  testitor  is  his  testament.  This  is  the  first  rule,  and  all 
others  which  concern  the  interpretation  of  testaments  are  reduced  to  it  Domat, 
Pfcrt  11,  B.  3,  Tit  1,  sec.  6,  Art  6. 

The  same  jurist  in  a  paragraph  3178  (Cushing*s  edition)  of  the  same  book 
and  title,  in  treating  of  the  rules  for  interpreting  difficulties  in  testaments,  even 
when  the  terms  of  the  disposition  are  unequivocal,  states  that  some  of  them  are 
occasioned  by  an  error  the  testator  was  under  in  a  matter  of  fact  that  i^as 
unknown  to  him,  and  when  it  appears  clearly  enough,  by  his  dispositions  what 
he  would  have  ordered,  if  the  truth  which  he  was  ignorant  of  had  bee^'known 
to  him,  and  if  his  will  be  thus  ascertained,  that  *^  we  are  to  decide  the  matter, 
by  adjusUng  the  difficulty  in  the  manner  that  we  judge  the  testator  himself 
would  have  done  it,  according  to  the  views  and  sentiments  which  his  disposition 
(and  we  may  add,  his  declarations)  show  him  to  have  had. 

Being  satisfied,  therefore,  that  the  intention  of  the  testator  was  not  to  give 
preference  to  his  son  over  his  daughter,  but  on  the  contrary,  that  it  was  his  de- 
sire that  they  might  inherit  equally,  the  property  in  Louisiana ;  and  that  the 
^position  in  his  favor  resulted  from  ignorance  of  a  noaterial  fact  and  in  error, 
and  would,  if  carried  into  effect,  defeat  his  manifest  intention,  we  cannot  en- 
force it 

The  children  of  Levi  Pumell  seem  to  have  placed  the  same  interpretation 
upon  the  will  of  their  father  which  we  give  to  it^  and  actually  consented  to  carry 
it  out,  by  the  stipulations  of  the  act  of  acceptance  of  the  27th  May,  1841.  It  is 
true  that  they  reserve  their  rights  to  attack  any  will  which  may  be  presented ; 
but  it  further  appears  that  Pumell^  who  alone  had  an  interest  in  enforcing  the 

38 
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▲iMOKn  ^ju^  never  presented  it  or  claimed  its  execution ;  and  that  it  was  not  until  after 
Ghau  his  death,  that  the  step-father  of  his  children,  to  defeat  a  contract  advisedly  en- 
tered into  and  partially  executed,  saw  proper  to  present  the  will  and  claim  for 
the  hene6t  of  the  children  a  strict  enforcement  of  a  disposition  in  favor  of  their 
father,  which  he  himself  had  virtually  waved. 

Tfumtat  D.  Pumell  was  stti  juris  at  the  time  of  the  partition  of  the  slaves  of 
the  Forest  plantation  estate,  and  of  the  purchase  of  the  interest  of  his  sister's 
succession  in  the  land.  Although  these  acts  may  not  come  up  to  the  technical 
definition  of  **  acts  recognitive  and  confirmatory,'*  yet  they  clearly  amoimt  to  a 
voluntary  execution  of  the  will  of  his  father,  according  to  the  interpretation  wo 
have  given  it.  As  such,  they  are  conclusive  of  his  rights  in  the  premises.  C 
C,  2252,  2254.    Touillier,  vol.  5,  Nos.  175, 180. 

Being  of  opinion  that  the  arrangement  entered  into  between  the  parties,  car- 
ries out  substantially  the  intention  of  the  testator,  we  are  unwilling  to  dis- 
turb it 

It  is  therefore  -adjuged  and  decreed  that  the  judgment  of  the  District  Court 
be  aflSrmed,  with  costs  in  both  courts. 
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LuDOER  BououiLLE,  Tutor,  V.  Dede,  et  al. 

pRicncB.  Sy  the  Oiyurt.-^Thongh  thli  Court,  with  the  view  of  rellering  litigants  from  trouble  mad 
expense,  has  sanctioned  the  practice  of  omitting  in  the  transcript  of  appeal  sach  fecords  mm  ar« 
already  on  our  files,  and  is  willing,  with  consent  of  parties,  to  consult  them,  it  will,  in  so  instancet 
do  so,  unless  the  record  shall  hare  been  introduced  at  the  trial  in  the  court  of  the  first  iostanoc. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
Durant  &  Hornor,  for  plaintifik  and  appellants.     Murphy,  for  defendant 

Campbell,  J.  (Voorhies,  J.,  absent)  As  the  transcript  does  not  contain 
the  evidence  on  which  this  case  was  tried  in  the  lower  court,  we  are  unable  to 
review  its  judgment,  and  must  order  the  dismissal  of  the  appeal. 

We  do  this  with  less  reluctance,  being  satisfied,  after  consideration  of  the 
questions  involved,  that  there  is  qo  error  in  the  judgment,  if  the  necessary  evi- 
dence establishes  the  facts  asserted  by  the  appellee  and  assumed  to  have  been 
proved,  on  the  trial,  by  the  Judge  in  his  written  reasons  for  judgment. 

It  is  proper  here  to  remark,  that  though  this  Court,  with  the  view  of  relieving 
htigants  from  trouble  and  expense,  has  sanctioned  the  practice  of  omitting  in 
the  transcript  of  appeal  such  records  as  arc  already  on  our  files,  and  is  willing, 
w^ith  consent  of  parties^  to  consult  them,  that  in  no  instance  will  it  do  so,  un- 
less  the  record  shall  have  been  introduced  at  the  trial  in  the  court  of  the  first 
instance. 

On  the  trial  of  this  case  in  the  District  Court,  the  defendants  offered  in  evi- 
dence the  record  in  the  case  of  Dkle  v.  BouguilU^  No..  8904.  This  record  is 
not  in  the  transcript,  and  the  clerk  certifies  that  the  transcript  contains  all  the 
evidence  adduced  on  the  trial,  with  the  exception  of  that  record. 

In  conformity  with  the  usage  before  referred  to,  we  have  taken  the  transcript 
of  that  record  from  our  files;  but  find  upon  examination  that  it  does  not  con* 
tain  the  writs  and  returns  thereon,  which  were  material  facts  of  the  testimony 
on  the  trial  below,  and  which  seem  to  have  been  issued  after  the  case  was  re* 
manded  for  examination. 
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To  sapplj  this  omission,  we  are  requested  to  consult  record  No.  3866  of  our       Booctoxi 
files,  which  is  an  appeal  from  a  judgment  rendered  in  another  suit,  not  intro-  Diom, 

dueed  in  evidence,  or  referred  to  in  the  clerk's  certificate.  This  we  do  not  feel 
aathorized  to  do.  The  proceedings  after  judgment,  in  case  No.  4904,  should 
hare  been  copied  in  the  transcript  This  not  having  been  done,  we  are  not  in 
ponession  of  the  evidence  on  which  the  case  was  tried,  and  cannot  therefore 

lew  the  judgment  of  the  lower  court 

Ippeal  dismissed. 


UAMIN  F.  Ball  v.  Crockett,  Garland  &  Co  — Samuel  Powkrs,     '       ^^ 

Subrogated. 

Srinre  and  isle  of  a  promUsory  note — pending  suit  on  the  tnmty  notice  of  telsare  was  giren  to  the 
Attorney  at  Uv  of  defendants.  BOd  :  Insuadent  and  tale  InraUd.  The  notice  required  to  be 
gircn  by  the  M5th  Article  Code  of  Practice,  to  the  defendant  in  execution,  must  be  given  to  the 
debtor,  or  his  authorised  agent,  or  perhaps,  in  caw  of  the  absence  of  the  debtor,  who  is  unrepre- 
sented, to  an  attorney  quoad  hoe  negoHum,  appointed  by  the  Court 

C.  P^654. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
SamTier^  for  Garland,  appellant.     Motty  for  Powers, 

Cakpbell,  J.  Pending  a  suit  instituted  by  the  plaintiff,  Ball,  against  Croch- 
§U,  Garland  A  Co,,  on  a  promissoly  note  for  $5335  55,  A,  IT.  Donaldson,  who 
had  obtained  a  judgment  in  the  Fourth  District  Court  against  Ferguson  et  al 
{Bally  the  present  plaintiff,  being  one  of  the  defendants  in  said  suit)  issued  an  ex- 
ecution thereon,  dated  25th  November,  1 851 .  The  next  day  the  sheriff  levied  on 
the  note  filed  in  this  suit,  and  notified  the  clerk  and  C.  A.  Jones,  the  attorney  of 
record  of  plaintiff,  of  the  seizure.  On  the  16th  April,  a  like  notice  was  served 
en  Garland^  one  of  the  defendants.  No  further  steps  seem  to  have  been  taken 
until  2d  September,  1852,  when,  under  the  direction  of  plaintiff  in  execution, 
the  same  property  agun  was  seized,  and  similar  notices  given  of  the  seizure. 
Under  these  seizures  a  sale  was  made,  and  on  the  28th  of  October,  1852,  nearly 
two  years  after  the  issuing  of  the  writ,  the  note  was  adjudicated  to  Samuel 
Pswen,  for  the  sum  of  ten  dollars. 

CUuxBing,  under  this  sale,  to  be  subrogated  to  the  rights  of  the  plaintiff,  he  ap- 
plied to  be  substituted  as  party  plaintiff  and  permitted  to  prosecute  the  suit, 
which  was  allowed. 

Judgment  having  been  rendered  in  his  favor,  Bfill  and  Garland  have  both 
appealed,  and  jdn  in  claiming  reversal  of  the  judgment 

The  point  presented  for  our  decision,  is  the  validity  of  the  sheriff  ^s  sale,  and 
in  determining  this,  we  deem  it  unnecessary  to  inquire  whether  or  not  the  writ 
had  expired  under  whjch  the  last  seizure  was  made,  or  whether,  being  yet  alive, 
the  seizure  was  valid,  inasmuch  as  we  are  of  opinion  that  the  sale  is  a  nullity 
for  irregularities  subsequent  to  the  seizure. 

The  6o4th  Article  of  the  Code  of  Practice  provides  that,  *'  it  shall  be  the  duty 
of  the  sheriff,  as  soon  as  he  shall  have  executed  the  writ  of  fieri  facias,  to  give 
notice  thereof,  in  writing,  to  the  debtor,  and  to  annex  thereto  a  list  of  property 
■eiaed,  which  he  shall  deliver  to  him  in  person,  or  leave  at  his  place  of  ordinar)" 
restdeooe."    This  notice  to  the  debtor,  or  to  his  authorized  agent,  or  perhaps, 
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Bill  in  case  of  the  absence  of  a  debtor  who  is  unrepresented,  to  an  attorney  quoad 
OiooKcrr.  hoe  negotium^  appointed  by  the  court,  is  indispensable  to  the  validity  of  a  sher- 
iff's sale. 

In  this  case,  the  only  notice  given  to  the  debtor,  was  the  service  made  on  his 
attorney  at  law,  who  had  no  power  or  authority  to  represent  him  in  this  behalt 
The  notice  of  seizure  being  illegal,  the  sale  under  it  conferred  no  valid  title,  and 
must  therefore  be  set  aside.  See  Mimstippi  Marine  and  IHre  Imuranee  Com- 
pany V.  Bank  of  Louisiana^  11  R.,  47.  Lamorandier  v.  Meyer,  8  R.,  163. 
Andrewi^  admV,  v.  City  Bank,  6  A.,  787. 

It  is  proper  to  add  that  BaU  was  not  resident  in  the  State,  and  that  there  has 
been  evidently  a  gross  sacrifice  of  his  property. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  District  Court  be 
annulled  and  reversed.  It  is  further  decreed  that  the  demand  of  Samuel  JPow- 
ers,  the  subrogated  plaintiff,  be  dismissed,  and  that  the  sheriff  sale  of  the  note, 
declared  on  by  plaintiff,  be  annulled  and  set  aside.  The  costs  of  intervention 
and  of  this  appeal  to  be  paid  by  the  appellee.  It  is  further  ordered,  adjudged 
and  decreed  that  the  plaintiff,  B  F.  Ball^  do  have  and  recover  of  and  from  the 
defendant,  William  JST.  Oarland,  the  sum  of  five  thousand  three  hundred  and 
^  thirty- five  dollars  and  fifty-five  cents,  with  interest  at  five  per  cent,  from  June 

10th,  1850,  until  paid,  and  coBts  of  suit* 
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ii3_464|  Dominique  Yerqes  v*  J.  Forshek   and  A.  Pentland. 

DeclBlon  in  WmiB  y.  Vogt,  8  ▲.,  16  afflrmed. 

APPEAL  from  the  District  Court  of  the  parish  of  Jefferson,  Clarke,  J. 
Ihifintr  &  Michel,  for  plaintiff.     Field  <£  Cotton  and  McKay,  for  defend- 
ants and  appellants. 

Campbell,  J.  In  April,  1851,  the  defendant^  Forshee,  sold  to  plaintiff  by 
public  act,  a  stall  in  the  market,  with  the  privileges  thereto  belonging,  a  horse 
and  cart,  butcher's  tools,  etc.,  for  |1400,  $700  of  which  sum  was  paid  in  cash. 
By  the  terms  of  the  act,  the  vender  bound  himself  not  to  sell  meat  of  any  de- 
scription, within  the  limits  of  the  city,  for  the  term  of  two  years,  or  to  interfere 
in  the  business  transferred  to  vendee* 

To  this  act,  the  defendant,  Fentland,  became  a  party,  and  bound  himself  as 
^  surety  in  the  sum  of  seven  hundred  dollars,  that  the  vendor  would  faithfully 

perform  and  observe  these  stipulations  as  promised. 

Plaintiff  avers  a  breach  of  the  stipulations  in  his  favor,  and  claims  from  de- 
fendants the  sum  of  $700  as  legitimate  damages. 

The  defendants  plead  the  general  denial,  and  aver  that  the  obligation  sued  on 
is  illegal  as  being  in  violation  of  public  policy. 

The  case  was  tried  by  a  jury,  and  on  their  verdict  judgment  was  rendered  for 
$300  for  plaintiff,  from  which  judgment  this  appeal  has  been  taken. 

The  special  defence  relied  upon  by  defendants,  was  considered  by  this  court 
in  the  case  of  Wentg  v.  Vogt,  8  A.,  16,  in  which  it  was  held,  under  a  state  of 
facts  very  similar  to  those  presented  in  this  case,  that  **  an  obligation  by  which 
the  vendor  of  a  butcher's  stall  binds  himself,  under  a  penalty,  not  to  sell  or 
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GNse  to  be  sold,  any  meat  of  a  particular  kind,  within  the  city,  during  two        ^"J**" 
jears,  is  not  invalid,  as  being  in  restraint  of  trade,  and  that  if  the  condition  be 
Tiolated,  the  penalty  may  be  enforced/' 

Id  that  case,  a  penalty  seems  to  have  been  provided  by  the  parties  themselves. 
In  this  no  penalty  having  been  fixed,  the  damages  resulting  from  the  breach  of 
his  covenant  on  the  part  of  the  vendor,  must  be  ascertained  as  in  ordinary  cases. 
The  measure  of  damages  being  the  amount  of  loss  the  plaintiff  has  sustained  and 
the  profit  of  which  he  has  been  deprived,  with  the  qualifications  stated  in  the 
Codeu  The  record,  though  it  contains  ample  evidence  of  the  breach  of  contract 
by  defendant,  fiimisfaes  no  proof  of  damages  sustained  by  plaintifil 

Plaintiff  seems  to  have  regarded  the  clause  (on  the  breach  of  which  he  relies) 
IS  final  and  binding,  on  the  parties  for  the  full  amount  stipulated.  We  do  not 
80  regard  it;  but  think  that  the  obligation  of  defendant,  Fentland^  as  surety,  was 
merdy  to  pay  such  damages  as  might  result  from  a  breach  of  the  stipulations 
made  by  vendor  in  fiivor  of  vendee. 

The  judgment  must  therefore  be  reversed  and  the  cause  remanded  for  a  new 
trial    The  coats  of  appeal  to  be  paid  by  the  pkdntiff  and  appellee. 


John  L.  Dvtiev  et  al.  v.  Jo^i?   A.  Botkin. — Boykir  and  Lard, 

Opponents. 

Ue  «r  Und  firom  F.  to  B.  In  which  it  was  ttfiraUted  tb»t  **  thli  sale  is  ma4e  xaxAer  the  txpteu  gtipn- 
latioa  and  c<mditlon  that  the  said  F.  shall  not  be  bound  by  the  vendor's  warranty  of  title;  and 
that  he  does  not  guarantee  said  purchaser  against  the  existence  of  any  defects  of  title,  or  Incum- 
brances whatever,  but  such  as  may  have  arisen  by  his  own  acts ;  but  the  said  J.  F.  nevertheless 
agrees,  in  case  the  purchaser  should  be  erioted,  to  return  him  the  principal  of  the  consideration, 
but  nothing  more.**  The  purchaser  alleged  disturbance  but  not  eriction,  and  it  was  urged  by  the 
^sinfift  that  there  was  no  warrant  against  any  thing  but  actual  eviction.  Sy  the  Court— Wt 
■adcTBtand  the  restrictlTe  words  in  the  clause  of  non  warranty  to  be  **  but  nothing  more,^  and  that 
ihqr  hare  relation  to  claims  which  the  Tcndee  might  hare  beyond  the  restitution  of  the  price,  e.  g. 
the  frmU  and  rcTenoes,  the  costs  of  suit,  or  other  damages  for  which  he  might  be  liable.  Agree- 
ments which  parties  make  for  themselves  in  derogation  of  the  general  law  should  be  construed 
strictly.  The  agreement  to  refund  In  case  ef  eviction  added  nothing  to  the  legal  oljection,  nor 
did  the  exclusion  of  warranty  preclude  the  legal  consequences  of  the  sale,  except  as  qiecially  pro- 
Tided  for,  and  it  is  no  less  a  legal  consequence  of  the  sale  that  the  vendee  may  suspend  the  price 
is  case  of  disturbance,  than  that  the  vendor  shall  refund  it  in  case  of  eviction.    0.  G.  8481,  2585. 

fke  only  evidence  of  disturbance  was  the  admission  of  parties  that  a  suit  was  instituted  by  defen- 
daato  against  W.  for  a  portion  of  the  land.  By  ihe  Ccmrt.'-'We  thinlc  that  to  avail  themselves  of 
this  oC^ection  opponents  should  have  proved  that  W.  claimed  to  hold  under  an  adverse  title  hav- 
ing its  origin  before  the  sale  from  F.  to  B.,  or  that  his  possession  commenced  before  that  time. 
Ihat  U»e  warranty  should  have  existence,  it  is  necessary  the  adverse  right  shall  have  existed  be- 
Isre  tlie  sale ;  and  if  this  right  was  before  the  sale  an  Imperfect  one,  and  afterwards  perfected  by 
(he  negligenee  of  the  buyer,  he  has  no  claim  for  warranty,    C  0.  2478. 

APPEAL  from  the  District  Court  of  the  parish  of  Terrebonne,   Cole.  J. 
O.  A.  Johnson^  for  defendants  and  appellants.    lUsley,  and  B^ice  db  Faster^ 
for  plaintiffs. 

Campbell,  J.  On  the  10th  January,  1846,  Jo$eph  Fowler,  Jr.,  now  deceased, 
sold,  by  public  act  to  John  A,  Boykin,  a  tract  of  land  under  the  following  des- 
cription :  **  A  certain  tract  of  land  situated  in  the  parish  of  Terrebonne,  in  this 
State,  containing  altogether,  one  thousand  superficial  arpents,  measuring  twenty- 
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^^"^  five  arpents  in  front  on  each  side  of  the  hayou  Black,  by  twenty  arpents  in 
BoTKOf.  depth,  also  on  each  side  of  the  bayou ;  bounded  on  the  upper  side  by  lands  of 
Minor  <£  Dimmore^  on  the  right  bank  of  the  bayou,  descending,  and  by  lands 
of  Dr.  Woide  on  the  left  bank,  and  on  the  lower  side  by  lands  of  which  the 
owners  are  unknown,  being  the  same  property  which  the  said  Joseph  Fowler^ 
Jt*  acquired  by  purchase,  at  a  sale  of  the  property  surrendered  by  W%UUbMi» 
Boga/rt  to  his  creditors.'* 

The  consideration  of  the  sale  was  $20,000,  for  which  the  rendee  gave  his 
several  notes,  with  interest  added,  payable  at  certain  times  stipulated ;  the 
whole  secured  by  mortgage  on  the  lands  sold  and  certain  slaves  in  the  act 
enumerated. 

The  act  contains  besides,  the  following  clause :  **  This  sale  is  made  under 
the  express  stipulation  and  condition,  that  the  said  Joseph  Fowler^  Jr.,  shall 
not  be  bound  by  the  vendor^s  warranty  of  title ;  and  that  he  does  not  goar* 
antee  said  purchaser  against  the  existence  of  any  defects  of  title  or  incum- 
brances whatever,  but  such  as  may  have  arisen  by  his  own  acts ;  but  the  said 
Joseph  Fowler,  Jr.,  nevertheless  agrees,  in  case  the  purchaser  should  be  evicted, 
to  return  him  the  principal  of  the  consideration  and  nothing  more." 

These  lands  were  subsequently  sold  to  defendants,  who  as  part  of  the  con- 
sideration, assume  to  pay  the  debt  to  Fotoler, 

In  October,  1851,  plaintifis  who  are  the  heirs  of  Joseph  Fowler,  deceased, 
obtained  an  order  for  the  seizure  and  sale  of  the  mortgaged  property.  After 
the  seizure,  large  payments  were  made,  in  consideration  of  which,  it  was  stipa- 
lated  by  the  parties  that  the  sale  should  be  suspended,  in  order  that  defen- 
dants might  by  opposition  and  injunction  establish,  if  in  their  power,  the  pay- 
ment in  full  of  the  sum  really  due  by  them.  To  facilitate  which  proceeding 
they  agreed  to  dispense  with  the  oath  and  bond  usually  required  in  cases  of 
opposition  or  injunction,  and  consented  that  the  defendants  might,  without 
exception,  urge  in  defence  all  matters  that  might  have  been  urged  by  J.  A. 
Boykin,  the  immediate  vendee  of  Fowler, 

In  conformity  w^ith  this  argument  an  opposition  was  filed,  in  which  the  defen- 
dants alleging  that  the  sale  was  of  one  thousand  superficial  arpents,  at  the 
rate  of  twenty  dollars  per  arpenc,  lying  on  each  side  of  the  bayou  Black,  with 
a  front  of  twenty-five  arpents  on  each  Slide  of  the  bayou  and  a  depth  on  each 
side  of  twenty  arpents ;  that  there  is  a  deficiency  in  the  quantity  of  land. 
That  the  depth  on  the  right  bank  is  so  limited  by  the  back  lines  of  the  original 
concession  of  which  the  land  sold  forms  a  part  that  only  236  81  superficial 
arpents  are  embraced  within  the  lines  on  that  side  of  the  bayou,  which  added 
to  570  81  arpents,  acknowledged  to  be  found  on  the  left  side  of  the  bayou, 
leaves  a  deficit  in  the  quantity  sold  of  192  88  arpents,  for  which  deficency  they 
claim  a  proportionate  dcminution  of  price. 

It  is  next  averred  by  defendants  that  they  are  not  and  never  have  been  in 
the  possession  of  the  whole  of  that  part  of  tlie  land  sold,  lying  on  the  right 
bank  of  the  bayou,  123  90  superficial  acres  thereof  being  in  possession  of  one 
Wright,  who  claims  it  as  owner  under  an  adverse  title,  which  deducted  from 
the  whole  amount  included  in  the  calls  of  their  title,  leaves  683  22  arpents  as 
the  whole  amount  of  which  they  have  ever  had  the  actual  possession  under 
Fowler's  title ;  and  for  which,  as  they  aver,  the  $22,000,  are  in  full  satis&ction, 
interest  included.  They  further  aver  that  they  have  instituted  a  petitory  ac- 
tion against  said  Wright  for  the  123  90  arpents,  which  suit  is  still  pending. 
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and  cluiit  thit  thej  ftre  entitled  to  siiFpend  the  payment  of  the  price  pro  tanto,  Dunw 
until  the  decision  of  the  qiicfition  of  title  between  them,  or  until  security  BoTxuf. 
amast  the  chance  of  eviction  be  ftinu^ihcd. 

Before  proceeding  to  the  consideration  of  the  defences  urged  by  the  defen- 
dants iD  executionf  it  iB  proper  thtt  wt^  eliould  examine  a  preliminary  question 
preKnted  by  the  claim  in  the  deed  from  Fotai^  to  Boy  kin,  which  plaintiffs  con- 
tend, precludes  the  defendants  from  the  defence  relied  on.  It  is  urged  that, 
bj  the  claim  of  oon  warranty,  in  which  Fabler  stipulates  that  he  shall  not  be 
bound  by  the  vendor's  warranty  of  title,  but  nevertheless  agrees  "  in  case  the 
purchaser  shall  be  evicted,  to  return  him  the  principal  of  the  consideration, 
but  nothing  more,''  defendants  can  not  retain  any  portion  of  the  price,  unless 
in  ictoal  eviction  shall  have  taken  place,  a  fortiori^  that  he  can  not  retain 
it  from  the  apprehension  of  eviction  ;  the  obligation  to  return  being  stipulated, 
nlelj  OD  the  oooditioii  of  eviction.  * 

That  this  clause  has  limited  the  legal  liability  of  the  vendor  in  warranty,  can 
not,  we  think,  be  questioned,  but  not  to  the  extent  contended  for.  In  the 
liSlst  Article  of  the  Code,  it  is  provided  that,  "  Even  in  case  of  stipulation  of 
no  warranty,  the  seller,  in  case  of  eviction,  is  liable  to  a  restitution  of  the 
price,  unless  the  buyer  was  aware,  at  the  time  of  the  sale,  of  the  danger  of 
mtioD,  and  purchased  at  his  peril  and  risk."  This  obh'gation  which  the  law 
iaposes  on  the  vendor,  and  which  would  have  been  operative  without  any 
rtipolation  embodjing  it  in  the  contract,  is  reiterated  by  Fowler.  We  under- 
Btud  the  restrictive  words  in  the  clause  of  non  warranty  to  be  "  but  nothing 
move,"  and  that  they  have  relation  to  claims  which  the  vendee  might  have, 
beyond  the  restitution  of  the  price,  e.  g.  the  fruits  and  revenues,  the  costs  of 
snit  or  other  damages  for  which  he  might  be  liable.  Agreements  by  which 
ptfties  make  for  themselves  a  law,  in  derogation  of  the  general  law,  should  be 
eoostnied  strictly. 

The  agreement  to  refund  in  case  of  eviction,  added  nothing  to  the  legal  obli- 
gition,  nor  did  the  exclusion  of  warranty,  preclude  the  legal  consequences  of 
the  nle,  except  as  specially  provided  for,  and  it  is  no  less  a  legal  consequence 
of  the  sale  that  the  vendee  may  suspend  the  price  in  case  of  disturbance  than 
that  the  vendor  shall  refund  it,  in  case  of  eviction.     C.  C.  2481,  2585. 

Both  rights  are  expressly  given,  and  the  exercise  of  them  should  not  be 
denied,  unless  they  have  been  waived  expressly  or  by  the  clearest  implication. 

We  will  proceed  now  to  the  grounds  of  opposition,  premising  however,  that 
the  knd  sold  by  Fowler,  was  included  in  a  larger  tract,  confirmed  to  Robert 
Jfertiu,  assignee  of  Miguel  LaturninOy  in  whose  favor  an  order  of  survey  was 
Bide  by  (Jov.  Qayoeo,  in  1798.  That  James  Bowie,  who  became  the  owner 
of  the  whole  tract  thus  confirmed,  sold  to  Thomas,  without  specifications  as  to 
depth  or  firont,  one  thousand  superficial  arpents  in  January,  1828 :  the  land 
•oU,  to  be  taken  from  the  upper  end  of  the  tract  and  to  be  so  laid  off  as  to 
Bake  the  lower  line  parallel  with  the  upper,  and  have  an  equal  width  on  both 
•^  of  the  bayou,  nothing  being  said  of  the  depth.  In  1886,  Thomas  sells  to 
Boq9,fi  one  thousand  arpents,  measuring  twenty-five  arpents  front  on  each 
side  of  the  bayou,  by  twenty  arpents  in  depth,  also  on  each  side  of  the  bayou. 
^ler  subsequently  acquired  BogarVs  title  and  sold  to  Boyhin  by  the  same 
description. 

The  testimoney  of  Taylor,  as  applied  to  the  plat  of  survey  contained  in  the 
record  and  marked  R  satisfactorily  establishes  that  there  is  embraced  within 
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Dvnu  tijg  calls  of  Fowler^a  title,  an  area  of  only  807  12  arpens,  which  leayes  a 
BoTKiH.  deficiency  of  192  88  arpens.  This  deficiency  results  from  the  want  of  depth 
on  the  north  side  of  the  bayou,  the  side  lines  being  intercepted  by  the  back 
lines  of  the  claim  as  located,  at  a  distance  of  about  nine  arpens  from  the  bajou. 
But  it  is  said  that  the  opponents  can  not  avail  themselves  of  this  exceptioDy 
inasmuch  as  the  confirmation  calls  for  forty  arpens  in  depth  on  each  side  of  the 
bayou  and  that  the  survey  and  locittion  which  were  not  approved  until  July, 
1858,  might^ave  been  so  made  as  to  give  the  required  depth  on  the  north  side 
of  the  bayou. 

It  is  true  that  the  survey  and  location  of  the  Martin  claim,  were  not  ap- 
proved until  after  the  sale  by  plaintiffs^  ancestor;  yet  it  is  in  evidence  that  they 
were  made  in  accordance  with  its  calls  and  the  known  rules  for  Burrejing 
Spanish  grants,  fronting  on  water  courses.  Moreover  it  is  in  evidence,  that 
though  the  survey  was  not  approved  until  1853,  it  was  made  as  early  as  1825, 
before  BowU  sold  to  the  vendor.  The  irregularity  of  the  location  then,  if  any 
there  be,  can  not  be  imputed  to  defendants.  Nor  can  the  defendants  be  re- 
quired, as  contended,  to  make  up  the  deficiency,  by  taking  lands  within  the 
limits  of  the  grant  in  the  rear  of  the  location  on  the  south  side  of  the  bayou, 
their  title  limiting  them  to  twenty  arpents  in  depth. 

Whether  the  location  of  the  claim,  so  that  the  full  depth  could  not  be  ob- 
tained in  conformity  with  the  calls  of  the  titles  of  defendant,  amounts  in  law 
to  an  eviction  or  not, — about  which  so  much  has  been  said, — is  unimportant  to 
this  issue.  The  present  question  is  not  one  of  eviction.  This  part  of  the 
opposition  is  based  on  the  Articles  2467  and  2468,  which  declare  the  obligation 
of  the  vendor  to  be,  to  deliver  the  full  extent  of  the  premises  sold  or  upon  his 
failure  to  do  so,  to  submit  to  a  proportionate  diminution  of  the  price. 

That  a  deficiency  of  192  88  arpents  exists,  is,  we  think,  fully  established. 

As  regards  the  second  objection,  viz:  that  128  90  arpents  of  the  land  lyin^ 
on  the  right  bank  of  the  bayou,  is  and  was  before  the  sale,  in  the  possession  of 
Wright,  who  claims  it  as  owner  under  an  adverse  title. 

From  the  recitals  in  the  deeds  from  Fowler  to  BoykiUy  and  from  BoyMn  to 
the  defendants,  possession  of  the  land  as  sold,  is  acknowledged  by  the  vendees 
respectively,  and  there  is  no  evidence  when  the  alleged  disturbance  commenced, 
or  under  what  claim  adverse  possession  is  held  by  Wright    The  only  evidence 
of  disturbance,  is  the  simple  admission  of  parties  that  a  suit  instituted  by  the 
defendants  against  Wright,  for  the  recovery  of  128  90  arpents  as  E^presented 
in  a  plat  on  file,  is  now  pending.    We  think  that  to  avail  themselves  of  this    - 
objection,  opponents  should  have  proved  that   Wright  claimed  to  hold  under 
an  adverse  title,  having  its  orign  before  the  sale  from  Fowler  to  BoyJdn,  or  that 
his  possession  commenced  before  that  time.    That  the  warranty  should  have 
existence,  it  is  necessary  the  adverse  right  should  have  existed  before  the  sale ; 
and  if  this  right  was  before  the  sale  an  imperfect  one  and  afterwards  perfected 
by  the  negligence  of  the  buyer,  he  has  no  claim  for  warranty.    C.  G.  2478. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed  and  set  aside ;  that  the  opposition  of  defendants  be  overruled  and 
dismissed,  and  that  petitioners  be  and  they  hereby  authorized  to  proceed 
with  their  seizure  and  sale  upon  crediting  the  writ  with  $4470  16,  (the  credit 
to  be  applied  in  deduction  of  the  first  note  due  for  $9994,)  that  being  the 
amount  to  which  the  defendants  are  entitled  as  a  diminution  of  the  price  pro- 
portionate to  the  deficiency  in  quantity  of  the  land  sold,  reserving,  however,  to 
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defendants  their  right  to  proceed  for  a  proportionate  restitution  of  the  price  i>un» 
m  case  jadgment  be  rendered,  in  the  petitory  action  against  Wright,  decreeing  Bonn. 
sud  Wright  to  be  the  owner  of  the  128  90  arpents  sued  for  by  defendants. 

It  is  further  decreed,  that  the  costs  of  both  courts,  be  paid  by  plaintifis  and 
appellees. 

Rehearing  refused* 


PSESIDKKT  AKD  DiRSCTOBS  OF  THB  BaNK  OF  LOUISIANA  V.  ChRISTOPHSIL 

Ford. — ^Louisa  W.  Ford,  Executrix,  Opponent. — Hewitt  &  Hsran 
Plaintiffs  in  Monition  and  Appellants. 

r.  died,  learlng  a  will,  by  which  he  conatltated  Mrs.  F.  his  executrix  and  nniTeral  legatee.  She 
fnnHftfd  fts  execntrlx^bnt  took  no  other  Jodidal  proceedings— fabsequeDtly  as  heir,  she  sold  to  J. 
her  iBterest  In  the  estate,  warrantlDg  the  title  to  the  property;  J.  corenaotiDg  to  pay  the  debts, 
and  gave  him  a  foil  power  of  attorney  to  administer  and  sell.  At  a  sale  of  the  property  proToked 
by  a  mortgage  creditor,  H.  A  H.  became  the  purchasers,  for  $06,000.  The  executrix  opposed  the 
tale.  Bjf  Uka  Oourij^lt  does  not  appear  that  the  socceaaion  is  inaoWent,  and  the  debts  to  the  un- 
paid creditors  appear  to  amount  to  not  more  than  $4,000.  None  of  them  are  personally  parties  to 
Ob  coBtroTcray,  nor  does  the  eridencc  satisfy  us  that  their  interests  would  be  promoted  by  open- 
ing the  sale.  Under  these  circumstances,  we  think  it  would  be  inequitable  to  permit  the  sale  to  be 
^oestiencd  by  the  executrix. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Livingston,  J. 
Poole  A  Boaelitis,  for  opponent    lUdey,  G,  R  Duncan,  and  G.  Eustia,  for 
appellant. 

SuDELLy  G.  J.  (VooRHiES,  J.,  aud  BucHANAK,  J.,  absent)  Hewitt  <£  Heran 
ire  the  bonA  fide  purchasers  at  a  judicial  sale  of  a  plantation  and  sUves.  The 
ale  was  effected  at  the  instance  of  a  mortgage  creditor.  The  price  at  which  it 
was  adjudicated  was  $66,000,  which  appears  to  have  been  a  fair  one.  This 
price  has  been  paid  to  the  mortgage  creditors,  and  the  purchasers  having  gone 
mto  possession  haye  expended  a  large  amount  of  money,  say  $40,000,  in  im- 
prorements  of  the  estate.  No  one  objects  to  this  sale  but  Mrs.  Ford,  in  her 
capacity  of  testamentary  executrix,  and  her  opposition  rests  upon  alleged  infor- 
nuJities  in  the  proceedings. 

The  only  point  which  we  deem  it  necessary  to  direct  our  attention  is,  whether 
under  the  circumstances,  Mrs.  Ford,  in  her  capacity  of  executix,  should  be 
heard  to  question  the  regularity  of  this  sale. 

Her  husband.  Ford,  the  mortgage  debtor,  died  leaving  a  will  by  which  he 
made  Mrs.  Ford  his  sole  universal  legatee,  and  appointed  her  executrix,  but 
without  giying  her  seizin  as  such.  She  had  the  will  probated  and  received 
letters  in  Aprils  1860;  but  took  no  other  judicial  proceedings,  not  even  making 
an  inveiitory,  and  has  left  the  State  permanentiiy.  As  heir,  she  took  possession 
of  the  estate,  and  in  November,  1850,  sold  to  one  Jiter,  her  interest  as  heir  for 
$5000,  she  warranting  the  title  of  all  the  property,  and  he  covenanting  with 
her  to  pay  all  the  debts.  On  the  same  day,  in  her  capacity  of  sole  heir  and 
executrix,  she  gave  him  a  full  power  of  attorney  to  administer,  sell  and  dispose 
of  all  the  property  of  the  succession.  Soon  afterwards,  the  Bank  of  Louisiana 
took  out  an  order  of  seizure  and  sale  on  its  mortgage,  and  the  property  was  adju- 
dicated at  Sheriff^s  sale  to  Jiter  for  $70,000 ;  but  he  not  complying  with  the 
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Bau  or  Li.  terms  of  his  bid,  it  was  adjudicated  to  Hewitt  S  Heran  for  $66,000,  who  set- 
Fomo.  tied  with  the  mortgage  creditors  and  went  into  possession  as  above  stated.  It 
does  not  appear  that  the  succession  is  insolvent,  and  the  debts  to  unpaid  credi- 
tors appear  to  amount  to  not  more  than  |4000.  None  of  them  are  personally 
parties  to  this  controversy,  nor  does  the  evidence  satisfy  us  that  their  interests 
would  be  promoted  by  opening  the  sale. 

Under  these  circumstances  we  think  it  inequitable  to  permit  this  sale  to  be 
questioned  by  the  executrix,  whom  we  consider  as  merely  attempting  to  aid 
Jiter^  her  vendee  and  agent,  in  a  speculation  at  the  expense  of  these  bona  fide 
purchasers,  under  the  guise  of  representing  a  small  minority  of  the  creditors 
whom  she  personally  and  Jiter  are  bound  to  pay.  It  is  obvious  under  the  facts 
above  stated,  that  neither  of  them,  Jlter  and  Mrs.  Ford^  would  be  permitted 
personally  to  question  the  sale  on  the  score  of  the  alleged  informalities. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  upon  the 
opposition  of  said  Louisa  Ford,  testamentary  executrix  of  Christojyher  Ford's 
will,  be  reversed,  and  that  said  opposition  be  dismissed,  the  costs  thereof  in 
both  courts  to  be  paid  by  said  opponent  This  decree  being  made  without 
prejudice  to  the  rights  of  creditors  of  said  succession,  if  any  they  have,  to  sae 
for  the  recission  of  said  judicial  sale. 


David  A.  Wogan  v.  W.  "W.  Thompson. 

Insnfflclency  of  demand  of  payineot  of  promiasory  note  to  bind  the  endorBer. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Goold  cfe  Stanabitry^  for  plaintiff.     Emenon  A  Huntington,  for  defendant 
and  appellant 

Ogden,  J.  (VooRUiES,.  J.,  absent^)  The  defendant  relies  for  reversal  of  the 
judgment  against  him,  on  insuflBciency  of  evidence  to  establish  that  the  note 
was  duly  presented  and  payment  demanded  of  the  makers  so  as  to  charge  him 
as  endorser.  The  makers  of  the  note  were  Casl'in  &  Co.y  a  commercial  firm 
composed  of  R.  W.  Cashin  and  Thornton  &  Payne^  At  the  maturity  of  the 
note,  Cashin  was  dead,  his  adminitstratrix  had  removed  from  the  State,  Thorn- 
ton had  absconded,  and  the  Notary  appears  to  have  made  the  most  diligent 
enquiry  for  the  proper  persons  from  whom  to  make  a  demand.  He  demanded 
payment  of  the  syndic  of  the  creditors  of  Thornton  <fi  Payne  at  their  store, 
and  also  of  the  clerk,  and  on  the  afternoon  of  the  same  day  Payne,  one  of  the 
partners,  understanding  the  Notary  had  been  looking  for  him,  called  at  the 
Notary's  ofiflcc  and  told  him  he  could  not  pay  the  note. 

There  seems  to  us  to  be  no  gi'ound  for  objection  to  the  testimony  of  the 
Notary,  and  tliat  the  case  was  fully  made  out  on  the  part  of  plaintiff. 

It  is  therefore  ordered,  adjuged  and  decreed  that  the  judgment  of  the  court 
be  affirmed  with  costs,  and  thirty-five  dollars  damages  for  a  frivolous  appeal. 

Emerson  &  Iluntington,  for  a  rehearing. 

ITie  Notary  states  that  he  made  careful  search  and  diligent  enquiries  to  find 
Caskin  &  Go.  This  is  not  sufficient,  as  all  of  the  authorities  state.  H«  sbonld 
have  specified  what  efforts  he  made  and  where  he  enquit^d. 
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He  swears  positively  that  he  made  no  eflforts  to  find  TJtorntOTi's  domicil,  and        Wogi» 
oa  p.  11,  he  sajs,  "  I  asked  no  one  about  the  domicil  of  Payne,  except  those  in       thommom. 
the  store  and  at  the  boarding  house  mentioned,  and  Mr.    Wogan^  the  holder, 
and  I  looked  in  the  director)'." 

His  testimony  shows,  that  he  asked  no  one  in  the  store  about  the  domicil, 
except  the  person  he  calls  the  clerk,  whose  name  he  admits  he  did  not  know, 
and  who  is  fully  proved  not  to  have  been  a  clerk  of  the  drawees,  but  merely  a 
clerk  of  the  syndic. 

In  Landry  v.  Stansbnry,  10  L.  R.  487,  the  court  say,  that  a  demand  of  an 
administrator  is  insufficient,  because  he  would  not  be  authorized  to  pay  the 
note,  Ac  The  syndic  is  not  an  agent  or  representative  of  the  insolvent,  but  of 
the  creditors,  and  therefore  not  being  authorized  to  pay,  a  demand  of  him  was 
useless.  As  to  the  person  called  the  clerk,  it  is  fully  and  clearly  proved,  that 
he  was  not  a  clerk  of  the  insolvent,  (See  Admissions,  p.  12,)  of  what  avail 
then  was  it^  to  make  demand  of  him  V 

The  insolvents  had  surrendered  their  property  and  the  store  contents  were 
in  the  hands  of  the  syndic.  See  p.  12.  It  was  not  their  place  of  business, 
»nd  they  had  abandoned  it.  Demand  there  was  therefore  insufficient.  Lau- 
itiana  State  Ituurance  Co.  v.  Shamlvrg,  2  N.  L.  511.  Bayley  on  Bills,  edition 
of  18^36,  p.  200.  Bond  v.  Farnham,  5  Mass.  170,  and  Freeman  v.  Boynton^  7 
Mass.  483.     Storv  on  Bills,  p.  409,  sec.  351. 

One  of  the  maLers  being  dead,  demand  should  have  been  made  of  the  survi- 
vors. Story  on  Bills,  p.  425,  sec.  362.  Cayuga  Bank  v.  Hunt,  2  Hill  N.  Y. 
R.630. 

As  to  these  we  respectfully  refer  to  the  authorities  cited  in  our  brief,  p.  7, 
ind  especially  to  the  ca.se  in  4  Howard,  202. 

The  uniform  practice  has  been  to  give  damages  only  when  the  appeal  was 
dearly  made  for  delay,  and  never  when  the  appellant  may  have  fairly  doubted 
the  correctoes8  of  the  judgment  below.  See  cases  cited  in  Hennen's  Digest,  p. 
105,  No.  3.  We  assure  the  court  that  this  case  was  appealed  by  our  advice, 
under  a  full  conviction  that  the  judgment  was  erroneous,  and  not  lor  delay. 

Rehearing  refused. 


State  of  Louisiana  v.  The  Judge  of  the  Second  District  Court 
OF  New  Orleans. 
Widow  Benjamin  Povdras  praying  for  a  Mandamus 

fUntiff  sued  out  execution  against  the  heirs  of  Poydrtu.  A  rule  was  taken  bj  the  relator  to  set 
atide  the  execution  on  the  ground,  that  execution  could  not  be  granted  against  a  succession  bc- 
loogiag  to  minors — accepted  by  the  minors  with  the  benefit  of  Inventory.  The  rule  was  dismissed, 
sad  the  District  Court  refusing  a  suspensive  appeal,  a  mandaamu  was  prayed  for.  By  the  Court: 
The  right  of  the  plaintiff  to  execute  the  Judgment  which  he  has  obtained  for  a  sum  of  money  can 
sniy  be  suspended  upon  a  petition,  affidavit  and  bond  given  for  injunction.    C.  P.  298. 

The  laws  of  1S31  and  188a,  relative  to  injunction  of  execution,  afford  a  d;rect  remedy  against  the 
wcurities  in  iojonctioo  bonds,  which  is  not  accorded  in  case  of  appeal  bonds. 

Ma^daauts  refui^d. 


0  aoi 

40  1«48 
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'OR  the  relator,  Jan  in. 


Buchanan,  J.  The  State  of  Louisiana  sued  the  heirs  of  Benjamin  Poydrcu 
for  a  Urge  sum  of  money,  and  recovered  judgment  against  them  for  the  same. 
On  appeal,  the  judgment  was  affirmed  by  this  court ;  and  when  the  decree  of 
this  court  was  recorded  in  that  of  the  first  instance,  the  counsel  of  plaintifif 
ordered  a  writ  of  ^.  fa.  to  issue,  which  was  done  accordingly.  Thereupon, 
I^vif  Janin,  Esq.,  of  counsel  for  defendants,  took  a  rule  in  the  name  of  the 
present  relator  uimmi  the  Treasurer  of  the  State,  to^show  cause,  on  a  day  named 
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DiSTBIOT  OOUST. 


SvATi  OF  La.  in  the  rule,  why  the  ezecutioD  should  not  be  set  aside,  on  the  ground  that  the 
Jwam  or  Siooin>  same  was  issued  contrary  to  law,  and  should  not  have  been  granted  against  a 
succession  belonging  to  minors,  and  accepted  by  them  under  the  benefit  of  an 
inventory  only,  the  law  prescribing  a  different  remedy  in  such  cases.  No  stay 
of  proceedings  was  ordered  pending  the  rule ;  no  application  was  made  for  an 
injunction.  After  issue  joined  and  argument,  the  rule  was  dismissed ;  and  the 
mover  in  the  rule  applied  for  a  suspensive  appeal  from  the  judgment  dismiaaing 
the  rule,  which  was  refused  by  the  District  Judge. 

The  relator,  upon  this  state  of  facts,  has  applied  to  this  court  for  a  writ  of 
mandamus  to  the  District  Judge,  **  requiring  him  to  allow  a  suspensive  appeal 
in  the  premises." 

The  application  is  inadmissible  on  the  face  of  the  petition.  The  relator  de- 
sires to  substitute  an  appeal  in  the  place  of  an  injunction.  That  cannot 
be  consistently  with  existing  laws.  The  right  of  the  plaintiff  to  execute 
the  judgment  which  he  has  obtained  for  a  sum  of  money,  can  only  be  bus- 
pended  upon  a  petition,  affidavit  and  bond  given  for  injunction.  Code  of 
Practice,  804.  Amendment  of  Article  298  of  the  Code  of  Practice,  Act  of  7th 
April,  1826,  section  9.  The  laws  of  1881  and  1888,  relative  to  injunction  of 
executions,  afford  a  direct  remedy  against  the  securities  in  injunction  bonds, 
which  is  not  accorded  in  the  case  of  appeal  bonds. 

Again,  it  is  the  province  of  the  Judge  of  the  court  which  has  recorded  the 
judgment,  to  decide  in  the  first  instance,  upon  the  presentation  of  a  petition  to 
that  effect,  whether  a  legal  cause  for  the  issuance  of  the  writ  of  injunction 
exists,  by  reason  of  illegality  in  the  execution  of  the  judgment  previously  ren- 
dered and  afiSrmed  by  this  court  C.  P.  617,  623,  629.  The  jurisdiction  of 
the  District  Court,  in  virtue  of  those  articles,  over  the  subject  matter,  cannot 
be  evaded,  in  the  mode  sought  by  the  relator. 

Mandamue  refused,  at  costs  of  relator. 


9    SOS 

4»     861 


Dennis  Cronan  v.  Executors  of  John  McDonooh  et  al. 

Suit  &galiut  exeeaton  InTolTing  tttte  to  iMn^-^Bdd :  The  uniTenftl  legatees  shonld  hare  been  Hade 
parties. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
0,  B,  Duncan^  for  plaintiff.    Baselius  and  Grivot,  for  defendant  and  ap- 
pellant. 

Slidell,  C.  J.  (VooRHiES,  J.,  absent.)  The  suit  presents  a  contest  respect* 
ing  the  title  of  real  estate,  and  resulted  in  the  court  below  in  a  decree  adverse 
to  the  succession  of  MeDonogh,  We  think  the  exception  pleaded  by  the  exe- 
cutors and  reiterated  in  their  answer,  that  they  were  without  capacity  to  stand 
in  judgment  alone  in  this  controversy,  should  have  been  sustained.  The  uni- 
versal legatees  of  McDonog\  should  have  been  made  parties  with  them.  C. 
P.  128. 

Judgment  reversed,  cost  of  appeal  to  be  paid  by  plaintiff,  and  cause  remand- 
edf  with  leave  to  make  the  universal  legatees  of  McDonogh  parties 
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Ghables  RoBnfBOK  et  aL  t^.  James  P.  Freret,    Sheriff,  et  al. 

OoBfltraetloB  of  a  Icmae. 

fMltioB  Ibr  iqloDciioa  to  wUj  a  Mle,  Id  the  ftiuver  to  wblch  dAmaffet  were  Mked  on  the  ic^uictioo 
bood  agmiost  principal  and  soretlee.    Bif  the  Oouri  : 

The  ii^imetion  does  not  arrest  a  Jndgment  for  the  payment  of  money ;  the  Act  of  1881  wae,  there- 
fore, inapplicable,  and  the  sorety  was  not  a  party  to  the  salt.  The  answer  does  not  contain  a  re- 
eQnTeBtSonal  demand  for  damages  arising  «d  deUeto—hui  Mts  up  a  claim  for  damages  on  the  bond 
against  the  principal  and  snrety—wbieh  cannot  be  done  in  the  same  suit  in  which  the  InJnncUon 
was  granted,  unless  it  is  a  case  arising  under  the  provisiens  of  the  Act  of  1881,  where  a  jndgment 
f  is  enjoined. 


APPEAL  from  the  First  District  Court  of  New  Orleans,  Bohertson,  J. 
Durel  and  Bimliui^  for  pUdntifib  and  appellants.    Mott  A  Fraser,  and 
Sunton  S  Bradford^  for  defendants. 

Ogdbh,  J.  (VooRHiBs,  J.,  and  Buchanait,  J.,  absent)  In  a  suit  of  the  Peli- 
can Dry  I>ock  Ckmipany,  against  BabiMon,  Hyde  4Sb  Machie^  in  which  the  com- 
panj,  among  other  things,  demanded  the  sale  of  a  lease  of  certain  lots  of 
ground  in  Algiers,  for  a  division  of  interest  between  the  parties ;  a  judgment 
was  rendered  by  consent,  decreeing  the  sale  of  the  lease  of  the  dock-yard  at 
which  the  dock  of  the  company  was  moored.  Byde  db  McuhU^  after  the  judg- 
ment was  rendered,  wAdi  their  interest  in  the  lease  to  Penneyar  &  Martin^  and 
they,  in  ooqj unction  with  BohiMany  applied  for  and  obtained  an  injunction  to 
prerent  the  sale  of  the  lease,  which  was  advertised  to  be  made  by  the  Sheriff, 
in  parBoance  of  said  judgment  The  plaintiffs  state,  in  their  petition,  that  they 
dject  to  a  sale,  as  it  would  enure  to  their  great  damage,  and  their  right  to  the 
injunction  is  placed,  in  argument,  on  the  ground,  that  the  defendants,  the  Pelican 
Dry  Dock  Company,  have  no  joint  interest  in  the  lease,  and  that  no  right  of 
theirs  was  involved  in  the  sale  which  it  is  represented  in  the  petition  for  in- 
junction, was  ordered  for  the  purpose  of  settling  the  partnership  differences  be- 
tireen  Bobinmn^  Hyde  tA  Machie,  The  lease  of  the  ground  from  J,  B,  Oliver^ 
agent,  Ac,  was  made  by  notarial  act,  and  after  setting  forth  that  the  lessors 
have  leased  the  premises  to  Bohinsan,  Hyde  <t  Maekie,  at  an  annual  rent  of 
two  thooaand  dollars  for  the  term  of  six  years,  with  a  privilege  to  the  lessors 
of  prolonging  the  lease  at  their  option  for  a  further  period  of  four  years,  the 
act  goes  on  to  recite,  that  the  chairman  of  the  board  of  managers  of  the  Peli- 
can Dry  Dock  Company  had  intervened  in  the  act,  and  declared  that  it  had 
been  agreed  between  them  and  the  lessors,  that  the  sectional  floating  dry  dock 
of  the  company,  should  be  located  in  front  of  the  lots  thus  leased,  with  the 
privilege  and  right  of  the  company  to  use  the  same  for  the  purpose  of  carrying 
out  its  operation  during  the  term  of  the  lease  and  the  renewal,  if  any,  of  the 
same,  on  the  condition  that  the  company  contribute  for  one-half  of  the  rent, 
as  stipulated  in  the  lease.  Immediately  after  that  declaration  by  this  party  in- 
terrenhig  in  the  act,  is  a  clause  in  the  following  words :  **  And  that  accordirg- 
If  acting  as  aforesaid,  he  does  hereby  bind  and  obligate  the  said  Pelican  Dry 
Dock  Company  to  pay  punctually,  in  the  manner  above  expressed,  the  one-half 
of  the  aforesaid  rent  to  be  paid  by  the  above  named  lessees ;  and  hereby  fur- 
thermore binding  the  said  company  unto  and  in  favor  of  the  above  named  les- 
son, as  aeeurity  for  the  sakl  lessees,  to  the  extent  of  one-half  of  the  rent  afore- 
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RoBiNsos       said  ;  all  of  which  is  hereby  accepted  by  the  said  Jean  Baptiate  Oliter^  in  his 
Frkakt.        said  capacity/' 

The  record  is  extremely  voluminous,  embraces  other  matter  baring  a  con- 
nection with  the  subject,  but  which  wc  omit  to  state,  as  they  are  not  material 
for  properly  understanding  the  question  to  be  decided,  which  relates  to  the  pro- 
per construction  of  the  above  clause  in  the  lease.  It  is  conceded,  that  if  un- 
der that  clause  in  the  lease,  the  defendants  contracted  the  obligation  of  sureties 
for  Eobimon^  Hyde  <fc  Mackie,  they  had  such  an  interest  in  the  lease  as  entitled 
them  to  have  it  sold.  We  consider  that,  taken  in  connection  with  other  parts 
of  the  act,  it  evidences  a  sub-lease  by  Eohivson^  Hyde  &  Maclie,  to  the  defen- 
dant, of  such  portion  of  the  premises  as  should  be  necessary  to  locate  their 
dock  and  carry  out  its  operations,  for  which  the  company  bound  themselves  in 
favor  of  the  lessors,  to  contribute  one-half  of  the  annual  rent ;  it  further  evi- 
dences the  assent  of  the  lessor  to  this  sub-lease,  on  the  condition,  that  to 
the  extent  of  one-half  of  the  annual  rent  for  the  whole  term,  the  company 
should  be  responsible  to  the  lessor  as  the  security  of  the  lessees ;  so  that,  if 
from  any  cause  the  sub-lease  should  be  afterwards  rescinded  and  the  company 
released  from  their  obligations  in  favor  of  the  lessees,  they  should  still  remain 
bound  and  liable  to  the  lessor  as  the  securities  of  the  lessees,  for  one-half  of 
the  rent  The  lessor  had  a  right  to  impose  this  as  a  condition  of  his  assent  to 
the  sub-lease,  and  it  is  expressed  in  clear  and  unequivocal  language.  The 
company  did  not  bind  themselves  to  pay  to  the  lessor  one-half  of  the  an- 
nual rent — the  obligation  to  pay  the  one-half  of  the  rent  was  an  obligation 
contracted  in  favor  of  the  lessees  as  the  consideration  for  the  sub-lease  of  such 
portion  of  the  premises  as  was  neccssar}-  to  carry  on  this  business  of  the  com- 
pany. The  clause  by  which  the  company  furthermore  bind  themselves  as  sure- 
ties for  the  lessees,  for  one-half  of  the  rent^  shows  that  the  parties  did  not 
undci-stand  that  a  direct  obligation  was  contracted  by  the  company  in  favor  of 
the  lessor  to  pay  half  the  rent — the  suretyship  on  the  part  of  the  company, 
so  far  as  the  lessor  was  concerned,  was  the  real  obligation  entered  into  in  sub- 
stance as  well  as  in  form,  and  while  we  agree  with  the  counsel  for  the  plaintifls, 
that  the  denomination  of  a  contract  by  a  particular  name,  does  not  necessarily 
determine  its  true  character,  we  think  it  is  clear  that  the  parties  in  this  in- 
stance, contemplated  precisely  such  a  contract  as  they  styled  this  to  be.  It  is 
further  to  be  added,  that  the  sub-lease  did  not  exclude  the  lessees  from  the 
employment  of  such  portion  of  the  premises,  as  was  not  required  for  the  busi- 
ness of  the  company,  and  that  there  was  therefore  such  a  joint  interest  in  the 
lease,  as  the  lessors  acknowleged,  when  they  consented  to  a  judgment  being 
entered  up  on  the  motion  of  the  defendants,  and  in  conformity  with  the  prayer 
of  their  petition  for  a  sale,  to  effect  a  division  of  interest  between  them.  We 
think  there  was  no  ground  for  the  injunction  by  which  the  sale  was  arrested. 
The  defendants  have  asked  for  an  amendment  of  the  judgment  of  the  court 
below  in  their  favor,  awarding  them  damages  as  claimed  in  their  answer.  It  is 
averred  in  the  answer,  that  the  injunction  was  vexatious,  illegal  and  wrongful, 
and  had  caused  damages  to  the  defendants  in  the  sum  of  (000,  for  which  judg- 
ment is  prayed  against  the  plaintitf  and  their  sureties  in  the  injunction  bond  m 
8olido. 

The  injunction  did  not  arrest  a  judgment  for"  the  payment  of  money — the 
Act  of  1831  was  therefore  inapplicable,  and  the  surety  was  not  a  party  to  the 
suit.     The  answer  does  not  contain  a  reconventional  demand  for  damages^  aris- 
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iag  ez  delieto^  but  sets  up  a  clAim  for  damages  on  the  bond,  against  both  prin- 
dptl  and  surety,  which  cannot  be  done  in  the  same  suit,  in  which  the  injunc- 
tion was  granted,  unless  it  is  a  case  arising  under  the  provisions  of  the  Act  of 
1831,  when  a  judgment  for  the  pajrment  of  money  is  enforced.  We  will,  how- 
erer,  amend  the  judgment  so  far  as  to  reserve  to  the  plaintiffs  the  right  of  suing 
Ibr  damages  in  a  separate  action. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  court  below  be 
amended,  by  reserving  to  the  plaintifis  the  right  to  sue  for  damages  for  the 
wTODgful  issuing  of  the  injunction ;  and  that  so  amended,  the  judgment  of  the 
ooort  below  be  a£Srmed,  with  costs  in  both  courts. 
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RoBiKtoa 

V. 

FmiiucT. 


State  v,  J.  Rebassa. 

Be  bwrecfolrisf  the  keepers  of  coflRee-hooses  to  pay  $67  for  a  IlcenM,  Is  coosUtutionftl ;  It  operates 
uiforakly  iq>oa  all  persctu  of  the  same  class,  to  wit,  keepers  of  coffeehouses. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
GaiennUy  for  plaintiff.     Carrolf  for  defendant  and  appellants 

Sldell,  G.  J«  (Toorhibs,  J.,  and  Buchanan,  J.,  absent)  This  suit  was 
brought  before  a  Justice  of  the  Peace  to  recover  $67,  for  the  defendant's  State 
fioense,  as  keeper  of  a  coffee  house,  for  the  year  1852/  On  appeal  by  the  de- 
fendant to  the  District  Court,  two  points  were  made.  Ist  That  the  law  giving 
the  tax  collector  the  right  of  seizing  and  selling  the  property  of  those  who  are 
issessed  for  taxes,  is  unconstitutional  2d.  That  the  tax  on  different  kinds  of 
retailers  not  being  uniform,  the  tax  is  unconstitutional  The  District  Judge  af- 
firmed &e  judgment,  and  the  defendant  appealed  to  this  court 

Of  the  first  point  we  have  no  jurisdiction  in  this  cause.  The  amount  in  dis- 
pute not  exceeding  $300,  our  jurisdiction  is  confined  to  the  question  of  the 
constitutionality  and  legality  of  the  tax^  Albert  v.  Brewer^  9  An.  64.  Constitu- 
tioD,  Art  62. 

If  we  consider  this  class  of  exactions  as  falling  within  the  purview  of  the 
first  clause  of  Article  123,  still  we  think  it  constitutional ;  because  it  operates 
uniformly  upon  all  persons  of  the  same  class,  to  wit,  all  keepers  of  coffee- 
bouses.  The  defendant  is  required  to  pay  the  State  what  other  keepers  of 
coffee-houses  are  required  to  pay,  no  more  and  no  less.  See  State  v.  P&ydras^ 
9  Annual 

It  is  therefore  ordered  that  the  appellant  take  nothing  by  his  appeal,  and 
that  he  pay  the  cost  thereof. 
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Statg  d.  Thomas  Hawthorn  et  ala. 

Witsesset  tot  the  a^nmd  to  eoatradict  a  witiMM  for  the  State  who  had  denied,  on  eroM-examinatloiii 
hartng  aworn  to  certain  •tatements,  cannot  be  beard  after  the  tfestimonj  on  the  part  of  the  defence 
it  doaed,  and  after  the  District  Attorney  hat  oAred  teeUmony  to  soitain  the  character  of  the 
State's  witness,  but  which  he  had  withdrawn  upon  the  defendants*  counsel  stating  that  he  had  no 
Intention  to  impeach  the  character  of  the  witness. 

APPEAL  from  the  First  District  Court  of  New  Orleans.    HoberUon,  J. 
Attorney  General,  for  the  State.    Larue  A  Whittaker^  Budd  and  Lambert, 
for  appellants. 

Slidell,  C.  J.  Under  the  circumstances  stated  in  the  bill  of  exceptions,  we 
think  the  District  Judge  did  not  err  in  refusing  to  receive  the  testimony  offered. 

Judgment  affirmed,  with  costs. 

Bill  of  exceptions  alluded  to  by  the  court : 

Be  it  remembered  that  on  the  trial  of  this  case,  the  testimony  otK  Dennis  was 
taken  for  the  prosecution,  and  in  the  cross-examination  he  was  asked  whether 
he  did  not  on  a  day  named,  before  the  Recorder  of  the  Second  District  of  New 
Orleans,  swear  that  he  had  kicked  Hamilton  Rotoan,  on  the  day  in  question,  on 
his  breast  and  hands,  as  he  was  about  ascending  from  the  main  to  the  poop 
deck ;  that  he  answered,  no ;  whereupon  Recorder  Ramos,  of  the  Second  Dis- 
trict, and  Henry  0.  Reiley  were  offered  by  defendants  to  contradict  said  testi- 
mony. It  was  objected  to  by  the  District  Attorney ;  the  objection  was  sus- 
tained by  the  court,  and  defendants,  through  their  counsel  excepted  to  said  de- 
cision. 

By  the  Court. — These  witnesses  were  introduced  after  the  testimony  had 
been  closed  on  the  part  of  the  defence,  and  after  the  District  Attorney  had 
offered  testimony  to  sustain  the  character  of  the  State's  witness,  Capt  JJennu, 
but  which  he  had  withdrawn,  upon  defendants*  counsel  stating  that  they  had 
no  intention  to  impeach  the  character  of  the  witness.  The  court  belieyes  that 
to  prove  a  witness  has  sworn  falsely  is  an  attack  upon  the  character  of  the  wit- 
ness. (Signed)  J.  K  Robbbtsom,  Judge. 


Succession  of  Henry  Puck.-— Hekrt  Clausbn,  Under  Tutor, 

Appellant. 

The  widow  harlog  contracted  a  second  marriage,  without  being  continaed  in  the  tutorahlp  by  a  fknuly 
meeting,  the  tatorship  ie  forfeited,  and  ihe  cannot  be  reinstated  aa  natural  tutriZ|  bat  nut  gire 
bond  aa  datilre  totriz. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
Budd,  for  the  under-tutor,  appellant.  VanDaleen,  for  appellea 
Buchanan,  J.  (Voorhies,  J.,  absent)  The  widow  Pueh  haying  married 
again  without  causing  a  family  meeting  to  be  previously  convened  for  the  pur- 
pose of  continuing  her  in  the  tutorship  by  nature,  was  deprived  of  the  same  by 
judgment  of  court  She  subsequently  prayed  that  a  family  meeting  might  be 
convened  for  the  purpose  of  naming  a  tutor  or  tutrix  to  her  minor  chUd,  Ade- 
laide Puck,    The  family  meeting  was  held  accordingly,  and  recommended  that 
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MrsL  Jfymdler  (widow  Pwk)  should  be  reinstated  as  natural  tutrix.    The  pro-    ^^^^  ^' 
oeedings  of  the  £ftmfly  meeting  were  homologated,  and  the  undor-tutor  has  ap- 
pealed from  the  judgment  of  homologation. 

The  fiunily  meeting  erred  in  recommending  that  the  mother  should  be  rein- 
stated as  natural  tutrix.  The  law  does  not  sanction  such  a  proceeding.  The 
right  of  natural  tutorship  being  forfeited  by  a  second  marriage,  the  mother 
could  not  be  appointed,  except  as  dative  tutrix,  and  upon  the  condition  of 
giving  bond  as  dative  tutrix.  See  WM  y.  Webby  6  An.  This  is  the  construc- 
tion which  we  put  upon  the  vote  of  the  family  meeting ;  agreeing  in  that  respect 
with  the  views  of  the  District  Judge,  as  expressed  in  his  conclusions  in  the  de- 
cision of  a  rule  to  set  aside  the  judgment  of  homologation ;  which  rule  was  pro- 
perty dismissed  by  the  lower  court  as  irregular. 

Hie  judgment  dismissing  the  rule  is  affirmed ;  that  homologating  the  pro- 
ceedings of  the  &mily  meeting  is  amended,  by  requiring  Mrs.  Sandler,  the  mo- 
dier  of  the  minor,  to  give  security  as  required  for  a  dative  tutor,  within  ten 
days  from  the  recording  of  this  decree  in  the  District  Court  The  costs  of  the 
rale  to  dismiss,  in  the  District  Court  to  be  paid  by  the  appellant,  and  those  of 
this  Court  by  the  appellee. 


Stats  v.  Jones. 


Bimm  sod  ^mm  agreed  to  porehAse  a  achooaer  on  Joint  aceoant.  ffoknet  g%re  Janet  his  not«  for 
aae4utf  the  parchaoe  money  to  be  delirered  to  the  owner  of  the  schoonerf  which  note  Jones  con- 
nrted  to  his  own  nee.    BOd  :   This  waa  a  breach  of  tnut  under  the  Statute  of  March  8th,  1845. 

APPEAL  from  the  Fbst  District  Court  of  New  Orleans,  Larue^  J. 
A,  P.  Field  and  Mone^  Attorney  General,  for  the  State.     VanDaUen^  for 
defendant  and  appellant 

OoDKN,  J.  The  defendant  having  been  indicted  and  convicted  of  a  breach  of 
troflt,  under  the  Statute  of  the  8th  of  March,  1845,  brings  the  case  up  on  an  ex- 
cepti(»i  to  the  refusal  of  the  Judge  below  to  charge  the  jury,  that  if  they  be- 
fiered  from  the  evidence  that  there  was  an  agreement  between  Rolmw,  the  pro- 
aecator,  and  the  defendant  to  purchase  a  schooner  on  joint  account,  and  that 
Eolmei  had  placed  a  note  in  defendant's  hands  to  be  delivered  to  the  owner  of 
the  schooner,  in  payment  of  his  half  of  the  price,  but  which  note  the  defendant 
had  not  d^vered,  but  negotiated,  then  it  was  not  a  breach  of  trust  under  the 
Statute. 

The  court  refused  to  give  that  charge  on  the  ground  that  it  did  not  apply  to 
the  case,  and  correctly  charged  the  jury  what  are  the  essential  ingredients  to 
oonstitnte  the  offence. 

Tfe  think  the  court  did  not  err.  The  agreement  between  Holmes  and  Jonee 
to  purchase  the  schooner  on  joint  account  did  not  deprive  the  transaction  of  the 
character  of  an  agency,  undertaken  by  Jones  for  Holmes  in  purchasing  the  one- 
half  interest  in  the  schooner  for  him. 

The  judgment  of  the  court  below  is  therefore  affirmed  with  costs. 
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State  v.  William  Johnson   and  Andrew  Melville. 

A  man*t  concabine  la  a  competent  witnen  la  his  behalf. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  RoherUoTi^  J. 
Morse^  (Attorney  General,)  for  the  State.     Wdples,  for  defendant  and 
appellant 

Campbell,  J.  (Voorhibs,  J.,  and  Buchanan,  J.,  absent)  The  only  question 
for  our  decision,  is  presented  in  a  bill  of  exceptions  taken  by  the  defendants, 
on  their  trial  for  murder,  to  the  refusal  by  the  court  to  permit  Martha  Fietd^ 
who  was  offered  as  a  witness,  to  be  sworn  and  examined  in  their  behal£ 

In  answer  to  questions  propounded  to  her  on  her  voir  dire,  she  declared  that 
she  had  lived  with  Mekilley  one  of  the  accused,  as  man  and  wife,  for  four 
years ;  but  that  she  had  never  been  his  wife — ^had  never  been  married  to  him. 

We  think  the  Judge  erred  in  deciding  that  these  facts  destroyed  the  compe- 
tency of  the  witness.  In  our  opinion,  they  affected  her  credibility  only.  She 
not  only  declares  herself  not  to  be  the  wife  of  the  prisoner  Melville,  but  for 
ought  that  appears,  the  parties  never  were  reputed  to  be  husband  and  wife,  or 
supposed  theueelves  married,  or  that  she  bore  his  name,  or  that  either  of  them 
ever  acknowledged  or  avowed  that  that  relation  existed  between  them.  The 
answers  convey  to  our  minds  the  idea,  that  though  they  lived  together  as  man 
and  wife,  that  is,  cohabited,  she  was  his  concubine  or  kept  mistress,  and  not 
his  wife. 

The  facts  do  not  bring  the  case  within  the  questionable  rule  invoked  by  the 
State,  as  established  by  the  decision  of  Lord  Kenyon,  when  Chief  Justice  of 
Chester,  which  decision  seems  never  to  have  been  reported,  but  is  stated  by- 
Richards,  Chief  Baron,  in  Campbell  y,  TVemlotcs,  1st  Prier,  81.  In  that  case, 
the  woman  had  for  a  long  time  cohabited  with  the  man,  and  was  acknowledg- 
ed and  passed  as  his  wife.  Even  under  these  circumstances,  her  incapacity 
has  not  only  been  doubted,  but  it  is  believed  the  current  of  authority  is  against 
the  decision.    Wharton's  Crim.  Law,  p.  296. 

The  rule  excluding  husband  and  wife  as  witnesses  for  or  against  each  other, 
is  founded  chiefly  on  principles  of  public  policy,  which  lie  at  the  foundation  of 
civil  society ;  and  its  disregard  would  tend,  by  destroying  the  confidence  which 
should  always  subsist  in  that  sacred  relation,  to  impair  its  sanctity. 

"  This  rule  of  protection,"  remarks  the  late  Dr,  Greenleaf,  in  his  admirable 
treatise  on  the  Law  of  Evidence,  voL  1,  s.  889,  "  is  extended  only  to  lawful 
marriages,  or  at  least,  to  such  as  are  innocent  in  the  eye  of  the  law."  "  If," 
he  adds,  **  the  cohabitation  is  clearly  of  an  immoral  character,  as,  for  exam- 
ple, in  the  case  of  a  kept  mistress,  the  parties  are  competent  witnesses  for  and 
against  each  other."  This  doctrine  is  asserted  in  the  case  of  BaUhewe  v.  Ga- 
Undo,  4  Bing.  610,  and^as  adopted  by  our  own  courts  as  the  true  rule,  at  an 
early  day. 

In  the  case  of  if.  Cornier  v.  Couet,  2  M.  R.  p.  56,  a  witness  having  been 
objected  to,  on  the  ground  that  defendant  lived  with  him  as  his  wife,  though 
they  were  not  married,  was  permitted  to  testify ;  the  court  holding  that  this 
went  only  to  the  witness'  credit,  not  to  his  competency.  We  assent  to  the  cor- 
rectness of  this  decision,  and  are  unwilling  to  disturb  it. 
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It  is  for  these  reasons  ordered,  adjudged  and  decreed,  that  the  judgment  of        ^^^ 
the  District  Court  be  annulled  and  reversed,  and  this  case  remanded  for  a  new   Jousoa  n  al. 
trial,  with  instructions  to  the  said  court  not  to  reject  Martha  Field^  as  a  wit- 
ness in  behalf  of  defendant^  on  the  ground  stated,  and  otherwise  to  proceed 
in  conformitj  with  law  and  the  opinions  herein  expressed. 


Leooet  &  Brothsra  v.  H.  L.  Potter. 

Wlkcre  a  deTolnttre  appeal  has  been  taken,  it  is  a  wairer  of  the  right  to  a  suspensive  appeal,  and 
plaintiir  may  have  execQttb.n  before  the  lapse  of  ten  days. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Beynoldi^  J. 
Elmore  &  Kiiig^  for  plaintiffs  and  appellants.     Benjamin^  Micou  A  Fin- 
ny, for  defendant 

Campbell,  J.  On  the  1st  of  December,  1853,  final  judgment  was  rendered 
in  iaTor  of  plaintiffs. 

On  the  next  day,  defendant  applied  for  and  obtained  a  devolutive  appeal. 

The  day  following,  (December  dd)  plaintiffs  issued  execution. 

On  the  5th  of  the  same  month,  defendant  took  a  rule  on  plaintiff  to  show 
ctuse  why  the  execution  should  not  be  quashed,  on  the  ground  that  it  was  pre- 
maturely issued,  and  the  rule  having  been  made  absolute,  plaintiffs  appealed. 

The  question  presented  is,  whether  (the  case  being  appealable)  plaintiffs  were 
vamnted  in  issuing  execution  until  after  the  expiration  of  ten  days  from  the 
notification  of  judgment? 

The  act  was  manifestly  irregular,  unless  by  taking  a  devolutive  appeal,  de- 
fendant is  to  be  regarded  as  having  waived  the  delay.  The  object  of  the  delay 
is,  that  the  party  against  whom  judgment  has  been  rendered,  may  have  time 
to  consider  whether  or  not  he  will  take  a  suspensive  appeal,  and,  in  case  he 
diall  do  so,  to  allow  him  a  reasonable  time  to  procure  his  security,  and  do  such 
other  acts  as  may  be  necessary.  This  reasonable  time  is  ten  days.  It  is  for 
the  benefit  of  the  judgment  debtor ;  but  like  any  other  privilege,  may  be 
waived ;  and  this  waiver,  together  with  the  waiver  of  a  suspensive  appeal,  we 
think  was  virtually  made,  when  defendant  obtained  his  devolutive  appeal.  The 
tppeal  was  granted  and  the  appellee  duly  cited  ;  and  it  is  well  settled,  that  by 
the  fact  of  citation,  the  jurisdiction  of  the  appellate  court  attaches,  and  that  of 
the  District  Court  is,  except  for  certain  special  purposes,  divested.  See  Hen. 
Dig.  p.  73,  verbo  Appeal,  vii,  No.  8,  and  the  authorities  there  cited.  Nor  could 
the  appellant,  under  these  circumstances,  dismiss  the  appeal,  without  the  con- 
■ent  of  the  appellee. 

The  conclusion  to  which  we  have  arrived,  is  supported  by  the  ruling  of  the 
court  in  HaUh  v.  English,  12  R.  186,  in  which  it  was  held,  that  though  a  de- 
fendant, against  whom  tLfl,  fa.  has  issued,  before  notice  of  judgment,  may  have 
it  quashed,  and  a  suspensive  appeal  allowed  ;  yet,  if  he  contents  himself  with 
taking  a  devolutive  appeal  only,  he  cannot  afterwards  complain. 

It  is  for  these  reasons,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict coort,  be  annulled  and  reversed;  and  that  there  be  judgment  in  favor  of 
the  appellant)  discharging  the  rule  and  reinstating  the  execution.  The  costs  of 
both  coorts  to  be  paid  by  appellee. 
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Tufts,  Fkbmor  &  Co.  v.  Joseph  R.  Beard. — S.   Hollingswoeth, 

Opponent. 

▲n  order  of  sefsure  and  sale  cannot  be  granted  without  evidence  of  the  aatignment  of  fhe  note,  or 
mortgage — both  of  which,  to  Justify  proceedings  via  eaMOutvea^  should  be  made  to  appear  bj  au- 
thentic act.    The  Judge  can  take  c<^isance  of  no  matter  resting  en  paU. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Clarkt^  J. 
Ooold^  for  plaintiff.     Walker  db  De  France^  for  opponent  and  appellant 

Campbell,  J.  (Voorhies,  J.,  and  Buchanan,  J.,  absent.)  TufUy  Fermor  A 
Co.^  claiming  by  virtue  of  various  endorsements,  to  be  the  holders  and  owners 
of  certain  mortgage  notes,  signed  by  J,  R.  Beard  and  payable  to  his  own  order, 
and  endorsed  by  said  Beard  and  others,  obtained,  upon  exhibiting  said  notes, 
with  a  copy  of  a  public  act  of  mortgage  (with  which  they  were  identified) 
from  Beard  to  Henry  Blood,  an  order  for  the  seizure  of  the  mortgaged  pro- 
property.  Under  this  order,  a  sale  was  made  and  the  property  adjudicated  to 
John  Steep, 

From  this  order,  decreeing  the  sale  of  the  mortgaged  property,  S,  RoUingi- 
worthy  who  claims  to  be  the  owner  of  the  property  seized  and  sold,  has  taken 
this  appeal. 

Appellant  claims  that  the  judgment  ordering  the  sale  of  the  property  be 
reversed ;  that  the  proceedings  under  it  be  annulled,  and  he  restored  to  the 
possession  of  his  property. 

The  order  of  seizure  and  sale  was  improperly  made  by  the  Judge  below,  it 
having  been  granted  without  evidence  of  assignment  to  petitioners  of  either 
the  notes  or  mortgage — ^both  of  which,  to  justify  proceedings  via  exeeutiva^ 
should  have  been  made  to  appear  by  authentic  act  The  Judge  can  take  cog- 
nizance of  no  matters  resting  en  pais,  Fitzmlliame  v.  Wilcox^  7  R.  808. 
Lee  V.  Drummondy  4  L.  321.  French  v.  Mechanics^  and  Traders'  Banh^  4  An. 
152. 

Steept  to  whom  the  property  was  adjudicated,  not  being  before  us,  we  can- 
not inquire,  on  this  appeal,  into  matters  subsequent  to  the  order  directing  the 
seizure  and  sale.  Any  relief  to  which  the  appellant  may  be  entitled  for  alleged 
irregularities  after  the  judgment,  must  be  sought  by  a  direct  action. 

It  is  ordered,  a^udged  and  decreed,  that  the  order  of  seizure  and  sale  ap* 
pealed  from  be  annulled,  reversed  and  set  aside,  and  the  suit  dismissed  at  the 
costs  of  appellant 


Elizabeth  Brown,  wife  of  John  F.  Clew,  v.  Gkobgk  L.  Brown, 
I  smomI  Executor. 

It  Is  not  neceiaary,  in  order  to  make  an  appeal  saspeneire,  that  the  costi  ihoiiUl  be  faeloded  In  thm 

amount  of  tbe  bond. 
0.  P.,  6T6 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
Benjamin  db  Micou^  for  plaintiff.    JD,  N",  Hennen^  for  defendant  and  ap- 
pellant 


S.  O.  Nelson  k  Co.  v.  John  0.  Simpson — Hill,  McLean  ft  Co.» 
Appellaiits. — ^Brablet,  Wilson  &  Co.,  Prshn,  Cleoo  &  Co.  and 
S.  O.  Nelson  k  Co.,  Appellees. 


i  by  memc  prooeM  can  be  legally  made  only  In  one  of  two  wayi :  either  by  the  aetnal 
I  and  detention  of  the  property  of  the  debtor,  or  by  garnishment  proeeM ;  that  is  to  aay :  by 
■errlee  of  citation  upon  the  debtor  of  defendant. 
An  cmepttoD,  probably,  exieti  to  thii  role,  where  a  nutn  attaehef  a  debt  doe  by  himeelf  to  the  penon 
vhem  he  eon;  hot  this  exception  la  ev  neofluttofe,  the  quality  of  the  debtor  and  creditor  being 
Uended  in  the  lame  perion. 
A  guaidmient  onder ,;!«-( jliefaf,  mder  the  proriilonB  of  the  Act  of  1689,  is,  by  the  terms  of  the  Act, 
I  to  be  made  only  from  the  date  of  the  serriee  of  the  interrogatories. 

I  certain  bales  of  cotton  to  defendant,  upon  which  P.  A  G.  made  advances,  receired  the 
Mb  of  lading  and  warehoose  receipt,  and  took  possession  of  the  cotton.  Defendant  did  not  pay 
te  the  cotton,  and  plaintUTseqaestered  the  cotton,  claimhig  Tender's  pririlege.  P.  A  0.  bonded 
fte  eetlan.  Sobseqnently  other  creditors  of  defendant  sued  ont  attachments.  P.  A  0.  shipped  the 
eottoD  to  UrerpooL  After  re-lmborsing  themselres,  there  was  a  balance  in  the  hands  of  P.  A  0. 
Bg  lie  OmtC— this  Iwlance  PArws  Olegg  A  Oo.  hold  for  defendant  or  for  any  of  his  creditors  to  whom 
Ihe  eonrt  may  a^Jodge  it.  Their  possession  Is  not  a  possession  adverse  to  that  of  the  plaintiff 
The  proceeds  of  the  goods  represent  the  goodr,  at  least  for  the  snrplos  dne  defendant  in 


If  Am  Tendee  seD  the  goods  before  he  has  paid  for  them,  the  money  doe  by  the  second  rendee  will 
isiwescftt  the  goods,  and  the  first  vendor's  privUege  wHl  attach  thereon. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy^  J. 
SemftuM  S  JBdtDordSy  for  HiU,  McLean  S  Oo.  and  Bradley^  WiUon  db  Co. 
Clark  and  Hunton  A  Bradford^  for  appellees. 

Buchanan,  J.  (Voobhiss,  J.,  absent)  Writs  of  attachment  were  issued  by 
the  plaintifEk,  and  by  two  other  creditors  of  the  defendant,  on  the  same  day,  the 
•thJane,186L 
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OoDnf,  J.  (VooRHiBS,  J.,  absent)  The  question  invoWcd  is,  whether,  to  ^T" 
render  an  appeal  suspensiTe,  under  Art  675  of  the  Code  of  Practice,  the  costs 
must  be  included  in  estimating  the  specific  sum  for  which  the  judgment  was 
rendered.  The  costs  of  suit  are  due  to  him  in  whose  favor  a  judgment  has  been 
rendered,  as  a  consequence  of  the  judgment  and  without  being  claimed  in  the 
petition  or  mentioned  in  the  judgment,  and  they  are  to  be  taxed  when  the  judg- 
ment com»  to  be  executed.     0.  P.,  Arts.  167,  551,  652. 

It  has  not  been  the  practice  to  include  them  in  estimating  the  specific  sum 
kit  which  the  judgment  was  rendered.  In  the  case  of  Rom  v.  Pagoud^  2  L.  R., 
85,  a  judicial  interpretation  was  given  to  the  law  on  this  subject,  by  which  it 
was  determined  that  the  interest,  accrued  up  to  the  rendition  of  the  judgment, 
shonid  be  included  as  part  of  the  judgment  If  the  costs  had  been  considered 
as  part  of  the  judgment,  the  court  would  have  said  so ;  but  so  far  as  we  are  in- 
formed, such  an  interpretation  was  never  before  contended  for,  and  the  prac- 
tice has  been  in  conformity  with  that  decision. 

A  bond  being  required,  exceeding  by  one-hal^  the  judgment,  including  inter- 
est accrued  to  the  date  of  its  rendition,  the  appellee  is  well  secured  under  that 
interpretation,  for  the  costs  and  all  future  interest 

Judgment  is  therefore  affirmed  with  costs. 
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NttWK  They  were  executed  as  follows : 

SixFflON.  That  of  plaintiffs  by  a  general  notice  of  seizure  of  moneys,  effects,  rights  and 

credits,  in  the  hands  of  Prehn,  Clegg  &  Co.y  on  the  9th  June,  1861. 

That  ofEillj  McLean  &  Go.  by  a  general  notice  of  seizure  in  the  hands  of  the 
same  parties,  on  the  same  day,  but  at  a  later  hour  than  that  of  plaintifis ;  and 
also  by  service  of  citation,  petition  and  interrogatories  to  Prehn^  Clegg  db  Co.^ 
as  garnishees,  on  the  the  14th  June,  1851, 

That  of  Bradley,  Wihon  <&  Co.  by  service  of  petition,  citation  and  inteirogm- 
tories  to  Prehn,  Clegg  A  Co.,  as  garnishee,  on  the  12th  June,  1851. 

All  of  these  attaching  creditors  have  obtained  judgments  against  the  defend- 
ant, and  upon  a  rule  to  which  they  were  all  parties,  it  was  decreed  by  the  Dis- 
trict Court  that  the  funds  in  the  hands  of  Prehn,  Clegg  &  Co.  be  paid  to  Brad- 
ley, Wilson  A  Co.,  as  being  the  first  to  make  the  garnishees  parties  by  actual 
citation.  From  this  judgment  the  plaintiffs  and  Hill,  McLean  <j5  Co,  have  ap- 
pealed. 

It  has  been  settled  by  two  decisions  in  6th  Annual  {Stockton  v.  Downey  and 
Page  v.  Ginens)  that  an  attachment  by  mesne  process  can  only  be  legally  made 
in  one  of  two  ways :  either  by  the  actual  seizure  and  detention  of  the  property 
of  the  debtor,  or  by  garnishment  process,  that  is  to  say,  service  of  citation  upon 
the  debtor  of  the  defendant  An  exception  probably  exists  to  this  rule,  where 
a  man  attaches  a  debt  due  by  himself  to  the  person  whom  he  sues ;  but  then 
the  exception  is  ex  necessitate,  the  quality  of  the  debtor  and  creditor  being 
blended  in  the  same  person ;  and  the  idea  of  a  man  citing  himself  to  appear 
and  answer  to  his  own  demand,  being  an  absurdity. 

In  the  present  case  there  has  been  no  actual  seizure  and  detention  of  the 
debtor's  property  under  any  of  the  attachments.  But  in  two  of  them  there 
was  garnishment  process,  under  the  writs  of  attachment  and  before  judgment, 
as  required  by  Art  250  of  the  Code  of  Practice.  The  plaintiff  also  issued  gar- 
nishment process,  but  not  under  his  writ  of  attachment  His  garnishment  was 
under  the  Jieri  facias  issued  in  execution  of  his  judgment,  and  was  based  upon 
the  Act  of  1889  (Session  Acts  166.)  By  the  terms  of  that  statute,  his  levy  was 
only  deemed  to  be  made  from  the  date  of  the  service  of  his  interrogatories,  con- 
sequently long  alter  the  attachment  in  the  other  two  cases. 

Plaintii&  also  claim  the  vendor's  privilege  upon  a  portion  of  the  funds  in  the 
hands  of  Prehn,  Clegg  &  Co.  This  claim  is  resisted  on  the  ground  that  the 
property  sold  was  no  longer  in  the  possession  of  their  vendee,  the  defendant, 
when  the  suit  was  brought,  and  that  the  privilege  of  vendor  was  consequentlj 
lost  under  the  Art  3194  of  the  Code. 

The  demand  of  plaintiffs  is  based  upon  a  sale  of  cotton.  Defendant  managed 
to  obtain  delivery  of  the  cotton  without  paying  for  it,  and  procured  advances 
upon  it,  from  Prehn,  Clegg  <&  Co.,  by  putting  the  latter  in  possession  of  bills  of 
lading  and  cotton  press  receipts  for  the  property.  The  plaintiff  sued  out  a 
sequestration,  alleging  privilege  of  vendor,  under  which  they  sequestered,  on 
board  ships  in  port,  two  hundred  and  forty-one  bales  cotton ;  and  at  a  cotton 
press  one  hundred  and  one  bales  more,  being  a  portion  of  those  sold  by  them  to 
defendant  The  property  thus  sequestered  was  bonded  by  Prehn,  Clegg  db 
Co.,  on  the  11th  June,  1851,  before  the  attachments  of  Bradley,  WUson  db  Co, 
or  Hill,  McLean  d>  Co,  were  levied.  Prehn,  Clegg  <Sc  Co.,  after  bonding,  for- 
warded the  cotton  to  their  house  in  Liverpool,  who  sold  there  "  on  account  and 
risk  of  John  C  Simpson,^''  and  have  rendered  accounts  sale,  and  an  account 
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current,  showing  a  balance  to  the  credit  of  defendant,  after  re-imbursing  them-        Niuoa 
adnSy  advances  and  charges,  of  $1165  51  upon  cotton  sequestered  hy  plaintiffs.        Sncnos. 

This  balance  Prehn^  Clegg  A  Co.  hold  for  defendant,  or  for  any  of  his  creditors 
to  whom  the  court  may  adjudge  it  Their  possession  is  not  a  possession  adverse 
totiiatof  theplaintiflfo'  vendee,  as  in  the  case  of  .FV^t^r  v.  Fleld^  1  An.;  Laughlin 
V.  Gandhi^  11th  Rob.,  or  Lee  v.  Oalbraith,  6th  An.  The  proceeds  of  the  goods 
represented  the  goods,  at  least  for  the  surplus  due  defendant  in  account  current 
In  the  case  of  Thayer  v.  Goodale,  4th  La.,  the  court  held  that  if  the  vendee  sell 
the  goods  before  he  has  paid  for  them,  the  money  due  by  the  second  vendee 
win  represent  the  goods,  and  the  first  vendor*s  privilege  will  attach  thereon. 
This  dictum  of  Judge  Martin  seems  applicable  to  the  present  case. 

The  plaintiff'  claim  is  limited,  as  shown  by  their  rule,  to  the  balance  due  de- 
fendant upon  the  books  of  Prehn^  Olegg  A  Co.^  arising  from  the  sales  of  the 
eoCton  which  defendant  bought  of  plaintiffs,  being  $1165  61,  as  above  stated. 
This  sum  tfaey  are  entitled  to  receive  in  preference  to  the  appellees. 

EiR^  McLean  dt  Co,  have  also  appealed  from  the  judgment,  upon  the  rule  for 
diotribatioii.  Their  answer  to  the  rule  claims  the  privilege  of  vendor.  That 
question  has  been  already  decided  against  them,  qrtoad  Frehn,  Clegg  A  Co. 
See  8th  An.,  EUl^  McLean  &  Co.  v.  Simpeon.  The  decision  in  that  case  does 
not,  howerer,  conclude  them  from  reasserting  their  claim  contradictorily  with 
the  oth^  attaching  creditors  of  defendant,  upon  the  balance  to  the  credit  of  the 
latter,  in  the  hands  of  Prehn^  Clegg  S  Co,  Upon  the  views  which  we  have 
expressed,  they  are  entitled  to  a  judgment  for  the  portion  of  that  balance,  pro* 
eeeds  of  the  cotton  by  them  sold,  being  the  sum  of  $3111  85. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  the  appellants,  S.  0.  NeUon  db  Co.^  recover  out  of  the 
fund  in  the  hands  otPrehn,  Clegg  &  Co.,  $1165  61 ;  that  the  appellants,  HiU^ 
McLean  A  Co.^  recover  out  of  the  same  fund  $3111  86,  and  that  the  appellees, 
Bradhf^  Wileon  db  Co.,  pay  costs  of  the  rule  for  distribution  and  the  appeal. 

Slideix,  C.  J.  Concurring  with  my  brethren  on  the  subject  of  the  vendor's 
privilege,  I  have  not  deemed  it  necessary  to  form  an  opinion  on  the  question  of 
the  effect  of  a  notice  of  seizure,  unaccompanied  by  interrogatories,  &c.,  in  cases 
of  attachment 


State  v.  Lewis  Lovenstein. 

i  it  made  between  the  defaalt  of  a  Jaror  who  has  not  appeared,  and  one  who  after 
aiipearlng  in  comrt  waa  absent  when  he  was  called.  In  either  case  if  a  snfflcient  nnmber  of  the 
panel  are  present  the  Juy  will  be  completed  from  them,  unless  the  court,  in  its  discretion,  should 
deier  ttie  trial,  in  order  to  bring  in  the  defaulting  Juror  by  attachment 

Dtearion  in  Siaie  t.  JfeLane,  4  A.  eS5,  affirmed. 

An  aasaoK  with  a  dangerous  weapon  Is  punishable  under  the  Act  of  1849,  though  there  be  no  intent 
to  kilL 

Vnder  the  Act  of  18B9,  it  Is  not  necessary  that  the  weapon  with  which  the  assault  was  made  should 
hare  been  concealed. 

A  PPE AL  from  the  First  District  Court  of  New  Orieans,  EoberUon,  J. 
1  jL    Mone,  Attorney  General : 
Ist     An  assault  with  a  dangerous  weapon,  is  one  oflfence,  and  carrying  con- 
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Btatb  cealed  weapons  is  another,  and  thej  are  distinct  crimes  and  differentlj  pim- 
LoTmrm      ^^^'    See  Acts  1829,  Feb.  7,  BuUard  t  Cany,  270. 

2d.  In  all  criminal  proceedings  in  the  Criminal  Court  of  the  First  District 
for  crimes  and  offences,  punishable  by  not  more  than  two  years  hard  labor,  the 
proceedings  may  be  by  information.    See  Acts  1841,  March  8,  B.  &  C.  282. 

8d.  An  assault  with  a  dangerous  weapon  is  only  punishable  by  one  year  at 
hard  labor.    Acts  1829,  B.  &  C.  270. 

4th.  The  court  properly  refused  to  delay  the  trial  on  account  of  the  absence 
of  Durrivey  while  the  panel  was  still  unexhausted. 

Durant  A  Horner^  for  appellant : 

The  accused  was  proceeded  against  hy  the  District  Attorney  in  New  Orleanfli 
in  the  way  of  information,  under  the  4ih  section  of  an  Act  of  7th  February, 
1829,  B.  k  C.  Dig.  p.  270,  for  assaulting  one  Louia  Groiay  with  a  dangeroos 
weapon,  &c 

The  prisoner  was  found  guilty  by  the  jury  and  after  an  ineffectual  attempt 
to  arrest  judgment,  was  sentenced  to  fine  and  imprisonment,  and  has  appealed. 
''  Firat — ^The  appellant  complains  that  the  court  below  refused  to  allow  him 
the  benefit  of  being  tried  by  the  jurors  as  they  were  called  from  the  iory  Ust 
by  the  Sheriff!  It  appears  that  when  the  jury  was  being  empanneued,  the 
name  of  Edward  Durrite  was  called  as  a  juror  from  the  list,  but  he  did  not  an- 
swer, and  the  Sheriff*  declared  that  he  had  left  the  court  room  \  the  prisoner 
insisted  that  Durrive  should  be  presented  to  him  for  his  choice,  but  the  coort 
refused  this  demand,  and  ordered  the  Sheriff*  to  proceed  and  call  the  next  juror 
on  the  list  See  Bill  of  Exceptions,  Record,  p.  — ,  In  this  the  court  below 
erred. 

See  1  Chitty*s  Criminal  Law,  p.  682 : 

Ryland^s  Crown  C.  C,  page  6. 

Second — ^The  appellant  contends  that  the  District  Attorney  had  no  right  to 
proceed  against  him  by  way  of  information. 

See  Act  of  March  8,  1841,  page  59 ; 

Act  of  March  12,  1818,  B.  &  C.  Dig.  page  192 ; 

Act  of  January  16,  1821,  sec.  8,  B.  &  C.  Dig.  p.  198; 

Act  of  April  2,  1882,  B.  A  C.  page  196 ; 

Act  of  February  10,  1818,  B.  t  C.  page  182 ; 

Act  of  May  15, 1846,  page  45  ; 

Act  of  April  80,  1846,  sec.  1,  page  82 ; 

Act  of  April  80,  1846,  sec.  6 ; 

Act  of  April  28, 1858,  sec  1,  page  190; 

Act  of  April  28,  1858,  sec.  6. 

The  last  quoted  act  contains  no  provisions  in  regard  to  informations  similar 
to  the  Act  of  1846. 

Third — ^The  appellant  contends  that  the  crime  charged  in  the  information  is 
not  defined  by  any  statute  of  the  State,  and  does  not  make  him  liable  to  be 
punished.    See  the  State  v.  Mix^  8  Rob.  550. 

The  terms  '*  or  with  intent  to  kill"  are  merely  explanatoiy  of  the  wordV 
"  with  a  dangerous  weapon." 

The  French  text  must  now  be  called  in  to  our  aid. 

Constitution  of  1852,  Art  129. 

See  the  French  and  English  texts  of  sec  8,  Act  of  25th  March,  1844,  page  80. 

Ftmrth — ^The  appellant  contends  that  the  information  is  defective,  oecause 
it  does  not  charge  that  the  weapon  was  concealed. 

See  Act  of  March  25,  1818,  2  Mar.  Dig.  264 ; 

Repealing  Act  of  19th  March,  1818,  1  Mar.  Dig.  879; 

Amending  Act  of  7th  February,  1829,  B.  &  C.  Dig.  sec  4,  p.  270; 

Montetquieu  v.  ffeil,  4  L.  R.  51 ; 

Laws  in  paH  materia  are  taken  as  one. 

£ogeri  v.  Beiller,  8  Martin,  672. 

McCartee  v.  Orphan  Asylum  Society ^  9  Cowan,  507. 

9  Bacon's  Abridgment,  248  Phil.  1846. 

Pearce  v.  Atwood,  18  Mass.  824. 

This  is  requiring  a  strict  construction  in  favor  of  the  appellant,  and  such  is 
the  true  spirit  in  which  criminal  laws  are  to  be  construed. 

See  Boston  Law  Reporter,  August  1853,  p.  2W). 

Bagina  v.  HartTuU^  Jebbs  Crown  Cases,  801. 
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Statutes  with  regard  to  assault— B.  &  C.  Dig.  p.  259  sec.  89,   p.  246  sec.  24,         S'J" 
p.  248  sec  32,  p.  251  sec.  52,  p.  265  sec.  116  and  117.  LoTfownix. 

Ogdek,  J.  (VooRHiEs,  J.,  absent)  One  of  the  jurors  of  the  panel  who  had 
been  in  court  during  the  day  and  preceding  the  trial  of  the  prisoner,  having 
been  called  and  not  appearing,  the  prisoner  objected  to  the  Sheriff's  proceeding 
Co  call  another  juror  and  requested  that  the  Sheriff  should  be  directed  to  bring 
forward  the  defaulting  juror,  to  be  presented  to  him.  The  court  having  re- 
fused to  do  this  and  ordered  the  jury  to  be  empannelled  without  the  absent 
juror,  the  prisoner  excepted.  We  think  the  court  did  not  err.  No  distinction 
is  made  between  Uie  default  of  a  juror  who  has  not  appeared  and  one  who 
after  appearing. has  made  default  In  either  case  if  a  suflScient  number  of  the 
panel  are  present,  the  jury  will  be  completed  from  them,  unless  the  court  in  its 
discretion  should  defer  the  trial,  in  order  to  bring  in  by  attachment  the  default- 
ing juror. 

The  prisoner  was  convicted  under  the  4th  section  of  the  Act  of  1829,  of  an 
assault  with  a  dangerous  weapon^  and  moved  for  an  arrest  of  judgment  on 
several  grounds. 

1st  That  the  proceeding  against  him  by  way  of  information  was  unautho- 
rised by  law.  The  point  made  by  counsel  in  support  of  this  ground  was  ex- 
pressly overruled  in  the  case  of  The  State  v.  McLane^  4th  Ann.  435,  in  which 
it  was  decided  that  the  statute  of  8th  March,  1841,  authorizing  proceedings  by 
information  in  certain  cases  in  the  Criminal  Court  of  the  First  District,  was 
applicable  to  the  First  District  Court  of  New  Orleans,  which  afler  the  Consti- 
tution of  1845^  was  substituted  in  place  of  the  former  Criminal  Court  of  the 
Fust  District  The  decision  in  that  case  does  not  rest  alone  on  the  reason 
stated  among  others,  that  the  Act  of  1846,  organizing  the  courts  for  tho  parish 
and  city  of  New  Orleans,  directed  that  informations  should  be  filed  in  the  First 
District  Court,  and  the  omission  to  insert  a  similar  clause  in  the  Act  of  1853, 
organizing  the  First  District  Court  of  New  Orleans,  under  our  present  Consti- 
tution can  not^  in  our  opinion,  have  the  effect  of  making  any  change  in  the 
mode  of  prosecuting  offences  before  that  court,  as  it  existed  under  the  laws ' 
applicable  to  the  court  for  which  it  was  substituted. 

2d.  Tke  next  ground  relied  on,  is  that  the  statute  of  1849,  does  not  make 
an  assault  with  a  dangerous  weapon  an  offence,  unless  coupled  with  the  intent 
to  kill,  which  is  not  charged  in  the  information.  The  words  of  tho  statute  are : 
"  that  whoever  shall,  with  a  dangerous  weapon,  or  with  intent  to  kill,  make  an 
assault  upon  another  person,  &c"  The  words  "  or  with  intent  to  kill,"  it  is 
contended  are  explanatory  of  the  words  "  with  a  dangerous  weapon,"  and  the 
French  text  of  the  statute  in  which  the  conjunction  and  is  used  instead  of  the 
disjunctive,  <^^,  is  relied  on  in  support  of  this  interpretation.  In  the  case  of 
TU  8tat€  V.  Mix,  8th  Rob.  R.  549,  the  English  text  was  considered  by  the 
court  as  expressing  the  true  meaning  of  the  Legislature,  and  as  being  free  from 
^any  ambiguity.  The  meaning  of  the  Legislature  would  appear  to  be  to  punish 
the  offence  of  assaulting  another,  either  with  a  dangerous  weapon  or  with  the 
intent  to  kill  even  by  the  use  of  a  weapon  not  in  itself  dangerous,  but  so  used 
as  to  manifest  the  intention  of  killing,  thereby  creating  two  distinct  and  sub- 
stantive offences.  We  think  the  offence  was  punishable  under  the  statute  as 
charged  in  the  information. 

The  third  and  last  ground  relied  on,  is  that  the  information  is  defective,  be- 
cause it  does  not  charge  that  the  weapon  was  concealed.     The  statute  of  1829, 
41 
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*^"  on  which  the  information  is  based,  was  an  amendment  of  an  Act  of  1813,  en- 
LoTnrsTBjjr.  titled,  "  An  Act  against  carrying  concealed  weapons  and  going  armed  in  public 
places  in  an  unnecessary  manner,"  and  it  is  urged  that  the  Act  of  1829,  must 
therefore  be  taken  and  construed  as  if  it  had  been  part  of  the  Act  amended 
under  the  above  title  and  as  having  reference  to  concealed  weapons.  We  do 
not  think  such  an  interpretation  would  be  in  accordance  with  the  meaning  of 
the  Legislature,  and  the  strictest  construction  which  is  invoked  in  favor  of  the 
appellant,  would  not  authorise  us  to  disregard  the  evident  meaning  and  inten- 
tion of  the  statute  as  derived  from  its  language. 
The  judgment  of  the  court  below  is  therefore  afQrmed  with  costs. 


Richard  Suydam  t?.  Henry  L.  Kinney. 

Change  of  residence  by  Uie  maker  of  a  promissory  note  will  not  interrupt  prescription— where  such 
change  is  known  to  the  plaintilF— and  where  the  collection  of  the  note  has  not  been  shown  to  be 
impracticable. 

Case  of  Bo^le  v.  JTann,  4  Ann.  418— too  broadly  stated. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Xea,  J. 
/.  Livingston,  for  plaintiff  and  appellant    John  E.  Grymes,  for  defen- 
dant 

Buchanan,  J.  (Voordies,  J.,  absent)  This  suit  was  brought  in  July,  1861, 
upon  two  notes  of  hand  made  at  New  York  on  the  15th  April,  1887,  payable 
respectively,  seven  and  twelve  months  after  date ;  also,  upon  an  account  for 
dry-goods  sold  at  New  York,  in  1836.  The  defence  is  prescription.  The  plain- 
tiff has  attempted  to  prove  an  acknowledgment  of  the  debt,  by  propounding 
interrogatories  to  the  defendant  But  the  answers  to  interrogatories  peremp- 
>  torily  deny  that  any  such  acknowledgment  was  ever  made.  Failing  in  this, 
the  plaintiff  relies  upon  the  fact  that  defendant  removed  from  Illinois,  the  place 
of  his  residence,  when  the  notes  were  made,  to  Texas,  in  the  year  1839 ;  and 
contends  that  this  removal,  by  rendering  the  collection  of  the  debt  more  diffi- 
cult, relieved  plaintiff  from  the  operation  of  the  laws  of  prescription. 

We  think,  with  the  District  Judge,  that  the  removal  of  the  defendant  to 
Texas,  has  not  interrupted  prescription.  The  residence  of  defendant  is  shown 
to  have  been  well  known  to  plaintiff,  and  no  impracticability  of  enforcing  the 
collection  of  this  debt  by  legal  process  at  any  time  since  its  maturity,  is  proved. 
The  rule  on  this  subject  is  correctly  stated  in  McMasters  v.  Mather,  4th  Ann. 
418.  See  also,  McGlintock  v.  Gamble,  9  Ann.  The  case  of  Boyle  v.  Mann^  4 
Ann.  170,  is  too  broadly  stated.  The  prescription  of  promissory  notes  is  pecu- 
liarly favored  by  our  law.  It  runs  against  minors,  interdicted  persons,  and 
absentees. 

Judgment  aflSrmed,  with  costs  in  both  courts. 
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D.  Edwards  v  Ann  Green,  his  Wife     • 

Pirtlei  vho  did  not  eoDtraet  marriage  under  or  with  reference  to  the  Utwi  of  this  State,  cannot,  in 
MTtribattalSfbaee  an  action  for  dfrorce  on  matters  which  ooearred  In  another  State  before  they 
had  icqaired  a  domicfl  In  thia.  Althoofh  It  may  be  competent  In  a  suit  here  to  offer  evidence  of 
mh  natten,  as  tending  to  esUbllsh  the  habit  of  which  compUint  Is  made. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
E.  C.  Mix,  for  plaintiff  and  appellant     C.  Boselius,  M,  Hahn  and  P.  A. 
Iham,  Jr.,  for  defendant 

Campbell,  J.  (Buchanan,  J.,  dissenting.)  This  is  a  suit  for  divorce.  The 
ptrties  were  married  in  Great  Britain,  in  1831.  Soon  after  their  marriage,  they 
removed  to  this  country  and  for  many  years  thereafter  resided  in  Ohio. 

During  the  last  eight  or  ten  years,  plaintiff,  who  is  an  engineer  or  machinist, 
his  been  in  the  habit  of  following  his  yocation  in  this  State  and  in  Texas,  the 
pureoit  of  which  occupied  his  attention  some  eight  or  ten  months  of  each  year, 
daring  which  time  he  was  necessarily  absent  from  the  matrimonial  domtcil, 
which  was  in  Cincinnati,  where  he  had  a  house  in  which  his  wife  and  family 
riisided,  and  where  they  seem  to  have  been  provided  with  all  the  comforts  suit- 
able to  their  condition.  Having  recently  established  himself  in  this  city,  he  pro- 
€OTed  a  house  here  for  the  residence  of  his  family,  and  removed  them  in  the 
^ng  of  1851.  Some  three  weeks  after  their  arrival,  plaintiff  left  the  common 
itsideoce  which  he  had  provided  for  his  family,  and  though  he  still  continued  to 
SQpply  them  with  all  things  necessary,  in  October  of  the  same  year  instituted 
this  suit 

He  claims  a  dlTorce  on  various  grounds.  That  relied  upon,  is  habitual  intem- 
perance. 

The  defendant,  admitting  the  marriage,  denies  the  allegations  of  plaintiff's 
petitioD,  claims  alimony  pending  the  suit,  and,  charging  her  husband  with  aban- 
donment and  with  defamation  of  her  character  contained  in  the  averments  of 
his  petition,  prays  by  way  of  reconvention  for  a  separation  from  bed  and  board 
Md  a  separation  of  property. 

Jadgment  was  rendered  in  favor  of  defendant  and  against  the  plaintiff  on  his 
demand.  It  was  further  decreed  that  he  should  pay  to  her  a  monthly  allowance, 
•ad  that  the  demand  in  reconvention  on  account  of  abandonment,  remain  open 
for  farther  proceedings,  in  accordance  with  Article  143  of  the  Civil  Code. 

A  careful  examination  of  the  te:>timony  bearing  upon  this  branch  of  the  case, 
atiafies  us  that  the  judgment  of  the  District  Court  is  erroneous.  We  do  not 
think  that  the  withdrawal  of  plaintiff  from  the  common  dwelling,  under  the  cir- 
cumstances, proved  such  an  abandonment,  as  in  Article  141  of  the  Civil  Code 
gives  rise  to  the  action  of  separation  from  bed  and  board.  If,  as  we  are  inclined 
to  believe,  the  object  of  the  husband  was  to  provide  a  separate  residence,  pending 
the  suit  which  he  contemplated  bringing,  his  withdrawal  cannot  be  said  to  have 
heen  "without  a  lawful  cause."  Nor  is  it  an  answer  to  this  view,  to  say  that, 
^l^ough  he  left  the  common  dwelling  early  in  June,  he  did  not  institute  his  suit 
iwm  the  28th  of  October,  inasmuch  as  the  approaching  summer  vacations  of 
wurt  would,  in  all  probability,  have  prevented  a  trial ;  or  it  may  be,  that  the 
husband  hoped  that  during  this  interval,  the  situation  of  his  wife  would  prompt 
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BDWARD8      her  mind  to  such  reflections  as  would  induce  a  change  in  respect  to  the  habit 
OuKH.        complained  of. 

With  regard  to  the  plaintiff's  demand,  we  are  of  opinion  that,  under  the  evi- 
dence offered  h^  is  not  entitled  to  a  divorce.  Even  though  it  be  conceded  that 
the  testimony  adduced  by  plaintiff  establishes  that  defendant,  during  her  resi- 
dence in  Cincinnati,  was  an  habitual  drunkard,  it  does  not  appear  that  the  habit 
continued  after  the  spouses,  by  their  removal  to  New  Orleans,  subjected  them- 
selves and  the  marital  relations  subsisting  between  them,  to  the  jurisdiction  of 
our  laws }  and  we  hold  it  to  be  sound  doctrine,  that  parties  who  did  not  contract 
marriage  under,  or  with  reference  to  the  laws  of  this  State,  cannot  base,  in  our 
tribunals,  an  action  for  divorce,  on  matters  which  occurred  in  another  State, 
before  they  had  acquired  a  domicil  in  this,  although  it  may  be  competent,  io  a 
suit  here,  to  offer  evidence  of  such  matters,  as  tending  to  establish  the  habit  of 
which  complaint  is  made. 

Plaintiff's  witnesses,  with  the  exception  of  his  mother  alone,  depose  to  facts 
which  occurred  long  before  the  removal  of  the  parties  to  this  State.  I^atie  Ed- 
wards^ a  brother,  speaks  the  of  habits  of  defendant  before  1848,  a  period  anterior 
to  the  enactment  of  the  law  making  habitual  intemperance  a  ground  for  divorce. 
He  had  never  seen  her  since  Dec,  1848,  until  last  winter,  when  he  visited  the 
children  of  his  brother,  who  were  living  with  her,  when,  to  use  his  own  lan- 
guage, '^hesaw  nothing  of  any  consequence."  Nor  does  it  appear  that  this 
suit  could  be  maintained  under  the  laws  of  Ohio. 

Mrs.  GoodloBy  another  witness  whose  testimony  is  much  relied  on,  states  on 
cross-examination,  that  all  the  matters  related  by  her  happened  four  or  five 
years  ago.  Indeed,  the  only  witness  who  proves  drunkenness  on  the  part  of 
defendant  after  her  arrival  in  New  Orleans,  is  the  mother  of  the  plaintiff,  and 
she  swears  to  but  one  instance,  which,  she  says,  was  the  immediate  cause  of 
the  separation  between  them ;  nor  docs  it  appear  that  before  this  time  the  hus- 
band had  any  knowledge  of  the  intemperate  habits  of  his  wife. 

Giving  to  this  testimony  the  fullest  effect  that  can  be  claimed  for  it,  it  does 
not,  in  our  opinion,  establish  habitual  intemperance  on  the  part  of  defendant, 
since  she  has  become  amenable  to  our  laws  regulating  the  conduct  of  married 
persons,  though  it  may  establish  an  isolated  case  of  drunkenness. 

It  is  proper  too,  to  remark  that  Mrs.  Bilei/y  who  descended  the  river  with  the 
parties  when  they  removed  to  this  place,  and  who  has  since  been  intimate  with 
and  a  frequent  visitor  of  defendant,  and  Mary  Riley ^  the  only  servant  employed 
in  the  house,  who  went  to  live  with  the  defendant  only  a  few  days  after  the  sep- 
aration, and  who  has  constantly  resided  with  her  since,  both  depose  to  the  uni- 
form propriety  and  sobriety  of  defendant's  conduct  and  her  exemplary  treat- 
ment of  her  children.  Dr.  Eidgley^  too,  who  as  the  physician  of  the  family 
since  their  airival  in  New  Orleans,  has  frequently  visited  the  house,  deposes  to 
the  good  conduct  of  defendant 

It  is  ordered,  a(\judged  and  decreed  that  the  judgment  of  the  District  Court 
be  annulled  and  reversed,  and  that  there  be  judgment  against  the  defendant  on 
her  demand  in  reconvention,  dismissing  the  same.  It  is  further  adjudged  that 
on  the  principal  demand  for  a  divorce,  as  set  forth  by  plaintiff  in  his  petition, 
there  be  judgment  in  favor  of  the  defendant,  as  in  case  of  nonsuit  The  costs 
of  both  courts  to  be  paid  by  plaintiff,  as  head  of  the  community. 
Rehearing  refused. 
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The  State  of  Louisiana  v.  C.  Eedmond. 

Bcftndant,  an  attorney  at  law,  wa«  fined  and  imprisoned  for  filing  an  argument  tn  the  Supreme 
Oonrt,  which  was  held  to  be  indecorous  and  disrespectful  to  the  court  and  to  one  of  its  members. 

rilHE  following  is  the  argument  filed : 

Now  oomes  into  court,  the  appellant  in  the  aboye  entitled  suit,  by  his  coun- 
sel, and  prays  leave  respectfully  to  file  this,  his  exception  and  recusation  to  the 
competency  of  the  Hon.  A.  M,  Buchanan,  one  of  the  Judges  of  this  honorable 
courts  to  hear  or  determine,  or  to  assist  in  hearing  or  determing  this  appeal,  on 
the  ground,  that  the  same  was  taken  from  the  final  decision  of  the  said  Hon. 
A.  M.  Buchanan,  whilst  presiding  as  Judge  of  the  Fifth  District  Court  of  New 
Orieans. 

ARGUMENT. 
AVe  contend,  that  the  Judge  a  quo  is  not  competent  to  review  his  own  opinion 
as  a  member  of  this  honorable  court     Such  competency  could  only  be  found- 
ed on  the  inadmissible  supposition  that  he  had  failed  in  the  court  below  to  dis- 
charge the  trust  reposed  in  him  to  the  utmost  extent  of  his  ability. 

His  honor  below,  not  merely  refused  the  plaintiff  a  new  trial,  but  he  stigma- 
tized the  plaintiffs  appearance  in  court,  as  an  audacious  attempt  to  release  him- 
self by  a  fraud  upon  the  law,  from  all  the  duties  of  a  husband  and  a  parent 
The  appellant  might  perhaps  indulge  in  the  forlorn  hope  of  inducing  his  honor 
a  quo  to  reconsider  his  views  of  the  late,  but  to  delude  himself  into  the  belief, 
that  he  can  alter  or  modify  his  stem  appreciations  of  the  facts  of  this  cause, 
would  be  the  perfection  of  irrationality.  Under  these  circumstances,  it  is  most 
respectfully  submitted  to  the  court  and  to  all  its  members,  that,  if  unfortunate- 
ly this  appellate  tribunal  should  concur  in  the  judgment  of  the  court  below, 
the  moral  sanction  of  such  acquiescence  would  be  materially  weakened  by  the 
participation  therein  of  the  magistrate  who  rendered  the  original  decision. 

The  appellant  would  more  particularly  beg  leave  to  endeavor  to  impress  on 
the  minds  of  the  court,  the  conviction  that  in  creating  or  even  in  recognizing 
certain  causes  of  recusation,  the  Legislature  never  dreamt  of  confining  to  that 
meagre  catalogue,  the  discretion  of  the  courts  on  the  subject  of  judicial  incom- 
petency. 

It  would  be  scarcely  possible,  or  if  possible,  scarcely  respectful  to  the  court, 
to  enumerate  one  tithe  of  the  causes  of  disqualification  which,  beyond  all  per 
adventure,  would  render  a  Judge  incompetent  to  perform  at  all  the  functions 
of  his  higher  station. 

Sutfice  it  to  say,  that  all  the  defects  of  mind,  body  or  character,  to  which 
frail  humanity  is  subject,  would,  when  manifested  with  a  certain  degree  of  in- 
tensity, warrant  the  total  exclusion  of  the  Judge  from  his  bench.  Who  will 
contend  that  the  madman,  the  felon,  the  mesmerist,  the  spiritual  rapper,  &c., 
he,  are  entitled  to  set  in  judgment  on  the  lives  and  fortunes  of  the  commu- 
nity ?  No  sane  man.  Nor  docs  the  Code  of  Practice  set  up  any  such  absurd 
doctrine.  The  causes  of  recusation  which  it  enumerates,  are  simply  placed 
bej'ond  the  pale  of  judicial  discretion — that  discretion  yet  remains  vital,  though 
latent  in  the  breast  of  the  court,  inherent  as  an  indi.spensable  accessory  to  the 
faithful  administration  of  the  trust  which  the  law  has  reposed  in  it 

The  exerciS(3  of  this  discretion  cannot  be  fettered  by  any  inference  deduci- 
able  from  the  practice  of  the  Federal  Courts.  First,  because  that  system  is 
by  lav  established.  Second,  because  the  reason  of  the  federal  law  does  not 
i^ply.  The  District  Judge,  sitting  as  Circuit  Judge,  can  pronounce  no  final 
opinion ;  but,  on  the  contrary,  the  Circuit  Judge  is  deputed  by  law  to  examine 
waether  or  not  the  decision  of  the  District  Court  does  not  warrant  an  appeal. 
The  appellate  jurisdiction  of  the  Circuit,  considered  as  intermediary  between 
the  Supreme  and  the  District  Courts,  is  simply  a  contrivance,  whereby  the  former 
tribanal  is  sought  to  be  relieved  of  a  vast  number  of  frivolous  appeals,  which 
would  seriously  obstruct  the  progress  of  the  most  important  litigation.  On 
behall  of  the  Supreme  Court,  the  member  thereof  who  acts  as  Circuit  Judge, 
is  siniply  commiBsioned  to  inquire  how  far,  in  a  certain  class  of  cases,  the  right 
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Statb  of  appeal  shall  extend,  and  to  what  points  that  appeal  shall  be  restricted. 
Remokd.  The  true,  the  final  appeal  to  the  Supreme  Court  of  the  United  States,  inyolves 
only  questions  of  law ;  whereas,  in  the  present  instance,  the  Judge  is  expected 
to  change  his  roost  hostile  view  of  the  facts  of  the  plan  tiff's  cause,  simply  be- 
cause he  has  changed  his  seat  from  one  court-room  to  another. 

It  is  equally  self-evident,  that  an  infinite  variety  of  circumstances  may  con- 
spire to  incapacitate  a  Judge,  quo-ad  a  certain  given  case. 

Let  us  suppose,  that  the  Judge  is  not  merely  a  witness,  but  a  partieeps-eri- 
minuff  and  having  to  pronounce  on  his  own  guilt  or  innocence.  De  Armas  try- 
ing the  case  of  Plicque  v.  Lebeau  ;  Garland,  that  of  Smith  v.  McDcnogh,  It 
may  be  objected,  that  a  pecuniary  interest  would  have  excluded  them  as  wit- 
nesses, and  would  have  warranted  their  recusation  as  judges ;  but  the  witness 
may  be  released.  Whereas  there  can  be  no  compromise  as  to  the  dignity  or 
purity  of  the  administration  of  justice.  But  we  may  suppose  a  moral  interest 
more  violent  and  overwhelming  than  any  mere  pecuniary  interest 

Could  Julius  Caesar  have  sat  as  Judge  to  determine  the  continency  of  Cleo- 
patria,  and  when  ho  himself  was  charged  by  the  plaintiff  with  making  his 
(the  plaintiff's)  hearth  desolate?  Instances  of  this  kind  might  be  multiplied 
(id  infinitum. 

Again :  The  Judge  a  qito  hoB  a  pecuniary  interest  in  the  issue  of  this  appeal, 
for  the  reversal  of  his  judgment  would  open  the  door  to  an  action  of  sluTider 
against  him.     Vide  reasons  for  judgment 

The  following  order  was  made : 

Slidell,  C.  J.  It  is  ordered  that  C.  Redmond  show  cause  on  Wednesday, 
the  12th  inst,  at  10  A.  M.  in  open  court,  why  he  should  not  be  punished  for  a 
contempt  of  this  court,  committed  by  presenting  in  open  court  on  Monday,  the 
10th  instant,  and  filing  a  certain  argument  in  writing,  signed  by  him  as  an  at- 
torney at  law,  in  the  case  of  Daniel  Edicards  v.  Anne  Green ^  on  the  ground 
that  said  argument  is  indecorous  and  disrespectful  to  this  court  and  one  of  its 
members,  and  violates  the  486th  Article  of  the  Code  of  Practice  ;  and  let  notice 
of  this  order  be  given  to  the  Attorney  General. 

Answer  of  the  defendant  to  the  rule : 

Defendant,  for  answer  to  the  order  herein  taken  against  him,  why  he  should 
not  be  punished  for  contempt,  most  respectfully  represents  : 

That  in  filing  the  argument  refeiTed  in  said  order  of  courts  this  respondent 
had  no  intention  to  commit,  or  suspicion  that  he  was  committing,  any  violation 
of  the  rules  of  decorum  which  ought  to  obtain  in  the  administration  of  justice, 
or  that  any  portion  of  said  argument,  could  be  construed  into  a  contempt  of 
the  authority  or  dignity  of  the  Supreme  Court  of  the  State  of  Louisiana. 
Moreover,  respondent  prays  leave  to  add,  that  in  the  case  of  Edtcards  v. 
Green,  wherein  said  argument  was  filed,  he  did  not  consider  the  Judge  a  quo 
as  forming  a  constituent  portion  of  the  Supreme  Court,  and  that  he,  respon- 
dent, had  the  same  right  with  freedom  to  comment  on  the  judicial  acts  and  ar- 
guments of  the  said  Judge  a  quo,  as  if  he  had  not  been  promoted  to  a  seat  in 
this  honorable  court 

Moreover,  that  the  objections  urged  to  the  competency  of  said  Judge,  were 
conscientiously  entertained  by  respondent,  and  not  put  forth  for  any  other  pur- 
pose than  that  of  enabling  the  appellant  to  obtain  a  fair,  impartial  and  consti- 
tutional trial  of  her  appeal. 

Judgment  on  rule : 

SuDELL,  C.  J.  0  ooRuiEs,  J.,  and  Buchanan,  J.,  absent)  A  rule  having 
been  taken  in  this  matter,  upon  Charles  Redmond,  to  show  cause  why  he  should 
not  be  punished  for  a  contempt  of  this  court,  committed  by  presenting  in  open 
court,  on  Monday,  the  10th  inst  and  filing  a  certain  argument  in  writing,  sign- 
ed by  him,  as  an  attorney  at  law  in  the  case  of  Daniel  Edwards  v.  Ann  Green ^ 
on  the  ground  that  said  argument  is  indecorous  and  disrespectful  to  this  court 
and  one  of  its  members,  and  violates  the  486th  Article  of  the  Code  of  Practice, 
and  the  said  C.  Redmond  having  this  day  appeared,  and  having  shown  by  his 


NEW  ORLEANS,  MAY,  1854.  821 

msver  no  saffident  caase;  and  especially' said  answer  being  insufficient  in  this,  Brxn 
that  it  does  not  disclaim  an  intention  to  insult  the  Honorable  A.  M,  Buchanan^  Rbdmord. 
wie  of  the  justices  of  this  court,  sitting  at  the  time  said  argument  was  present- 
ed and  filed,  and  on  the  contrary  is  considered  as  virtually  reaffirming  the  alle- 
gations of  said  written  argument,  touching  said  justice ;  and  the  court  con* 
sidering  the  486th  Article  of  the  Code  of  Practice,  the  Act  of  March  27,  1823, 
and  the  power  and  duty  of  the  court  in  such  cases,  and  being  of  opinion  that 
said  written  argument  is  disrespectful  to  this  court,  and  especially  to  one  of 
the  justices  thereof. 

It  is  ordered,  that  said  Charles  Redmond  be  imprisoned  for  twenty-four  hours 
in  the  parish  prison,  and  that  he  pay  a  fine  of  $50,  and  the  costs  of  this  pro- 
ceeding. 


D.  Edwards  v.  His  Wife. 

•    8211 

n«  dreamstaDce  that  %  Judge  of  theSupreme  Court  tried  a  case  as  District  Judge,  affords  no  grounds        ^^  .  4^/ 
to  ol|ect  to  his  tiying  the  same  case  in  his  capaci^  as  appellate  Judge. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
C.  Sedmond,  for  defendant.^ 

Slibell,  C.  J.  The  court  is  of  opinion  that  the  motion  for  recusation  is  not 
sostained  by  any  provisions  of  the  Constitution  or  laws. 

It  was  argued  that  the  participation  in  the  decision  of  this  cause  by  a  member 
of  this  court,  who,  as  District  Judge,  rendered  the  judgment  now  presented  for 
reriaon,  involyes  an  inconsistency  with  the  full  benefit  of  the  right  of  appeal 
giren  by  the  Constitution. 

The  Constitution  requires  this  cause  to  be  determined  by  this  Court,  of  which 
tbe  Justice  referred  to  in  the  motion  is  a  member.  It  must  be  considered  as 
hariog  silently  left  to  the  discretion  of  the  Legislature  the  power  to  designate 
causes  of  recusation ;  a  power  exercised  by  Legislatures  under  former  Consti- 
tations,  which  were  in  like  manner  silent  There  is  no  Statute  recognizing  such 
a  ground  of  recusation,  and  therefore  we  think  the  appellant  has  no  right  to 
recuse  the  Justice ;  and  on  the  contrary,  it  would  seem  that  the  appellee  would 
liave  a  right  to  require  him  to  sit,  if  for  example  his  presence  were  necessary 
for  a  quorum,  or  if  the  question  arose  whether  another  Judge  could  be  called  in 
nnder  Article  70. 

If,  however,  for  the  purposes  of  argument,  it  were  conceded  that  this  court 
could  hear  a  motion  for  recusation  upon  any  ground  not  mentioned  in  the  Con- 
stitution or  Statutes,  we  have  to  observe  that  the  inconsistency  said  to  be  in- 
volved does  not  seem  to  us  to  exist ;  and  a  reference  to  the  organization  and 
practice  of  the  courts  elsewhere  will  show  that  it  is  not  so  considered.  And  let 
it  be  remarked  that  in  some  of  the  instances  to  which  we  are  about  to  allude, 
the  participation,  by  a  Judge  who  had  previously  acted  in  the  cause,  in  its  sub- 
sequent revision,  is  not  accidental  and  unforeseen,  but  on  the  contrary  foreseen 
and  in  the  usual  course. 

•For  the  argument  of  Mr.  Redmotid,  see  the  preceding  case.— Rkp. 
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Epwards  Thus,  the  Justice  of  the  Supreme  Court  of  the  United  States  determines  a 

Hit  Wirt,      cause  as  Circuit  Judge,  and  afterwards  is  a  member  of  the  tribunal  which  re- 
vises his  own  decree. 

So  in  the  English  Court  of  Common  Pleas,  the  Chief  Justice  and  his  Associ- 
ates individually  hear  causes,  and  afterwards  sit  together  and  determine  upon 
the  correctness  of  the  ruling  of  the  individual  Judge. 

The  practice  is  the  same  in  the  King's  Bench  and  in  the  Court  of  Exchequer. 
In  New  York,  under  their  new  Constitution,  the  Court  of  Appeals  is  com- 
posed in  part  of  Judges  of  the  Supreme  Court ;  and  in  Pierce  v.  Delamantu^  1 
Comstock,  p.  1,  it  was  held  that  it  was  the  right  and  the  duty  of  the  Judge  of 
the  Court  of  Appeals  to  take  part  in  the  determination  of  causes  brought  up  for 
review  from  a  subordinate  court,  of  which  he  was  a  member,  and  in  the  dedsion 
of  which  he  took  part  in  the  Court  below.  The  opinion  to  that  effect  was  deli- 
vered by  Bronson,  J.,  who  had  acted  as  Chief  Justice  in  the  determination  of 
the  same  cause  by  the  Supreme  Court,  and  was  concurred  in  by  all  the  mem- 
bers of  the  Court.  It  is  also  stated  that  three  of  them,  to  wit :  Jewett,  C.  J., 
who  had  been  a  Justice  of  the  Supreme  Court,  Ruggles,  J.,  who  had  been  a  Cir- 
cuit Judge,  and  Jones,  J^  who  had  been  Chief  Justice  of  the  Superior  Court  of 
the  city  of  New  York,  ^bsequently  took  part  in  reviewing  their  own  decisions 
while  sitting  in  the  several  courts  which  have  been  just  mentioned. 

In  that  opinion  it  was  forcibly  remarked — "  There  is  nothing  in  the  nature  of 
the  thing  which  makes  it  improper  for  a  Judge  to  sit  in  review  upon  his  judg- 
ments. If  he  is  what  a  Judge  ought  to  be,  wise  enough  to  know  that  he  is  fal- 
lible, and  therefore  ever  ready  to  learn ;  honest  enough  to  discard  all  mere  pride 
of  opinion,  and  follow  truth  wherever  it  may  lead,  and  courageous  enough  to 
acknowledge  his  errors,  he  is  then  the  very  best  man  to  sit  in  revision  upon  his 
own  judgments.  He  will  have  the  benefit  of  a  double  discussion.  If  right  at 
first,  he  will  be  confirmed  in  his  opinion  ;  and  if  wrong,  he  will  be  quite  as  likely 
to  find  it  out  as  any  one  else." 

If  we  had  leisure  to  make  the  enquiry,  we  should  find  repeated  instances  of 
what  has  occurred  in  this  tribunal,  a  Judge  concurring,  upon  the  revision,  in 
the  reversal  of  his  own  opinion ;  a  circumstance  not  surprising,  when  it  is  con- 
sidered that  in  courts  of  first  instance  points  often  arise  requiring  prompt  action, 
without  previous  elaborate  argument,  while  in  the  revising  tribunal  abundant 
leisure  for  investigation  is  aflbrded  to  counsel  and  the  court* 

It  is  not  improper  to  remark  that  if  the  subject  were  presented  to  legislative 
consideration,  a  strong  argument  against  the  expediency  of  such  an  exclusion 
could  be  found  in  the  fact  that  from  sickness  or  other  unavoidable  cause,  this 
bench  frequently  is  not  full,  and  the  administration  of  justice  might  be  much 
interrupti^d  by  the  want  of  a  quorum.  The  members  of  the  present  bench  have 
held  the  office  of  District  Judge ;  and  hereafter,  from  time  to  time,  the  bench 
may  be  similarly  composed. 

We  may  add  that  uniformity  in  the  jurisprudence  of  a  court  of  last  resort  is 
highly  important ;  and  to  this  end,  it  is  desirable  that  the  decisions  of  this  court, 
as  far  as  conveniently  may  be,  should  be  the  result  of  the  deliberation  of  all  its 
members. 

Motion  discharged. 


*Tftke  for  example,  Lord  Denmnn^s  opinion  in  Ptuf^tt  v.  /'awV)»,  5  Bam.  A  Athol.  30S,  ami  U^rt! 
Abioger*8  In  Jamn  ▼. ,  Meeson  k  Wilsby,  89. 
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City  of  New  Orleans  v.  Nelson  Anderson. 

Bm  onUiunce  of  the  city  of  New  Orleans  of  19th  March,  1884,  which  makes  it  anlawfol  "to  buUd 
asf  stable,  or  ^establish  any  cowhouse  In  the  interior  of  the  city,  or  any  of  the  incorporated 
snborba"— cannot  be  construed  to  apply  to  sach  additions  to  the  limits  of  the  city  as  subsequent 
kgiilation  mi^t  make. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
W.  D.  Hennen,  for  plaiDtiff.     Purvis  A  Dugu^,  for  defendant. 

Buchanan,  J.  The  petition  complains,  that  the  defendant,  some  time  since, 
commenced  huilding  within  the  corporate  limits  of  the  city  of  New  Orleans,  to 
wit:  within  the  fourth  district,  on  the  north  side  of  Washington  street,  between 
Camp-and  Magazine  streets,  a  stable  and  cowhouse  for  more  than  three  cows, 
'  in  violation  of  the  ordinances  of  said  city,  and  particularly  of  an  ordinance 
passed  March  19th,  1884;  that  he  was  duly  notified  to  desist  from  proceeding 
with  said  boildings,  but  refused  to  obey  said  notice.  It  concludes  by  a  prayer 
for  injunction,  and  that  defendant  be  condemned  to  pay  a  fine  of  one  hundred 
dollars,  and  to  remove  his  cows  and  building  complained  of. 

The  answer  is  a  general  denial ;  and  a  plea  of  unconstitutionality  of  the 
ordinance.  Judgment  was  rendered  for  praintififs,  from  which  defendant  ap« 
peals.  It  is  proved  that  the  stable  of  defendant  in  question  is  worth  more  than 
three  hundred  dollars. 

The  petition  was  filed  the  Ist  April,  1858.  The  evidence  fixes  the  erection 
of  the  building  complained  of,  in  the  course  of  March,  1858.  At  that  time, 
the  premises  were  within  the  limits  of  the  city  of  New  Orleans,  by  the  effect 
of  the  Act  of  the  28d  February,  1862,  No.  72  of  the  session  Acts,  entitled  an 
Act  supplementary  to  an  Act  to  consolidate  the  dty  of  New  Orleans,  and  pro- 
viding for  the  incorporation  of  the  city  of  Lafayette  with  the  city  of  New 
Orleans.  That  Act  was  promulgated  the  4th  March,  1852.  The  first  section 
provides  "  that  the  city  of  Lafayette  be  and  the  same  is  hereby  incorporated 
with  the  city  of  New  Orleans  for  municipal  purposes  only ;  that  said  city  of 
La&yette  shall  form  part  of  the  city  of  New  Orleans,  and  as  such  shall  be 
governed  by  all  the  laws  relative  to  the  city  of  New  Orleans,  and  shall  be 
entitled  to  all  the  rights,  privileges  and  immunities  enjoyed  by  said  city  of  New 
Orleans,  under  existing  laws.*' 

In  virtue  of  this  statute,  it  is  contended  that  the  city  ordinance  of  New 
Orleans  of  the  19th  March,  1884,  upon  which  this  suit  is  based,  is  applicable 
to  a  stable  or  cowhouse  erected,  since  the  consolidation  Act,  on  Washington 
street,  in  the  Fourth  District  of  the  city  of  New  Orleans,  which  is  identical 
with  the  former  city  of  Lafayette. 

There  has  been  a  discussion  at  bar  of  the  meaning  of  the  word  *'  laws,"  in 
the  section  just  quoted;  the  counsel  for  defendant  contending  that  it  should  be 
intended,  solely,  of  Acts  of  the  Legislature,  and  not  city  ordinances.  We 
think  it  unnecessary  to  go  into  this  question,  because,  even  adopting  the  con- 
struction of  plaintiff's  counsel,  we  think  this  action  cannot  be  maintained. 
The  ordinance  of  the  19th  March,  1884,  is  in  the  following  words: 

"  Section  1.     Resolved,  that  from  and  after  the  promulgation  of  the  present 
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Nbw  Obliaks    resolution,  it  shall  not  be  lawful  for  any  person  to  build  any  stable  or  establish 
andkkbov.      any  cowhouse,  in  the  interior  of  the  city,  or  any  of  the  incorporated  suburbs. 

"Section  2.  Resolved,  that  any  person  who,  in  violation  of  the  present 
resolutions,  should  establish  one  or  more  stables  or  cowhouses,  where  more 
than  three  cows  should  bo  kept,  within  the  above  described  limits,  shall  be 
liable  to  a  fine,'*  &c. 

This  ordinance  contains  a  measure  of  police  regulation — the  prohibition  of 
exercising  a  particular  kind  of  business,  within  certain  territorial  limits. — 
What  are  those  limits?  The  extent  of  the  city  of  New  Orleans,  as  it  existed 
and  was  defined  by  State  laws,  at  the  time  of  the  passage  of  the  ordinance,  in 
March,  1834.  By  reference  to  the  difierent  Acts  on  this  subject,  (Qreiner's 
Digest,  Nos.  1981,  1982,  1983,)  it  will  be  found  that  the  city  of  New  Orleans 
was  first  incorporated  in  the  year  1805,  with  very  extensive  limits  indeed — 
nearly  if  not  quite  equal  to  those  at  present  comprised  w^ithin  the  parishes  of 
Orleans  and  Jefferson  united.  In  1812,  those  limits  were  contracted,  so  that 
the  city  extended  from  the  Nuns'  plantation  (Felicity  Road,)  above,  to  the 
Canal  dcs  Pecheurs  below,  including  the  settlements  of  Bayou  St  John.  In 
1818,  the  upper  limit  of  the  city  was  extended  to  the  plantation  of  Miss  Ma- 
carty,  (present  city  of  Jefierson.)  In  1833,  by  an  Act  approved  April  1st,  of 
that  year,  the  faubourgs  Nuns,  Lafayette  and  Livaudais,  were  separated  from 
the  city  of  New  Orleans,  and  formed  into  a  distinct  corporation  and  body  poli- 
tic, by  the  name  and  style  of  "  City  of  Lafayette."  This  corporation  subsisted, 
by  virtue  of  several  Acts  of  the  Legislatiu'e,  passed  in  the  years  1835,  1837 
and  1846,  until  the  consolidation  Act  of  1853,  which  merged  it  in  the  corpora- 
tion of  New  Orleans. 

Washington  street,  the  seat  or  location  of  the  defendant's  stable,  is  in  the  old 
faubourg  Livaudais,  consequently  not  within  the  limits  of  the  corporation  of 
New  Orleans  in  March,  1834.  And  the  subsequent  change  of  the  territorial 
limits  of  New  Orleans  can  have  no  effect  to  expand  or  contract  the  space  witli- 
in  which  the  police  regulation  contained  in  the  ordinance  referred  to,  should  be 
operative.  Penal  statutes  should  be  strictly  construed :  and  in  a  prosecution 
under  the  ordinance,  it  was  essential  to  prove  that  the  stable  was  erected  within 
the  prohibited  limits.  So  far  is  this  from  being  proved  in  the  present  instance, 
that  the  contrary  is  substantially  alleged  in  the  petition. 

The  counsel  for  plaintiff,  perceiving  this  difiBculty,  has  called  our  attention  to 
an  ordinance  of  the  city  of  Lafayette  of  the  6th  March,  1850,  which  prohibited 
the  establishment  of  a  dairy  any  where  between  the  river  and  Nayades  street 
But  this  is  not  a  prosecution  for  a  violation  of  any  ordinance  of  the  city  of  La- 
fayette. If  it  were,  we  would  have  to  decide  whether  those  ordinances  are 
still  in  force  in  the  Fourth  District  of  New  Orleans. 

Judgment  reversed,  and  judgment  for  defendant,  as  in  case  of  nonsuit,  with 
costs  in  both  courts. 
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Eugene  Rousseau,  Receiver,  v.  William   Lum  et  al. 

Smslftted  nl«  s«t  Aside.    Attempt  bj  fyraadolent  rendor  to  sereen  hli  property  flrom  bia  ereditori, 
wffl  aT»a  Doporaon  wbo  l«  party  to  the  firaad. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Beynolds,  J. 
JoiUii  d>  Taylor^  for  plaintiff    Stockton  db  Steele^  for  defendants  and  ap- 
pellants. 

Slidell,  C.  J.  In  1845,  Bonaffe  A  Co.y  who  are  now  represented  by  Roma- 
Motf,  obtained  a  judgment  in  Mississippi  against  John  Lane,  The  execution 
thereon  being  returned  nulla  dona,  a  decree,  rendering  the  judgment  executory, 
was  obtained  in  December,  1845,  in  the  District  Court  for  Madison  parish,  in 
this  State,  and  it  was  recorded  in  the  mortgage  office. 

At  this  time,  John  Lane  was  the  owner  of  a  valuable  plantation  in  Madison 
parish,  which  was  incumbered  by  various  mortgages.  Among  them  was  a 
mortgage  granted  by  John  Lane  to  the  Merchants'  Bank  for  $22,000,  and  seven 
percent  interest  from  the  9th  of  February,  1839,  and  another  mortgage  grant- 
ed by  him  to  the  same  bank  for  $30,000,  with  like  interest  from  the  20th  of 
March,  1840. 

Od  the  7th  of  January,  1846,  Bonaffe  ik  Go.  issued  execution  on  their  judg- 
ment in  Madison  parish ;  but,  before  any  seizure,  John  Lane  sold  the  planta- 
tioo  to  his  son,  Edward  M,  Lane,  by  notarial  act  bearing  date  the  13th  of  Jan- 
ittiy,  1846.  This  sale  purports  to  be  made  for  the  price  o(  $1000  cash.  It  is 
stated  that  the  property  is  subject  to  certain  mortgages  and  judgments  therein 
enumerated,  among  them  the  mortgages  to  the  Merchants'  Bank  and  the 
Bonaffe  judgment,  and  that  the  crops  are  io  be  applied  by  the  purchaser  to 
their  payments ;  but  it  was  expressly  stipulated,  that  he  was  not  to  be  person- 
ally responsible  for  them. 

The  Merchants'  Bank's  mortgage  for  $30,000,  was  assigned  to  the  Franklin 
and  Lafiiyctte  Banks ;  and  these  institutions  in  April,  1848,  transferred  one- 
half  of  the  mortgage  debt  to  William  Lum,  the  partner  in  law  of  B.  M.  Lane, 
for  a  consideration  of  $10,264  44,  cash,  and  promised  to  transfer  the  remaining 
half  to  him  in  consideration  of  four  drafts  drawn  by  JB.  M,  Lane  on  Hill,  Mc- 
Lean db  Co^  and  endorsed  by  John  Lane^  for  a  like  amount,  when  the  drafts 
should  be  paid.  These  drafts  were  paid  at  maturity  by  the  acceptors,  to  wit, 
in  October  and  November,  1848,  and  on  the  18th  January,  1849,  the  Franklin 
and  Lafayette  Banks  trasferred  the  remaing  half  of  the  mortgage  debt  to  Lum. 

On  the  17th  of  July,  1849,  Wiliiam  Lum  filed  his  petition  in  the  Fourth 
District  Court  of  New  Orleans,  in  which  he  alleged  thsii  John  Lane  was  indebted 
to  him,  under  the  mortgage  in  question,  in  the  sum  of  $30,000,  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum,  from  the  20th  of  March,  1840, 
subiect  to  two  payments  made,  one  on  the  20th  day  of  March,  1841,  and  one 
on  the  27th  day  of  December,  1841,  and  praying  to  have  the  mortgaged  pix>- 
perty  seized  and  sold  to  satisfy  the  debt  To  this  petition  an  answer  was  filed 
by  John  Lane,  through  his  attorney  in  fact^  on  the  same  day,  (the  17th  of  July, 
1849,)  confessing  judgment  according  to  the  prayer  of  the  petition,  and  judg- 
ment was  rendered  accordingly  on  the  same  day,  which  was  signed  on  the  19th 
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BomuAv      of  the  same  month,  on  which  day  an  execution  was  issued  on  the  judgment, 
LuM  XT  AL.     directing  the  mortgaged  property  to  be  seized  and  sold  to  satisfy  it 

Under  the  execution  so  issued,  the  mortgaged  property  was  seized,  and,  at 
the  sale,  was  adjudicated  to  William  Lum,  the  plaintiff  in  execution,  for  the 
price  of  $10,830  cash,  which  was  two- thirds  of  its  appraised  value,  and  the 
sum  of  $'2,574  44  only  of  the  amount  of  the  price  was  credited  on  the  execu- 
tion, whilst  the  remainder  of  it,  amounting  to  $38,255  66,  was  declared  to  have 
been  left  in  the  hands  of  the  purchaser  to  satisfy  the  first  mortgage  existing 
on  the  property,  to  wit,  the  mortgage  granted  by  John  Lane,  in  1889,  to  the 
Merchants*  Bank  of  Kew  Orleans,  to  secure  the  payment  of  $22,000,  with  in- 
terest thereon,  from  the  date  of  the  mortgage. 

A  short  time  after  this  adjudication  to  William  Lum^  the  plaintiff,  in  his  ca- 
pacity of  receiver  for  A,  Bonaffe  S  Go.,  instituted  this  action  to  annul  the 
judgment  rendered  in  the  case  of  William  turn  against  John  Lane,  under 
the  authority  of  which  the  adjudication  was  made,  and  to  set  aside  the 
Sheriff's  sale  of  the  property  in  question,  as  obtained  and  made  in  fraud.  In 
plaintiff's  petition,  filed  on  the  8th  November  1849,  he  alleges  fn  sabstance, 
that  the  sale  made  by  John  Lane  to  Edward  M.  Lane,  on  the  181^  of  January, 
18^6,  was  a  mere  simulation.  That  the  transfers  made  by  the  'Franklin  and 
Lafayette  Banks  of  Cincinnati  to  William  Lum,  of  the  mortgaged  debt  of 
$30,000,  contracted  by  John  Lane  to  the  Merchants'  Bank  of  New  Orleans,  in 
1840,  were  so  far  as  to  William  Lum  also  simulated,  and  were  obtained  by 
him  in  fraud  and  by  collusion  with  John  Lane  and  Edward  M.  Lane.  That 
the  consideration  received  by  the  banks  was  in  truth  paid  out  of  the  produce 
of  the  property  held  by  Edward  M.  Lane,  under  color  of  the  simulated  sale 
made  to  him  by  his  father  John  Lane,  on  the  18th  of  January,  1846,  and  that 
the  confession  of  judgment  by  John  Lane  in  the  suit  of  William  Lum.  against 
him,  and  the  purchase  by  William  Lum,  at  the  Sheriff's  sale  under  the  judg- 
ment, were  both  made  in  fraud  and  collusion  between  John  Lane,  William 
Lum  and  Edward  M.  Lane,  and  were  absolutely  null  and  void. 

The  three  defendants  answered  separately,  each,  however,  appearing  by  Uie 
same  counsel.  John  Lane  alleged  that  the  debt  upon  which  the  judgment  was 
confessed,  was  jnstly  due,  and  a  subsisting  debt  at  the  date  of  the  judgment 
for  its  whole  amount  He  denied  that  he  furnished  any  portion  of  the 
money  by  which  Lum  acquired  it,  or  had  any  connection  with  its  purchase, 
and  asserted,  that  his  sale  of  the  plantation  to  his  son  was  made  in  good  faith. 
Edward  Lane  denied  the  frauds  alleged ;  averred  himself  to  have  been  a  pur- 
chaser in  good  faith ;  that  he  furnished  no  portion  of  the  funds  with  which 
Lum  paid  for  the  mortgage ;  that  he  surrendered  the  plantation  to  the  Sheriff 
on  Lum^s  execution,  because  he  could  not  pay  the  debt,  and  had  no  longer  any 
interest  in  the  controversy.  Lum,  after  an  ineffectual  attempt  to  avoid  a  trial 
on  the  merits,  likewise  answered,  denying  all  fraud ;  alleging  his  purchase  of 
the  mortgage  from  the  Lafayette  and  Franklin  Banks,  and  the  payment  of  the 
entire  consideration  out  of  his  own  means.  He  alleged,  that  at  the  time  he 
gave  the  banks  the  four  drafts  of  Edward  M.  Lane,  Hill,  McLean  S  Co.  re- 
fused to  accept  them,  unless  ho  would  guarantee  to  them  the  receipt  of  funds 
to  meet  them  ;  that  the  Lanee  did  not  put  the  drawees  in  funds,  and  that  in 
consequence  he  was  obliged  to  pay  mil,  McLean  &  Co.  the  whole  sum  of 
$10,264  44.  lie  averred  that  the  amount  for  which  the  judgment  was  con- 
fessed, was  actually  due,  and  that  the  amount  of  $88,256  56,  which  he  retained 
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in  his  h&nds  from  the  price,  at  the  Sheriff's  sale,  was  a  then  subsisting  debt  Rousbsau 
That  if  it  was  not,  he  is  entitled  to  be  paid  $46,326  56,  in  preference  to  any  lum  n  al. 
other  creditor. 

Upon  these  issues,  the  parties  went  to  trial,  and  upon  the  eridence  adduced, 
Ae  court  below  made  a  decree  annulling  the  judgment  obtained  by  Lum  and 
setting  aside  the  Sheriff's  sale.  From  this  judgment,  all  the  defendants  have 
ippealed. 

An  examination  of  the  evidence  has  fully  satisfied  us,  that  the  District  Judge 
did  Dot  err  in  annulling  the  judgment  and  setting  aside  the  sale.  We  think  it 
dear  that  there  existed  between  these  parties  a  fraudulent  combination  to  de- 
cdre  and  baffle  a  portion  at  least  of  the  creditors  of  John  Lane^  of  whom  the 
pkuDtiff  was  one. 

When  the  sale  was  made  by  him  to  his  son,  he  was  insolvent,  and  the  seizure 
upon  the  Bonaffe  judgment  was  impending.  The  terms  of  the  deed  are  entirely 
oat  of  the  usual  course  of  business,  and  indicate  what  the  vendor  afterwards  ex- 
presslj  avowed,  that  it  was  made  for  the  purpose  of  keeping  his  creditors  from 
fldliqg  him  out  As,  however,  Edward  M.  Lane  readily  assented  that  Lum  should 
OQBt  him,  and  now  disclaims  any  interest  in  this  controversy,  that  sale  requires 
DO  farther  consideration,  except  so  &r  as  its  simulation  forms  a  link  in  the 
diiia  of  circumstances  goii^  to  show  the  relation  of  these  parties,  and  the 
mmiff  of  these  transactions. 

With  regard  to  the  confession  of  Judgment  and  the  sale,  a  brief  recapitula- 
tkm  of  the  prominent  indicia  of  fraud  is  necessary.  Some  of  the  cfarcumstan- 
oes  are  less  grave  than  others,  and  taken  alone,  might  be  insufficient  to  prove 
it;  bat  when  aggregated,  they  demonstrate  conclusively  the  bad  faith  of  the 
defendants. 

John  Lane  was  an  insolvent  debtor.  Edward  M,  Lane,  his  simulated  vendee, 
vas  his  son,  and  well  acquainted  with  his  pecuniary  condition.  Lum  was  the 
&ther-in4aw  of  Edward^  and  from  this  relation,  as  well  as  from  other  matters 
in  evidence,  must  be  considered  as  well  aware  of  John  Lane^s  insolvency. 
AMwugh  Lum  was  the  ostensible  purchaser  of  the  $80,000  mortgage,  the  pro- 
pootioD  fw  the  purchase  aDd  the  negotiation  in  relation  to  it,  were  made  on 
the  part  of  John  Lane,  The  drafts  to  pay  for  the  half  of  the  purchase  were 
drawn  by  K  M.  Lane  to  the  order  of  his  father,  and  accepted  by  HUl,  McLean 
^  Co,  on  the  credit  of  the  Lanee^  and  the  promise  of  shipment  of  the  crops  of 
the  pfauitation  to  the  acceptors^  and  not  upon  a  guarantee  of  Lum,  as  alleged 
in  his  answer.  Lum  has  not  proved  that  he  gave  the  drawee  a  valuable  con- 
sideration for  these  drafts,  and  the  clear  inference  from  the  evidence  is,  that 
tbej  were  given  to  him  to  enable  him,  pro  tanto,  to  purchase  the  mortgage  for 
the  beneat  of  the  Lanee, 

The  original  intention  of  Lum  and  Lane,  we  think,  was  that  Lum  should 
idvance  $10,000  towards  the  purchase  of  the  mortgage,  and  Lane  contribute  a 
like  amount  by  means  of  his  son's  bills  on  his  factor,  and  that  Lum  should  take 
the  transfer  in  his  own  name,  thus  screening  the  transaction  from  Lane's  cre- 
ditors, and  at  the  same  time  protecting  Lum  to  the  extent  of  his  advance  of 
$10,000.  When  the  bills  of  Lane  given  to  the  banks  were  paid,  the  one  half 
of  the  mortgage  debt  being  thus  acquired  by  the  debtor,  it  would  seem,  was 
cztingoished  in  fact,  by  confusion,  although  nominally  outstanding ;  and  the 
idea  of  Lum  to  treat  it  as  security  for  the  amount  he  afterwards  paid  ffill, 
McLean  d  Co.  for  their  balance  in  account  current  against  Lane,  was  an  after- 
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BousBBAu  thought.  But  however  this  may  be,  certain  it  is,  that  these  acceptances  were 
LuM  wt  AL.  partially  paid  out  of  the  shipments  of  cotton  from  the  plantation  standing  in 
the  name  of  B.  M.  Lane^  whom,  for  all  the  purposes  of  this  transaction,  we 
consider  identical  with  John  Lane, 

In  his  petition,  Lvm  alleged  that  the  whole  amount  of  the  original  loan  made 
to  Lane  in  1840,  by  the  Merchants'  Bank,  was  due  to  him,  with  the  exception 
of  two  payments  in  March  and  December  1841,  of  $2,100  each,  and  /oAfi 
LanSy  in  his  answer,  confesses  the  amount  of  idebtcdness  to  be  as  alleged. 
But  it  is  proved  that  there  were  other  payments  made  prior  to  the  year  1848, 
namely,  to  the  Franklin  Bank,  $4815  90,  and  a  like  amount  to  the  Lafayette 
Bank,  being  a  total  of  $9631  80  beyond  'the  amount  of  credit  mentioned  in 
LunCs  petition. 

Again — ^parties  acting  in  good  faith— one  to  enforce,  and  the  other  to  effect 
the  payment  of  a  debt,  would  charge  themselves,  when  the  only  property  out 
•  of  which  the  payment  could  be  expected,  was  disposed  of  at  Sheriff^s  sale,  no 
more  to  third  persons  than  the  property  was  really  bound  for.  But  in  this 
case,  as  appears  from  the  Sheriffs*  deed,  Lum  pretended  to  retain  in  bis  hands 
the  sum  of  $38,255  56,  as  due  on  the  Merchants'  Bank  mortgage  given  by 
Lane  in  1829,  for  22,000,  and  interest,  when  in  point  of  fBJd  a  much  less  som 
was  due  on  the  mortgage.  The  mortgage  in  question  was  conditionally  reduced 
to  $19,608  51,  on  the  17th  of  April,  1847,  and  was  then  made  payable  in  one, 
two,  three  and  four  years,  with  interest  at  the  rate  of  six  per  cent  per  annum, 
as  shown  by  deed  of  that  date,  executed  between  Edioard  M,  Xan«  and  Marri' 
9on  &  Co,f  the  ,'transferrces  of  the  mortgage,  which  deed  was  recorded  in  the 
mortgage  office  of  the  parish  of  Madison,  before  the  Sheriff's  sale. 

It  is  said  the  mortgage  purchased  by  Lum  was  a  valid  mortgage,  and  that 
he  had  a  right  to  buy  it  and  to  enforce  it  It  is  true  he  had  a  right  to  buy  it ; 
and  so  far  as  his  own  means,  and  not  those  of  the  debtor  were  used  in  the  pur- 
chase, he  had  a  right  to  enforce  it  by  true  and  lawful  proceedings.  But  he  had 
no  right,  as  against  creditors,  to  hold  himself  out  in  a  judicial  proceeding  as  the 
hclder  of  a  mortgage  for  $9681  80  more  than  was  in  truth  left  unpaid  to  the 
mortgage  creditors.  Ho  had  no  right,  as  against  creditors,  to  hold  himself  out 
as  the  sole  transferree  of  the  Merchants'  Bank  mortgage,  when  in  truth  he  had 
bought  it  in  part  with  the  means  of  the  debtor.  The  plaintiff  in  this  case,  had 
a  right  to  know  the  true  position  in  these  particulars,  of  the  party  who  wis 
seeking  to  effect  a  judicial  sale  of  property  upon  which  he  was  a  subsequent 
mortgage  creditor.  Untruly  to  swell  the  amount  of  the  anticedent  incum- 
brance, was  calculated  to  deter  this  subsequent  creditor  and  others  from  an 
attempt  to  compete  at  the  sale  with  Lum,  and  such  a  course  pursued  in  collu- 
sion with  the  debtor,  was  a  fraud,  which  we  think  entitles  this  subsequent  cre- 
ditor to  ask  that  the  judicial  purchase  by  the  plaintiff  in  execution  be  set  aside, 
and  the  mortgaged  estate  exposed  anew  to  a  fair  competition. 

Judgment  affirmed,  with  costs. 
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Succession  of  J.  Lanzetti — Mad.  De  Pont  alb  a  and  M.  Barnett,  Jr., 

Appellants. 

Ibe  tiOe  of  the  Act  of  17th  March,  1868,  which  1b  "  an  Act  to  provide  a  homestead  for  the  widow  and 
children  of  deceased  persons,**  is  not  in  Tlolation  of  Article  115  of  the  Constitution,  which  declares 
that  **  erery  law  enacted  by  the  Legislature  shall  embrace  but  one  ol^ect,  and  that  shall  be  ex- 
pressed in  the  title."    Reasoning  of  the  court  in  WoUmt  t.  Oaldicell^  i  Ann.  298,  affirmed. 

Iheraloe  of  the  right  of  occupying  the  leased  premises  belongs  to  the  tenant^-^nd  when  the  right 
of  a  deceased  tenant  is  sold— Its  price  is  sul^ect  to  the  pririlege  created  by  Act  of  17th  Ifarch, 

isa. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy^  J. 
P.  S.  BiroTiy  for  the  succession. 

TT.  B.  Hagan  and  K  B.  Eggle»ton,  for  B<miett : 

The  Act  of  1852,  is  *'  to  provide  a  homestead  for  the  widow  and  children  of 
deceased  persons.'^  Now,  this  Act  does  not  give  her  or  them  a  homestead,  that 
is,  the  dwelling  hoase  where  they  lived,  but  gives  her  $1000  in  money,  which 
she  is  to  take  out  of  the  estate  of  her  deceased  husband,  which  is  to  be  paid  to 
her  or  them,  by  preference. 

The  second  section  confers  on  the  wife  the  usufruct  of  this  sum  during  her 
vidowhood,  and  then  to  pass  to  the  children. 

Here  then  are  two  objects,  which  the  Act  designs  to  accomplish,  although 
neither  is  expressed  in  the  title.  The  title  of  the  Act  is  to  secure  a  homestead, 
hat  the  body  of  the  Act  gives  money,  creates  a  privilege  and  confers  the  usu- 
fruct on  the  wife  during  widowhood.  Three  objects  are  embraced  in  the  Act, 
a  gift,  a  lien,  and  a  usufruct 

The  Act  violates  Art.  119  of  the  same  Constitution.  It  amends  that  part  of 
the  Civil  Code,  that  establishes  privileges,  and  creates  a  new  privilege  unknown 
to  the  Code,  without  noticing  the  part  amended. 

The  preference  is  given  over  all  creditors,  except  the  vendor,  and  the  person 
who  has  sold  the  property.  The  Code,  Art.  3162,  declares,  that  "Privileges 
can  be  claimed  only  for  those  debts  to  which  it  is  expressly  granted  in  this 
Code.'*  This  right  is  not  conferred  on  the  widow  by  the  Code,  but  by  the  Act 
alone,  and  is  therefore  an  amendment  made  by  the  Legislature  to  the  Code,  but 
DO  notice  or  reference  is  made  to  it  in  the  Act. 

W.  H.  Huniy  for  opponent : 

It  is  submitted,  that  the  object  of  the  Act  of  1852,  "  to  provide  a  homestead 
for  the  widows  and  children  of  deceased  persons,''  is  not  expressed  in  its 
title,  and  that  its  real  object  is  not  to  "  provide  a  homestead  for  the  widows 
and  children  of  deceased  persons."  The  meaning  of  the  term  homestead,  is 
wdl  defined,  and  cannot  be  mistaken.  It  is  a  term  of  general  use  and  estab- 
lished signification.  It  is  defined  to  mean  the  place  of  a  mansion-house ;  the 
endosore,  or  ground  immediately  connected  with  the  mansion ;  native  seat ; 
original  place  of  residence ;  the  place  of  the  house.  [Webster's  Die,  Walker's 
Die]  Indeed,  from  the  French  text,  it  is  apparent  that  the  word  is  used  in  its 
true  acceptation ;  the  act  is  there  styled  *^  acte  pour  procurer  une  maison  domi- 
eiliaire,"  Ac. 

Now,  the  obvious  purpose  of  this  statute  is  to  *'  entitle  the  widow,  or  the 
legal  representatives  of  the  children,  to  demand  and  receive  from  the  succes- 
sion of  their  deceased  father  or  husband,  a  sum  which,  added  to  the  amount  of 
property  owned  by  them,  or  either  of  them,  will  make  up  the  sum  of  one  thou- 
nnd  dollars,"  &c ;  and  the  second  section  allows  the  widow  "  the  usufruct  of 
the  money  so  received,"  during  her  widowhood.  In  other  words,  the  Act  pro- 
vides for  a  donation  of  a  sum  of  money  to,  and  does  not  provide  a  homestead 
for  the  widows  and  children  of  deceased  persons. 

Xor  is  there  anything  in  the  Act  which  requires  that  this  sum  of  money 
sboold  be  invested  in  a  homestead.  Its  investment  is  altogether  arbitrary.  It 
may  be  expended  in  the  purchase  of  real  or  personal  property  of  any  nature, 
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BouttBAu       thoueht.     But  however  this  may  be,  certain  it  i^        - '^  ™*y  ^®  ^®Pj  "^  speiAe, 

c.  .  „        . ,      .    /.  .u      I,-  *      i?  «^**«.  ^  children,  or  other  descen- 

LuM  Mt  AL.     partiaUy  paid  out  of  the  shipmenU  of  cotto       ^^^  suggested,  it  cannot  be 

the  name  of  E.  M,  Lane,  whom,  for  ""    .       ^//,  the  title  to  the  Act  would  be 

consider  identical  with  John  Lanf  ,•.,., 

-.    ,.        ....        r         ii^««j  />?J2,  which  the  opponent  mvokes,  was 

In  his  petition,  Lum  allege''  ^^^ntution  of  1845,  which  had  undergone 

to  Xan«  in  1840,  by  the  >'  .     /ie  former  Supreme  Court  said   that  this 

of  two  payments  in  '  ^  -^  not  prohibitory,  was  not  the  less  of  force  on 

Lane  in  his  answ  ,.<P«  ^^  preventing  future  abuses  in  legislaUon, 

*  ^  ■^.^r^.Htcd  its  forms ;  and  that  their  observance  was  im- 

But  it  is  proved  ',^'"iof  the  government,  as  much  so  as  any  other  provi- 

namely,  to  th         ,         ;,'  V"^  State  v.  ffacketty  5  Ann.   98.     Accordingly  in  that 

Bank,  heir  ^:^'i''^^'p»f^i  entitled  "an  Act  to  regulate  and  define  the 

^  S^J^L  '^''^.pcr^  of  runaway  slaves,  for  the  taking  up  and  confine- 

Lum  8  r  •^*t^^^'-^-'%\,  a"<^  under  its  provisions,  the  custody  and  management 

^^  ^""''^P^'s  ^^^  changed,  from  the  system  previously  prevailing,  the 

^f,  Shtt^  f^!*rart  of  the   Act  making    changes  in  these  respects  was  in 

irt.  118  of  the  Constitution,  and  null  and  void.     And  in  the 

^  t\  i„H.  ' .  ,1^  u(  I^^^^^9^  V-  'Sfx/^er,  the  court  went  further  in  requiring  a 

'''J^'i'/' f^'^ ^liercnce  to  the  Constitutional  provision,  and  declared  an  Act  cnti- 

^ct  ^^^'^/ct  to  g'^e  jurisdiction  to  the  District  Courts  of  New  Orleans,  over 

fi  "^'^risii^f^  under  the  Act  of  8d  March,  1819,   respecting   landlords  and 

ctus<^  a  ^Q  be  unconstitutional,  on  the  ground,  that  the  object  of  that  Act 

'^^'"^hich  w'as  to  accord  a  summary  mode  of  procedure  in  the  ca^es  arising 

;>f^^  .^  provisions,  was  not  included  in  the  title.     6  Ann,  90.     In  the  case  of 

^^U-^r  ^'  Caldwell,  the  Chief  Justice  said,  "  the  object  and  purpose  of  the 

^^  jjtutional  provision  being  evident  and  unquestionable,  and  its  language 

f^frotti  ambiguity,  the  duty  is  imposed  on  the  judiciary  of  giving  it  effect" 

4  4nn.  298. 

Surely,  if  the  Constitution  was  violated  in  the  cases  referred  to,  it  must  be 
considered  so  in  the  important  statute  now  before  the  court  For,  what  clue  to 
(he  contents  of  this  statute  does  the  title  afford?  Who,  in  reading  that  title — 
"  to  provide  a  homestead,"  &c. — would  expect  to  find  the  real  object  of  the  law  to 
be  to  bestow  a  gratuitv  of  a  thousand  dollars?  When  the  act  was  called  up 
by  its  title  in  the  Legislature  who  could  form  any  idea  of  its  contents?  These 
are  significant  questions  which  the  court  put  in  the  cases  already  cited ;  and 
they  are  fair  tests  to  be  applied  in  determining  the  constitutionality  of  the  statute 
of  1852. 

But  there  is  another  respect  in  which  the  Act  of  1852,  violates  this  provision 
of  the  Constitution  already  cited.  The  first  section  provides,  that  the  money 
allowed  to  the  widow  or  children,  "  shall  be  paid  in  preference  to  all  other 
debts,  except  those  for  the  vendor^s  privilege,  and  expenses  incurred  in  selling 
the  property." 

There  is  perhaps  no  portion  of  the  admirable  system  of  laws  under  ^hich 
we  live,  and  whose  benefits  we  enjoy,  which  exhibits  greater  regard  to  the  best 
interests  of  the  citizen,  which  has  been  adopted  after  graver  consideration,  and 
which  displays  greater  wisdom,  than  that  part  of  our  Code,  which  establishes 
and  defines  the  privileges  of  creditors,  and  regulates  the  order  in  which  they 
shall  be  paid. 

The  equitable  principle  of  the  civil  law,  that  the  property  of  the  debtor,  is 
the  common  pledge  of  all  his  creditors,  forms  part  of  the  law  of  Louisiana ;  and 
our  courts  have 'uniformly  held,  that  all  laws  according  preferences  to  one  class 
of  creditors  over  another,  are  to  be  construed  strictly,  as  being  in  derogation 
of  the  general  principle  of  our  jurisprudence.  It  is  from  this  consideration, 
that  the  history  of  the  legislation  of  our  State  discloses  but  few  alterations  in 
the  judicious  system  of  privileges,  which  the  code  originally  enacted.  That 
system  has  become  generally  known  to,  and  is  thoroughly  undei*stood  by  the 
people. 

Now  the  clause  of  the  Act  just  quoted,  breaks  up  and  entirely  discards  the 
familiar  order  of  privileges  previously  existing,  and  substitutes  an  order  alto- 
gether novel.  It  accords  the  highest  rank,  to  the  privilege  of  a  vendor,  and  to 
the  claims  of  auctioneers  and  others,  who  sell  the  succession  property,  and  the 
next  highest,  to  the  widow  or  children  of  deceased  persons.  It  postpones  to  thc^^ 
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those  for  funeral  charges,  law  charges,  expenses  of  the  last  illness, 

.  which  the  law,  in  a  spirit  of  salutary  wisdom,  and  enlarged 

3  hitherto  held  most  sacred.     That  chapter  of  the  Code  which 

-»rder  in  which  privileged  creditors  are  paid,"  becomes  virtually 

this  important  change  in  the  system  of  our  laws,  is  sought  to 

\ct,  the  title  of  which  discloses  not  the  slightest  clue  to  the 

.ule  consequences  of  its  provisions, — ^under  an  Act  "to  pro- 

^  oad  for  the  widow  and  children  of  deceased  persons." 

-.dse  before  the  Court,  express  provisions  of  law  are  directly  overturned, 
.  epeated  decisions  of  the  Supreme  Court  disregarded,  by  giving  effect  to  this 
eatate.  The  Code  positively  declares,  that  the  privilege  of  a  vendor,  "  yields 
to  that  of  the  owner  of  the  house  or  farm  for  his  rents,"  C.  C.  8230.  And  in 
JknisUmn  et  al,  v.  Malard,  the  court  held  that  the  landlord's  lien  is  superior 
to  that  of  the  vendor.  2  Ann.  1 6.  The  judgment  appealed  from,  adopting 
the  order  prescribed  by  the  Act  of  1852,  directs  that  the  opponent's  claim  for 
rent  be  paid  after  the  claims  of  certain  vendors.  Thus,  it  will  be  seen,  that 
the  Article  of  the  Code,  and  the  decisions  under  it,  are  repealed  by  the  Act  of 
1853.     Who  would  judge  so  from  its  title  ? 

Indeed,  this  statute  abolishes  and  destroys  that  general  principle  of  equity 
which  has  been  spoken  of;  that  "  the  property  of  the  debtor  is  the  common 
pledge  of  his  creditors."  C.  C.  8150.  Under  its  clauses,  the  property  of  the 
debtor  ceases  to  be  bound  for  his  debts  after  his  death.  The  principle  of  the 
dvii  law,  qui  s'obli^e,  oblige  le  sien^  a  principle  which  has  been  regarded  as 
dictated  by  conscience, — nan  $eriptUy  sed  nata  lex — is  set  at  naught,  and  be- 
comes utterly  inoperative.  The  property  of  the  debtor  is  donated  to  his  rela- 
tions, not  bound  to  his  creditors.  The  widow  Lametti  is  to  receive  $1,000  in 
money  from  the  succession  of  her  husband  in  honoxtrn  prceteriti  matrimonii  ; 
and  the  common  pledge  of  the  actual  creditors  of  the  succession  is  irretrieva- 
bly gone. 

The  record  in  this  case  shows  that  the  sum  sought  to  be  allowed  to  the 
widow,  is  made  up  in  part,  of  the  proceeds  of  the  sale  of  the  unexpired  term 
of  the  lease  of  the  premises  belonging  to  the  opponent.  Thus  the  effect  of  the 
Act  of  1852,  in  the  present  instance,  would  be  to  transfer  the  opponent's  pro- 
perty in  the  lease  to  the  widow. 

It  18  submitted  that  this  is  an  Act  of  spoliation ;  that  it  is  not  a  rightful  exer- 
cise of  Legislative  power ;  and  that  the  Legislature  cannot  violate  thus,  the 
right  of  personal  property,  and  subvert  natural  right.  It  is  against  all  reason 
and  justice  to  intrust  the  Legislature  with  the  power  to  take  the  property  of 
A,  and  give  it  to  B.  This  is  the  doctrine,  and  indeed  the  language  in  8  Dallas, 
Rep.  888.     Colder  et  uz.  v.  Bull  et  vx. 

Chief  Justice  Marshall  says :  It  may  well  be  doubted  whether  the  nature  of 
society  and  government  does  not  limit  the  legislative  power,  and  whether  the 
act  of  transferring  the  property  of  an  individual  without  compensation  to  the 
public,  (and  a  /orii&ri  to  a  private  person),  be  in  the  nature  of  legislative 
power.     Fletcher  v.  PecJr,  6  Cranch,  87. 

So  in  Taylor  v.  Porter^  the  court  deny  the  power  of  Government  to  take 
tbe  property  of  one  man  and  transfer  it  to  another.  If,  under  the  power  to 
legislate,  the  Legislature  can  take  the  property  of  A  and  give  it  to  B,  it  is 
clothed  with  despotic  power.     4  Hill's  N.  Y.  Rep..  146. 

And  again :  In  Varriek  v.  Smithy  Chancellor  Walworth  argues  that  in  a 
State  governed  by  a  written  Constitution  like  that  of  New  York,  if  the  Legis- 
ktore  should  so  far  forget  its  duty  and  tbe  natural  rights  of  an  individual  as 
to  take  his  private  property  and  transfer  it  to  another,  without  compensation 
and  without  benefit  to  the  public,  he  would  not  hesitate  to  declare  it  an  in- 
fringement of  the  spirit  of  the  Constitution,  and  not  within  the  general  powers 
of  the  Legislature.     5  Paige  Rep.  159. 

In  Wilkinson  v.  Zeland,  2  Peters  654,  Judge  Story,  delivering  the  opinion  of 
the  court,  said :  "  We  know  of  no  case  in  which  a  legislative  act  to  transfer  the 
property  of  A  to  B,  without  his  consent,  has  ever  been  held  a  constitutional 
exercise  of  legislative  power  in  any  State  in  the  Union.  On  the  contrary,  it 
has  been  constantly  resisted  as  inconsistent  with  just  principles." 

So,  in  1  Baldwin  C.  C.  Rep.  228,  it  was  held :  that  the  Legislature  had  not 
the  power  to  take  the  property  of  a  man  for  private  purposes  without  his  con- 
sent   That  if  a  law  was  clearly  open  to  that  objection,  it  would  be  a  fatal  one, 
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property." 

Article  105  of  the  Constitution  provides  that  "vested  rights  shall  not  be 
divested  unless  for  purposes  of  public  utility,  and  for  adequate  compensation 
previously  made."  A  right  is  said  to  be  vested  in  a  citizen  when  he  has  the 
power  to  do  certain  actions,  or  to  possess  certain  things,  according  to  the  law 
of  the  land.  3  Dall.  394.  When  any  one  acquires  private  property,  bona  Jide^ 
he  has  a  vested  right  in  that  property  and  in  the  enjoyment  of  all  the  fruits, 
revenues  and  profits  issuing  from  it.  To  t^ke  away  the  right  of  the  owner  of 
a  house,  to  receive  the  rents,  is  to  divest  him  of  a  vested  right 

It  will  thus  be  seen  that  the  opponent  relies  not  only  on  those  general  prin- 
ciples which  limit  legislative  power  in  our  country,  but  on  the  express  restric- 
tion in  the  Constitution  of  our  State. 

A  statute  which  thus  disregards  important  and  salutary  forms  prescribed  by 
the  Constitution,  and  overturns  a  judicious  and  long  established  system  of 
laws;  which,  while  it  affects  the  specious  pretence  of  affording  a  humane  pro- 
tection to  poverty,  in  reality  becomes  the  instrument  of  the  grossest  injustice  and 
oppression ;  which  sanctions  spoliation  and  is  subversive  of  natural  right ; 
which  transcends  the  limits  of  delegated  authority  and  conflicts  with  sacred 
constitutional  restrictions ; — such  a  statute,  it  is  confidently  believed,  is  not 
entitled  to  receive  the  favorable  consideration  of  an  enlightened  judicial  tri- 
bunal. 

Slidll,  C.  J.  There  is  a  familiar  maxim  which  tells  us  a  man  should  be 
just  before  he  is  generous.  In  conformity  with  it,  we  find  in  all  systems  of 
jurisprudence  donations  by  debtors  at  the  expense  of  their  creditors  dis- 
countenanced, and  our  Code  contains  express  provisions  to  that  effect  What 
however,  testators  were  formerly  unable  to  do  themselves,  a  recent  statute  does 
for  them,  and  the  case  at  bar  illustrates  its  practical  working ;  the  widow  of 
the  deceased  taking  $1000  out  of  the  estate  and  leaving  its  numerous  creditors 
unpaid. 

The  entire  funds  of  the  estate  amount  to  about  $1800,  and  consist,  with  the 
exception  of  one  or  two  small  items,  of  the  proceeds  of  sale  of  a  small  stock  of 
dry-goods  left  at  Lametti's  decease,  in  a  shop  leased  to  him  by  Mrs,  PontaJba. 
She  claimed  the  landlord's  privilege  upon  the  price  of  these  goods,  but  waa 
defeated  by  the  claims  of  the  widow,  and  has  appealed. 

It  is  contended  by  the  appellant  that  the  Act  of  17th  March,  1853,  upon 
which  the  allowance  of  $1000  to  the  widow  was  made,  is  unconstitutional.  It  is 
said  to  conflict  with  the  Article  118  of  the  Constitution  of  1845,  which  declares 
that  "  every  law  enacted  by  the  Legislature  shall  embrace  but  one  object,  and 
that  shall  be  expressed  in  the  title."  An  article  in  the  same  words  is  found  in 
our  present  Constitution.     Art.  115. 

The  title  of  the  Act  of  1852,  is  "an  Act  to  provide  a  homestead  for  the 
widow  and  children  of  deceased  persons." 

Its  provisions  are  as  follows : 

Section  1.  "  That  whenever  the  widow,  or  minor  children  of  a  deceased 
person,  shall  be  left  in  necessitous  circumstances,  and  not  possess  in  their  own 
right  property  to  the  amount  of  $1,000,  the  widow,  or  the  legal  representatives 
of  the  children,  shall  be  entitled  to  demand  and  receive  from  the  succession  of 
their  deceased  father  or  husband,  a  sum  which,  added  to  the  amount  of  pro- 
perty owned  by  them  or  either  of  them,  in  their  own  right,  will  make  up  the 
sum  of  one  thousand  dollars,  and  which  said  amount  shall  be  paid  in  prefer- 
ence to  all  other  debts,  except  those  for  the  vendor's  privilege  and  expenses 
incurred  in  selling  the  property." 

Sec.  2.  "That  the  surviving  widow  shall  have,  and  enjoy  the  usufruct  of 
the  money  so  received,  from  her  deceased  husband's  succession,  daring  her 
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widowhood,  afterwards  to  vest  in  and  belong  to  the  children  or  other  descen- 
dants of  said  deceased/* 

The  argument  is,  that  the  object  of  the  Act  is  not  expressed  in  the  title ; 
that  the  Act  provides  for  a  donation  of  a  sum  of  money  to,  and  does  not  pro- 
vide a  homestead  for  the  widows  and  children  of  deceased  persons.  A  home- 
stead, it  is  said,  means  according  to  lexicographers  and  in  common  parlance, 
the  place  of  a  mansion  house ;  the  enclosure,  or  ground  immediately  connected 
with  the  mansion  ;  native  seat ;  original  place  of  residence ;  the  place  of  the 
hoose— and  that  from  the  French  text,  it  is  apparent  the  word  was  used  in  its 
true  acceptation,  the  Act  being  thus  styled  "  Acte  pour  procurer  une  maison 
domicifiare."  It  is  also  urged  that  there  is  nothing  in  the  body  of  the  Act 
which  requires  this  sum  of  money  should  be  invested  in  a  homestead. 

We  think  the  arg^ument  invokes  an  interpretation  of  the  constitutional  clause 
too  rigorous  and  technical.  If  in  applying  it,  we  should  follow  the  rules  of  a 
nice  and  fastidious  verbal  criticism,  we  should  often  frustrate  the  action  of  the 
Legislature,  without  fulfilling  the  intention  of  the  framers  of  the  Constitution. 
That  intention  has  been  repeatedly  the  subject  of  judicial  comment  It  was 
mainly  to  prevent  that  loose  legislation  which  disgraced  our  statute  books.  As 
vis  remarked  by  the  court  in  Walker  v.  Caldwell,  4  Annual  298,  *'The  title  of 
an  Act  often  afforded  no  clue  to  its  contents.  Important  general  provisions 
were  found  placed  in  Acts  private  or  local  in  their  operations ;  provisions  con- 
cerning matters  of  practice  or  judicial  proceedings  were  some  times  in  the 
same  statute  with  matters  entirely  foreign  to  them ;  the  result  of  which  was 
that  oo  many  important  subjects  the  statute  law  had  become  almost  unintelligi- 
ble, as  they  whose  duty  it  has  been  to  examine,  or  act  under  it,  can  well  testify. 
To  prevent  any  further  accumulation  to  this  chaotic  mass  was  the  object  of  the 
oonstitotional  provisions  under  consideration.'*  In  carrying  out  this  intention, 
as  we  are  bound  to  do,  our  enquiries  should  be,  whether  in  the  particular  case 
there  has  been  a  substantial  compliance  by  the  Legislature  with  the  command 
of  the  Constitution,  according  to  its  fair  and  reasonable  intendment 

Thus  construed,  the  Article  has  not,  in  our  opinion,  been  violated  in  the  pre- 
sent case.  The  title  of  the  Act  suggests  as  its  object  or  subject-matter  the 
provision  of  a  homestead  for  the  widow  and  minor  children  of  deceased  per- 
900S.  The  body  of  the  Act  provides  for  the  pecuniary  means  by  which  a 
homestead  or  the  comforts  of  a  home  may  be  acquired  The  title  of  the  Act 
does  afford  a  reasonable  clue  to  its  contents,  to  wit :  a  provision  for  the  domes- 
tic comfort  of  surviving  widows  and  minor  children. 

This  statute  certainly  affects  the  antecedent  law  on  the  subject  of  privileges 
contained  in  our  Code.  But  it  does  so  by  creating  an  entirely  new  class  of 
privileges  for  which  the  Code  made  no  provision ;  and  ^e  do  not  think  that 
under  the  constitutional  clause  above  referred  to,  it  was  necessary  that  this 
legal  consequence  should  be  indicated  in  the  title. 

It  is  said  the  sum  allowed  to  the  widow  is  made  up  in  part  of  the  proceeds 
of  the  sale  of  the  unexpired  term  of  the  lease  of  the  premises  belonging  to 
Mrs.  PvntaUfa,  and  that  thus  the  effect  of  the  Act  of  1852,  in  the  present 
instance,  would  be  to  transfer  the  opponent's  property  in  the  lease  to  the 
widow.  We  have  not  before  us  the  particulars  of  this  sale  of  the  deceased's 
interest  in  the  lease.  We  infer  that  the  vendee  bought  what  was  inventoried, 
the  interest  of  the  deceased  in  the  unexpired  term,  and  in  buying  it,  took  it 
sabpect  to  the  obligations  of  paying  the  monthly  rent    This  was  snbstituting 


SVOOOBIOV  OF 

Lakxrti. 


884  SUPREME  COURT  OF  LOUISIANA, 

Bvonmr  ov  one  tenant  for  another.  The  yalue  of  the  right  of  occupying  the  premifies  at 
the  stipulated  rent  was  something  that  belonged  to  the  tenant,  not  to  the  land- 
lord, and  it  was  this  right  which  we  understand  the  purchaser  as  haying  bought 
and  paid  for.    The  price  thus  obtained  was  an  asset  of  the  succession. 

Much  was  said  at  bar  and  very  forcibly,  of  the  injustice  and  the  anomalous 
character  of  the  statute  of  1862.  But  such  considerations  cannot  control  the 
decision  of  this  controversy.  The  statute  violates  no  t€»Ud  right  of  the  appel- 
lant, for  her  lease  was  made  after  the  passage  of  the  statute,  and  she  therefore 
made  her  contract  subject  to  it  and  to  the  contingency  of  the  landlord's  privi- 
lege being  frustrated  by  the  happening  of  the  event  in  the  statute  contemplated. 

The  same  remarks  apply  to  the  claims  of  Barnett 

Judgment  affirmed,  one-half  of  the  costs  of  appeal  to  be  paid  by  each  of  the 
appellant's,  Mrs.  Pontalba  and  IL  Barnett^  Jr, 


Rosabella  B.  MtLLs,  Wife,  &c.  v.  Elisha  Crocker. 

The  signature  of  the  huband  to  the  appeal  bond  Is  safficlent  aathority  for  the  wife  to  appeal. 
A  sale  of  property,  for  a  fixed  price,  based  on  a  calculation  of  interest  greater  tban  that  allowed  by 
law,  where  there  ts  no  ftraud  or  error,  will  not  be  regarded  as  in  riolation  of  the  usary  law. 

APPEAL  from  the  District  Court  of  the  Third  Judicial  District,  Clarke^  J. 
Purvis  S  Dugu&y  for  appellant     Schmidt,  for  appellees. 

Buchanan,  J.  (Voobhibs,  J.,  absent)  The  appellee  has  moved  to  disniss 
this  appeal,  on  the  ground  that  the  appellant,  a  married  woman,  was  not  autho- 
rized by  her  husband  to  take  the  appeal ;  and  we  are  referred,  in  suppcMt  of 
this  motion,  to  an  authorization  of  the  husband,  written,  but  not  signed,  at  the 
foot  of  the  petition  of  appeal.  The  husband  has,  however,  signed  the  appeal 
bond,  which  is  tantamount  to  a  formal  authorization. 

The  defendant  purchased,  on  the  7th  August,  1847,  at  Sheriff's  sale,  in  exe- 
cution of  a  judgment  against  the  plaintifl^  three  lots  of  ground  with  the  im- 
provements thereon,  for  the  price  of  fourteen  hundred  dollars,  cash.  The 
plaintiff  and  her  family  were  residing  on  the  property  at  the  time  of  the  She- 
riff's sale,  and  continued  to  reside  there  afterwards.  There  appears  to  have 
been  an  understanding,  or  verbal  agreement,  between  the  parties,  at  the  time 
of  the  purchase  by  defendant,  that  he  would  reconvey  the  property  to  plaintiff 
upon  her  reimbursing  to  him  the  purchase  price.  But  this  agreement  was 
never  reduced  to  writing,  and  was  consequently  not  in  such  a  shape  that  it 
could  have  been  enforced  by  process  of  law.  In  this  state  of  things,  the  par- 
ties continued  for  a  number  of  years,  £he  plaintiff  holding  the  title  and  paying 
taxes  and  insurance  on  the  property ;  and  the  defendant  living  there,  without 
paying  any  rent,  but  making  two  payments  to  defendant,  one  in  1848,  and  the 
other  in  1851,  amounting  in  the  aggregate  to  one  thousand  dollars.  At  length, 
on  the  12th  of  June,  1852,  the  defendant  subscribed  a  writing,  which  commen- 
ces with  these  words :  *^Lots  bought  at  Sheriff's  sale,  Florence  v.  J/r«.  McMilietk^ 
on  Jersey  street,  7th  of  August,  1847,  for  $1400.  Said  lots  I  allow  to  be  re- 
deemed  according  to  the  following  statement,  when  fully  complied  with."  Then 
follows  a  detailed  account  current  and  interest  account,  comprising,  on  the  debit 
side,  the  various  sums,  in  the  order  of  their  dates,  paid  by  the  defendant  for 
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the  purehise  of  the  property,  and  for  taxes,  insarance,  &c.,  and  also  money 

giTeo  by  defendant  for  one  /.  ETujh;  on  the  credit  side,  the  two  payments,       omcku. 

peTBonally  made  as  aforesaid  by  plaintiff  to  defendant,  and  the  proceeds  of  one 

of  the  three  lots  which  had  been  sold  a  few  days  before  by  defendant  to 

aaother  person.    The  interest  is  calculated  throughout  at  the  rate  of  ten  per 

oenl    The  account  concludes  as  follows : 

"$872  96— the  true  balance  this  12th  June,  1852.  June  12th,  cash  paid, 
$550-— including  Jefferson  city  warrants. 

"Errors  excepted. 

'*  Signed  duplicate. 

"E.  Crocker. 

"J.  P.  McMillan." 

On  the  same  day,  the  parties  (plaintiff  being  assisted  and  authorized  by  her 
husband)  passed  a  notarial  act  of  sale,  referring  to  the  above  private  writing, 
and  in  consumation  of  the  same,  by  which  notarial  act  the  defendant  con- 
Teyed  to  plaintiff  the  two  lots,  4  and  5,  with  the  improvements,  for  the  conside- 
ntion  expressed  in  the  settlement  made  between  the  defendant  and  the  husband 
of  plaintiff;  who  gave  her  note,  authorized  by  her  husband,  to  her  own  order, 
at  six  months,  for  three  hundred  and  thirty  dollars,  balance  due  in  settlement 

The  object  of  the  present  suit  is,  to  have  the  note  of  three  hundred  and  thir- 
ty dollars  canceled,  and  to  recover  from  defendant  the  difference  between  ten 
per  cent  and  eight  per  cent  interest,  as  usurious.  Plaintiff  alleges  fraud  and 
error ;  that  her  husband  (from  whom  she  is  separated  in  property)  was  not 
aothorized  to  make  the  settlement  of  the  12th  of  June,  1852,  and  that  defen- 
daat  was  bound  to  reconvey  to  her  lot  numbered  8,  or  its  value,  as  included  in 
the  property  booght  by  him  at  Sheriff's  sale. 

It  appears  to  us  that  this  case  does  not  come  within  the  statute  of  1844, 
chapter  25,  which  fixes  the  maximum  of  conventional  interest  in  this  State,  at 
eigfat  per  cent,  and  authorizes  an  action  for  the  repetition  of  a  higher  rate  of 
interest  when  already  paid,  within  twelve  months  from  the  time  of  such  pay- 
aeal  The  settlement  between  plaintiff's  husband  and  defendant,  is  the  only 
legal  imx>f  of  the  contract  for  the  resale  of  the  property  alleged  by  the  peti- 
tion ;  and  this  document  stipulates,  as  the  price  of  the  sale,  a  certain  sum  paid 
or  payable  in  a  certain  manner. 

There  is  no  evidence  that  plaintiff  had  ever  bound  herself  unconditionally  to 
porchase  the  property.  Unless  she  did  so,  the  property  was  at  the  risk  of 
Omker^  and  the  maxim  is,  "  rw  peril  domino ^  Crocker  being  owner,  had 
the  right  to  fix  any  price  he  pleased  upon  the  property.  In  fixing  the  price, 
Crod^er  thought  fit  to  enter  into  a  calculation  based  upon  an  assumed  interest 
for  the  use  of  money,  higher  than  that  allowed  by  law.  But  the  elements  of 
the  calculation  are  unimportant  The  result  is  a  sum,  which  one  party  agrees 
to  give,  and  the  other  to  receive,  as  the  price  of  property  belonging  to  the 
latter. 

Under  these  circumstances,  and  in  the  total  absence  of  proof  of  fraud  and 
error  as  alleged,  we  do  not  think  the  plaintiff  entitled  to  the  relief  that  she 
ftdca.  Neither  does  it  appear  proper  to  reserve,  as  has  been  done  by  the  judg- 
nient  appealed  from,  a  right  to  plaintiff  of  instituting  another  action  for  the  repe- 
tition of  usurious  interest  The  view  that  we  have  taken  of  this  contract,  is 
inconsistent  with  such  a  remedy.  It  was  not  a  loan  upon  interest,  but  a  sale ; 
tod  the  enjoyment  of  the  property  by  plaintiff,  without  the  payment  of  rent 
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Mills  during  fire  years,  was  certainly  worth  much  more  to  her,  according  to  the  e?i* 
CROciEu.  dence,  than  the  augmentation  of  the  price  caused  by  a  calculation  of  interest 
upon  moneys  advanced.  We  would  therefore,  had  an  amendment  of  the  judg- 
ment been  asked  for  by  the  appellee,  have  amended  the  judgment  of  the  Dis- 
trict Court  in  this  particular.  But  no  such  application  being  made,  the  judg- 
ment must  be  affirmed  as  it  stands. 
Judgment  of  the  District  Court  affirmed,  with  costs  in  both  courts. 


Succession  op  Mrs.  M.  E.  Scott,  Wife  of  William  B.  Hatden. 

The  amoant  due  for  rent  on  a  lease  exeeuted  daring  Uie  commonitj,  is  a  debt  of  the  oomanniity,  aad 
the  lessor  has  a  right  to  demand  an  account  (torn  the  administrator  of  the  deceased  wife. 

The  registry  of  a  Judgment  obtained  against  the  husband,  after  the  death  of  the  wife,  doei  not  cre- 
ate a  mortgage  on  the  share  of  Uie  deceased  wife  in  the  real  estate  of  the  community — ^bat  It  daes 
on  the  husband's  share. 

And  a  mortgage  on  the  husband's  share  cannot  be  canceled  in  a  proceeding  in  which  the  JndguieDt 
creditor  is  not  represented. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Lea^  J.,  presiding. 
D,  N.  Hennen^  opponent     Cotton  db  Dor»y^  for  appellant 

Slidbll,  C.  J.  (VooRHiBS,  J.^  and  Buchanan,  J.,  absent)  HennefC»  lease 
to  JSdydsn  being  executed  during  the  existence  of  the  community  between 
Hayden  and  his  wife,  the  indebtedness  for  rent  was  an  indebtedness  of  the 
community,  and  Hennen  being  its  creditor,  had  a  right  to  demand  an  account 
from  the  administrator  of  Mrs.  HaydsrCa  succession,  and  to  scrutinize  that  ac- 
count when  rendered. 

The  judgments  held  by  Hennen  were  obtained  in  suits  against  Hay  den  aloae, 
after  Mrs.  Hayden^s  death,  and  we  think  with  the  District  Judge,  that  their 
registry  did  not  create  a  judicial  mortgage  upon  the  share  of  Mrs.  Haydetskt 
succession  in  the  real  estate  belonging  to  the  community.  It  did,  howeTer, 
upon  H<vyderC%  share ;  and  as  the  order  canceling  the  mortgage  on  that  share 
was  made  in  a  proceeding  in  which  Hennen  was  not  represented,  and  to  whkh 
he  was  not  even  constructively  a  party,  we  think  the  court  did  not  err  in  re- 
scinding that  order. 

Considering  the  value  of  the  estate  of  the  deceased,  we  think  the  court  did 
not  err  in  reducing  the  administrator's  charge  for  counsel  fees. 

We  also  find  no  error  in  refusing  Hayden  commissions  as  administrator  in 
this  contest  between  him  and  a  creditor  of  the  community,  because  the  estate 
of  the  wife  is  insolvent,  and  Hayden  is  personally  bound  to  this  creditor  for 
the  whole  debt. 

Considering  the  mode  in  which  Hayden  has  blended  his  personal  and  official 
interests  and  relations,  we  think  the  court  did  not  err  in  its  apportionment  of 
the  expenses. 

Upon  the  whole,  we  find  no  error  in  authorizing  a  reversal,  and  the  judg- 
ment is  therefore  affirmed,  with  costs  of  appeal  to  be  paid  by  the  appellant 

Rehearing  refused. 
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James  floss  et  al.  v.  John  W.  Crockett  et  al. 

Where  some  of  the  members  of  a  corporation  have  been  excluded  by  others  from  their  rights  and 
priTlleges  as  corporators ;  in  an  action  to  be  restored  to  the  enjoyment  of  those  rights,  the  corpor- 
ation must  be  made  a  party  to  the  suit—and  the  court  should  so  order  and  not  dismiss  the  action. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
Sage^  for  plaintiffs  and  appellants.    Hunton  db  Bradford^  for  Crockett. 
JioselittSj  for  Christian  Congregation. 

Ogdbn,  J.     The  plaintiffs  set  forth  in  their  petition  that  they,  together  with 
four  of  the  defendants  in  the  case,  are  the  only  lawful  memhers  of  a  corpora- 
tion, created  in  pursuance  of  an  Act  of  the  Legislature  of  30th  April,  1847,  by 
notarial  act  in  which  the  objects  of  the  corporation  are  expressed,  and  by 
which  they  are  denominated  as  the  "  Elijah  Steel  Church."    They  represent 
themselves  to  be  a  majority  of  the  corporators,  and  charge  that  the  four  defen- 
dants who  are  associated  with  them,  constituting  a  minority,  have  illegally 
assumed  in  conjunction  with  one  II.  K.  McTeyre^  to  appoint  certain  others  of 
the  defendants  as  members  of  the  corporation  in  the  place  and  stead  of  the 
petitioners,  thus  conspiring  to  deprive  the  petitioners  of  their  legal  and  equita- 
ble interest  in  the  property  belonging  to  the  Church,  and  that  the  defendants 
thus  assume  to   themselves  all  the  powers  and  rights  of  the  corporation,  have 
made  a  sale  of  a  lot  of  ground  on  which  it  was  contemplated  to  erect  the  Elijah 
Steel  Church,  and  on  proceeding  to  locate  the  Church  in  a  different  place,  and 
out  of  the  parish.     The  object  of  the  suit,  is  to  have  that  sale  declared  null 
and  void,  to  have  themselves  with  the  four  defendants  associated  with  them  in 
the  original  Act  of  incorporation,  declared  to  be  the  only  legal  corporators,  and 
to  enjoin  the  other  defendants  from  further  interference  with  the  business  or 
concerns  of  the  corporation.     The  Christian  Congregation,  another  religious 
congregation,  to  whom  the  lot  was  sold,  were  made  parties  defendant,  and  on 
their  exception  that  the  Elijah  Steel  Church  in  its  corporate  capacity,  was  not 
before  the  court,  the  suit  was  dismissed  as  regards  them.     The  other  defendants 
filed  no  exception,  but  the  court  below,  after  hearing  the  case  on  its  merits, 
dismissed  the  petition  on  the  ground  that  the  issue  involved  affected  the  fran- 
chises of  a  corporation  and  that  therefore  no  judgment  could  be  rendered  be- 
tween the  parties,  without  making  the  corporation  as  such  a  party  to  the  suit 
The  position  assumed  by  the  appellant's  counsel,  that  the  right  to  enjoy  the 
franchises  and  privileges  of  a  corporation,  is  a  personal  right,  which  may  be 
enforced  and  which  gives  rise  to  a  personal  action  against  one  who  disturbs 
that  right  is  indispensiblc,  but  it  does  not  seem  to  us  to  affect  the  question, 
whether  the  corporation  is  a  necessary  party  to  the  suit,  to  enable  the  court  to 
grant  the  specific  relief  prayed  for  by  the  plaintiffs.     The  action  is  not  one  for 
damages  for  a  wrongful  and  illegal  act,  but  is  in  the  nature  of  relief  sought  to 
be   obtained  by  the  interposition  of  the  equitable  powers  of  the  court.     The 
right  in  question,  is  one  of  those  which  is  usually  enforced  by  a  writ  of  man- 
damus, on  the  ground  that  there  is  no  legal  specific  remedy,  and  when  the  act 
must  necessarily  be  done  by  the  whole  corporation  and  not  by  classes  or  indi- 
vidual members,  the  writ  must  be  directed  to  the  whole  corporation — a  mere 
disturbance  by  others   of  the  rights  of  a  corporator,  although  it  would  give 
rise  to  an  action  for  damages,  would  not  be  a  proper  ground  for  a  mandamus. 
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Ron  the  object  of  which,  is  to  restore  the  corporator  to  his  office,  finom  which  he 

OtocKKTr.      could  only  have  been  ejected  by  an  act  of  the  corporation  itsell    Angel  & 
Ames  on  Corporations,  566,  584. 

Where  a  mandamus  was  issued  ordering  a  corporation  to  command  certain 
persons  to  do  an  act,  it  was  quashed  as  absurd,  on  the  ground  that  it  should 
have  commanded  the  corporation  to  do  it. 

Those  rules  applicable  in  cases  of  mandamus,  are  referred  to  for  the  purpose 
of  showing  that  M'hcn  the  remedy  is  sought  by  a  proceeding  which  is  analogous 
to  a  bill  in  chancery,  that  the  corporation  itself  in  its  capacity  as  such,  is  an 
essential  party  to  enable  the  court  to  pass  a  decree  to  restore  the  plaintiffs. 
No  judgment  except  one  ordering  the  corporation  to  restore  them  would  be  of 
any  avail  to  the  plaintiffs,  and  such  a  judgment  could  not  be  rendered  as  the 
corporation  is  not  a  party  to  the  suit 

When  the  writ  of  mandamus  is  resorted  to,  for  the  purpose  of  restoring  a 
corporator  to  his  office,  it  is  required  that  the  writ  should  be  directed  to  the 
corporation,  not  only  in  their  proper  names,  but  in  their  proper  capacity,  and 
that  the  application  should  state  that  capacity,  for  the  same  reason  it  is  not 
sufficient  that  all  the  members  of  the  corporation  are  before  the  court  as  parties 
in  their  individual  capacities,  cither  as  plaintiffs  or  defendants.  No  decree  can 
be  rendered  which  will  be  binding  on  the  artificial  person,  and  if  it  could,  it 
would  be  destructive  of  that  great  object  of  an  incorporation,  which  Judge 
Marshall  declared  to  be  to  bestow  the  character  and  properties  of  individuality 
on  a  collection  and  changing  body  of  men. 

We  agree  with  our  brother  Judge  of  the  court  below,  that  it  was  necessary  the 
Elijah  Steel  Church  in  its  corporate  capacity,  should  be  made  a  party  to  the  suit, 
but  we  think  he  ought  in  the  exercises  of  the  ample  powers  appertaining  to  a  court 
of  equity,  to  have  directed  the  plaintiffs  to  bring  in  the  Elijah  Steel  Church  as  a 
party,  which  could  be  done  in  the  name  of  any  one  of  the  plaintiffs,  the  right 
being  common  to  them  all.  It  is  an  established  rule  in  courts  of  equity  to 
require  all  the  parties  concerned  in  interest  to  be  brought  before  them,  in  order 
that  the  matter  in  dispute  may  be  finally  determined.  10th  Wheat.  162.  And 
a  want  of  parties  is  not  necessarily  fatal  even  at  the  hearing,  but  the  case  may 
be  ordered  to  stand  over  to  make  further  parties.  We^t  v.  Randall^  2d  Mason^s 
C.  C.  R.  181. 

As  none  of  the  defendants  but  the  '*  Christian  Congregation'^  filed  an  excep- 
tion, on  the  ground  of  the  want  of  necessary  parties,  we  think  the  court  below 
erred  in  dismissing  absolutely  the  plaintiffs^  petition,  except  as  regards  the 
"  Christian  Congregation,"  and  although  the  exception  was  not  filed  by  the 
**  Christian  Congregation"  in  limini  litis,  yet  as  the  plaintiffs  did  not  avail  them- 
selves when  the  plea  was  filed,  of  the  right  they  would  have  then  had,  to 
obtain  leave  to  cite  the  party  then  not  before  the  court,  and  without  whom  no 
judgment  could  be  rendered.  We  think  the  judgment  of  dismissal  in  favor  of 
the  Christian  Congregation  ought  not  to  be  disturbed. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  court  below 
In  favor  of  the  "  Christian  Congregation,"  on  their  exception  be  affirmed,  and 
that  the  judgment  in  favor  of  the  other  defendants  be  reversed  and  the  case 
remanded  to  the  court  below,  with  leave  to  the  plaintiffs  or  any  one  of  them  to 
cite  the  Elijah  Steel  Church  before  the  court  as  a  party  defendant,  and  that 
the  costs  of  the  appeal  be  paid,  one-half  by  the  defendants  as  to  whom  the  case 
is  remanded,  and  the  other  half  by  the  plaintiffs. 
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John  P.  Walworth  et  al.  v.  William  Hsndebson. 

n  h  Rttled  at  the  oommoa  law,  that  wrrlce  on  all  the  members  ef  %  oommereial  firm  indlTidiullj, 
■  neeeanry  to  bring  the  parties  into  court,  whether  the  institution  of  the  suit  was  before  or  after 
the  dlwolniion  of  the  partnership. 

b  SB  aetiea  against  the  members  of  a  eommarclal  partnership,  where  onlj  one  member  was  serred 
wUbpraocas,  and  the  attorney  emplojed  bj  him  appeared  for  the  defendants  generaU7»  and 
Jadgment  was  rendered  against  all  of  the  defendant*— ilWd  .*  That  snch  a  Judgment  in  Mississippi 
was  regular,  and  eoold  only  be  inquired  into  by  the  defendants  who  were  not  serred  with  process 
oaUng  alBdaTlt  of  that  fact,  and  that  they  never  employed  the  attorney,  and  on  showing  also 
that  they  had  a  good  and  legal  defenee  to  the  action  of  which  they  might  haTe  availed  themselTes 
if  Bslioe  had  been  giTon. 

APPEAL  firom  the  District  Court  of  the  panah  of  Carroll,  Perhim^  J. 
Stacy  4t  Sparrow^  for  plainti&    Shorty  Parham  A  Caldwell,  for  defeu- 
dant& 

Ogdeh,  J.  The  first  point  made  by  the  defendant,  who  is  also  appellant  in 
the  caoae,  is  that  with  respect  to  the  judgment  against  him  in  the  Circuit  Court 
of  Warren  County,  Mississippi ;  neither  the  judgment  nor  the  note  upon 
which  it  was  rendered,  have  yalidity  against  him,  because  the  note  which 
purports  to  have  been  executed  by  /aAn  Henderson  A  Co,,  was  so  executed 
without  any  authority  firom  defendant,  and  not  for  any  consideration  relating 
to  the  business  of  the  firm  of  which  defendant  was  a  member.  This  defence 
we  cannot  inquire  into,  unless  the  ground  next  set  up  is  maintained,  which  is, 
that  the  judgment  so  rendered  was  nuU  and  yoid,  because  no  writ  or  citation 
ia  the  suit  was  ever  serred  on  him,  nor  was  any  counsel  authorized  by  him  to 
d^nd  the  suit,  and  we  will  therefore  consider  that  question  first 

The  defendant  was  the  partner  of  John  Hendenon,  on  whom  the  writ  was 
serred,  and  he  was  sued  on  an  obligation  signed  with  the  partnership  name  of 
John  Eenderton  A  Co»  The  partnership  was  a  commercial  one,  and  the  She- 
riff returned  as  to  the  defendant,  William  Henderson,  that  he  was  not  found. 
The  rule  of  practice  at  common  law,  and  as  settled  in  the  State  of  Mississippi  > 
is  different  fi^m  ours.  The  service  on  all  the  members  of  a  commercial  firm 
iodiTidoany,  is  necessary  to  bring  the  partners  into  court  4  Smedes  &  Mar- 
sha]], 665,  666L  1st  Howard,  53Q,  531.  The  partnership  was  dissolved  at  the 
institiitioD  of  the  suit,  and  even  under  our  laws,  the  service  on  John  Hender- 
son would  not  have  been  notice  to  the  defendant,  but  a  plea  was  filed  by  coun- 
sel in  the  name  of  the  defendants  generally,  the  effect  of  which  it  becomes  ne- 
oesBary  to  determine.  The  obligation  sued  on,  was  a  negotiable  note  in  favor 
of  the  Planters'  Bank  of  the  State  of  Mississippi,  for  $5,300,  executed  by  John 
Hendermm  S  Co,^  with  four  other  obligors,  who  bound  themselves  jointly  and 
severally  in  &vor  of  the  bank.  The  attorneys  for  the  defendants  filed  a  plea, 
stating  *'  the  said  defendants  come  and  defend  the  wrong  and  injury,"  &c., 
which  plea  was  afterwards  withdrawn,  and  judgment  by  default  taken  against 
an  tibe  defendaxrta.  In  Mississippi,  a  pica  entered  in  that  form,  is  held  to  be  a 
good  appearance  for  all  the  defendants  and,  on  being  withdrawn,  a  judgment 
is  rqs;nhuiy  rendered,  binding  all  the  parties  defendant  as  well  those  on  whom 
the  prooeas  was  not  executed,  as  on  the  others  on  whom  it  was.    4  Howard's 
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Walworth     j|jgg  R^p  342.    5  Howard's  Miss.  Rep.  525.    Such  being  held  to  be  an  ap- 
HnouaoH.     pearance  for  all  the  defendants  by  the  laws  and  practice  of  the  State  where  the 
judgment  was  rendered,  the  same  effect  must  be  given  to  it  by  our  courts. 

An  attorney  being  a  sworn  oflScer,  his  authority  is  always  presumed,  and 
ths  judgment  rendered  against  the  defendant  in  Mississippi,  is  regular  on  the 
face  of  the  proceedings ;  but  as  the  defendant  has  denied  on  oath  that  he  ever 
authorized  counsel  to  file  a  plea  for  him,  it  remains  to  be  considered  how  far 
the  presumption  of  law  in  favor  of  the  authority  of  an  attorney,  is  weakened 
or  destroyed  by  the  affidavit  of  a  defendant  not  served  with  process,  that  he 
never  authorized  the  appearance  for  him  by  counsel.  If  the  partnership  had 
not  been  dissolved  when  the  suit  was  instituted  in  Mississippi,  there  would  be 
much  force  in  the  argument  of  the  counsel  for  the  appellee,  that  as  the  suit 
was  on  an  obligation  contracted  by  the  firm,  one  partner  had  authority  to  em- 
ploy counsel  to  represent  all  the  members,  and  that  all  would  be  equally  bound 
by  a  plea  filed  on  behalf  of  the  firm ;  but  the  partnership  being  then  no  longer 
in  existence,  without  special  authority,  one  partner  could  not  represent  another 
by  employing  counsel  to  make  an  appearance  for  him,  when  he  was  not  served 
with  process,  so  as  to  bring  him  into  court.  The  appearance,  however,  of  an 
attorney,  although  not  authorized,  it  has  been  held,  is  a  good  appearance  to  the 
court,  and  the  judgment  is  regular,  leaving  to  the  defendant  his  remedy  against 
the  attorney  for  damages.  1  Salk.  86.  Jackson  v.  Steioarty  6  Johns.  34.  But 
when  the  defendant  makes  affidavit  that  he  never  employed  the  attorney,  and 
no  process  has  ever  been  served  on  him,  if  he  can  show  that  he  had  a  good 
and  legal  defence  to  the  action  of  which  he  might  have  availed  himself,  if  be 
had  been  served  with  notice,  he  has  a  right  in  equity  to  interpose  that  defence, 
as  it  would  be  contrary  to  right  and  good  conscience  that  the  plaintiff  should, 
under  such  circumstances,  execute  his  judgment  The  judgment  Is  not  null 
and  void  by  reason  of  the  want  of  authority  of  the  attorney  who  filed  the 
plea,  but,  as  in  the  case  of  a  judgment  rendered  on  the  false  return  of  a  She- 
riff that  he  had  served  the  process  on  the  defendant,  the  judgment  is  still  regu- 
lar, leaving  to  the  party  his  action  at  law  against  the  officer  for  damages,  and 
his  right  in  equity  to  enjoin  the  execution  of  the  judgment  establishing  a  meri- 
torious defence.     Oox  v.  27ic?ioISy  2  Yeates,  546. 

We  have,  therefore,  examined  the  evidence,  to  ascertain  whether  the  defen- 
dant had,  at  the  time  the  judgment  was  made,  any  legal  or  equitable  defence 
to  the  action.  The  note  on  which  the  judgment  was  rendered,  was  given  in 
renewal  of  another  note  drawn  by  John  Hendersim  &  Co,  to  the  order  of  Tho- 
tnas  e/".  Orem,  and  discounted  by  the  Planters'  Bank  for  Briggs^  Laeoste  &  Co., 
of  Natchez,  on  their  endorsement  It  is  immaterial  whether  the  note  was  given 
to  Oreen  for  an  indebtedness  to  him  of  the  firm  of  John  EenderBon  S  Co,^  or 
whether  it  was  thus  executed  for  the  accommodation  of  Green^  as  would  seem 
most  probable  from  the  fact,  that  when  it  was  taken  up  by  the  note  given  in 
renewal  on  which  the  defendant  was  sued,  the  name  of  Green  is  first  signed 
to  the  note,  and  from  other  evidence.  Conceding  that  to  be  the  fact  which 
would  be  our  conclusion  from  the  evidence,  and  that  the  name  of  tho  partner- 
ship was  expressly  used  by  one  of  the  partners  without  authority  in  business, 
not  relating  to  the  firm,  yet  the  rule  is  undoubted,  that  the  firm  are  bound  Joint- 
ly to  VLixylanafide  holder  of  a  note  or  bill  of  exchange  which  has  been  drawn, 
accepted  or  endorsed  by  any  of  the  partners  in  the  name  of  the  firm.  The 
original  note  was  that  of  John  Henderson  <ft  Co.,  which  went  into  the  hands  of 
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Brigg»,  LaeasU  A  Co,  in  the  usual  conree  of  business,  and  was  discounted  by 
tibe  bank,  and  the  note  given  in  renewal  was  equally  binding  on  the  firm. 

We  are  therefore  of  opinion,  that  the  defendant  had  failed  to  establish  any 
legal  or  equitable  defence  which  would  authorize  a  court  of  equity  to  relieve 
him  from  the  effect  of  a  judgment  regular  on  its  face,  on  the  ground  that  the 
tttorney  who  made  an  appearance  for  him,  was  not  authorized  to  do  so. 

As  the  suit  is  on  the  judgment,  and  the  note  was  not  proscribed  when  the 
judgment  was  rendered,  the  plea  of  prescription  against  the  note  cannot  avail 
the  defendant. 

It  is  therefore  ordered,  that  the  judgment  be  affirmed  with  eosta. 
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T.  O.  Stark,  Receiver,  v.  Burke,  Watt  &  Co.  et  al. 

n«  diarter  of  a  bAnk  determines  the  powers  of  the  directors  and  as  regards  the  corporation  the 
rights  of  the  public. 

Ihe  charter  of  a  bank  and  the  sobscription  constitute  a  contract  between  the  corporation  and  its 
stockholders  bj  which  their  mutual  rights  and  obligations  are  fixed,  and  directors  have  no  power 
to  chazi^  it  without  the  consent  of  the  stockholders ;  and  as  by  the  amendatory  Act  of  in- 
eorporatioa  of  the  Atchafalaya  Bank  in  1886,  it  was  provided,  that  the  balance  of  its  stock  on 
each  share  should  be  paid  on  the  first  Monday  in  March,  1S88;  wnleti  (AKeruUe  ordered  by  the 
Dirtdare^  to  he  paid  al  longer  periods  of  time^  or  in  lese  proportions  at  di^nrent  timeSy  and  as 
the  Directors  did  not  prolong  the  payments  or  change  the  proporUons  before  the  first  Monday 
in  March,  1838,  their  control  after  that  date  ceased,  and' each  stockholder  was  on  the  first  Mon- 
day in  March,  1888,  the  debtor  of  the  corporation  for  the  whole  amount  of  his  subscription. 

Uader  the  Act  of  1842,  commissioners  wee  appointed  to  take  charge  of  the  assets  and  to  liquidate 
the  aSkirs  of  the  Atchafalaya  Bank,  and  all  Judicial  proceedings  by  its  creditors  against  the  cor- 
poration were  stayed.  The  duties  of  the  commissioners,  in  all  matters  not  specially  prorided  for 
were  aasimilated  to  those  of  syndics  of  insolrent  estates,  and  the  proceedings  were  to  be  the  same 
ss  those  in  cases  of  voluntary  surrender  by  individuals.  Held:  that  although  the  creditors  could 
Bot  sue  the  cerporation,  nor  sue  the  stockholders  directly,  yet  they  had  the  right  to  compel  the  com- 
Bissaoners  to  sue  the  stockholders ;  ther^/bre^  a  commiBsloner  can  not  in  reply  to  the  plea  of  pre- 
scription set  op  by  a  stockholder  avail  himself  of  the  rule,  contra  non  t€Uentem  agere^  non  our- 
rii  prferipUo. 

The  Act  approved  March  14, 1889,  entitled  *'  an  Act  to  relieve  such  of  the  banks  of  this  State,  whose 
diarters  may  have  been  forfeited  by  a  suspension  of  specie  payments,  from  such  forfeiture,"  must 
in  order  to  i>e  operative,  have  been  accepted  by  the  stockholders,  or  at  least  a  msjority  of  them. 

iPPEAL  from  the  Fifth  District  Court  of  New  Orieans,  Buchanan^  J. 
P.  E.  Bon/ord^  and  Elmare  &  King,  for  plaintiff. 

E.  Brigg$,  M.  M.  Cohen,  Robert  Mott,  H.  H.  Strawlridge,  E.  Rawle,  Clarke 
k,  Bayne,  for  defendants  and  appellants. 

Slidell,  C.  J.  In  June,  1849,  the  Receiver  of  the  Atchafalaya  Bank  instituted 
the  present  action  against  a  number  of  its  stockholders.  Exceptions  were  plead- 
ed, which  were  disposed  of  by  the  decisions  of  the  Supreme  Court,  reported  in 
5  Annual,  741.  The  case  having  been  remanded  for  further  proceedings,  has 
resulted  in  a  judgment  against  the  defendants,  for  a  contribution  on  the  shares 
held  by  them  at  the  date  of  the  insolvency  of  the  bank.  From  that  judgment 
a  portion  of  the  defendants  have  appealed. 

By  the  original  Act  of  incorporation,  the  whole  stock  was  to  be  paid  in  as  early 
as  1st  January,  1839 ;  but  by  an  amendatory  Act  in  1886,  it  was  provided  that 
the  stock  of  said  company  shall  be  paid  in  the  following  manner,  to-wit :  ten 
dollars  on  each  and  every  share  on  or  before  the  first  of  April,  1836,  and  five 
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BriBK  dollars  on  each  and  eyery  share  on  the  first  Monday  of  each  succeeding  mootb^ 
BuHUR'AL  until  fifty  dollars  on  each  share  shall  have  been  paid.  The  balance  of  fifty 
dollars  on  each  share  shall  be  paid  as  follows :  twenty-five  dollars  on  each  share 
on  the  first  Monday  in  March,  1887,  and  the  balance  on  each  share  on  the  first 
Monday  in  March,  1888,  unless  otherwise  ordered  by  the  Directors,  to  be  paid 
at  longer  periods  of  time,  or  in  less  proportions  at  difierent  times,  and  no  secu- 
rity for  stock  shall  be  required. 

The  authority  conferred  on  the  directors  to  prolong  the  payments  or  change 
the  proportions  was  not  exercised  before  the  first  Monday  in  March,  1888.  We 
are  of  opinion  that  after  that  date  their  control  ceased;  and  consequently 
conclude  that  on  the  first  Monday  of  March,  1838,  each  stockholder  was  the 
debtor  of  the  corporation  for  the  whole  amount  of  his  subscription.  The  chtr- 
ter  and  the  subscription  constitute  a  contract  between  the  corporations  and  its 
stockholders.  By  this  contract  their  mutual  rights  and  obligations  are  fixed, 
and  the  directors  have  no  power  to  change  it  without  the  consent  of  stock- 
holders. It  is  to  the  charter  also  that  reference  is  to  be  made  to  determine  the 
rights  of  the  public ;  and  consequently  we  are  of  opinion  that  as  between 
creditors  of  the  bank  and  its  stockholders  the  whole  amount  of  their  subscrip- 
tions is  to  be  considered  as  having  become  due  on  the  first  Monday  of  March, 
1888 ;  as  constituting  on  that  day  a  debt  due  by  each  stockholder  to  the  cor- 
poration. See  Brown  y.  Union  Insurance  Company,  8  Annual,  188.  AngellJ; 
Ames  on  Corporations,  474.  Baltimore  Turnpike  Co.  y.  Bamee^  6  Bar.  k 
John.  57. 

The  question  then  presents  itself  whether  this  liability  is  barred  by  the  pre- 
scription of  ten  years,  which  a  number  of  the  stockholders  have  pleaded. 

We  entertain  no  doubt  that  the  plea  would  be  tenable  if  the  original  rela- 
tions between  the  corporation  and  its  stockholders  had  subsisted.  As  soon  aa 
the  debt  matured,  it  was  an  obligation  which  the  corporation  had  a  right  to 
enforce  by  suit,  and  the  prescription  of  ten  years  began  to  run  against  the  cor- 
poration, the  creditor  of  the  debt  due.  This  is  settled  in  our  jurisprudence  hj 
the  case  of  Brown,  just  cited,  and  the  doctrine  appears  to  be  the  same  in  our 
sister  States.  See  Angell  k  Ames  on  Corporations,  474.  Baltimore  Twmpike 
Company  y.  Bamee,  6  Ear.  k  John.  67. 

But  it  is  said  that  prescription  was  suspended  by  events  which  subsequently 
occurred.  The  circumstances  referred  to  are  as  follows :  In  1842,  judicial  pro- 
ceedings for  a  forfeiture  of  the  charter  were  instituted  by  the  State,  which 
resulted  in  a  decree  of  forfeiture  in  March  of  that  year.  Under  the  Act  of 
1842,  commissioners  were  immediately  appointed  to  take  charge  of  the  assets 
and  liquidate  its  affairs,  and  all  judicial  proceedings  by  its  creditors  against  the 
corporation  were  stayed.  The  powers  and  duties  of  those  commissioners,  in 
all  matters  not  specially  provided  for,  were  assimilated  to  those  of  syndics  of 
insolvent  estates,  and  the  proceediugs  were  to  be  the  same  as  those  in  case  of 
voluntary  surrenders  by  individuals.  Sec.  24,  Act  of  1842,  p.  146.  Now  it  if 
said  that  under  this  legislation  it  was  the  duty  of  the  commissioners  to  take 
charge  of  the  assets  of  the  bank,  convert  them  into  cash  and  pay  ofif  the  debts; 
that  if  there  was  a  surplus,  they  were  bound  to  hand  over  the  same  to  the 
stockholders ;  that  if  there  was  a  deficiency,  they  were  bound  to  caU  upon  the 
stockholders  to  pay  up  their  arrearages  of  stock  to  an  amount  sufficient  to 
meet  that  deficiency ;  but  that  until  such  deficiency  was  so  ascertained,  no  suit 
could  have  been  maintained  against  the  stockholders  by  the  oommisswnens 
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ind  that  the  creditorB  themselves  were  prevented  from  suing  the  stockholders         ^^"^ 
by  the  staj  of  proceedings.    Under  these  circumstances  the  plaintiff  invokes    Bumbwu- 
the  benefit  of  the  rale  contra  non  talentem  agere,  non  eurrit  pre^criptio. 

It  b  trae  that  after  the  stay  of  proceedings,  creditors  could  not  sue  the  cor- 
poratbn,  nor  could  the j,  themselves,  sue  the  stockholders.  Oas  Light  Com" 
panfj.  Barm&t^  6  Annual,  456.  But  they  had  a  right  to  compel  the  commis- 
sioDerB  to  enforce  the  liability  of  all  debtors  of  the  corporation;  they  could  act 
ttroogh  the  commissioners:  ib. 

Then  the  only  remaining  question  is,  could  the  commissioners,  if  requir- 
ed by  creditors,  have  immediately  sued  the  stockholders  for  the  amount  due 
on  their  stock ;  or,  on  the  contrary  would  the  stockholders  have  had  a  right 
to  say,  although  the  creditors  of  the  bank,  whom  you  represent,  are  unpaid, 
Ihey  must  wut  until  you  have  first  collected  all  the  other  debts  and  ex- 
hausted an  the  other  property  of  the  corporation,  and  when  you  have  thus  ascer- 
ttined  the  deficiency,  then  onlj  and  to  that  extent  can  you  sue  and  compel  us 
to  pay? 

We  think  the  stockholders  could  not  have  been  permitted  thus  to  resist  a 
soit  brought  by  the  commissioners  at  the  instance  of  creditors.  The  commis- 
Bonere  could  have  successfully  replied — the  money  you  promised  to  bring  into 
tte  bank,  and  upon  the  promise  of  which  creditors  trusted  the  bank,  is  long 
since  due— the  creditors  have  a  right  to  immediate  payment — ^you  have  no 
vpatf  to  turn  them  over  to  a  recourse  upon  other  debtors  of  the  bank — ^pay 
vhftt  you  owe,  and  wait  for  your  reimbursement  out  of  the  other  assets  as  we 
my  be  enabled  to  realize  them. 

For  these  reasons,  we  are  of  opinion  that  the  plea  of  prescription  should 
have  been  maintained.  This  plea,  however,  has  only  been  made  by  the  follow- 
ing parties  appellant,  namely :  the  Oommereial  Bank^  Siman^  Tamer  db  Ben- 
Aa»,  landu,  JEPul^bell,  WdU,  NkhoU^  Reed^  the  executors  of  Whitney,  Stan- 
«MS  Bwrke,  WaU  S  Co.,  Harrod,  U.  3,  Bank  of  Fenneyhania.  EUicoU  S  Co. 
y.Bwrike 

The  appeOants  who  have  not  so  pleaded,  are  Martin,  administrator  of  estate 
of  Meete,  Caldwell,  Hall,  and  the  Comolidated  Aseoeiation, 

Martin  is  the  only  one  of  the  four  last  named  appellants  who  has  offered 
say  argument  here  in  support  of  his  appeal.  He  relies  upon  prescription,  but 
has  not  pleaded  it  The  only  other  point  which  he  has  presented  in  his  brief, 
ii  his  right  to  be  relieved  under  the  second  section  of  the  Act  approved  March 
li,  1839,  entitled  **an  Act  to  relieve  such  of  the  banks  of  this  State  whose 
chttters  may  have  been  forfeited  by  a  suspension  of  specie  payments  from  such 
forfeiture,''  which  Act  he  alleges  was  accepted  by  the  bank,  and  by  Moore, 
whose  estate  he  represents,  and  who  was  a  stockholder  for  forty  shares,  on 
which  fifty  dollars  only  had  been  paid.  He  has  not  directed  our  attention  to 
any  evidence  showing  that  this  Act  was  accepted  by  himself  or  any  of  the 
rtodcholders  of  the  bank.  We  are  of  opinion  that  without  such  an  acceptance 
by  the  stockholders  or  at  least  a  majority  of  them,  the  Act  in  question  was  in- 
operative to  change  the  charter  of  the  corporation  by  reducing  its  capital,  even 
aopposing  such  to  have  been  the  intention  of  the  legislature.  In  the  case  of 
E^fbwm  T.  The  Commieeionert  of  the  Exchange  Bank,  the  acceptance  of  the 
Act  of  1889,  was  admitted. 

Another  appellant  is  «/I  L,  RiddeU,  whose  claim  as  a  holder  of  certain  notes 
ef  the  Atcfaa&laya  Bank,  was  rejected  by  the  District  Judge.    We  have  con- 
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Stake  sidered  the  reasons  given  by  the  District  Judge,  and  are  not  prepared  to  say 
BvBCB  KVAL.     that  the  evidence  authorized  a  different  conclusion. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  against  the 
appellants,  the  Commercial  Bank,  Simon^  Turner  dt  Rensha/w^  Landis^  HubbeUj 
Watt,  NicTwU,  Beed,  the  executor  of  Whitney,  Stanton,  Burke,  Watt  &  Co.^ 
Earrod,  the  United  States  Bank  of  Pennsylvania,  and  V.  Burthe  be  reversed, 
and  that  there  be  judgment  in  favor  of  said  appellants  and  defendants,  the 
costs  of  the  suit  as  to  them  in  both  courts  to  be  paid  by  the  plaintiff. 

It  is  further  decreed,  that  as  to  the  defendants  and  appellants,  Martin  ad- 
ministrator, Caldwell,  Ball,  and  the  Consolidated  Association,  the  judgment 
of  the  District  Court  be  affirmed,  and  that  the  said  appallants  pay  the  costs  of 
their  appeals  respectively. 

It  is  further  decreed  as  to  the  appellant  RiddeU,  that  the  judgment  rendered 
against  him  by  the  District  Court  be  affirmed,  and  that  he  pay  pay  the  costs  of 
his  appeal 


Same  Case. 


When  a  Jadfment  has  been  rendered  by  the  Supreme  Court,  it  ia  too  late  to  plead  in  the  fnterral 
between  the  day  on  which  it  was  rendered,  and  that  on  which  it  becomes  final,  prescription 
under  Art.  902  0.  P. 

SLIDELL,  C.  J.  Judgment  having  been  rendered  in  this  cause  in  the  court 
below,  against  Caldwell,  and  affirmed  by  this  court,  he  applied  after  one 
decree  was  rendered,  and  before  three  judical  days  had  expired  for  leave  to 
file  a  plea  of  prescription,  the  proof  of  which,  as  he  contends,  "  appears  by  the 
mere  examination  of  the  record,"  and  presents  a  case  under  the  Article  903  of 
the  Code  of  Practice.  We  rcfu.sed  to  entertain  the  application  ex  parte^  and 
directed  counsel  to  take  a  rule  to  show  cause.  The  appellee  contends  that  the 
plea  comes  too  late,  and  this  is  the  question  we  have  to  determine.  The  point 
is  novel,  and  we  have  given  it  a  careful  consideration. 

It  is  said  in  Article  3427  of  our  Code,  whi^ih  is  taken  from  the  Napoleon  Code, 
prescription  may  be  pleaded  in  every  stage  of  a  cause,  even  on  the  appeal,  but 
it  ought  to  be  pleaded  expressly  and  specially,  before  the  final  judgment  The 
French  text  uses  the  words — en  tout  ttat  de  cause — arant  le  jugement  deji^ 
nitif. 

The  Article  346  of  the  Code  of  Practice  is  as  follows :  Peremptory  excep- 
tions, founded  on  law,  may  be  pleaded  in  every  stage  of  the  action,  previous  to 
the  definitive  judgment;  but  they  must  be  pleaded  specially,  and  sufficient 
time  allowed  to  the  adverse  party  to  bring  his  evidence.  The  French  text,  of 
which  the  English  is  an  awkward  translation,  is  in  these  words :  Les  excep- 
tions  percmptoires  qui  concerncnt  le  droit,  peuvent  6tre  allegu6es,  en  tout 
6tat  de  cause,  avant  le  jugement  definitif ;  mais  ellcs  doivent  Stre  opposees 
sp6cialement,  et  assez  a  temps  pour  que  la  partie  adverse  puisse  faire  la  preuve 
contraire,  s'il  y  a  lieu. 

The  Article  902  of  the  same  Code  is  as  follows :  Although,  in  general,  par- 
ties before  the  Supreme  Court  are  not  allowed  to  plead  other  matters  tbao 
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thofle  which  were  before  the  inferior  court,  nevertheless  it  may  depart  from        Btabu 

^his  rule  when  the  exception  taken  is  one  of  those  which  may  be  pleaded  at    Bciikb  kt  al. 

any  period  of  a  cause,  and  the  proof  of  it  appears  by  the  mere  examination 

of  the  record.     Thus  prescription  may  be  pleaded  before  the  Supreme  Court 

when  the  proof  of  it  appears  on  the  face  of  the  proceedings  in  the  lower  court 

Bot  the  party  to  whom  it  is  opposed,  shall  have  the  privilege  of  demanding 

that  the  cause  be  remanded  for  trial  upon  that  plea. 

In  the  same  Code  are  the  following  Articles:  The  judgments  rendered  by 
the  Supreme  Court  shall  be  final,  and  the  clerk  shall  deliver  a  copy  to  every 
pefson  requiring  it  after  three  judicial  days  have  elapsed  from  the  rendering  of 
the  judgment  Art  911.  In  the  interval  between  the  day  on  which  the  judg- 
ment is  rendered,  and  that  on  which  it  becomes  final,  a  party  dissatisfied  with 
the  judgment)  may  apply  to  the  court  for  a  new  hearing  in  the  cause,  and  for 
this  purpose  shall  present  a  petition,  ia  which  he  shall  state  substantially  the 
reasons  for  which  he  thinks  the  judgment  erroneous,  and  shall  cite  the  autho- 
rities in  support  of  his  opinion. 

The  argument  of  the  plaintiff  in  the  rule  Ls,  that  he  is  entitled  to  file  a  plea 
of  prescription  in  this  court  at  any  time  before  final  judgment,  and  that,  as  a 
decree  of  this  court  is  not  a  final  decree  until  the  expiration  of  three  judicial 
days  from  its  rendition,  therefore  his  plea  is  seasonably  offered. 

The  argument  of  the  applicant  would  be  unanswerable,  if  he  were  right  in 
his  construction  of  the  words  "final  judgment,"  **jugement  d^flnitif,"  as  used 
in  the  two  Codes,  in  speaking  of  the  plea  of  prescription.  But  in  this  lies  the 
error. 

The  words  "final  judgment,"  and  "jugement  definitif  are  used  in  difierent 
senses  in  the  Code  of  Practice.  In  one  sense,  a  judgment  is  said  to  be  final, 
when,  if  rendered  in  the  District  Court,  it  has  received  the  signature  of  the 
Judge ;  or,  if  rendered  in  this  court,  it  has  been  closed  by  the  lapse  of  three 
judicial  days  from  its  rendition.  But  there  is  another  sense  in  which  it  is 
also  used,  and  that  is  in  contradistinction  to  an  interlocutory  judgment  This 
definition  is  expressly  given  in  the  Code  of  Practice.  "  Interlocutory  judg- 
ments do  not  decide  on  the  merits,  they  are  pronounced  on  preliminary  mat- 
ters in  the  course  of  the  proceedings.'*  C.  P.  538,  Definitive  or  final  judg- 
ments (le  jugemcnt  definitif  ou  final)  are  such  as  decide  all  the  points  in  con- 
troversy between  the  parties.  C.  P.  538.  Hence,  in  Art  546,  it  is  said,  the 
Jodge  must  sign  all  definitive  or  final  judgments  after  three  judicial  days  have 
elapsed ;  and,  in  the  subsequent  chapter,  a  new  trial  is  mentioned  as  one  of 
the  modes  in  which  a  definitive  judgment  (jugements  d^finitifs)  may  be  re- 
vised. 

It  is  in  this  latter  sense,  the  expression  final  judgment,  (jugement  definitif,) 
must  be  construed  in  reference  to  the  plea  of  prescription.  This  seems  to  us 
to  result  firom  the  qualification  of  Article  846— assez  a  terns  pour  que  la  partie 
adverse  puisse  faire  la  preuve  contraire.  It  is  also  the  more  reasonable  con- 
Btroction,  considered  with  reference  to  the  convenient  administration  of  jus- 
tice. The  time  of  a  court  of  justice  should  not  be  occupied  with  determining 
a  cause  on  the  general  merits,  only  to  reach  the  fruitless  result  of  setting  aside 
its  decree,  not  because  it  is  erroneous  in  the  case  presented,  but  because  the 
Ktigant  desires  to  present  a  new  question  which  he  might  have  presented  be- 
fore. It  imposes,  too,  for  the  expense  and  delay  upon  the  adversary,  and 
conflicts  with  the  spirit  of  the  maxim,  interest  rei-puhltca  ut  sit  finis  litium. 
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Btabu  '£\^^  practice  which  the  applicant  desires  to  establish,  would  lead  to  serious 

BuMCK  sr  Au    inconvenieDce,  especially  in  country  causes,  for  the  hearing  of  which  only  a 
limited  time  is  assigned,  at  a  stated  period,  once  a  year. 

It  is  proper  to  add,  that  the  provisions  of  our  Code  on  the  subject  of  rehear- 
ing, were  clearly  framed  for  the  purpose  of  aifordlng  the  court  an  opportunity 
of  correcting  an  erroneous  judgment,  not  for  the  purpose  of  raising  new  issues 
under  new  pleas.    See  also  Duranton,  toI.  21,  p.  189. 
Leave  to  file  plea  refused,  at  cost  of  applicants. 


Same  Case — On  Rehearing  granted  to  Ellicott  &  Co. 

SLIDELL,  0.  J.  It  is  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  against  the  appellants,  R  T.  Ellicott  S  Co.^  be  reversed ; 
that  there  be  judgment  in  favor  of  said  appellants  and  defendants ;  the  costs 
of  the  suit)  as  to  them  in  both  courts,  to  be  paid  by  the  plaintiff. 


s 


Same  Case— On  Rehearing. 

LIDELL,  C.  J.  The  court  having  reconsidered  this  case,  and  being  of 
opinion  that  its  former  judgment  should  not  be  disturbed,  except  as  to 
Marrod,  Stanton^  the  succession  of  Landit,  and  the  sucession  of  Whitney^  as 
to  whom  the  court  is  of  opinion  that  the  cause  should  be  subjected  to  further 
investigation. 

It  is  therefore  ordered,  that  as  to  the  following  appelUnts,  to  wit,  the  Cam- 
mercial  JBank^  Simon,  Tument  BoMhaWy  Hubhdl,  Watt,  Nichols,  Meed,  Burhe^ 
Watt  it  Co.,  the  Bank  qf  the  United  States,  Burthe,  EUieott  A  Co,,  as  to 
whom  a  rehearing  was  granted,  the  judgment  of  this  court  rendered  at  the 
December  term,  1853,  remain  undisturbed. 

And  it  is  further  ordered,  that  as  to  the  appellants  following,  to  wit,  the  sue* 
cesson  of  Landie,  Stanton,  succession  of  J.  P,  Whitney,  and  Charles  Barred, 
the  judgment  rendered  by  this  court,  and  by  the  court  below,  be  reversed,  and 
that  this  cause,  as  to  them,  be  remanded  for  a  new  trial,  and  for  further  pro* 
ceedings  according  to  law ;  the  plaintiff  paying,  as  to  said  last  named  persons, 
the  costs  of  the  appeal. 
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S.  Hexdbrsox  v.  C.  E.  Wilcox. 

Ihe  TtewB  ti prMW>a  to  the  wune  cmc, by  the  l>t«  Bapfeme  Ooart,lii  S  Ann.  SOS,  mabitatoad. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk^  J. 
/.  K  Flam^  for  plaintiff  and  appellant     G.  S.  Lacey  and  C,  Batliff,  for 
defendant 

SuDKLL,  G.  J.  The  object  of  this  suit  was  to  restrain  the  execution  of  a 
jadg;ment  obtained  bj  Mrs.  Wilcox  v.  ffenden&n,  which  was  affirmed  by  the 
Sapreme  Court,  as  reported  in  7th  Robinson,  848.  A  similar  attempt  was  un- 
Boccessfullj  made  in  a  former  case.    See  2  Ann.  502. 

There  was  judgment  dissolving  the  injunction,  and  the  plaintiff  has  appealed. 
We  think  the  dissolution  was  proper,  and  refer  to  the  views  of  the  court  in  2d 
Ann.  502. 

The  appellee  has  asked  damages  for  a  frivolous  appeal.  There  are  circum- 
stances shown  in  this  case,  which  indicate  a  mutual  spirit  of  animosity ;  it  ha« 
been  exhibited  in  an  acrimonious  litigation  during  many  years ;  and  if  Ben- 
ierwn  has  demanded  too  much,  there  does  not  seem  on  the  other  hand  to  have 
been  a  proper  disposition  to  give  him  what  was  justly  his  due.  On  the  whole, 
ve  do  not  think  the  case  one  for  damages.  See  also  the  case  of  Wilcox  v« 
Eendenon,  decided  at  the  present  term,  in  which  he  has  judgment  against  her. 

Judgment  afiBrmed,  with  costs. 


C.  B.  Wilcox  v.  S.  Henderson, 

and 

Matters   in  the  Succession  of  H.  A.  S.  Mussbndek. 

T!ie  husband  need  not  personally  superintend  the  enltlvation  of  the  wife's  plantation,  held  by  her 
M  paraphernal  property.  He  may  act  through  an  agent,  and  the  fruits  will  fall  into  the  commu- 
nfty,  and  be  UaUe  for  the  debts  of  the  community.    0.  C.  «8T2,  28T1.    The  fruits  hanging  by  the 

fMU  on  the  hereditary  or  proper  lands  of  either  the  husband  or  the  wife,  at  the  time  of  the  disso-  * 

tation  of  the  marriage,  are  equaUy  divided  between  husband  and  wife,  or  their  heirs,  (2878,)  and 
Ike  oomsuinlty  moat  bear  the  charges  of  cnltiTation  and  other  Incidental  expenses. 

APPEAL  firom  the  District  Court  of  East  Baton  Rouge,  Burh^  J. 
0.  3.  Lacey,  for  plaintiff.    J.  M.  Mam,  for  defendant  and  appellant  ' 

SuDKLL,  C.  J.  Under  the  facts  of  this  case,  we  consider  it  clear  that  the 
Forest  plantation,  which  was  the  paraphernal  property  of  Mrs.  Musgenden, 
WIS  under  the  administration  of  the  husband.  This  results  clearly  from  the 
tradmony  of  Montgomery,  the  accounts  kept  by  his  house,  the  control  exer-  1 

osed  by  Munenden  over  the  proceeds  of  the  crop&     The  circumstance  that  j 

Muaenden  did  not  personally  superintend  the  cultivation  of  the  plantation,  but  I 

acted  through  an  agent,  seems  to  us  immaterial 

HovB.— TUs  and  the  preceding  case  were  decided  by  the  former  Supreme  Court  and  referred  to 
Mdtton,  to  stale  an  aoeoont  In  conformity  to  the  principles  laid  down  In  the  decree. 

45 
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WiLoox  The  husband  then  having  the  administration  of  the  wife's  paraphernal  prop- 

HsxBBBflov.     erty,  its  fruits  fell  into  the  community.     Civil  Code,  2371. 

These  fruits  are  consequently  liable  for  the  debts  of  the  community.  Civil 
Code,  2872. 

An  attempt  is  made  in  argument  to  distinguish  that  portion  of  the  crop  of 
1841,  which  may  bo  considered,  it  is  said,  as  having  been  produced  before 
Miusenderi's  death  (June,  1841,)  from  that  portion  subsequently  produced. 

In  other  words,  it  is  said,  that  the  crop  might  be  considered  as  one-third 
more  at  his  death,  and  no  part  of  the  other  two-thirds  should  iail  into  the 
community. 

This  proposition  is  refuted  by  the  2d76th  Article  of  the  Code,  which  pro- 
vides, that  **  the  fruits  hanging  by  the  roots  on  the  hereditary  or  proper  lands 
of  either  the  husband  or  the  wife,  at  the  time  of  the  dissolution  of  the  mar- 
riage, are  equally  divided  between  husband  and  wife,  or  their  heirs." 

These  fruits  being  considered  as  falling  into  the  community,  it  must  of  course 
bear  the  charges  of  cultivation,  and  other  incidental  expenses. 

Whether  as  regards  other  persons,  creditors  of  the  community,  the  renunci- 
ation of  Mrs.  MvMenden  would  be  deemed  inoperative,  and  she  could  be  treated 
as  an  intermeddler,  is  a  question  which  we  need  not  determine.  Considering 
the  relations  which  existed  between  Henderson  and  Mrs.  Mu8$enden^  her  youth 
and  inexperience,  the  complete  moral  control  which  he  exercised  over  her,  his 
participation  or  acquiescence  in  her  conduct,  all  which  appear  to  have  forcibly 
impressed  the  mind  of  the  District  Judge,  we  are  not  disposed  to  disregard  his 
conclusion,  that  Mrs.  Mussenden  was  not  liable  towards  ffend^aon  for  the  com- 
munity debts,  either  by  an  implied  acceptance  as  surviving  wife,  or  as  an  in- 
termeddler. 

She  is,  however,  charged  with  such  portion  of  the  property  or  funds  of  the 
community,  as  she  has  received  and  converted  to  her  own  use.* 


Same  Case,  at  the  Mat  Term,  1844,  on  objection  to  the  Report 
OF  the  Auditors. 

SLIDKLL,  C.  J.  After  the  expression  of  opinion  by  the  former  Supreme 
Court,  as  to  the  leaal  principles  controlling  the  controversy,  the  case  was 
referred  to  auditors.  They  have  reported  a  balance  of  $2159  64,  as  due  to 
Eenderion  by  Mrs.  Wilcox,  To  this  report  objections  have  been  made  by  both 
parties.  These  will  be  briefly  noticed.  On  the  part  of  Mrs.  Wikox,  it  is  ob- 
jected, 1st :  "That  the  auditors  erred  in  not  charging  Henderson  with  the  sum 
of  $2748  81,  the  portion  of  the  crop  of  1841,  belonging  to  Mrs.  Wilcox,  and 
made  after  the  death  of  Mussenden,  who  died  in  the  month  of  June  of  that 
year."  The  point  has  already  been  determined  adversely  to  her,  and  the 
court  sees  no  reason  to  change  the  conclusion.  2d.  "  That  if  the  entire  crop  of 
1841,  is  given  to  Henderson,  there  is  error  in  not  making  him  responsible  for 
the  use  of  the  capital  of  Mrs.  Wilcox,  (her  plantation  and  slaves,)  used  m  making 
the  crop."  Even  if  this  pretension  be  well  founded,  Mrs.  Wilcox  has  not  fur- 
nished evidence  which  would  enable  the  court  to  assess  an  allowance  for  wages 


•i.lUs  opinion  hftving  been  deUrered,  an  order  reforrtng  to  anditon  wm  nuule.--Rv. 
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of  alares  (whose  subsistence  has  been  paid  for  out  of  the  crops,)  or  rent  of  the  Woooz 
land ;  that  the  court  is  not  disposed  under  the  circumstances  to  remand  the  Hni>naos. 
eaose  for  evidence  which  she  should  have  produced,  and  thus  protract  this  acri- 
monious litigation,  which  has  already  lasted  many  years,  and  in  which  there 
has  been  abundant  opportunity  for  both  parties  to  bring  forward  all  material 
evidence.  Sd.  "  The  auditors  erred  in  not  charging  Sender&on  with  the  judg- 
ment of  $3125,  with  interest  rendered  on  account  of  the  Doyal  note,  and  also 
the  judgment  of  the  lower  court  now  on  appeal,  condemning  ffenderaon  to  pay 
damages  for  restraining  an  execution  issued  upon  the  said  judgment'*  We 
will  make  an  equitable  provision  in  this  respect  by  our  decree  in  this  cause, 
ith.  **The  creditor  erred  in  not  placing  to  the  debit  of  Mr.  Henderson^  the 
8am  of  $823  61,  the  amount  of  the  drafts  drawn  on  W.  A  J.  Montgomery^  in 
March  1842."  This  objection  is  founded  on  a  misapprehension.  The  auditors 
have  made  the  deduction. 

On  the  part  of  ffenderaon  it  is  objected  : 

IsL  "That  Mrs.  Wilcox  should  be  charged  with  two  notes  of  $800  and  $600, 
held  by  the  branches  of  the  Carrollton  and  City  Banks,  and  taken  up  by  ffen- 
ienon,"  These  grow  out  of  transactions  of  the  community,  and  the  reasons 
for  not  holding  Mrs.  Wilcox  for  the  transactions  of  the  community,  have  been 
stated  in  oar  former  opinion.  2d.  "  That  there  should  have  been  a  credit  of 
$500  in  favor  of  Henderton^  for  that  amount  paid  Mr.  Lacey^  the  attorney  of 
Mis.  TFUeox.*'  This  sum  is  credited  in  the  judgment  in  the  injunction  case. 
8d.  That  %Irs.  Wilcox  should  be  charged  with  $4059  64,  being  alleged  amounts 
of  a  list  of  notes  and  accounts  said  to  have  been  "  received  by  Wilcox  as  due 
to  the  estate  of  Muaaenden^  for  collection.  The  evidence  does  not  show  a  right 
tosnch  relief. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  reversed ; 
ind  it  is  further  decreed,  that  the  said  Stephen  Henderson  recover  of  the  said 
Caroline  E,  Hendermm^  wife  of  Whitman  Wilcox^  the  sum  of  $2159  64,  with 
interest  finom  the  date  of  this  decree,  until  paid,  and  costs  in  both  courts,  in- 
curred subsequent  to  the  date  of  the  order  of  reference  to  arbitrators,  but  with 
letve  to  said  Caroline  to  arrest  the  execution  of  this  judgment  by  duly  enter- 
ing a  credit  for  its  amount  upon  the  judgments  obtained  by  her  against  said 
ffendenon^  by  the  decree  of  the  District  Court  in  the  case  of  Wilcox  and  ffus- 
land  V.  ffenderson,  on  the  28th  day  of  January,  1843,  and  by  the  decree  of 
Slid  District  Court  in  the  case  of  Hendenon  ▼.  Wilcox^  No.  170,  in  which  the 
execution  of  said  judgment  was  enjoined. 

It  is  ordered,  that  the  decree  in  this  case,  on  the  6th  inst.,  be  amended  by 
tdding  thereto  the  following: 

It  is  further  decreed,  that  the  sum  of  $100  be  allowed  to  the  auditors,  Hio- 
ma$  Allen  Clarke  and  I^ewie  Z.  Kerr^  by  this  court  appointed,  for  their  ser- 
riees  herein,  and  the  said  sum  be  paid  one-half  by  the  said  Mrs.  Wilcox  and 
one-half  by  the  said  ffenderaon;  and  that  the  sum  of  $500  allowed  by  the 
ooort  below,  as  a  compensation  to  the  arbitrators  or  auditors,  Messrs.  While 
and  Sherhoum,  be  paid  one-half  by  said  Mrs.  Wilcox,  and  one-half  by  said 
ffenderaon. 
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State  v.  The  Judge  of  the  Sixth  Judicial  District. 

The  Bapreme  GoartreAued  to  iMae  a  mttndamtu  to  a  District  Judge  to  grant  an  b^wietioik  to  re> 
■train  the  ezeention  of  a  Judgment,  it  appearing  that  the  Judgment  was  for  lew  than  |800. 

TJIOR  the  applicant,  Burh. 

OaDEN,  J.  This  is  an  application  for  a  mandamw  to  compel  the  Judge  of 
the  Sixth  District  to  grant  an  injunction  to  prevent  Edward  Cetuinard,  Consta- 
stable  of  the  town  of  Baton  Rouge,  from  proceeding  to  sell  property  of  the 
petitioner  which  he  has  seized  to  satisfy  a  judgment  rendered  by  the  Mayor 
against  the  petitioner  for  a  penalty  incurred  by  yiolation  of  an  ordinance  of  the 
city.  The  judgment  was  for  less  than  $800,  and  there  is  no  allegation  thtt 
the  property  seized  is  worth  that  amount  The  jurisdiction  of  this  court  is 
limited  in  granting  writs  of  mandamus,  to  matters  which  tend  to  aid  or  main- 
tain its  appellate  jurisdiction.  Independently,  therefore,  of  other  otjections  to 
issue  a  mandamus,  the  property  and  the  amount  of  the'fine  as  to  which  the 
injunction  was  asked  below,  do  not  appear  to  be  within  the  appellate  jurisdic- 
tion of  this  court  The  amount  of  damages  claimed,  viz.,  $1000,  is  an  inde- 
pendent subject-matter  not  yet  acted  on  in  the  court  below.  The  petitioner 
had  a  right  to  appeal  directly  to  this  court  from  the  judgment  imposing  the 
fine,  if  its  constitutionality  or  legality  was  in  contestation.  It  has  been  re- 
peatedly held,  that  although  we  have  jurisdiction  as  to  the  legality  of  a  fine, 
penalty,  &c.,  under  $800,  we  have  not  appellate  jurisdiction  as  to  the  mode  of 
its  collection. 

The  application  for  a  mandamus  is  refused. 


^3.V)| 

-—^1  R.  Lafon  If.  John  Dlfrocq  et  al. 


&1  1210| 


The  ConsUtntion  gires  the  right  of  appeal  to  the  Supreme  Cwurt  from  a  fine  imponcd  bj  a  monicipel 
corporation,  when  the  conBtitutionalUj  or  legality  of  such  fine  is  in  contestation ;  bat  tliis  right 
of  direct  appeal  to  test  the  constiUiUonality  of  the  fine,  does  not  preclude  the  partj  u|ion  nhoui 
it  is  imposed,  from  an  action  In  the  Diittrict  Court  for  damages,  in  consequence  of  ita  illegal  impo- 
sition. 

An  officer  is  bound  to  inquire  into  the  authority  of  the  court  from  which  a  writ  emanates,  and  is 
liable  for  damages  for  executing  a  writ  Issued  by  a  court  without  Jurisdiction. 

The  Act  of  the  Legislature,  passed  on  the  ISth  February,  1850,  entitled  "an  Act  to  amend  the  sere- 
ral  Acts  relatire  to  the  police  and  government  of  the  town  of  Baton  Rouge,"  is  a  substantial  com- 
pliance with  the  118th  Article  of  the  Oonstllution  of  18^,  which  declares  that  erery  law  enacted 
by  the  Legislature  shall  embrace  but  one  otigect,  and  that  shall  be  embraced  in  the  title.'* 

The  Judicial  power  which  had  so  long  been  exercised  by  the  Mayor  of  Baton  Rouge,  ceased  to  be 
operatire  after  the  adoption  of  the  Constitution  of  1845— for,  by  the  4»d  Arttcle,  the  Judicial 
power  Tested  In  the  Supreme  Court,  in  District  Courts,  and  In  Justices  of  the  Peace. 

The  Act  of  1858,  which  inrcRts  the  Mayor  of  Baton  Ronge  with  the  power  of  Justice  of  the  Feace  fai 
relation  to  all  matters  pertaining  to  the  duties  of  his  office  as  Mayor,  Ac,  Ac,  is  a  violation  of  the 
78th  Article  of  the  Constitution  of  1862,  which  declares  that  Justices  of  the  Peace  shall  be  elected 
by  the  qualified  voters  of  each  parish,  district  or  ward.  The  Legislature  cannot  confer  the  powers 
of  a  Judicial  ofllce  decHred  elective  by  the  OonMilution,  on  one  whoise  oflee  does  not  depend  on 
fheConslUatlon. 
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APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Bolertgon,  J.  lawit 

Buri^  for  plaintiflf  and  appellant     Seymour,  for  defendant  i>unooQ  n  au 

Oqdei,  J.  (Slidbll,  0.  J.,  absent)  The  plaintiff,  who  is  a  baker  in  the 
toirn  of  Baton  Boage,  was  arrested  and  fined  by  the  Mayor  for  a  yiolation  of 
one  of  the  city  ordinances  regulating  the  weight  of  bread,  and  the  present 
Mtion  is  brought  by  him  to  recover  damages  from  the  Mayor  and  Constable, 
OD  the  ground  that  the  defendants  had  falsely  assumed  the  capacities  in  which 
ftey^acted,  of  Mayor  and  town  Constable,  and  that  their  acts  were  wholly  un- 
tatborized  by  the  Constitution  and  laws  of  the  State.  The  petitioner  also 
pnyed  for  an  injunction  to  restrain  the  defendants  from  proceeding  to  collect 
the  fine,  which  the  court  below  refused  to  grant,  on  the  ground  that  the  consti- 
totioDility  and  legality  of  a  fine  imposed  by  a  municipal  corporation  was  in 
qnestioD,  and  the  court  was  therefore  without  jurisdiction^ 

On  the  trial  of  the  case  on  the  merits,  the  court  charged  the  jury,  that 
under  Art  62  of  the  Constitution,  the  court  was  without  jurisdiction  of  the 
natter  in  dispute,  and  the  jury  accordingly  found  a  verdict  in  favor  of  the 
defendants,  and  from  the  judgment  rendered  thereon,  the  plaintiff  has  appealed. 

We  think  the  court  erred  in  thus  charging  the  jury^  The  Art  62  of  the 
CoDstitncion,  gives  the  right  of  appeal  to  the  Supreme  Court  from  a  fine  im^ 
poaed  by  a  municipal  corporation,  when  the  constitutionality  or  legality  of  such 
fioe  is  in  contestation ;  but  this  right  of  appeal  could  not  prevent  a  party  from 
smog  to  recover  damages  on  allegations  such  as  are  contained  in  the  plaintiff's 
petition:  It  is  tberetn  charged,  that  the  defendants  had  maliciously  consph^d 
together  to  inflict  a  wrong  and  injury  on  the  plaintiff,  and  that  he  had  been 
urested  and  imprisoned  by  them  under  color  of  authority,  which  they  did  not 
fegaOy  possess.  An  officer  is  bound  to  inquire  into  the  authority  of  the  court 
from  which  a  writ  emanateSj  and  is  liable  for  damages  for  executing  a  writ 
iasaed  by  a  court  without  jurisdiction.  Mayer  v.  Morgan,  7  N.  S.  52*  Lowry 
T.ihpiji,6R.  192, 

The  question  is,  whether  the  Mayor  legally  and  constitutionally  possessed 
the  power  which  he  assumed  to  exercise. 

The  power  is  expressly  conferred  on  him  by  the  6th  section  of  an  act  of  the 
LegisUtnre,  passed  on  the  18th  of  February,  1850.  The  appellant  contends, 
tiat  this  Act  is  unconstitutional  and  void,  because  it  violates  the  Articles  118 
ud  119  of  the  Constitution  of  1845,  which  deckres.  Art  118,  **  Every  law 
flttcted  by  the  Legislature,  shall  embrace  but  one  object,  and  that  shall  be 
expreKed  in  th^  title,"  and  Art  119,  **  no  law  shall  be  revised  or  amended  by 
reference  to  its  title,  but  in  such  case  the  Act  revised  or  section  amended,  shall 
be  re-enacted  and  published  at  length."  The  tiUe  of  the  Act  in  question  is  an 
Act  to  amend  the  several  Acts  relative  to  the  police  and  government  of  the 
(own  of  Baton  Rouge ;  and  by  the  18th  section,  all  Acts  passed  relative  to  the 
goreniment  and  police  of  the  town  are  repealed.  We  consider  the  Art  118  of 
the  Constitution  is  substantially  complied  with,  as  the  titie  of  the  Act  suffi- 
dentlj  indicates  its  object,  which  was  to  change  the  laws  relative  to  the  police 
And  government  of  the  town  of  Baton  Rouge ;  this  certainly  afforded  a  clue  to 
the  contents  of  the  body  of  the  Act  which,  as  we  held  in  the  case  of  Lan- 
^i^i  weeei9i&nj  ante  p.  829,  is  a  sufficient  compliance  with  the  constitutional 
requisites ;  and  Article  119  was  not  violated,  because  no  law  was  either  revised 
or  amended,  but  an  entirely  new  Act  substituted  in  place  of  former  laws,  all 
of  which  were  repealed. 
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LAro>  The  next  objection  is,  that  judicial  powers  are  conferred  by  this  Act  on  the 

Dufbooq'r  I.  Mayor,  in  violation  of  the  Constitution  of  1845,  which,  by  the  Art  62,  declared 
that  "  the  judicial  power  shall  be  vested  in  a  Supreme  Court,  in  District  Courts 
and  in  Justices  of  the  Peace/*  This  objection  we  consider  well  founded.  Af- 
ter the  Constitution  of  1845  was  adopted,  the  Legislature  was  restricted  in 
granting  judicial  powers,  and  this  power  so  long  previously  exercised  by  the 
Mayor,  under  former  Acts  of  the  Legislature,  ceased  to  be  operative,  and  was 
renewed  in  the  Act  of  1850  in  violation  of  the  <]!onstitution.  The  Act  of  the 
Legislature  of  1858,  which  invests  the  Mayor  with  the  power  of  Justice  of  Uie 
Peace  in  relation  to  all  matters  pertaining  to  the  duties  of  his  office  as  Mayor, 
and  in  carrying  out  the  ordinances  of  the  board  of  selectmen,  is  relied  on  by 
the  appellees'  counsel  to  supply  this  defect  in  relation  to  the  powers  of  the 
Mayor;  but  we  are  of  opinion,  that  this  Act  is  equally  a  violation  of  the  Consti- 
tution, the  78th  Article  of  which  has  declared,  that  Justices  of  the  Peace  shall 
be  elected  by  the  qualified  voters  of  each  parish,  district  or  ward.  The  Legisla- 
ture cannot  confer  the  powers  of  a  judicial  office  declared  elective  by  the  Con- 
stitution on  one  whose  office  does  not  depend  on  the  Constitution,  and  which  is 
in  fact  wholly  unknown  to  it  Art  81  of  the  Constitution  provides,  that  the 
Judges  of  the  several  inferior  courts  shall  be  elected  by  the  duly  qualified 
voters  of  their  respective  districts  or  parishes,  and  Art  82  makes  it  the  duty 
of  the  Legislature  to  fix  the  time  for  holding  elections  for  all  Judges  at  a  time 
different  from  that  fixed  for  all  other  elections. 

The  board  of  selectmen  have  the  power  of  suing  and  being  sued,  and  they 
have  the  right  to  collect  fines  incurred  by  the  violation  of  their  ordinances,  by- 
resorting  to  the  judicial  tribunals  organized  under  the  Constitution. 

The  defendants  were  acting  in  good  faith,  believing  themselves  clothed  with 
due  authority  under  the  Acts  of  the  Legislature,  and  can  therefore  only  be 
made  liable  for  such  loss  as  the  plaintiff  has  actually  sustained,  and  as  we  hare 
not  the  means  of  determining  that,  from  the  evidence  of  the  record,  the  case 
must  be  remanded  for  a  new  trial. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  reversed  and  annulled,  and  that  the  cause  be  remanded  for  a  new 
trial,  with  directions  to  the  Judge  of  the  court  below  to  abstain  from  charging 
the  jury  that  the  court  is  without  jurisdiction  of  the  cause.  The  costs  of  this 
appeal  to  be  paid  by  defendants  and  appellees. 


S.  DOLESB  t^.  C.  F.  Barberot. 

APPEAL  from  the  District  Court  of  the  parish  of  Plaquemines,  Houateau^  J. 
J.  Ihulhauze,  for  plaintiff  and  appellant     Z.  Lombard^  for  defendant 
Ogden,  J.    There  having  been  no  agreement  between  the  parties  to  renew 
the  lease,  and  the  privilege  of  renewing  it  either  for  three  or  six  years  accorded 
to  the  defendant  by  an  express  stipulation  not  having  been  exercised  by  him  ; 
the  effect  of  his  holding  over  after  the  expiration  of  the  term  of  the  crignal 
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kiie,  was  to  coDstitate  a  tacit  re-conduction  from  month  to  month.  See  Arti- 
cle (^Til  Code  2656,  2659.  Oehabte  T.  Stardy,  Ist  Ann.  p.  17,  and  Bouoles  y. 
Xia,  6tb  Rob.  R.  262. 

The  i^ntiff  had  judgment  for  more  than  he  was  entitled  to,  but  the  defen- 
dint  his  not  appealed  nor  complained  of  the  judgment  in  this  court,  and  it  is 
therefore  afifirmed  with  costs. 


Thb  State  v.  Thb  Judge  of  the  Sixth  Judicial  District. 

Ae  Jsdg«  of  the  DUtrict  Court,  eas  propria  moto  dlmlMed  plaintiff  *a  soli,  on  the  groand  that  the 
moont  daimed  wm»  stated  flcaaoostj  with  the  Ticw  of  giTtng  the  eonrt  jarlsdiction.  Plaintiff 
•ppiied  fer  an  appeal  which  wae  refiued.  On  application  for  a  mandamut^  Held :  the  right  of 
petftioiier  to  an  appeal  cannot  be  donbted.  The  matter  In  dispute  exceeds  $800,  and  the  petitioner 
has  a  right  to  obtain  the  Judgment  of  the  appellate  court,  on  all  the  questions  which  have  been  or 
oigfat  hare  been  passed  upon  in  the  inferior  tribunal. 


0' 


^N  an  application  for  a  mandamus  to  the  Judge  of  the  Sixth  Judicial  Dis- 
trict Court     J.  Joor,  for  petitioner. 

OoDBN,  J.  (Slidell,  C.  J.,  and  Buchanan,  J.,  absent)  On  the  application 
of  8.  Poneabofe  for  a  writ  of  mandamus^  the  Judge,  against  whom  the  rule  is 
pnjed  for,  has  waived  the  formality  and  delays  of  the  usual  preliminary  order, 
to  show  cause  why  a  peremptory  mandamus  should  not  issue  and  relies  on 
what  is  contained  in  the  transcript  of  the  proceedings  in  the  court  below,  in 
judfication  of  his  refusal  to  grant  the  petitioner  the  relief  by  him  prayed  for. 

It  appears  that  the  petitioner  instituted  a  suit  for  $1000  damages  against 
one  Baymond  Lttfcn^  for  an  alleged  trespass,  which  consisted  in  the  said  Zo- 
/m'i  entering  upon  his  premises,  breaking  down  his  fences  and  buildings,  &c. 
He  aho  aDeged  in  his  petition,  as  a  ground  for  damages,  the  violation  by  said 
hifvh  of  a  contract  of  lease,  under  which  petitioner  held  possession  of  the 
pranises  at  a  stipulated  rent  of  twenty  dollars  per  month,  the  lease  to  continue 
fcr  the  space  of  three  years.  On  the  trial  of  the  case  before  a  jury,  the  plain- 
tiff offered  certain  parol  evidence  in  relation  to  the  contract  of  lease  which  was 
objected  to  and  rejected  by  the  court,  and  a  bill  of  exceptions  moved. 

The  court  at  a  subsequent  stage  of  the  proceedings  when  the  evidence  was 
closed,  ex  propiro  motu  ordered  the  jury  to  be  discharged  and  dismissed  the 
plaintiff's  suit  on  the  ground  that  the  amount  claimed  by  the  plaintiff  in  the 
soit,  was  stated  fictitiously  with  the  view  of  given  the  court  jurisdiction,  and  that 
the  evidence  only  established  an  amount  of  actual  damages  sustained  by  the 
plamtifll  below  the  amount  necessary  to  give  the  court  jurisdiction. 

The  petitioner  then  applied  for  an  appeal  to  this  court  which  was  refused  on 
^  ground  of  want  of  jurisdiction. 

The  right  of  the  petitioner  to  an  appeal,  we  think,  cannot  be  doubted.  The 
Btttter  in  dilute  exceeds  $300,  and  the  petitioner  has  a  right  to  obtain  the 
JQ<lginent  of  the  appellate  court,  on  all  the  questions  which  have  been  or  might 
^▼e  been  passed  upon  in  the  inferior  tribunal. 

We  cannot  undertake  on  this  application  to  decide  any  question  presented 
^y  a  biU  of  exceptions  taken  on  the  trial,  nor  can  we  now  enquire  into  the  cor- 
'^ctoos  of  the  judgment  rendered  below,  dismissing  the  suit  for  want  of  juris- 
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BtAVM        diction,  but  in  aid  of  our  appellate  jurisdiction  and  with  a  view  to  the  decSsion 
juMB  Sixth  Jd.  of  all  the  points  involved  in  the  regular  course  pointed  out  by  law,  we  will 
order  a  peremptory  mandamus  to  issue,  requiring  the  District  Judge  to  grmnt 
the  petitioner  an  appeal  on  his  complying  with  the  requisites  of  law. 

It  is  therefore  ordered  and  adjudged,  that  a  peremptory  mandamtu  issue  in 
this  case,  directed  to  the  Judge  of  the  Sixth  Judicial  District,  holding  sesaooa 
of  the  District  Court  of  the  parish  of  East  Baton  Rouge,  commanding  him  to 
grant  to  the  petitioner  an  appeal  to  this  court  from  the  judgment  rendered  in 
the  suit  of  S.  Fonc<ibare  v.  Eaym<md  Lafmi,  dismissing  the  plaintiff*8  suit,  on 
the  petitioner's  furnishing  bond  and  security  as  required  by  law. 


9    364 
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On  an  Application  of  Tutorship  op  the  Minor  Children  of  A. 
F.  and  M.  Dobb — Thomas  Dobb,  Appellant — James  H.  Masset, 
Appellee. 

The  grandfather  la  called  to  the  tutorship  of  his  grand  chOdren,  upon  the  death  of  their  parents,  ia 
preference  to  all  other  persons,  unless  the  surrlTing  parent  shall,  by  will,  hare  appointed  a 
tutor ;  the  causes  of  incapacity  for,  and  exclusion  from  tutorship,  are  speclfleall j  enumerated  in 
Articles  8S2, 828  of  the  GItU  Code,  and  to  say  that  the  grandfather  can  not  be  appointed  onleu  a 
resident,  would  be  to  extend  the  cause  of  incapacity  for  and  exclusion  from  tatorship,  by  implica- 
tion beyond  those  Articles,  which  can  not  6e  done 

Where  the  parenU  died  without  appointing  by  will,  a  tutor  to  their  children,  and  the  grandfather 
made  due  afiplication  for  the  tutorship,  gare  bond  and  took  the  oath  prescribed  by  law,  and  for- 
mally declared  his  intention  of  continuing  bis  residence  in  New  Orleans,  where  it  was  stated  he 
then  resided,  although  he  was  but  a  short  Ume  previous  a  non  resident.  Held  :  that  the  District 
Judge  erred  in  refusing  to  grant  him  letters  of  tutorship. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
Boselius,  Bonfard  &  Gilmorey  for  ITiomas  Dobb,  appellant     Olarie  <£ 
JBayney  for  Massey. 

Campbell,  J.  Alexander  F,  Dobb  died  in  this  city  on  the  18th  of  August, 
1853.  On  the  26th  of  the  same  month  his  wife,  Marietta  J}obb,  also  died. 
They  left  six  minor  children,  viz :  Alexander  Forbes,  Marietta  Jane,  ThomoB 
Charles,  Sarah  Ann,  William  and  Catherine  Louisa,  the  eldest^  of  the  age  of 
fifteen  years,  and  the  youngest,  an  infant  of  eleven  months. 

On  the  23d  of  December  following,  Thornas  Dobb,  the  paternal  grandfather, 
applied  to  the  Second  District  Court  of  New  Orleans,  the  court  in  which  the 
succession  of  the  parents  had  been  opened,  for  the  tutorship  of  his  minor 
grandchildren.  The  order  appointing  him  legal  tutor,  was  made  on  the  same 
day,  and  on  the  25  th  he  took  the  oath  of  office. 

On  the  20th  of  January,  1854,  Thomas  Dobb  filed  his  petition  praying  the 
court  to  approve  his  officical  bond ;  no  action  was  taken  on  this  petition.  But 
on  the  day  after,  /.  IT.  Massey,  the  maternal  uncle  of  the  minors,  filed  his  peti- 
tion to  be  appointed  tutor,  and  on  the  24th,  without  the  previous  action  of  a 
family  meeting,  the  court  made  an  order,  conferring  the  tutorship  upon  him. 
On  the  same  day  the  Judge  rescinded,  ex  officio,  the  appointment  of  the  grand- 
father, upon  the  ground,  that  it  had  been  made  in  error. 

Thomas  Dobb  has  appealed  as  well  from  the  order  canceling  his  appointment, 
as  from  that  conferring  the  office  on  the  maternal  uncle. 
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It  is  eoDceded  thst  if  the  grandfather  had  been  at  the  Ume  of  his  application,  l><nn 
a  resideol  of  the  State^  he  would  hare  been  entitled  to  the  tutorship,  and  the  Uxtur. 
RTocation  of  the  order  conferring  the  appointment  upon  him,  is  justified  by  the 
fact  that  he  was  at  the  time  domiciliated  in  the  State  of  Ohio,  and  not  a  resi- 
dent of  New  Orleans,  as  alleged  by  his  counsel  in  his  petition  through  misap- 
prehension ;  of  which  &ct  the  Judge  was  ignorant  when  the  order  was  made. 
In  an  amended  petition,  the  error  was  stated,  coupled  with  an  allegation  that 
he  bad  formed  an  intention  of  residing  in  this  city,  where  he  then  resided,  and 
an  expression  of  his  readiness  to  submit  himself  to  the  laws  of  the  State  and 
the  authority  of  the  court,  in  all  matters  connected  with  the  tutorship. 

It  is  uiged  by  the  appellee,  in  support  of  the  judgment,  that  the  tutors  of 
raiDors  residing  in  this  State,  must  themselves,  at  the  time  of  their  appoint- 
ment, be  residents  of  this  State ;  which  position,  he  bases  on  the  Article  298 
of  the  Civil  Code,  which  declares,  "If  the  tutor  should  die  or  absent  himself 
from  the  State  after  his  appointment,  another  tutor  shall  be  appointed  in  his 
itead  by  the  Judge  ;*'  and  the  Article  851,  which  provides,  that  "  The  tutor 
who  absents  himself  from  the  State  is  bound  to  cause  another  tutor  to  be 
appointed  in  his  stead,  and  previous  to  his  departure,  to  give  an  account  of  his 
administration  ;  and  if  he  neglects  so  to  do,  he  may  be  arrested,"  etc  These 
Articles,  it  is  maintained,  make  absence  a  ground  for  declaring  a  tutorship 
TMuit :  and  that  from  this,  it  follows  that  non-residence  is  a  ground  of  ez- 
dnaon. 

The  absence  which  in  the  intendment  of  Article  296,  authorizes  the  appoint- 
ment of  another  tutor,  is  evidently  a  permanant  one — an  entire  abandonment ; 
which,  Hke  its  co-relation  in  the  same  clause,  (death,)  vacates  the  tutorship  and 
makes  another  appointment  necessary.  Without  such  an  appointment,  the 
minor  would  be  unrepresented. 

The  absence  contemplated  in  the  Article  851,  is  as  evidently  a  temporary 
one,  and  such  an  absence  does  not  necessarily  or  by  the  terms  of  the  Article 
imply  a  vacancy  in  the  office.  Before  leaving,  the  tutor  was  formally  bound  to 
have  another  tutor  appointed  in  his  stead ;  and  was  not,  by  such  appointment, 
deprived  of  the  office  absolutely,  but  conditionally  and  for  the  time  only ;  for 
00  his  return  he  was  permitted  with  the  consent  of  the  Jitdge,  to  resume  it. 
This  rule  is  further  relaxed  by  the  Act  of  24th  April,  1847,  page  115,  which 
declares  that  '^curators,  administrators,  tutors,**  etc.,  who  only  wish  to  be 
absent  for  a  time,  ought  not  to  lose  their  administration  on  that  account,  pro- 
vided they  leave  a  power  of  attorney  to  represent  them  in  their  administration, 
etc.,  thus  enabling  the  tutor,  without  the  intervention  of  the  Judge,  to  place 
another  person  in  his  stead. 

From  this,  it  would  seem,  that  the  mere  fact  of  absence,  is  not  of  itself  a 
gronnd  for  declaring  the  tutorship  vacant,  and  therefore,  the  conclusion,  that 
absence  is  a  good  ground  for  the  exclusion  based  upon  it,  is  not  well  drawn. 

In  Rolartd  v.  Stephens^  3  L.  485,  though  it  was  considered  that  the  provisions 
of  these  Articles  had  reference  to  all  tutors  of  every  description  known  to  the 
law,  yet,  their  application  was  to  be  restricted  to  cases  where  minors  remain 
with  their  inheritance  in  the  State.  If  this  be  their  true  application,  the  deduc- 
tion from  them  of  the  rule  of  exclusion  contended  for,  would  hardly  he  deemed 
legitimate ;  nor  would  it  be  strengthened  by  the  fact  which  may  have  been 
overlooked  in  the  decision  of  that  case,  that  Article  298,  on  which  most  reliance 
is  placed,  is  found  in  the  Code  under  the  title  of  dative  tutorship. 
46 
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^■»  The  causes  of  incapacity  for,  and  exclusion  from  tutorship  are  specially  enu- 

merated in  Articles  322  and  328 ;  and  to  extend  these  causes  by  inferences 
and  implications,  would  be  to  make  or  amend  the  law,  rather  than  to  expound 
and  apply  it  To  declare  that  the  grandfather,  who  is  without  reservation  or 
qualification  called  to  the  tutorship  of  his  grand  children  upon  the  death  of 
their  parents,  in  preference  to  all  other  persons,  (unless  the  surviving  parent 
shall,  by  will,  have  appointed  a  tutor,)  can  not  be  appointed  unless  a  resident, 
would  be  to  do  this.  And  such  it  would  seem  is  the  construction  placed  by  the 
commentators  on  the  corresponding  texts  of  the  French  Code.  "  Au  reste,** 
says  Toullier,  "  il  faut  observer  qu*il  n^  pas  d'autres  causes  d^exclusion,  d*aQ- 
tres  incapacit^s,  que  celles  qui  sont  pr^vues  par  le  code,  dont  les  dispositions  a 
cet  6gard  sont  limitatives  et  non  d6monsti*atives,  sans  que  les  tribunaax  puis- 
sent  se  permettre  d^^carter  de  la  tutelle  ou  du  conseil  de  la  famille  les  individas 
dont  la  loi  n'a  pas  prononc6  IMncapacit^  ou  Texclusion." 

"  Les  personnes  appel6es  k  Texercice  d'un  droit,  d^une  charge  ou  d'ane  fono- 
tion  quelconque,  n*en  peuvent  Stre  exclues  k  raison  dMncapacite  on  d'indignit^ 
que  par  un  texte  formel  de  la  loi,  qui  n^a  rien  voulu  laisser  en  cette  mati^re  k 
I'arbitraire  des  juges :  ils  ne  peuvent  ^tendre  les  causes  d*exclusion  d*an  cms  k 
Tautre."  Toullier,  Book  2,  No.  1171.  Merlin,  Repertoire,  vo.  Tutelle,  sec.  3, 
§  3,  Art  3,  No.  7. 

Competency  is  the  general  rule:  incapacity  the  exception,  and  the  exception 
must  appear  from  the  law  itselfl 
The  case  of  Percy  v.  Provari's  executor,  has  been  referred  to. 
The  court  then  held  that  the  minors'  grand  parents,  who  resided  in  Scotland, 
being  absentees,  could  not  claim  the  legal  tutorship  by  proxy  or  through  their 
attorney;  though  they  intimate  that  under  the  advice  of  a  meeting  of  the 
family  of  the  minor,  the  tutor  would  be  authorized  to  entrust  to  them,  the  care 
of  his  person. 

Considering  that  the  law  gives  to  the  grandfather,  in  preference  to  all  others, 
the  tutorship  of  his  minor  grand  children,  where  parents  have  died  without 
appointing  a  tutor  by  will ;  that  appellant  has  made  due  application  for  the 
trust  and  has  given  the  bond  and  taken  the  oath  prescribed  by  law,  and  there- 
by virtually  submitted  himself  to  the  jurisdiction  of  our  courts ;  and  further 
considering  that  he  has  formally  declared  his  intention  of  continuing  his  resi- 
dence in  this  city,  where  he  now  resides,  we  are  of  opinion  that  the  Judge  of 
the  District  Court  erred  in  refusing  to  grant  him  letters  of  tutorship  and  resdnd- 
ing  the  order  for  his  appointment 

The  view  we  have  taken  of  this  branch  of  the  case,  renders  it  unnecessary 
to  enquire  into  the  legality  of  the  appointment  of  appellee.  The  appellant 
being  entitled  to  the  trust  and  having  duly  applied  for  it,  the  appointment  of 
appellee  was  unauthorized. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  annulled  and  reversed,  that  the  order  appointing  J.  H,  Masaey,  legal  tutor 
of  the  minor  children  of  Alexander  F.  and  Marietta  Dolib,  be  set  aside,  and 
that  the  order  appointing  Thomoi  Ddb\  tutor  as  aforesaid,  be  re-instated  and 
maintained.  It  is  further  ordered  that  this  case  be  remanded,  with  directiODs 
to  the  District  Court  to  issue  letters  of  tutorship  to  said  Tkomae  Ihhb,  accord- 
ing to  law.    The  costs  of  both  courts,  to  be  borne  by  the  appellee. 
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M.  A.  Dawson  v.  M.  V.  Babin   et  al. 

The  fdlOowing  igreemeot  ia  rafllclent  at  a  confeeslon  to  aathorlse  a  Jndgment  acalntt  the  obligon 
and  dwpenses  vllh  serrlce  of  citation  and  petition :  **We  vaire  citation  and  serrice  of  petition,  and 
cODfaM  Jodgment  according  to  tbe  prayer  of  the  petition  of  If,  V.  Babin  within,  for  the  »um  of 
fbnt  bondred  and  thirty-five  dollara  and  ninety-two  centa,  with  interest  thereon  at  the  rate  of 
eight  per  cent,  per  annum,  from  the  Ist  of  January,  1649,  until  paid,  and  eocta  of  milt,  with  itay 
of  ezeentioa  untQ  the  1st  of  December,  1849.  March  16,  1849.  (Signed,)  Jamm  0.  Dawbom, 
Mm  Am  Daww>  " 

The  wife  is  bound  to  support  the  household  expenses,  and  tbe  expenses  of  the  education  of  their 
chlldreQ  alone,  if  her  husband  has  nothing.    G.  C.  £409. 

APPEAL  from  the  District  Court  of  East  Baton  Rouge,  Burk^  J. 
A.  M.  Dunn^  for  plaintiff  and  appellant 

A.  8.  Eerron  filed  the  answer  for  defendant,  hut  tbe  record  does  not  show 
what  counsel  appeared  on  hehalf  of  defendant  in  the  Supreme  Court 

YooBHiES,  J.  (Slidbll,  C.  J.,  ahsent)  This  is  an  action  to  annul  a  judg- 
ment obtained  bj  the  defendant  against  the  plaintiff. 

Tbe  pUdntiff  alleges  that  she  was  induced  through  ignorance  of  her  legal 
rigbts  to  sign  the  following  writing,  viz :  "  We  waive  citation  and  service  of 
petition,  and  confess  judgment  according  to  the  prayer  of  the  petition  of  M. 
F.  Babin  within,  for  the  sum  of  three  hundred  and  thirty-five  dollars  and 
nmety-two  cents,  with  interest  thereon  at  the  rate  of  eight  per  cent  per  an- 
Dttm,  from  the  1st  of  January,  1849,  until  paid,  and  costs  of  suit,  with  stay  of 
ezeeation  until  the  1st  of  December,  1849.  March  16th,  1849. 
(Signed,) 

"James  C.  Dawson, 
"  Masy  Ann  Dawson. 

**  Signed  in  presence  of 

"Enos  Hebbbt.'' 

That  on  the  16th  of  April,  1850,  a  judgment  was  rendered  thereon,  con- 
demoing  her  and  her  husband  in  solido^  to  pay  said  Babin  the  sum  and  inter- 
est as  stated,  and  cost  of  suit  She  avers  that  she  signed  said  instrument  as 
security  for  her  husband  for  a  debt  contracted  by  him  for  things  which  he  was 
boond  to  furnish  to  his  family ;  and  that  said  judgment,  so  far  as  it  relates  to  her, 
is  consequently  null  On  the  further  allegation  that  her  property  was  seized 
ud  advertised  for  sale  by  the  Sheriff,  under  an  execution  issued  thereon,  she 
obtained  a  writ  of  injunction.  Her  petition  concludes  with  a  prayer  for  the 
nnility  of  the  judgment,  and  that  her  injunction  be  made  perpetual.  She  is 
appellant  from  a  judgment  of  the  District  Court  rendered  in  favor  of  the  de- 
fendant, dissolving  her  injunction  with  damages. 

The  record  shows,  that  on  the  27th  of  January,  1845,  the  plaintiff  obtained 
t  jadgment  of  separation  of  property  from  her  husband,  grounded  on  his  in- 
solvency. 

The  nature  of  the  demand,  which  formed  the  basis  of  the  judgment  sought 
to  be  annulled,  is  stated  in  the  suit  of  Bahin,  to  be  for  goods,  wares  and  mer- 
chandize, sold  and  delivered  by  him  to  the  plaintiff  in  the  year  1848,  for  the 
use  of  her  plantation.  Eno%  Hebert,  the  only  witness  who  appears  to  have 
been  examined  m  this  case,  testified  that  the  plaintiff  herself  purchased  more 
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than  half  of  the  articles  set  forth  in  the  account  on  which  judgment  was  ren- 
dered in  favor  of  BoMn. 

On  the  merits,  it  is  extremely  doubtful  whether  the  plaintiff  would  be 
entitled  to  any  relief  at  our  hands.  It  may  be  &irly  inferred  from  the 
evidence,  that  she  has  the  exclusive  administration  of  her  separate  property, 
and  that  her  husband  is  insolvent  "^  When  the  wife  has  obtained  a  separatioa 
of  property,  she  must  <*ontribute  in  proportion  to  her  fortune  and  to  that  of 
her  husband,  both  to  the  household  expenses  and  to  the  expenses  of  the  edu- 
cation of  their  children.  She  is  bound  to  support  those  expenses  alone,  if 
there  remains  nothing  to  her  husband.^  C.  G.  2409.  One  of  tiie  modes  pre- 
scribed by  law  in  which  definitive  judgments  may  he  revised,  set  aside,  or 
reversed,  is,  by  action  of  nullity.  "  The  causes  for  which  the  nullity  of  a  defi- 
nitive judgment  may  be  demanded,  are  two  fold ;  those  that  are  relative  to 
the  form  of  proceeding,  and  those  that  appertain  to  the  merits  of  the  question 
tried."  G.  P.  605.  In  relation  to  the  merits,  it  is  clear  that  the  causes  urged 
by  the  appellant,  are  insufficient  to  authorize  the  revision  or  reversal  of  the 
judgment  in  this  form  of  action.  If  available,  it  could  only  have  been  on  ap- 
peal from  the  judgment.     C.  P.  607,  609. 

The  other  grounds  on  which  the  appellant  relies,  are  relative  to  the  fonn  of 
proceeding,  and  evidently  intended  to  meet  the  provisions  of  Article  605,  sec- 
tion 4,  of  the  Gode  of  Practice,  in  these  words :  "  If  the  defendant  has  not 
been  legally  cited,  and  has  not  entered  appearance,  joined  issue,  or  had  not  a 
regular  judgment  by  default  taken  against  him.'^  But  the  facts  of  this  case 
do  not,  in  our  opinion,  justify  snch  a  conclusion.  We  consider  as  untenable, 
the  propositions  assumed  by  the  appellant's  counsel,  that  the  written  agree- 
ment in  question  was  insufficient  as  a  confession  to  authorize  die  judgment, 
and  as  being  only  intended  in  its  effect  to  dispense  with  service  of  citation  and 
petition;  and  that  "a  judgment  by  confession  must  be  evidenced  by  authentic 
proof,  either  expressed  in  open  court  or  before  a  notary  and  two  witnesses.^ 
In  support  of  the  last  proposition,  the  counsel  has  not  favored  us  with  any 
authority. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Gourt  be  affirmed^  with  costs  in  both  courts. 


J.  FuLDA  V.  L.  A.  Caldwbll  and  S.  Gk>ULEv,  her  Husband. 

The  Interchange  of  opprobrioas  epithets,  and  mutnal  Tltoperation  and  abase,  will  Jostiiy  a  Judge 
In  approrlng  a  verdict  for  the  defendant,  although  the  slanderous  words  were  proTed  ;  aod  a 
Terdiot  rendered  in  each  a  case  will  not  be  disturbed  by  the  Supreme  Oourt. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buclyxnan^  J. 
Z.  lAigenbuhly  for  plaintiff  and  appellant     TT.  H,  Sunt,  for  defendants. 
Campbell,  J.    This  is  an  action  of  slander.    The  defence  is  the  general 
denial.    The  slanderous  words  were  proved  as  charged ;  yet  the  jury  who  tried 
the  case,  rendered  a  verdict  in  favor  of  the  defendants,  which  verdict  was  ap- 
prored  by  the  District  Judge. 
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The  parties  to  this  suit,  are  eyidently  persons,  coarse  and  indecorous  in  their        Wvvm. 
behmvior ;  and  the  jury  no  doubt  regarded  the  opprobrious  epithets  so  lavishly  oaldwsu.  r  ja. 
bestowed  by  both  of  them  on  each  other,  as  mere  mutual  vituperation  and 
abuse.     Under  these  circumstances,  we  will  not  disturb  their  verdict 

It  is  not  fit  that  Huch  cases  as  this  record  presents,  should  be  brought  before 
Ae  cmirtB.  Better  hr  would  it  have  been  for  the  credit  of  the  parties  and  the 
cause  of  justice,  if  the  matters  disclosed  had  been  permitted  to  remain  only  in 
the  knowledge  of  the  bye-standerst  than  to  have  blazoned  them  on  the  records 
of  the  tribunals. 

Jndgmont  afiirmed. 


Davis  &  Co.  «.  D.  P.  Bastos — J.  M.  Del  Gamfo,  Appellant. 

A  naOee  of  aetaire  under  ftttaehmcnt,  lerTed  ob  a  g»ni1thee  wbo  hat  possession  of  a  bin  of  ex- 
cbangB  bekngliig  to  Uie  debtor,  and  against  wh&Bh  a  third  jpartjr  has  eqpUUes,  does  not  destroy 
thoee  eqnities,  The  selnre  affBcts  the  interest  which  the  defendant  has  In  the  bill,  and  nothing 
more.  The  seising  creditor  does  not  acquire  such  a  r)ght  in  the  bill  as  the  debtor  might  have  con- 
Teyed  to  an  endorsee  for  ralae  and  without  notice. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kmnsdy^  J. 
Shmton  S  Bradford^  for  pUintiC     €L  Ihifour^  foe  Bd  Campo^  appellant 

SuDBLL,  C.  J.  The  bill  of  Vhde  A  Co,  for  $5000,  accepted  by  Oramer  S 
(k^  was  held  by  BarreUi^  &e  garnishee,  for  account  of  Ba&t09 ;  and  when 
hd  Oampc  caused  a  notice  of  seizure  to  be  served  upon  BarreUi^  under  a  writ 
of  attachment  against  Batia^  he  may  be  considered,  for  the  purposes  of  the 
pRsent  inquiry,  as  havmg  attached  in  Barrellffs  hands  the  interest  of  BmU^ 
in  the  bOl  of  exchange,  but  nothing  more.  He  is  not  to  be  considered  as  thereby 
acquiring  such  a  right  in  the  biU,  as  would  have  been  acquired  by  one  who  had 
received  it  firom  Btutos  for  value  and  without  notice.  But  as  between  Danu 
A  Co.  and  BaHoa^  the  former  had  a  right  to  stop,  by  their  injunction  suit,  the 
payment  by  the  acceptor  to  Boitoi^  to  the  extent  of  flSOO,  to  which  amount 
the  consideration  for  which  the  bill  was  given  to  Ba&tos  had  failed.  The  eri- 
denoe  dearly  proves  that  Danis  S  Co.  got  Uhde  A  Co.  to  give  the  bill  It  was 
drawn  at  the  instance  of  Da'n9  &  Co.y  and  for  their  account,  and  the  pityee, 
QonzdUz^  was  the  agent  of  JBcutoi.  There  was  a  clear  equity  in  favor  of  I>a- 
wit^  Co.  to  stop,  by  injunction,  the  payment  by  the  acceptors  to  Boitos,  to 
tiie  amount  for  which  the  consideration  had  failed,  and  this,  too,  under  cir- 
cumstances of  misrepresentation  and  bad  faith.  This  view  renders  it  unne- 
cessary to  consider  the  technical  objections  made  to  the  uregularity  of  JDol 
OsM^'t  attachment 

Judgment  afiOrmed,  with  costs. 
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McRar,  Coffman  &  Co.  v.  N.  Austin. — S.  W.  Taylor,   Intervener. 

Where  property  atUched  has  been  bonded,  it  will  be  too  late  for  third  persons  to  interrene  and 

claim  either,  the  property  itself  or  a  priTUege  on  it. 
A  garnishee  who  has  a  privilege  on  property,  may  state  the  nature  of  it  In  his  answers  to  the  inter- 

rogatories,  and  thus  protect  his  privilege,  without  resorting  to  the  remedy  by  intervention. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  LivingfUm^  J. 
T,  H,  Waul^  for  plaintiffs.    L,  Spring,  for  defendants.    Burant  &  Btfr- 
ner,  for  intervenors. 

OoDEN,  J.  (Slidbll,  C.  J.,  and  Voomes,  J,,  absent)  The  interrenor  has 
appealed  from  the  judgment  of  the  court  below  dismissing  his  intervention 
under  the  following  circumstances :  The  plaintiffs  brought  suit  by  attachment 
against  the  defendant,  who  is  a  non  resident,  and  attached  cotton  on  which  the 
intervenor  claims  a  privilege,  on  the  ground  that  the  defendant  was  indebted  to 
him  in  a  large  balance  of  account,  and  that  previous  to  the  attachment  being 
levied,  the  bill  of  lading  for  the  cotton  had  been  received  by  them,  and  that 
the  cotton  attached,  had  in  fact  been  received  into  their  possession,  previous  to 
the  attachment  The  court  below  rejected  the  evidence  offered  by  the  inter- 
venor in  support  of  his  demand,  on  the  ground  that  previous  to  the  petition  of 
intervention  being  filed,  the  cotton  had  been  bonded  by  the  intervenor,  acting 
in  the  name  of  the  defendant  as  principal  in  the  bond  and  binding  hims<:lf  with 
another  as  surety.  This  was  considered  by  the  court  as  taking  the  property 
from  its  control,  and  having  no  ground  for  an  intervention  by  a  third  party 
claiming  a  privilege  on  the  property  attached.  This  opinion  of  the  Judge  of 
the  court  below,  is  undoubtedly  correct  and  is  supported  by  the  decisions  in 
Beal  V.  Alexander,  Ist  Robinson  278,  and  Dorr  et  al.  v.  Kershuw  et  aL^  IStii 
L.  R.  67.  The  bond  is  only  a  substitute  for  the  property  as  between  the  par- 
ties to  the  attachment ;  and  it  is  too  late  for  third  persons  to  intervene  to  claim 
the  property  itself  or  a  privilege  on  it,  after  the  attachment  has  been  dissolved 
and  the  property  released.  The  intervenor  had  been  made  garnishee,  and  if 
in  his  answers  to  the  interogatories  he  had  set  up  his  claim  to  a  privilege  on  the 
cotton,  and  shown  that  it  had  come  into  his  possession  previous  to  its  seizure 
by  the  Sheriff,  his  privilege  would  have  been  protected  without  his  resorting  to 
the  remedy  by  intervention.  As  however,  he  did  not  assert  such  privilege  in 
the  character  of  garnishee,  it  was  too  late  to  intervene  in  the  suit  to  claim  a 
privilege,  after  the  cotton  had  been  bonded  by  his  becoming  security  for  the 
defendant,  to  satisfy  whatever  judgment  might  be  rendered  against  him.  The 
property  attached  belonged  to  the  defendant  and  the  court  therefore  was  seized 
with  jurisdiction,  notwithstanding  there  may  have  been  a  privilege  existing  in 
favor  of  a  third  party,  which  if  timely  asserted  would  have  made  it  fruitless 
for  the  plaintiff  to  proceed  any  further  with  the  suit  It  would  have  been 
different,  if  by  the  answers  of  the  garnishee,  it  had  been  shown  that  a  privilege 
existed  in  his  favor,  and  for  on  an  amount  which  would  absord  the  proceeds  of 
the  cotton,  unless  successfully  traversed,  the  answers  of  the  garnishee  under 
these  circumstances,  would  have  left  the  court  without  jurisdiction  as  to  the 
defendant,  there  bemg  in  fact  no  property  upon  which  its  juriadiction  could  be 
based. 
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The  intcirenor  offered  evidence  to  prove  that  the  Sheriff  had  erroneously   ^JJi^^T" 
returned  that  the  cotton  was  bonded  by  him,  as  agent  for  the  defendant,  and  ^* 

that  it  was  in  fact  the  intention  of  the  intervenor  to  bond  for  his  own  interest, 
as  having  a  privilege  on  the  cotton,  then  in  his  possession,  and  also  to  prove 
that  the  Sheriff  had  seized  no  cotton  but  that  which  was  in  the  intervenor^s 
possession.  The  evidence  was  rejected  and  a  bill  of  exceptions  reserved.  We 
think  the  intention  of  the  intervenor  to  bond  for  his  own  interest,  could  only 
be  shown  by  pleadings  in  the  case  or  by  the  bond  itself,  and  at  the  time  the  bond 
was  executed,  no  claim  had  been  set  up  by  the  intervenor,  by  plea  or  inter- 
vention filed  in  the  cause ;  the  bond  was  executed  in  the  name  of  the  defen  • 
daot,  the  intervenor  signing  it  as  his  agent  The  bond  recognizes  the  fact  of 
the  seizure  of  the  cotton  and  the  intervenor  is  estopped  from  proving  that  there 
was  DO  actual  seizure.  Whether  there  was  an  actual  seizure  of  the  cotton  or 
not,  the  intervenor  was  without  interest  to  oppose  the  plaintiff's  claim  after  the 
attachment  was  dissolved  and  evidence  in  support  of  his  demand  as  a  creditor 
of  the  defendant,  if  it  had  been  received  could  not  have  affected  the  plaintiff's 
rigjita. 

The  judgment  of  the  court  below  is  therefore  afSrmed  with  costs. 


McRae,  Cofpmau  &  Co.  V.  N.  Austin — On  Proceedings  against  Sureties. 

VLere  th«  proper^  attached  ifl  bonded,  the  attachment  is  dissolyed  and  the  bond  is  snbftitnted  for 
the  propertj  In  such  a  cate,  it  Is  not  necessary 'to  make  an  inventory  under  ArUcle  257  of  the 
Code  of  Practice. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Zkingston^  J. 
T.  X.  Waul,  for  plaintiff; 

There  was  no  property  under  the  control  or  within  the  jurisdiction  of  the 
court,  or  upon  which  the  judgment  of  the  court  could  be  made  effective  for  the 
intervenor.  The  property  attached  was  released  and  the  bond  substituted  for 
the  property,  for  the  purpose  of  satisfying  any  judgment  that  might  be  ob- 
tainai  by  the  plaintifl^,  and  no  question  of  ownership  or  privilege  on  the  pro- 
perty could  be  adjudicated :  nor  upon  the  bond,  the  condition  being  to  pay  or 
satisfy  such  judgment  as  should  be  rendered  in  the  case  then  before  it  I)orr 
V.  Kenhato  et  al,  18  La.  67 ;  Bealle  v.  Alexander,  1  Rob.  277 ;  same  case,  7 
Bob.  349. 

A  &ilure  to  make  an  inventory  under  some  circumstances  would  render 
the  Sheriff  liable  to  the  party  injured  thereby,  but  would  not  invalidate  a  judg- 
ment regularly  obtained,  when  the  return  shows  property  attached.  In  this 
case  no  return  of  inventory  was  necessary  or  proper,  as  the  Sheriff  had  no  pro- 
perty in  possession,  the  bond  being  substituted  therefor. 

/.  B.  it  O.  T.  Bemiss,  for  Judson  &  Taylor,  the  sureties: 

Fint. — ^The  attachment  is  a  nullity,  because  there  was  no  inventory  of  the 
property  attached  made  in  accordance  with  law ;  nor,  in  fact  any  inventory 
whatever  as  required  by  Art  257  C.  P.  All  the  formalities  required  by  law  in 
cases  of  attachment,  must  be  complied  with  under  the  penalty  of  nullity.  8  L. 
R.  18.     8  L.  R.  687.     12  R.  R.  227.     8d  Ann.  687.    6th  Ann.  262,  &c. 

Second. — ^There  was  no  property  attached  belonging  to  defendant,  Austin. 
Long  before  the  attachment  herein  was  sued  out,  the  cotton  seized  was  shipped 
to  8.  W.  Taylor,  and  bills  of  lading  received  by  Taylor. 

The  bill  of  lading  is  evidence  of  title,  and  when  the  con»gnment  is  made, 
the  property  is  no  longer  under  the  control  of  the  consignor,  nor  is  it  subject  to 
his  debta    2  R.  R.  842.     1st  Ann.  80.    8  Ann.  78,  &c. 
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McRab,  Oorr-  There  being  no  property  of  defendant,  Austin^  attached,  and  he  having 
MAK,^*  Co.  neither  been  personally  cited  or  made  his  appearance,  the  suit  was  at  an 
Tatloi.  end.  The  property  stands  in  place  of  the  defendant,  and  if  that  which  is  at- 
tached is  not  his,  then  the  defendant  is  not  in  court,  and  no  judgment  can  be 
rendered  against  him.  8  N.  S.  821 .  6  M.  R.  572.  17  L.  K  28.  4th  Ann.  187. 
2d  Ann.  569,  568,  1010.    4  Ann.  585,  &c 

The  attorney  appointed  by  the  court  can  not  waive  informalities,  nor  supply 
the  want  of  property  of  defendant  attached.     10  M.  K  472.     12  R.  R.  461. 

Third. — The  bonding  of  the  property  attached,  will  not  prevent  the  defen- 
dant or  his  sureties  from  showing  the  property  attached,  was  not  the.  property 
of  the  defendant  17  L.  R.  28.  The  securities  may  discharge  thenokselvcs  from 
liability,  by  showing  informalities  amounting  to  nullities.     2  R.  R.  510. 

There  being  no  legal  judgment  in  the  suit  against  AuMtin^  the  sureties  on 
the  bond  are  consequently  discharged.     2  R.  R.  510. 

The  particular  force  of  the  cases  cited  by  the  plaintiff,  18  La.;  1  R.  and 7 
R.,  does  not  present  itself  to  us.  In  those  cases,  there  was  a  conflict  about  the 
ownership  of  the  property  attached  after  it  was  bonded,  and,  consequently, 
had  passed  out  of  the  possession  of  the  ofiBcer  of  the  court. 

In  the  case  at  bar,  the  cotton  attached  is  in  the  possession  of  the  garnishee, 
who  claims  it,  and  the  question  is,  does  it  belong  to  the  garnishee,  who  is  made 
a  party  to  the  suit  by  plaintiff,  or  to  Austin^  the  defendant  The  case  in  2  R 
510,  fully  covers  the  point  The  judgment  of  the  inferior  court  should  be 
reversed,  and  the  rule  to  show  cause,  discharged,  with  costs  of  both  courts. 

OoDBN,  J.  (Sliobll,  C.  J.,  and  Voorhies,  J.,  absent)  The  appellants  were 
condemned  as  sureties  on  the  bond  given  to  release  the  attachment,  in  the  suit 
between  the  same  parties,  just  decided;  the  only  ground  of  defence  relied  on, 
besides  those  which  were  considered  in  the  other  case,  is  that  no  inventory  was 
made  of  the  property  attached,  as  required  by  Art  267,  G.  P.  We  agree 
with  the  Judge  of  the  court  below^  that  as  the  attachment  was  dissolved  by  a 
bond  being  substituted  for  the  property,  this  formality  was  waived  and  neither 
the  defendant  nor  his  sureties  could  make  any  exceptions  to  the  regularity  of 
the  proceedings  on  that  ground. 

For  which  reason  and  for  those  assigned  in  the  opinion  pronounced  in  the 
other  case,  it  is  ordered  and  adjudged,  that  the  judgment  of  the  court  below 
be  affirmed,  and  that  the  costs  of  this  appeal  be  paid  by  the  appellant 


S.  Ayles  17.  L.  Hawley  et  al. 


Until  notice  is  glren  of  Uic  tranifer  of  a  claim,  by  the  traniferree  to  the  person  on  whom  It  is  giTen, 
the  assignment  Is  incomplete  and  a  creditor  of  the  transferrer  may  legaUy  seise  and  appropriate 
it  to  his  own  debt.    G.  C.  9618. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Z.  L.  Levy,  for  plaintiff.  D.  C,  Lahatt,  for  defendant  and  appellant 
Campbell,  J.  Mrs.  Hawley,  being  a  judgment  creditor  of  John  Tarbe, 
seized  under  an  execution  thereon  issued,  a  judgment  rendered  in  the  District 
Court  of  Natchitoches,  in  favor  of  said  Tarbe  against  John  Kirk,  Cootee,  La- 
place A  Co.,  and  King.  Samuel  Aylee  by  third  opposition,  claims  to  be  the 
owner  of  the  judgment  seized,  it  having  as  he  avers,  been  purchased  at  a  sale 
of  the  effects  of  Tarhe,  made  by  him  as  syndic  of  his  own  creditors,  pursuant 
to  an  order  of  court  to  that  effect  Under  this  averment  of  ownership,  he  sued 
out  an  injunction,  inhibiting  Mrs.  Hawley  from  selling  the  judgment  seised. 
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On  the  triml  below,  the  injunction  was  perpetuated,  and  Mrs.  Eawley^  the  seiz-        -^"^ 
ing  creditor,  has  taken  her  appeal  Hawut. 

If  it  be  conceded  as  claimed  by  the  third  opponant  that  the  judgment  was 
adjudicated  to  him  at  the  syndic's  sale,  the  title  then  acquired  was  inchoate, 
and  could  only  be  completed  by  giving  notice  of  the  transfer  to  the  debtors. 
This  does  not  seem  to  have  been  donei  Indeed,  it  is  positively  established  by 
one  of  the  judgment  debtors,  that  no  notice  was  ever  given. 

It  is  well  established  that  until  due  notice  is  given  of  the  transfer  of  a  claim, 
by  the  transferre  to  the  perwa  on  whom  it  is  given,  the  assignment  is  incom- 
plete, and  a  creditor  of  the  transferer  may  legally  seize  and  appropriate  it  to 
his  own  debt  Civil  Code,  2618.  Slytei  r,  MeNuWi  heirs,  7  N.  S.  296.  Car- 
UnY.  Dwnartrait,  8  N.  S.  211. 

The  third  opponant  having  stood  by  silent,  for  ten  years^  without  asserting 
or  giving  notice  of  his  claim,  will  not,  under  such  circumstances,  be  heard  in 
opposition  to  a  judgment  creditor  of  the  ostensible  owner. 

It  is  proper  also  to  add,  Chat  there  is  no  proof  of  a  stay  of  proceedings,  nor 
l^al  proof  of  a  sale  to  Aylet. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed  and  proceeding  to  render  such  judgment  as  should 
have  been  rendered  in  the  first  instance^  it  is  further  ordered,  adjudged  and 
decreed,  that  the  injunction  granted  be  dissolved  at  the  costs  of  Samuel  Jylee, 
tiiird  opponant  and  appellee. 


Same  case  ok  a  Rehearing. 

Pan!  evUcne*  of  mn  aaeiioiiMr  la  not  admiasible,  when  oltfected  to,  to  eatablish  a  title  derived  through 
a  §fadke*»  nim  made  In  the  oourae  of  jadidal  prooeedlDgs.  There  auut  be  tome  written  eyldenoe 
to  Hvport mca  a  title. 


06DEN,  J.  (Slidell,  C.  J.,  and  Voorhies,  J.,  absent)  The  court  granted 
a  rehearing  in  this  case,  and  having  considered  the  points  made  by  the 
appellees  counsel  on  the  re-argument  of  the  cause,  are  of  opinion  that  the 
judgment  first  rendered  should  remain  undisturbed  for  the  following  reasons : 

1st  It  is  true  as  contended  by  the  appellees  counsel,  that  the  ceseio  bonortim 
vested  the  UUe  of  the  insolvent  in  his  creditors  for  the  purposes  of  the  ceseian, 
as  to  an  property  and  assets  which  previously  belonged  to  him,  whether  speci- 
lied  or  not  in  his  schedule ;  but  the  plaintiff  in  injunction,  has  not  shown  any 
Icgid  sale  by  the  syndic  of  this  particular  asset,  which  it  appears  still  belongs 
to  the  creditors. 

The  parol  evidence  of  an  auctioneer  or  cryer,  is  not  admissible,  where  ob- 
jection is  made  to  establish  a  title  derived  by  a  syndic's  sale  made  in  the  course 
of  jodictal  proceedings.  There  must  be  some  written  evidence  to  support  such 
a  tide,  and  the  plaintiff  neither  alleged  nor  proved  the  existence  and  loss  or 
destruction  of  such  written  title  and  the  parol  testimony  of  Phillips  having 
been  objected  to,  was  improperiy  received. 

It  is  therefore  ordered,  that  the  judgment  already  rendered  remain  undis- 
turbed as  the  judgment  of  the  court. 
47 
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Succession  of  W.  Reoax — Fanny  Cutter,  Opponent  and  Appellant. 

S.  B.  died,  leftTing  an  Inliuit  child;  hla  wfdow,  rery  shortly  after  his  death,  Uyed  in  ooskciibinace 
with  W.  R.,  who  took  poaseuion  of  the  property  of  the  deceased  and  treated  it  as  his  own,  and  to 
whom,  some  years  later,  she  was  married.  The  property  of  8.  B.  was  never  inyentoried  nor  ad> 
ministered,  nor  did  the  widow  take  oat  letters  of  totorshlp  of  her  minor  child  hy  the  first  husband. 
When  about  twenty-eight  years  of  age,  the  child  of  S.  B.  sued  the  succession  of  W.  R.  for  her 
Interest  In  her  father^s  estate,  of  which  he  had  taken  poesession.  To  this  action  the  defendant 
pleaded  the  prescription  of  four  years,  under  Article  8M  of  the  GItU  Code.  Hdd:  that  W.  R. 
was  in  no  sense  a  tutor,  but  rather  a  self  constituted  agent  or  intermeddler,  and  that  the  prescrip- 
tion of  four  years  was  inapplicable. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Strawhridge^  J. 
Van  Matrt  and  Eoselius^  for  the  Executrix.    X.  Spring  and  J,  R  Orymet^ 
for  opponent  and  appellant.    Benjamin  ^  Mieau,  for  Mrs.  Began.     Clarke  A 
Choiseul,  for  the  assignee. 

Buchanan,  J.  Fanny  Bagd,  wife  of  A  W.  Cutter,  is  appellant  from  a  judg- 
ment of  the  District  Court,  sustaining  the  plea  of  prescription  to  a  claim  set 
up  hy  her  against  this  succession,  as  heir  of  her  deceased  &ther,  Samuel  Boyd^ 
and  of  her  deceased  mother,  Ma^  Regan 

The  facts  as  disclosed  in  the  evidence,  are  as  follows:  Samuel  Boyd  died  in 
New  Orleans  in  September,  1824,  leaving  an  infant  child,  the  appellant,  issue 
of  his  marriage  with  Mary  Boyd^  his  surviving  widow.  The  property  in  posses- 
sion of  Samuel  Boyd  at  his  death,  consisted  of  two  slaves,  a  number  of  drajs 
and  horses,  and  the  stock  of  a  coffee-house  and  boarding-house ;  the  whole 
estimated  by  witnesses,  at  five  to  six  thousand  dollars  in  value.  After  BoydPe 
death,  his  widow  continued  to  carry  on  his  business,  with  the  assistance  of 
William  Regan^  who  had  been  in  her  husband^s  employ  as  a  drayman ;  with 
whom  she  cohabited  as  man  and  wife  from  a  period  immediatdy  succeeding  her 
husband^s  death,  and  who  exercised  the  entire  control  over  the  business  and 
property,  treating  it  as  his  ovm.  The  coffee-house  was  known  as  Regan's 
coffee-house.  Mrs.  Boyd  never  administered  on  the  estate  of  her  husband,  no 
inventory  was  made  of  the  same,  neither  did  she  take  out  letters  of  tutorship 
of  her  minor  chUd,  who  appears  from  the  evidence^  to  have  been  called  in  her 
childhood  by  the  name  of  Regard 

Although  Began  and  the  widow  Boyd  lived  together,  as  above  said,  from  the 
time  of  Boyd^B  death,  they  were  not  married  until  the  3d  of  September,  1829. 
Mrs.  Regan  died  in  February,  1843,  and  Regan  in  March,  1852.  Mrs.  Cutter 
made  her  claim  against  Regan's  estate  in  July,  1852,  at  which  date  she  must 
have  been  about  twenty-eight  years  of  age ;  and  the  prescription  which  has 
been  pleaded  in  bar  of  her  action  is  that  of  four  years,  under  Article  356  of 
the  Civil  Code,  which  reads  as  follows :  '*  the  action  of  the  minor  against  his 
tutor,  respecting  the  acts  of  the  tutorship,  is  prescribed  by  four  years^  to  begin 
from  the  day  of  his  majority." 

We  do  not  think  the  prescription  of  four  years  applicable  to  this  case.  Wil- 
liam Regan  was  never  the  tutor  of  the  minor  Fanny  Boyd,  either  by  appoint- 
ment of  court,  or  constructively,  under  Article  278  of  the  Civil  Code,  by  the 
decision  of  a  family  meeting  called  previous  to  his  marriage  with  her  moth^,  for 
the  purpose  of  retaining  the  tutorship  in  the  hands  of  her  mother.    The  obliga- 
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tion  of  Began  towards  the  appellant  was  rather  that  of  a  self  constituted  agent,  ^'^^^g^Ji"  ** 
cr  intenneddler;  and  there  is  a  very  remarkable  document  in  the  reconl, 
emanating  from  him,  of  which  the  only  reasonable  interpretation  would  seem 
to  be,  a  recognition  on  his  part,  of  the  extent  of  his  obligations  towards  his 
wife  and  her  child  by  her  first  marriage,  arising  out  of  his  conversion  of  the 
property  of  Boy^$  succession  to  his  own  use. 

The  document  in  question  purports  to  be  a  sale  by  authentic  act  of  certain 
real  estate  and  slaves,  for  a  price  of  four  thousand  one  hundred  dollars,  by 
Began  to  his  wife,  on  the  18th  January,  1848.  In  this  conveyance,  although 
the  parties  had  been  married  nearly  fourteen  years,  yet  the  vendor  is  described 
as  an  unmarried  man,  and  the  vendee  as  a  widow.  The  extraordinary  renun- 
ciation of  9tatu»  by  Mrs.  Began,  implied  in  this  notarial  act,  appears  to  be  only 
explicable  upon  the  idea  that  the  intention  was  to  secure  to  the  vendee  and  to 
her  daughter  the  equivalent  of  what  had  come  into  BsgavCi  hands  many  years 
before,  from  BoycTi  estate.  There  are  several  circumstances  related  by  the 
witnesses  which  favor  this  view.  Thus,  Began  mentioned  to  his  friends  that 
lie  was  apprehensive  of  trouble  from  Mrs.  Cutter,  ^  but  she  had  better  let  him 
alooe,  and  he  would  do  what  was  righf**  Again,  Mrs.  Cutter  has  actually 
possessed  as  owner  and  inhabited  the  house  at  the  comer  of  Nayades  and  Erato 
streets,  included  in  this  sale,  from  its  date  to  the  present  time. 

As  a  sale,  the  document  in  question  is  invalid  for  want  of  capacity  in  the 
parties  to  contract,  the  vendor  and  vendee  being  proved  to  have  been  at  the 
time  husband  and  wife.  C.  C.  2421.  But  it  is  not  without  importance  in  the 
point  of  view  above  mentioned,  as  a  circumstance  in  appellant's  case.  We  are 
justified  by  the  evidence  in  estimating  Samuel  Boyd's  property  at  the  time  of 
his  death,  at  about  five  thousand  dollars.  Deducting  some  horses  proved  to 
haTe  been  sold  by  his  widow,  that  property  came  into  the  hands  of  Began,  and 
wms  treated  by  him  as  his  own.  The  legal  presumption,  in  the  absence  of  proof 
to  the  contrary,  is,  that  it  was  property  of  the  matrimonial  community  of 
.Boyd  and  his  wife.  Consequently  one-half  belonged  to  the  widow,  and  one- 
half  to  the  appellant,  as  the  only  child  of  Boyd.  For  this  half,  amounting  at  a 
reasonable  estimate,  to  two  thousand  and  fifty  dollars,  the  appellant  has,  by 
Article  3283  of  the  Code,  a  legal  mortgage  on  the  property  of  William  Began, 
finom  the  3d  September,  1829,  the  date  of  his  marriage  with  the  widow  Boyd, 

The  appellant  is  also  entiUed  to  claim  as  heir  one-third  of  the  estate  of  her 
nkother,  which  has  not  yet  been  liquidated,  so  far  as  the  record  informs  us. 

The  judgment  of  the  District  Court  is  therefore  reversed :  and  it  is  decreed, 
that  the  account  of  administration  of  William  Began's  estate  be  amended,  by 
placing  thereon  the  appellant  Fanny  Boyd  Cutter  as  a  creditor  for  the  sum  of 
two  thousand  and  fifty  dollars,  with  legal  mortgage  from  the  Sd  September, 
1829 ;  that  the  rights  of  the  appellant  as  heir  of  her  mother  be  reserved ;  and 
that  the  appellee,  in  her  capacity  of  administrator,  pay  costs  in  both  courts. 
Behearing  refused. 
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Barnes  v.  New  Orleans  Canal  and  Banking  Co. 

There  if  no  law  nor  nuge,  nor  is  there  any  obltgration  in  ita  chmrter,  making  it  obligatory  on  (ke 
New  Orleaas  Canal  and  Banking  Oo.  to  keep  a  railing  along  the  margin  of  the  canal. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy^  J. 
Ogden  <lb  Leovy,  for  plaintiff.    B,  A,  Bradford  and  JRandell  Sunt^  for 
defendant. 

Campbell,  J.  We  are  unable  to  concur  in  the  conclusion  to  which  the 
Judge  of  the  District  Court  arrived.  It  is  not  pretended  that  the  road  is  not 
of  the  width,  or  that  it  is  not  built  of  the  materials  and  in  the  manner  pres- 
cribed by  the  charter. 

The  charter  provides  that  the  company  "  shall  lay  out  a  road  not  less  than 
twenty-five  feet  wide  along  the  whole  line  of  the  canal,  and  cover  the  same 
with  sand,  shells,  or  other  hard  substance,  so  that  it  may  at  all  times  be  suit- 
able for  carriages  to  travel  thereon.^*  That  these  provisions  have  been  faith- 
fully complied  with  with,  is  not  denied,  nor  is  it  pretended  that  the  road  was 
not  kept  in  perfect  order. 

It  is  true,  the  witnesses  generally  concur  in  the  opinion,  that  a  railing  along  the 
margin  of  the  canal  in  its  whole  length,  is  essential  to  the  safety  of  persons  driv- 
ing over  the  road ;  and  it  may  be  conceded  that,  if  such  a  railing  had  been  erect- 
ed, the  accident  from  which  the  loss  complained  of  in  this  case  resulted,  would 
not  have  happened.  It  is  in  proof  that  on  the  old  shell  road,  which  is  built  on 
the  margin  of  the  Bayou  St  John,  there  never  was  such  a  railing,  and  it  is 
notorious  that  this  precaution  is  no  where  resorted  to  in  building  roads  along 
the  banks  of  our  rivers  or  other  streams. 

We  know  no  law  or  usage  making  it  obligatory  on  the  company  to  erect 
such  a  railing ;  and  though  its  construction  might  have  rendered  the  road  safer, 
and  prevented  the  loss  complained  of,  yet  it  was  not  the  duty  of  the  company 
to  erect  it  either  under  the  general  law,  usage  or  their  charter,  they  ought  not 
to  be  held  liable. 

If  in  driving  through  the  city  or  along  the  margin  of  one  of  our  bayous,  the 
horse  should  take  fright  and  be  killed  from  dashing  himself  against  a  lamp 
post  or  wall,  or  should  leap  into  the  stream  and  be  drowned,  it  would  hardly 
be  pretended  that  the  city  in  the  one  case,  or  the  parish  in  the  other,  would  be 
liable  for  the  loss.  The  obligation  of  a  private  corporation  in  this  behalf,  is  no 
greater  than  that  of  a  public  or  political  corporation,  except  in  so  far  as  those 
obligations  may  have  been  imposed  by  the  act  of  incorporation,  and  it  has  been 
seen  that  nothing  in  defendant's  charter  makes  it  their  duty  to  build  a  railing 
to  prevent  horses  traveling  the  road  from  Jumping  into  the  canal. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  annulled  and  reversed,  and  that  there  be  judgment  in  favor  of 
the  defendants  with  costs  in  both  courts. 
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J.  A.  LusK  r.  J.  C.  SwoN— C.  B.  Church,  in  Warranty.  L^  ^ 

L.  kind  ft  daTe  to  S. ;  the  tlare  absconded,  and  L.  brought  rait  against  8.  for  Ita  ralne.  S.  pleaded 
that  ainoe  the  hiring  he  had  dlscorered  that  the  ilaTe  was  free.  L.  then  called  his  rendor  in  war- 
ranto* vho  excepted  to  the  proceeding.  HIM:  L.  had  no  right  to  call  his  render  in  warranty, 
attfaengh  it  was  not  improper  to  gire  him  this  jndicial  notice  of  the  allegation  of  the  fk-eedom  of  a 
riSTv  which  he  had  sold. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
R.  Mottf  for  plainti£    L,  Hunton,  for  defendant.    J.  W,  Price,  for  war- 
rantor and  appellant. 

OoDEsr,  J.  The  plaintiff  instituted  this  suit  to  recover  from  the  defendant 
the  ndue  of  a  negro  hired  by  the  defendant  from  the  plaintiff,  and  taken  to  St 
Loais  as  a  waiter  on  a  steamboat  commanded  by  the  defendant — ^the  negro 
faaTing  absconded  at  St  Louis  and  never  returned  to  his  master,  in  New  Or- 
leans. Among  other  defences  set  up,  the  defendant  relied  on  a  special  plea 
that  the  negro  hired  by  him  and  who  had  escaped,  was  free,  as  the  defendant 
bad  discovered  after  hiring  him.  The  plaintiff  then  called  in  warranty  Charles 
B.  Churchy  who  sold  the  negro  to  W.  B.  Bcugherty,  from  whom  the  plaintiff 
purchased  him  with  subrogation  to  BoughertyU  rights  of  warranty  against  his 
vendor,  Church,  The  warrantor  excepted  to  the  plaintiff^s  supplemental  peti- 
tion citing  him  in  warranty,  on  the  ground  that  the  plaintiff  had  never  been 
evicted  by  the  judgment  of  any  court,  and  that  no  suit  had  been  brought  either 
by  the  negro  himself  to  recover  his  freedom,  or  by  any  one  else  to  evict  him, 
and  that  plaintiff  had  no  right  in  law  to  call  him  in  warranty.  The  exception 
was  overruled,  and  after  a  trial  on  the  merits,  a  judgment  was  rendered  in 
fiivor  of  the  defendant,  discharging  him  from  all  responsibility  for  the  negroes 
escape,  bat  condemning  the  warrantor  to  pay  the  plaintiff  the  price  of  the  negro 
with  interest,  from  which  judgment  the  warrantor  has  appealed. 

We  think  the  court  below  erred  in  overruling  the  warrantor's  exception.  It 
is  the  defendant  only  who  when  sued,  in  jeviction  is  permitted  to  cite  his  vendor 
in  warranty.  The  Article  2495,  G,  C,  authorises  a  plaintiff  to  notify  his  ven- 
dor, when  he  is  obliged  to  commence  judicial  proceedings  against  one  disturb- 
ing him  in  his  possession,  of  the  action  which  he  is  commencing.  But  in  an 
action  like  this,  to  which  neither  the  negro  himself  is  a  party,  nor  any  one  else 
asBerting  a  titie  adverse  to  the  plaintiff,  the  Article  2496  of  the  Code  is  not 
applicable,  and  there  is  no  rule  of  practice  which  would  authorise  the  plaintiff 
to  proceed  against  his  warrantor,  except  by  a  direct  action  in  which  he  assumes 
the  burthen  of  proving  that  the  negro  was  free  when  he  purchased  him,  as  a 
groand  of  annulling  the  sale  and  recovering  back  the  price.  Although  we  are  of 
opinion  that  the  right  of  call  in  warranty  does  not  extend  to  this  case,  yet  we 
most  at  the  same  time  remark,  that  we  do  not  disapprove  the  practice  of  giv- 
ing a  judicial  notice  in  this  mode.  When  a  person  is  thus  called,  he  has  an 
oportanity  given  him  to  participate  in  the  proceedings,  with  the  right  to  decline 
the  call,  if  he  thinks  proper.  The  waiver  of  petition  and  citation  would  at 
least  stand  as  a  permanent  and  authentic  record  of  the  notification,  and  it  seems 
equitable  to  allow  the  party  making  the  call  this  privilege. 

ft  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  court  below, 
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^™        appealed  ih>m,  which  condemns  the  warrantor,  be  aroided  and  rererged,  and 
8wos.        that  the  suit  as  regards  him  be  dismissed  at  the  costs  of  the  plaintiff  in  both 
courts. 


J.  P.  Mason  v.  Police  Jury  of  the  Parish  of  Tensas  et  al. 

The  poliee  Jury  of  the  parUh  of  Tenus  bad  authority  under  the  etatnte  of  1888,  entitled  **  mm.  Act 
to  amend  an  Act  relative  to  the  building  of  the  lerees  in  the  pariah  of  Tensas,**  le.,  Ac.,  to  p«aa  am 
ordinance  imposing  an  annual  tax,  ad  ralorem,  upon  all  the  taxable  lands  in  the  parish  of  Tessas, 
for  building  and  repairing  leTses  on  the  Mississippi  rirer  in  that  parish.  SUdeU^  0.  J.  OampMl, 
J.,  and  Offden^  J.,  concurring. 

**  Taxable  lands**  comprise  buildings  on  lands,  so  as  to  authoriie  the  buildings  to  be  esttnutted  In 
making  an  assessment  for  taxation ;  for, in  legal  contemplation,  buildings  are  a  part  of  tlw  land. 
SUdell,  G.  J.    OtBmpbeU,  J.,  and  Offd^,  J.,  concurring. 

The  mere  fact  of  an  assessor  copying  his  assessment  roll  from  the  State  assessment,  (there  being  no 
application  for  correction  to  the  proper  officers  within  the  legal  delay,  and  it  being  admitted  that 
the  estimation  was  fair,)  does  not  make  the  assessment  inoperatlTe.  SUdellt  C.  J.  Oaa^abtSt  J., 
and  Ogdei^  J.,  concurring. 

The  general  authority  to  the  police  Jury  to  assess  and  collect  an  ad  90iormn  tax  upon  aU  t&zabla 
lands  In  the  parish,  is  controlled  by  the  Bubsequent  part  of  the  law  which  is  directory  to  the 
assessor,  and  requires  him  to  describe  the  lands  comprised  in  his  roll  by  the  owner's  name,  and 
lAe  number  qf  aerm  owned  by  each.  This  direction  can  only  apply  to  tracts  of  land,  other  th*B 
town  lots,  unless  those  lots  are  of  a  slae  sufficient  to  be  described  in  aeres.  ButAamiam^  J..  4ia> 
sentlng. 

Laws  which  giro  to  municipal  or  other  corporations  the  right  of  taxation,  are,  pro-tamto,  a  delcfa- 
tion  of  sorerelgn  power,  and  should  be  construed  frith  strictness.    Bvtehaman^  J.,  dlssentlD|f. 

The  law  requires  the  assessor  of  the  leTee  tax  to  make  the  assessment  himself,  and  to  make  tliat  a»> 
sessment  by  copying  from  the  State  assessment  roll  is  IllegaL     Voorhiet,  J.,  dissenting. 

APPEAL  from  the  District  Court  of  the  Parish  of  Tensas,  Perhin»,  J. 
StcLcy  A  SparroWf  for  plaintiff  and  appellant     T.  P,  Farrar^  for  defen- 
dant 

SLmBLL,  G.  J.  Under  the  statute  of  1850,  p.  83, 1  am  of  opinion  the  pofice 
jury  of  Tensas  had  authority  to  pass  an  ordinance  imposing  such  a  tax  as  is 
stated  in  the  petition  and  admitted  in  the  answer,  to  wit,  an  annual  tax,  ad  ra- 
lorem,  upon  all  the  taxable  lands  in  the  parish  of  Tensas,  for  building  and  re- 
pairing levees  on  the  Mississippi  river,  in  said  parish.  Such  ordinance  was  a 
legal  ordinance,  and  the  tax  a  legal  tax. 

I  am  also  of  opinion,  the  words,  "  taxable  lands,"  comprise  buildings  on 
lands,  so  as  to  authorize  them  to  be  estimated  in  making  the  assessment  That 
the  mere  naked  soil,  apart  from  the  buildings  attached  to  it,  is  alone  liable  to 
this  taxation,  seems  to  mo  untenable.  In  legal  contemplation  they  are  part  of 
the  land.  The  purpose  of  the  tax  is  to  protect  the  whole  landed  estate  of  the 
parish  from  injury  by  inundation.  There  might  perhaps  have  been  a  propriety 
in  the  Legislature's  authorizing  a  discrimination  between  lands  used  for  agri- 
culture and  those  employed  for  building  purposes,  between  rural  and  urban 
property ;  but  no  such  discrimination  has  been  made ;  and,  it  is  obvioQa,  both 
classes  of  property  would  be  benefited  by  protection  from  inundation,  althou^ 
the  degree  of  benefit  might  perhaps  be  greater  in  one  case  than  in  the  other. 

The  mere  fact  of  an  assessor's  copying  his  assessment  roll  from  the  State 
assessment,  (there  being  no  application  for  correction  to  the  proper  officer 
within  the  legal  delay,  and  it  being  on  the  contrary  admitted  that  the  estima- 
tion was  &ir,)  does  not  seem  to  me  to  make  the  assessment  inoperative. 
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I  think  the  appeUaat  should  take  nothing  by  his  appeal,  and  that  he  pay  the        H^nv 
costs  in  both  courts.  Paxibh  orTmAB 

Gajcpbbll,  J.    I  ooncor. 

Oomci,  J.  I  concur  in  the  opinion  of  Chief  Justice  Slidell. 
BuGHANAK,  J.,  dissenting.  The  defendants  derive  their  power  of  taxation 
for  creatii^;  and  keeping  up  a  special  fund  for  levee  purposes,  from  the  Act  of 
AflBemblj  of  1850,  page  82  of  the  Session  Acts.  The  4th  section  prescribes 
the  mode  of  assessing  said  tax,  in  the  following  words  f  "  Said  police  jury 
shall  annually  appoint  an  assessor  of  levee  taxes,  who  shall  make  an  assessment 
of  an  lands  owned  in  said  parish,  and  a  roll  thereof^  specifying,  opposite  each 
owner's  name,  the  number  of  acres  of  land,  valuation  and  amount  of  tax  as- 
seased."  The  evidence,  to  my  mind,  makes  it  doubtful  whether  a  separate 
levee  tax  roll  was  made  or  not 

Bat  granting  the  roll  was  made,  I  am  of  opinion  that  it  could  not  legally  in- 
dade  town  lots.  It  is  true,  a  previous  part  of  the  section  declares  that  the 
poliee  jury  may  assess  and  collect  an  ctd  valorem  tax  upon  all  taxable  lands  in 
the  parish ;  but  this  general  expression  is  controlled  by  the  subsequent  pas- 
sage quoted  above,  which  is  directory  to  the  assessor,  and  requires  him  to  de* 
Bcnbe  the  lands  comprised  in  his  roll  by  the  owner's  name,  and  the  number  of 
meree  owned  by  each.  This  direction  can  only  apply  to  tracts  of  land,  other 
than  town  lots,  unless  those  lots  are  of  a  size  sufficient  to  be  described  in  acres. 
Laws  which  give  to  municipal  or  other  corporations  the  right  of  taxation,  are, 
yretanto^  a  delegation  of  sovereign  power,  and  should  be  construed  with  stict- 
nesB.  In  the  law  now  under  review,  a  very  summary  process  of  seizure  and 
sale  is  accorded  to  the  police  jury  for  the  collection  of  its  levee  tax.  A  power 
which  involves  the  right  of  forced  expropriation,  cannot  be  too  jealously  guard- 
ed in  its  application.  Applying  these  principles  to  this  case,  I  find  a  right  of 
*««g«ang  a  tax  upon  land  according  to  the  number  of  acres  contained  in  the 
land  taxed.  This  law  is  not  fulfilled  by  an  assessment  which  does  not  express 
the  number  of  acres,  nor  applicable  to  land  of  less  quantity  than  an  acre. 
I  concur  in  the  opinion,  that  the  injunction  should  be  perpetuated. 
YooBHixs,  J.,  dissenting.  This  is  an  appeal  from  a  judgment  dissolving 
an  injunction  obtained  by  the  plaintlfiEl 

The  legality  of  a  levee  tax,  assessed  on  his  property,  under  the  4th  section 
of  an  Act  entitled,  *'  an  Act  to  amend  certain  sections  of  an  Act  relative  to  the 
building  of  levees  in  the  parish  of  Tensas,  and  to  create  a  special  fund  for  levee 
purposes,  and  enforce  the  collection  of  the  same,"  approved  2d  March,  1860 
is  the  only  question  presented  in  the  case.  That  section  empowers  the  police 
joTf  to  impose,  assess,  and  collect  an  annual  ad  valorem  tax  upon  all  the  taxa- 
ble lands  in  the  parish  of  Tensas,  for  building  and  repairing  levees  on  the 
jfiasiswppi,  within  its  limits.  To  this  end,  it  is  made  the  duty  of  the  police 
jury  to  appoint  annually  an  assessor  of  levee  taxes,  whose  duties  are  therein 
preseribed. 

The  property  of  the  appellant  on  which  the  assessment  was  made,  consisted 
of  two  lots  of  ground,  including  the  buildings  thereon  erected,  situated  in  the 
village  of  Waterproof,  and  appraised  at  $2000.  It  is  admitted  £hat  the  property, 
at  the  date  of  the  assessment,  was  of  the  value  placed  upon  it,  to  wit,  the  lots 
at  $400,  and  the  buildings  at  $1600.  The  evidence  shows  that  the  assessment 
made  by  the  assessor  of  the  levee  tax,  was  copied  from  or  based  upon  the  as- 
senment  of  the  State  taxes. 
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^^^Boa  The  grounds  of  objection  urged  by  the  appellant's  counsel  against  the  legali- 

Pakiu  or  TnraAs  ty  of  the  assessment,  are,  IsL  That  the  tax  could  only  be  levied  upon  the 
assessed  value  of  the  lots  alone,  and  not  upon  the  buildings.  2d.  That  s  sepa- 
rate assessment  of  the  taxable  lands  should  have  been  made,  and  the  levee 
tax  levied  upon  that  assessment 

I  think  the  last  objection  is  well  taken.  As  a  test  of  its  legality,  it  may  be 
asked,  whether  a  forced  alienation  under  this  assessment,  standing  as  a  judg- 
ment, would  convey  a  valid  title  to  the  purchaser f  I  think  not  The  terms  of 
that  section  are  too  plain  to  leave  any  room  for  doubt  as  to  the  meaning  of  the 
lawgiver.  The  duties  of  the  assessor  are  clearly  defined  :  He  "  shall  make  an 
assessment  of  all  lands  owned  in  said  parish,  and  a  roll  thereof,  specifying  op- 
posite each  owner's  name,  the  number  of  acres  of  land,  valuation  and  amount 
of  tax  assessed,"  &c.  In  our  law,  an  assessor  is  one  who  has  been  legally 
appointed  for  the  purpose  of  appraising  property  with  a  view  of  laying  a  tajc 
on  it  It  was  therefore  requisite  that  the  assessor  of  the  levee  tax  should  him- 
self have  made  the  assessment  But  it  is  urged  by  the  defendants'  counsd  in 
his  brief,  that  *'  the  State  and  school  tax  roll  is  presumed  to  contain  a  fair  as- 
sessment of  the  property  for  all  purposes.  Any  other  assessment  fairly  made, 
would  be  precisely  the  same,  and  the  adoption  by  the  police  jury  of  the  State 
assessment  roll  as  the  levee  assessment  roll,  made  ovt  by  W,  Brantz^  State^ 
parish  and  Utee  as$es8or^  is  to  all  intents  a  specific  assessment  for  levee  taxe& 
The  law  has,  therefore,  been  substantially  complied  with."  This  is  answered 
by  the  requirements  of  the  statute,  which  are  imperative,  that  the  assessment 
shall  be  made  by  the  assessor  of  the  levee  tax.  6  N.  S.  847.  7  La.  60.  10 
La.  288.    4  Ann.  252. 

There  is  no  proof  in  the  record,  that  W,  BranU  acted  in  both  capacities,  as 
State  and  levee  tax  assessor,  as  assumed  by  the  appellee's  counsel.  I  am, 
therefore,  of  opinion  that  the  judgment  of  the  District  Court  should  be  re- 
versed, and  the  injunction  made  perpetual. 


Succession  of  Nathan  Jarvis — On  the  Opposition  of  Barriers,  La- 

CAPERE  &  Co. 

Where  the  claim  li  against  an  executor  personally,  and  Is  for  less  than  $800,  the  appeal  will  be 
dismissed,  notwltht!t»nding  the  amount  of  the  saccession  may  have  exceeded  that  sum.  ArL  IIU 
does  not  apply  in  such  a  case. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
J.  Magne^  for  opponent : 

The  amount  in  dispute  being  only  $92  70,  this  case  does  not  come  within 
the  jurisdiction  of  the  court  '*  which  extends  only  to  cases  where  the  matter 
in  dispute  exceeds  $300."  Constitution  of  1845,  Art  68.  Constitution  of 
1862,  Art  62.  C.  P.  874,  875.  Copley  v.  Rosb,  A.  R.  310.  FrelUen  v.  Cop- 
ley, 2  A.  R.  911 ;  and  the  exceptions  pointed  out  by  those  instruments  in  rela- 
tion to  the  legality  or  constitutionality  of  taxes,  Jbc,  or  to  fines,  &c.,  imposed 
by  municipal  corporations,  are  clearly  inapplicable  here. 

It  is  contended,  that  there  is  another  exception  in  all  succession  cases ;  but 
this  is  clearly  a  mistake.  The  succession  cases  may  be  divided  into  two  clas- 
ses :  1st,  those  in  respect  to  the  appointment  or  removal  of  curators,  adminis- 
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trators,  Ac. ;  and  2d,  those  in  which  some  property  or  right  of  property  is  liti-    Scoowkw  or 
gited,  ^^^^  '^■^"• 

On  the  cases  of  the  first  class,  in  which  the  parties  are  merely  contending 
for  the  administration  of  the  estate,  the  jurisprudence  was  during  many  years 
ansettled — not  as  to  the  basis  of  $300  giving  jurisdiction,  on  which  all  agreed — 
but  IS  to  the  way  of  fixing  that  basis ;  thus  it  was  contended  on  one  side  that  the 
imoaot  giving  jurisdiction  was  the  total  value  of  the  estate  to  be  administered 
npoo,  while,  on  the  other,  it  was  contended  that  it  was  only  the  value  of  the 
coounissions  which  those  curators,  &c,  were  entitled  to.  This  uncertainty, 
hoirever,  was  done  away  by  the  promulgation  of  the  Code  of  Practice,  declar- 
ing that  the  amount  of  the  estate  was  the  true  basi& 

Besides,  it  must  be  observed :  1st,  that,  in  this  case,  the  appellant  is  now 
acting  in  his  personal  capacity,  the  judgment  a  quo  being  rendered  against  him 
personally;  2d,  that  this  case  has  no  relation  whatsoever  to  the  appointment 
or  removal  of  the  executor. 

Durant  S  Horner^  for  executor  and  appellant: 

The  claim  of  the  appellees  was  less  than  $300 — but  this  matter  was  in  the 
nature  of  a  cojieur$o^  and  the  whole  estate  exceeds  $300.  This  court,  there* 
fore,  has  jurisdiction.  See  C.  P.  1049,  1050.  L.  C.  1152.  8  L.  R.  166.  11 
L  K  462.    3  Rob.  5.     12  Rob.  415.     2  An.  189. 

BccHAKAN,  J.  In  this  case,  the  matter  in  dispute  is  only  ninety-two  dollars 
and  seventy  cents.  The  Article  1152  of  the  Civil  Code  is  not  considered  to  be 
applicable  to  the  present  case,  which  is  an  appeal  from  a  judgment  against  an 
czecntor  personally. 

Appeal  dismissed,  with  costa 


State  v.  Cornblius   Boyle. 

^lite  expretriy  Included  bj  tbe  statute,  SondAj  mut  be  exdaded  wben  a  eertain  number  of  days 
if  aHowed  to  a  defendant  in  a  criminal  case.  Therefore,  under  the  9tHb  section  of  the  Statute  of 
IW,  which  requires  that  a  copj  of  the  indictment  and  list  of  the  Jury  be  delirered  to  the  prisoner 
St  least  two  entire  days  before  he  Aall  be  tried,  the  prisoner  is  entitled  to  two  entire  days  exdn- 
if  ▼«  of  fluDday. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  L(mie^  J. 
Mone^  Attorney  General,  for  the  State.    May /us  S  JFMdy  for  the  pri- 
uner. 

Ogde5,  J.  The  defendant  was  indicted  for  the  crime  of  murder,  and  having 
been  tned,  convicted,  and  sentenced  to  death,  appeals  to  this  court  for  relief. 
The  record  contains  a  bill  of  exceptions  to  the  opinion  of  the  Judge  of  the 
court  below,  overruling  a  motion  which  was  made  for  a  continuance.  This  bill 
of  exceptions  states,  ''the  defendant  also  insisted  that  he  i  ad  not  had  suf- 
flieot  legal  notice  of  the  trial  of  this  cause,  and  makes  the  Sherift's  return  a 
put  of  this  bill  of  exceptions^"  The  return  of  the  Sheriff  incorporated  in  the 
hin  of  exceptions,  is  his  return  of  service  on  the  prisoner,  of  a  copy  of  the 
indictment  and  list  of  the  jury,  which  by  the  d5th  section  of  the  Statute  of 
ld(^,  it  is  required,  should  be  delivered  to  the  prisoner  at  least  two  entire  days 
before  he  shall  be  tried.  This  return  shows  the  service  to  have  been  made  on 
^  the  23d  of  April,  and  the  trial  of  the  prisoner  took  place  on  the  26th  of  April. 
One  of  the  days  intervening  was  Sunday ;  and  we  are  called  on  to  decide, 
whether  the  two  entire  days  allowed  to  the  prisoner  under  the  statute,  between 
48 
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gf  AW  the  service  of  the  indictment  and  jury  list,  and  his  trial,  are  judicial  days  or 
BoTui.  exclusive  of  Sunday.  That  ground  is  not  specially  stated  in  the  bill  of  excep- 
tions, but  we  consider  it  substantially  embraced  in  the  objection  made,  that  he 
had  not  sufficient  notice  of  the  trial,  as  shown  by  the  Sheriff  ^s  return  of  the 
service  of  copy  of  the  indictment  and  jury  list  There  could  be  no  other  ob- 
ject in  the  law  requiring  this  service  to  be  made  on  the  prisoner,  except  to  ena- 
ble him  to  prepare  for  his  defence  and  to  ascertain  the  character  of  the  jury 
summoned  to  try  him.  Sunday,  is  declared  by  a  statute  of  the  State  to  be  a 
day  of  rest,  and  this  is  a  recognition  by  law  of  the  divine  commandment  to 
abstain  from  secular  employment  on  that  day.  Considering  the  object  and  in- 
tention of  the  statute  according  to  the  prisoner  two  entire  days  from  the  ser- 
vice on  him  of  the  indictment  and  jury  list,  must  have  been  solely  to  enable 
him  to  exercise  within  that  delay,  proper  diligence  in  securing  the  attendance 
of  witnesses,  communicating  with  his  counsel,  and  otherwise  preparing  for  his 
defence,  we  cannot  consider  Sunday,  which  is  set  apart  by  law  as  a  day  of  rest, 
as  included  within  the  delay  thus  accorded  to  him.  In  civil  proceedings,  our 
law  has,  in  some  cases,  expressly  declared  Sunday  to  be  included,  and  in  others 
to  be  excluded  in  the  delays  fixed  for  doing  certain  acts.  However  the  mle 
may  be  in  civil  cases,  we  think,  unless  expressly  included  by  the  statute,  San- 
days  must  be  excluded,  when  a  certain  number  of  days  is  allowed  to  a  defen- 
dant in  criminal  cases. 

On  this  ground,  we  feel  bound  to  reverse  the  judgment  of  the  court  below, 
and  order  a  new  trial 

Judgment  reversed  and  cause  remanded. 

Cakpbell,  J.,  (with  whom  concurred  Buchanan,  J.)  In  this  case,  a  copy 
of  the  indictment  and  a  list  of  the  jury  were  served  on  the  defendant  in  pri- 
son on  Friday,  the  2Sd  of  April,  1863.  He  was  tried  on  Monday,  the  26th  of 
April. 

By  the  85th  section  of  the  Act  of  1805,  it  is  provided  that,  in  capital  cases^ 
a  copy  of  the  indictment  and  a  list  of  the  jury  who  are  to  pass  on  his  trial, 
shall  be  delivered  to  him  at  least  two  entire  days,  before  he  shall  be  tried.  Hie 
defendant  objected  to  go  to  trial  on  the  ground,  that  he  had  not  received  suffi- 
cient legal  notice  of  the  trial  of  the  cause. 

On  these  facts,  two  questions  arise : 

1st.  Had  the  accused  due  notice  of  trial  f 

2d.  Was  he  served  with  a  copy  of  the  indictment  and  a  list  of  the  juiy  at 
least  two  entire  days  before  the  trial  ? 

I.  Although  there  is  no  statute  in  this  State,  expressly  requiring  a  notice  of 
trial  in  criminal  cases,  it  is  evident  that  the  accused  cannot  exercise  the  rights 
guaranteed  to  him  by  the  Constitution  and  laws  of  Louisiana,  without  such  a 
notice.  How  can  he  practically  exercise  the  right  given  to  him  by  the  85th 
section  of  the  Act  of  1805,  to  produce  lawful  witnesses  in  his  d^enee^  and  to 
"  Kate  process  to  compel  his  witnesses  to  appear  on  his  trial,"  unless  he  first 
receive  notice  of  the  time  and  place  of  trial  ?  How  can  he,  without  such  no- 
tice, enjoy  the  right,  secured  to  him  by  the  lOSd  Article  of  the  Constitution,  **oi 
leing  heard  hy  himself  or  counsel;"  of  "  meeting  the  witnesses  face  to  facef^ 
and  of  having  ^^  compulsory  process  for  obtaining  witnesses  in  his  f*rccrf^ 
Similar  questions  might  be  asked  concerning  other  legal  and  constitutional 
provisions.  These  are  sufficient,  however,  to  show  that  the  accused  is  entitled 
to  have  notice,  that  is  to  say,  to  be  informed  of  the  time  and  place,  when  and 
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vliere  he  is  to  be  tried.  No  statute  prescribes  any  precise  form  of  giving  this  Btati 
notice  or  information.  But  the  Constitution  and  lairs  necessarily  imply  that  boti«. 
notice  of  trial  must  be  given  in  criminal  cases. 

Nmo  inauditttg  punitur.  It  is  indeed  a  principle  penrading  our  free  insti- 
toUoDs,  that  no  one  is  to  be  condemned  unheard.  '*  Whenever  justice  is  fully 
tod  impartially  administered,  it  must  be  a  fundamental  rule,  that  the  party 
impleaded  shall  have  due  notice  of  when  and  where,  and  against  what,  he  is 
to  defend  himselfl"  This  is  the  language  of  an  American  jurist.  "Justice 
reqnins,  if  there  be  no  notice,  or  if  it  be  insuflScicnt, — there  having  been  in 
troth  DO  trial — that  the  verdict  be  set  aside,  unless  the  defendant  have  waived 
it  Want  of  doe  notice  therefore  has  been  held  to  be  a  proper  ground  for  a 
motioD  for  a  new  trial.^'  Graham  on  New  Trials.  And  this  is  the  law  of  criminal 
as  well  as  of  civil  cases.  In  Bex  v.  Bear^  2  Salk.  646,  the  court  says :  In  cases 
of  aoqoittal,  on  indictments  for  libel,  new  trials  were  never  allowed,  unless  the 
aeqaittals  were  procured  by  fraud  or  mal-practice.  ^*  In  indictments  fbr  per- 
jnnr,  we  never  do  it  because  the  verdict  is  against  evidence ;  but  if  you  prove 
itri^  as  no  notice^  it  is  otherwise."  So  in  an  information  in  the  exchequer, 
agunst  Stevens  db  Frail,  the  court  held,  that  each  defendant,  though  they  were 
ptftnerB  in  trade,  and  the  charge  against  them  was  for  smuggling,  was  entitled 
to  i  separate  cotice  of  trial,  and  Prall  not  having  been  served,  the  verdict  was 
set  uide,  and  a  new  trial  was  granted  as  to  both  defendants.    3  Price,  72. 

Upon  a  motion  for  a  new  trial,  on  account  of  the  insufficiency  of  the  notice, 
tlie  oomi  shall  inquire  whether  the  defendant  was  misled  or  prevented  from 
preptring  his  defence,  or  injured  and  deprived  of  any  legal  or  constitutional 
right  thereby ;  and  should  grant  or  refuse  the  motion  in  the  exercise  of  a 
Boond  legal  discretion. 

I  flee  no  reason  to  believe  that  the  defendant  in  this  case,  had  not  due  notice 
of  trial,  or  was  deprived  of  any  right,  unless  he  was  not  served  with  a  copy  of 
the  indictment,  and  a  list  of  the  jury  in  due  time.  And  this  leads  to  examine, 
whether  the  two  entire  day$,  mentioned  in  the  Statute  of  1805,  are  to  be  inter- 
preted as  judicial  days,  exclusive  of  Sundays. 

n.  If  this  were  res  integra,  I  would  unhesitatingly  pronounce  the  two  days 
mentioned  in  the  statute,  to  mean  judicial  days.  In  general,  when  a  certain 
nofflber  of  days  is  allowed  for  pleading,  &c.,  Sundays  are  reckoned  the  same 
tB  other  days,  in  England  and  in  the  United  States.  But  it  would  be  an  error  to 
BQppoae  that  Sunday  is  die$  non  juridieue,  only  for  matters  to  be  transacted  in 
court  The  maxim  is,  dies  dominievs  non  est  juridieus.  The  Lord's  day  is 
not  the  law's  day.  ''Sunday  is  not  a  day  for  judicial  proceedings  or  legal 
purposes."  Broom's  maxims.  Service  of  a  summons  on  a  Sunday  is  void — 
no  arrest  can  be  made,  or  process  served  on  a  Sunday,  except  for  treason,  felo- 
oj  or  breach  of  the  peace.  Service  of  a  declaration  or  of  a  rule  of  court  must 
not  be  made  on  that  day  ;  nor  can  an  attachment  be  put  in  force,  or  an  execu- 
tion be  executed  then.  Broom  19.  Coke  says:  the  Sabbath  day  is  not  dies 
jvridieus,  for  that  ought  to  be  consecrated  to  divine  service.  Sunday  is,  by 
the  laws  of  Louisiana,  a  day  of  rest  A  judgment  by  default  may  be  made 
final,  after  the  lapse  of  three  days,  said  the  C.  P.  a.  812.  This  meant,  said 
this  court,  three  judicial  days,  excluding  Sunday,  on  which  day  the  court  can- 
not hold  its  sessions  The  same  interpretation  was  given  to  a  similar  provision 
in  the  Sutute  of  1806.  7  M.  R  860.  So  the  days  allowed  for  moving  for  a 
new  trial,  by  the  Act  of  1805,  c.  16,  were  judicial  days,  according  to  the  deci- 
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Brin         61011  in  1  M.  20.    Still,  as  a  general  rale,  Sundays  are  reckoned  among  the  dmvs 
BoTLi.        granted  for  pleading,  &c.,  in  England  and  the  United  States,  according  to  the 
common  law. 

But  the  common  law^  did  not  require  a  copy  of  the  indictment  or  a  list  of 
the  jury  who  were  to  try  them,  to  be  delivered  to  persons  accused  of  capital 
offences.  In  process  of  time,  however,  statutes  were  passed  regulating  trials 
for  treason ;  by  the  provisions  of  which,  persons  accused  of  treason  were  enti- 
tled to  a  copy  of  the  indictment,  five  days  at  least,  and  a  list  of  the  jury  who 
were  to  try  them,  two  days  at  least  before  their  trial.  St  V  Will.  8,  c.  8.  SL 
7  Ann.,  ch.  81,  s.  10.  It  appears,  according  to  the  discourse  of  Foster,  that, 
on  the  several  trials  for  treason  in  Surrj,  in  1746,  the  accused  were  served 
with  copies  of  their  indictments  five  days  before  their  arraignment,  ezclasive 
of  the  day  of  arraignment,  the  day  of  service,  and  the  intervening  Sunday — 
**  Sunday  not  hein^  a  day  on  which  pruoners  may  he  presumed  to  he  adzttitkg 
with  counsel^  and  preparing  for  their  d^ence''^ — ^that  the  same  course  was 
adopted  in  a  commission  which  sat  in  the  North,  in  the  summer  of  that  year ; 
and  that  a  similar  course  had  been  previously  pursued  upon  a  commission  in 
1716.  Sunday  was  excluded,  he  adds,  ex  majori  eauteld  and  in  favor  of  life — 
and  not  of  absolute  necessity,  though  it  is  best  to  follow  precedents  if  time  win 
allow  it  **  It  was  done  for  greater  caution,  and  to  obviate  all  objections ;  but 
the  statute  doth  not  require  it.**  Whatever  may  have  been  the  grounds  on 
which  this  practical  interpretation  of  the  English  statute  was  based,  it  is  cer- 
tain, that  under  the  well  settled  practice  of  the  courts  in  England,  Sunday  is 
not  included  in  the  five  days  allowed,  by  the  statute,  to  the  accused  to  prepare 
for  their  defence. 

This  is  expressly  so  stated  by  East,  vol.  1,  p.  112.  Chitty  says :  "  By  gene- 
ral practice  too,  the  time,  at  least  with  respect  to  the  copy  of  the  indictment,  is 
reckoned  exclusive  of  Sunday,  as  that  is  a  day  on  which  it  will  not  be  pre- 
sumed that  the  prisoner  is  preparing  for  his  defence,  though  this  indulgence  is 
not  given  by  the  statute.**  And,  in  a  note,  he  adds :  "  It  is  said  in  Lord  Ers- 
kine*s  speech  on  the  trial  of  Hadfield^  that  a  defendant  had  fifteen  days  before 
trial.**     1  Chitty,  406  and  note  m. 

Taking  it  then  to  be  established,  that  the  practice  in  England,  excluded  Sun- 
days from  the  five  days  granted  the  accused  in  cases  of  treason  by  statute,  to 
prepare  a  defence;  it  would  seem  clear  that  our  Legislature  intended  to  exclude 
Sundays  from  the  two  days  granted  the  accused  in  capital  cases  by  the  Statute 
of  1805,  to  prepare  their  defence.  For,  upon  a  close  examination  and  compa- 
rison of  these  statutes,  it  is  manifest  that  the  provisions  and  the  language  of 
our  Act  of  1805,  are  mainly  borrowed  from  the  English  statute,  with  this  dif- 
ference however :  The  English  statute  granted  a  delay  of  five  days  at  least, 
between  the  delivery  of  the  indictment  and  the  trial,  while  our  statute  grants  a 
delay  of  two  days  at  least;  and  the  English  statute  confined  the  right  to  re- 
ceive a  copy  of  the  indictment  to  cases  of  treason,  while  our  statute  extends 
the  right  to  all  capital  cases.  In  borrowing  the  provisions  and  language  of  the 
English  statute,  our  Legislature  doubtless  intended  that  they  should  be  un- 
derstood and  interpreted  according  to  the  settled  construction  and  practice  o 
the  Court  of  King's  Bench  in  England. 

And  this  view  is  strengthened  by  a  consideration  of  the  inconvenience  and 
evils  which  would  result  from  any  other  construction.  The  delay  between  the 
delivery  of  the  indictment  and  the  trial  of  the  accused,  needs  not  be  more  than 
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tvo  entire  days.    Now,  suppose  the  8th  of  January,  Christmas,  or  any  other         Stati 

legal  holiday  to  be  a  Saturday,  and  a  party  accused  of  a  capital  crime  to  be         Botlb. 

senred  in  prison  on  Friday  afternoon,  with  a  copy  of  the  indictment  and  a  list 

of  the  jury  who  are  to  try  him  on  the  following  Monday.     The  courts  and  the 

public  oflices  will  be  closed  on  Saturday,  and  he  will  be  unable  to  procure  sub- 

pCBitts  to  compel  his  witnesses  to  attend  his  trial,  or  if  he  procure  them,  to 

hare  them  serred ;  he  will  be  in  the  same  situation  on  Sunday.     If  the  two 

dajs  granted  him  by  the  Statute  of  1805,  do  not  mean  judicial  days,  he  may 

be  forced  into  a  trial  on  Monday,  without  having  an  opportunity  of  summoning 

his  witnesses,  or  preparing  his  defence.     And  yet  the  Constitution  expressly 

declares,  "^  ahaU  have  eompuUory  process  /or  obtaining  witnesses  in  his  fa- 

wf."    He  might  thus  be  deprived  of  the  right  of  defence  under  our  free 

American  institutions. 

The  object  of  the  Legislature  was  solely  to  enable  the  accused  to  prepare 
foDj  for  his  defence,  by  exercising,  within  the  two  days  allowed  him,  his  right 
of  communicating  with  his  counsel,  securing  the  attendance  of  witnesses,  and 
taking  other  steps  for  his  defence.  The  time  allowed  for  this  purpose  is,  at 
best,  very  short;  to  make  it  shorter  by  judicial  construction,  is  to  obstruct,  if 
not  to  defeat  the  object  of  the  laws.  To  decide  that  the  two  days  do  not  mean 
judicial  days,  would,  in  the  case  supposed,  annihilate,  for  the  practical  and  sub- 
stantial purpose  of  defence,  the  time,  and  amount  to  a  repeal  of  the  statute. 
Sorely,  **the  great  inconvenience  which  might  result  from  such  a  construction, 
afibrds  fair  grounds  for  supposing  that  It  could  not  be  what  was  contemplated 
bj  the  Legislature,  and  warrants  the  court  in  looking  for  some  other  interpre- 
tation." 11  M.  k  W.  928.  10  M.  &  W.  434.  Argumentum  ab  ineonvenientij 
flurimum  vdUt  in  lege. 

For  these  reasons,  I  would  unhesitatingly,  if  this  were  res  Integra^  declare 
that  the  two  days  mentioned  in  the  statute,  mean  judicial  days,  and  are  exclu- 
sive of  Sundays,  and  that  the  defendant  is  entitled  to  a  new  trial. 

It  having  been  strenuously  urged  in  argument  that  the  uniform  practice  in 
ibis  State,  since  the  adopting  of  the  Act  of  1805,  has  been  to  include  in  the 
count  an  intervening  Sunday,  the  majority  of  the  court  long  doubted  the  pro- 
priety of  disturbing  what  seemed  the  established  practice.  Though  we  re- 
garded this  practice  as  dangerous  and  fraught  with  mischief,  it  was  considered 
not  inconsistent  with  the  terms  of  the  statute,  when  construed  by  the  English 
authorities  alone  referred  to,  and  were  therefore  disposed,  though  with  reluc- 
tance, to  yield  to  what  was  deemed  established  usage,  the  force  of  authority. 

That  the  practice  in  the  criminal  court  of  this  district  has  been  as  is  stated, 
is  no  doubt  true ;  and  in  confirmation  of  this,  one  of  my  brethren  called  our 
attention  to  other  records  on  our  files,  in  which  an  intervening  Sunday  was  in- 
dnded  as  other  days  ;  though  it  is  proper  here  to  state,  that  in  those  cases  the 
prisoner  did  not  urge  this  as  a  reason  why  he  should  not  be  put  tipon  his  trial. 

We  have  likewise  been  advised  by  another  of  our  brothers,  who  was  long 
engaged  in  the  practice  and  upon  the  bench  in  a  country  district,  that  in  the 
courts  over  which  he  presided,  the  invariable  rule  was,  to  exclude  Sunday  in 
the  count  In  other  parts  of  the  State,  the  practice,  it  is  believed,  has  been 
different. 

It  is  important  in  so  grave  a  matter,  involving  as  it  does  the  rights  and  even 
the  life  of  the  citizen,  that  a  uniform  practice  in  this  respect  should  obtain 
throughout  the  entire  State ;  and  believing  that  ths  rule  as  settled  by  the 
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^^w  English  courts,  is  more  in  conformitj  with  the  Constitution,  laws  and  policy  of 
BoYLi.  our  State,  and  better  calculated  to  promote  the  ends  of  justice  than  that  under 
which  the  Court  of  the  First  District,  and  other  of  our  courts,  have  acted,  I 
am  of  opinion  that  the  practice  of  those  courts  should  not  be  sanctioned,  but 
that  the  rule  of  the  English  courts  should  govern  and  be  enforced  in  all  the 
courts  of  the  State  having  criminal  jurisdiction,  and  this  is  the  unanimous 
opinion  of  the  court. 


James  A.  Bass  et  als.  v,  K.  J.  Chambliss,  Executor. 

Where  an  administrator's  account  has  been  homologated,  he  wiU  not  be  liable,  under  the  Act  of  1887, 
to  pay  interest  on  the  balance  in  his  hands . 

It  is  the  duty  of  an  administrator  to  use  all  legal  means  to  collect  from  the  succenion  of  his  prede- 
cessor In  office  the  balance  due  to  the  estate,  and  he  will  be  boand  for  the  lose  which  may  result  to 
the  estate  In  consequence  of  his  failure  to  do  so.  Yet  this  delinquency  does  not  nit^ect  him  to 
pay  the  Interest  imposed  by  the  3  ct  of  1887,  on  Executors  who  have  failed  to  deposit  money  col- 
lected in  bank,  and  he  will  only  be  bound  to  pay  five  per  cent,  interest. 

The  charge  made  by  an  administrator  for  lawyer*s  fees  for  the  preparation  of  his  account,  will  not 
be  allowed,  when,  by  his  deli^y,  he  has  compelled  the  heirs  to  sue  for  its  rendition. 

Where  the  executor  has  been  guilty  of  great  irregularity  in  keeping  his  accoonta— ^f  omlasionfl  to 
report  annually — of  mingling  the  alTairs  of  the  estate  with  his  own,  of  an  upjustifiable  concealment 
of  funds  received  and  arrangements  made  with  debtors— of  a  use  of  the  trust  funds,  and  a  con> 
tinnous  effort  during  a  long  period  to  protract  the  litigation  and  keep  the  heirs  out  of  their  estate, 
he  will  be  sul^ect  to  the  application  of  the  rule,  "  Omnia  pr^tunwrnter  eonths  sfwKotorcm.** 
Slidell,  0.  J. 

An  Executor  who  has  incurred  a  liability  at  a  particular  date  for  a  sum  of  money,  by  reason  of  hSs 
mal  administration,  is  as  much  bound  for  Interest  as  If  he  had  actually  received  cash  belonging  to 
the  succession,  for  the  statute  of  18th  March,  1887,  imposed  the  obligation  to  pay  ten  per  cent. 
interest,  not  only  on  cash  actually  collected,  but  "  on  all  sums  for  which  he  may  be  re^onsihlc.'* 
Slidbul,  C.  J.,  dissenting. 

Discussion  of  the  rights,  duties  and  obligations  of  administrators. 

A  PPEAL  from  the  District  Court  of  the  parish  of  Carroll,  Perkins,  J. 
J\.    Short  &  Parham,  Stacy  db  Sparrow,  and  Geo.  S.  Yerger,  for  plaintiff: 

1.  The  non-payment  of  interest  will  be  resisted,  because  it  is  said,  neither 
the  code  nor  the  statute  law  of  the  State  make  any  provision  for  the  payment 
of  interest  by  executors,  administrators,  curators,  or  persons  who  occupy  a 
fiduciary  relation,  except  in  the  case  of  tutors ;  and  because,  if  interest  could 
be  charged  ordinarily,  it  ought  not  to  be  charged  in  this  case,  as  the  fund  in 
the  executor^s  hands  arose  principally  from  notes  collected,  which  had  from  one 
to  ten  years  to  mature ;  and  that,  by  the  directions  of  the  will  of  Job  Bcut,  the 
fund  was  not  to  be  distributed  to  the  heirs  until  the  last  note  fell  due,  to-wit. 
in  1845. 

The  Code  (see  Articles  2894,  2896,  2896,  1929,  1930, 1981,)  provides  what 
shall  be  the  rate  of  judicial  and  conventional  interest  on  loans  of  money,  or 
the  withholding  of  money  due  by  contract.  It  also  specifies  the  cases  wherein 
interest  shall  be  recoveted.  All  of  which  contemplate  the  relation  of  debtor 
and  creditor,  or  a  contract,  express  or  implied.  It  is  therefore  granted,  that 
there  is  no  express  provision  made  for  payment  of  interest  on  money  in  the 
hands  of  trustees,  executors  or  administrators.  But  the  court  will  notice,  that 
this  is  also  the  case  in  the  statutes  of  Great  Britain,  New  York,  and  all,  or 
nearly  all,  of  the  States  in  the  American  Dnion.  See  English  Statutes,  New 
York  Statutes,  North  Carolina  Statutes,  &c. 

If,  therefore,  this  objection  were  a  good  one,  it  would  prove  that  the  British 
courts,  and  the  courts  of  the  American  States,  have  been  most  lamentably 
ignorant  upon  the  subject 
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Bat  the  argament  is  founded  on  a  total  misapprehension  of  the  question.  Bias  wt  all 
Interest  is  not,  and  never  has  been  adjudged  against  trustees,  upon  the  ground  chambum. 
that  it  is  given  by  statutory  enactment,  or  the  positive  provisions  of  a  code. 
Nor  is  it  given  by  any  analogy  to  such  statutory  provision.  Trustees  are 
cfaaiged  upon  a  distinct  prir.ciple — a  principle  of  universal  jurisprudence — a 
principle  of  sound,  enlightened  policy.  It  is  this :  that  trustees  will  not  be 
permitted  to  use  the  trust  fund  for  their  individual  benefit,  nor  will  they  be 
permitted  to  trade  with  the  fund,  or  make  profit  on  it,  or  use  it  any  way  incon- 
Bstent  with  the  terms  of  the  trust ;  nor  to  retain  it,  where  it  is  their  duty  to 
invest  it,  or  to  pay  it  over. 

All  these,  and  similar  cases,  are  viewed  in  the  light  of  breaches  of  trust : 
tnd  the  trustee  must  be  held  to  account  for  the  profits  or  benefit  he  has  derived 
from  the  fund,  which,  generally,  not  having  kept  distinct  from  his  own,  can 
not  be  ascertained ;  therefore,  the  courts  look  to  the  statutes  regulating  inter- 
est, to  ascertain  the  value  of  money,  in  order  to  ascertain  the  profit  or  benefit 
the  trustee  has  derived  from  the  use  of  the  trust  fund. 

It  matters  not  what  name  we  give  to  the  party  who  occupies  a  fiduciary 
relation.  Whether  he  is  called  executor,  curator,  tutor,  guardian,  or  trustee, 
the  general  principles  above  laid  down  must  apply.  In  Louisiana,  executors, 
administrators,  &c.,  are  trustees,  (2d  Annual  Rep.  92 H) ;  and  in  Louisiana,  as 
in  other  States,  an  express  trust  may  be  created.  Hope  v.  State  Bank,  i  L. 
218.    Malone  v.  Barker,  2  R.  369.     Caldwell  v  Hermen,  5  R.  20. 

If)  therefore,  there  were  no  positive  enactment,  stating  what  rule  should  pre- 
vail in  cases  where  the  code  or  statutory  law  is  silent,  the  courts  of  Louisiana 
would  be  governed  by  those  principles  of  justice  and  equity,  generally  recog- 
niied  by  enlightened  nations. 

Bat  the  21st  Article  of  the  Civil  Code,  furnishes  a  clear  rule  for  the  court,  in 
cues  not  provided  for  by  positive  law.  It  enacts,  ^Mn  civil  matters,  where 
there  is  no  express  law,  the  judge  is  bound  to  proceed  and  decide  according  to 
equity.  To  decide  equitably,  an  appeal  is  to  be  made  to  natural  law  and  rea- 
Mn,  or  received  usages,  where  positive  law  is  silent" 

The  construction  of  this  Article  is,  that  the  courts  of  Louisiana,  in  such 
cases,  will  look  to  the  decisions  of  courts  in  other  States,  in  analogous  cases, 
for  the  rule  to  govern  them.  Deleza/rdo  v.  Gosaett^  I  Ann.  139.  Qredly  v. 
Conner^  2  Ann.  87.  Brown  v.  In,  Co.,  8  Ann.  177.  SlarJct  v.  Burke,' b  Ann. 
740;  5  Ann.  720 ;  4  A.  209,  210;  13  L.  198,  199 ;  12  M.  498. 

Looking  then  to  the  decisions  of  courts  of  equity  in  England  and  America, 
and  also  to  the  civil  law,  we  find  it  laid  down,  as  a  principle  of  universal  juris- 
prudence, that  trustees  can  only  bold  and  act  for  their  beneficiaries;  that  all 
profits  and  gains  enure  to  their  use,  and  that  interest,  sometimes  simple,  some- 
times compounded,  will  be  given  as  the  standard  or  value  of  the  money  used. 

ThoB,  the  trustee  is  liable  for  profits,  or  interest,  where  he  does  not  keep 
ttcurate  and  regular  accounts,  so  as  to  be  always  ready  with  them.  Willis  on 
Tnistecs,  125,  176,  177  side  page.  14  Vesey,  610.  1  Jacob  and  Walker,  140. 
8  Mer.  43. 

Or,  where  he  omits  to  distribute  at  the  time  required  by  law,  or  by  the  terms 
of  the  tnist     Orey  v.  Thompwm,  1  John,  Ch.  86. 

Or,  where  he  mingles  trust  money  with  his  own,  or  uses  it,  or  trades  with  it, 
or  makes  a  profit  on  it  by  way  of  interest  or  otherwise,  or  fails  to  invest  where 

it  is  his  duty  to  do  sa     Mun/ord  v. ,6  John.  Ch.  Rep.  1.     2  Story^s 

Eqoity,  sec.  1277.  Dunctmh  v.  Dunconib,  1  John.  Ch,  608,  627.  2  Dev.  & 
Batde,  Ch.  Rep,  339.  4  John,  Ch.  Rep.  305.  1  John.  Ch.  Rep.  620,  62(*. 
Lewin  on  Trusts,  327,  328. 

Such,  also,  is  the  rule  of  the  civil  law.  See  2  Story^s  £q.,  sec  1277— note 
toaec.  1268.     1  John.  Ch.  Rep.  629.    Domat . 

In  fiurt,  the  principles  of  English  and  American  equity  jurisprudence,  on  this 
bead,  are  based  upon  the  civil  law. 

But  it  is  said,  this  court,  in  the  case  of  Fethenton  v.  Robinson,  7  Lou.  Rep. 
699,  has  decided  otherwise. 

Upon  examining  that  case,  it  will  be  seen  the  point  was  not  made  by  counsel ; 
DOT  did  it  appear  in  that  case,  that  the  executor  used  the  funds,  or  failed  to 
^p  proper  accounts.  In  fact,  the  grounds  on  which  trustees  are  chargeable, 
were  not  presented  by  the  facts  in  that  case.  The  question  appears  not  to 
bare  been  examined ;  and  in  the  absence  of  all  these  things,  the  court,  upon 
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Ba8s  cr  ALs.    the  state  of  case  there  presented,  merely  decided,  that,  as  the  accounts  were 
Gbamblub.      "^^  liquidated,  he  should  not  pay  interest,  &c. 

But  if  it  were  a  point  decided,  this  court  has  several  times  ruled,  that  m 
single  decision,  particularly  when  not  investigated,  or  the  point  examined,  will 
not  be  considered  as  settling  the  law ;  and  if,  upon  full  investigation,  this  court 
deems  it  erroneous,  it  will  overrule  it.  Griffin  v.  His  Creditors^  6  R.  228.  La 
Orange  v.  Barre,  11  R.  302,  810. 

That  case  is  therefore  no  authority  upon  the  state  of  facts  here  presented. 

According  to  the  facts  of  this  case,  and  in  accordance  with  the  foregoing 
principles,  the  dative  executor  is  clearly  liable  for  interest. 

First,  he  is  liable,  because  he  failed  to  keep  regular,  stated  and  annual  ac- 
counts, and  because  he  did  not  annually  present  to  the  probate  court,  as  re- 
quired by  the  provisions  of  the  Act  of  1837.  Revised  Statutes,  664,  B.  &  C. 
Digest,  499.  So  far  from  having  his  accounts  regular,  they  were  in  great  con- 
fusion ;  he  repeatedly  asks  time  to  get  them  ready ;  he  makes  them  out  several 
times ;  he  makes  mistakes  and  corrections,  and  finally  asks  $1200  to  be  paid 
to  counsel  for  assisting  him  in  making  them  out 

Second,  he  is  liable,  because  the  will  of  Job  Bass  directs  the  property  to  be 
divided  in  1845.  He  should  have  paid  over,  as  directed  by  the  will,  the  amount 
then  in  his  hands ;  he  failed  to  do  so. 

But  third.  He  is  manifestly  liable,  because  he  used  and  mingled  the  trust 
money  with  his  own.  Where  the  proof  shows  large  balances  in  the  hands  of 
executors  for  years,  the  law  presumes  he  has  used  it,  unless  by  proof  made  on 
his  part,  he  shows  he  kept  it  on  deposit,  or  separate  and  distinct  from  his 
own,  that  it  might  always  be  ready  when  it  was  wanted;  otherwise,  the 
presumption  that  he  has  used  it,  and  more  particularly  when  be  fails  to  keep 
regular  and  correct  accounts.  Peyton  v.  Smithy  2  Dev.  and  Battle,  Ch.  325 ;  1 
John.  610,  621.     4  John.  Ch.  Rep.  806.     Dev.  Equity  Rep.  869. 

Ii^  April,  1848,  his  account  shows  he  made  a  large  payment  to  the  heirs,  bat 
. ' ,  it  also,  shows  that  this  payment  was  not  made  out  of  money  previously  in  bis 
hands,  but  from  sales  of  property  just  then  made,  and  even  the  whole  of  this 
ho  did  not  pay  over. 

^ ,  But  in  his  opposition,  he  objects  to  paying  interest,  because  the  money  was 

•     fiq,t,to  be  divided  among  the  heirs  until  1846.     Why  did  he  not  pay  it  over 

then,  a.nd  account  for  the  Barton  debt  f 

«.      .  •  •  ^ut  Jthis  pretence  will  not  avail.     The  principles  laid  down  in  the  cases  above 

cited,  rshow  that  a  trustee  shall  make  no  gain  out  of  the  fund,  he  must  account 

^  for.all  it  produces  in  his  hands,  although  it  may  not  be  required  for  years. 

'  Suppose  he  had  purchased  a  house  in  1841  or  1842,  for  $10,000  and  sold  it 
for  $20,000?  Suppose  he  loaned  the  money  at  conventional  interest,  and  re- 
ceived $10,000  of  interest,  is  it  not  the  product  of  the  fund?  Suppose  he  uses 
it  all  this  time,  is  not  the  interest  the  product  of  the  fund?  But  this  is  not  all ; 
his  using  it  for  his  individual  benefit  is  a  constructive  fraud.  As  it  cannot  be 
identified,  it  becomes  part  of  his  estate,  and  on  his  death  will  become  astscte, 
and  cannot  be  followed  by  the  beneficiaries :  in  such  case  the  interest  or  profit 
is  by  law  converted  into  a  trust  for  the  beneficiaries.  2  Story  EqHy,  sec.  1261. 
Willis  on  Trustees,  121.  Faiccell  v.  Whitehouse^  1  Russell  and  Milne,  132, 149. 
2  Dev.  and  Batt  Ch.  Rep.  339. 

But  the  point  is  explicitly  decided  by  Chancellor  Kent  He  says,  in  cases 
where  it  is  proper  for  him  to  retain  it  or  keep  it  on  deposit,  yet,  if  during  the 
time  he  made  interest  he  must  pay  it ;  thus  clearly  proving,  that  if  he  uses  the 
money  during  the  time,  (the  profit  of  which  is  interest,)  he  is  accountable  for 
it     4  John.  Ch.  Rep.  306. 

in.  Having  shown  that  he  is  liable  to  pay  interest,  the  question  is,  what 
interest  shall  he  pay,  and  how  shall  it  be  computed  ? 

The  Record  shows  two  claims  against  him — one  for  $30,771,  the  amount  due 
from  Barton,  the  previous  executor,  and  which  was  homologated  and  directed 
to  be  paid ;  the  other  the  amount  of  money  actually  received  by  himself. 

As  he  was  security  on  BartoiCs  bonds, — and  it  is  proved  Barton^s  estate  was 
insolvent, — that  debt,  particularly  as  he  took  no  steps  to  make  it  out  otBartorCs 
estate,  must  be  charged  to  him,  as  he  cannot  sue  himself  on  the  bond.  Barton 
used  this  money, — for  the  inventory  of  his  estate  does  not  show  he  kept  it 
separate,  and  as  he  was  ordered  to  pay  it  and  did  not,  it  unquestionably  bears, 
at  least,  five  per  cent  interest    But  we  contend  for  more  on  this  as  well  as  on 
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the  amounts  actually  received  by  himself.     We  contend,  that,  after  the  lapse  of     ^^■•^■*  *«- 

t  reasonable  time,  say  twelve  months,  within  which  he  should  be  allo^^  ed  to     cbaubum*. 

make  the  amount  from  Barton's  estate,  as  he  was  liable  for  the  debt  as  surety, 

aod  could  not  sue  himself,  the  amount  must  be  considered  as  due  by  himself, 

and  he  so  should  have  charged  it     He,  therefore,  has  had  the  use  of  this 

money,  which,  if  any  one  else  but  himself  had  bten  dative  executor,  he  would 

have  been  obliged  to  pay.     He,  therefore,  must  account  for  the  use  of  this 

money  on  the  same  principle  he  accounts  for  the  use  of  any  other  money  in  his 

hands. 

What,  then,  is  the  interest  with  which  he  should  be  charged  ?  Eight  per  cent, 
at  least,  that  being  the  amount  claimed  in  the  petition.  The  rule  is,  that  in 
cases  where  he  has  used  the  money,  has  failed  to  make  proper  accounts,  he 
shall  pay  for  the  profit  of  the  money,  the  highest  rate  of  interest  allowed  by 
law.  In  England,  in  such  case  he  will  have  to  pay  five  per  cent,  the  highest 
nUe.  The  highest  rate  of  interest  allowed  by  the  law  of  Louisiana,  is  conven- 
tiooal  interest  ten  per  cent,  and  this  should  be  charged  to  him ;  but  as  we  only 
daim  eight  per  cent,  perhaps  we  cannot  claim  more.  8  Gill  and  John.  Kep. 
S42.    SeeLewin  on  Trustees,  828. 

Bat  he  submitted  to  pay  eight  per  cent,  and  the  evidence  of  Garey  Uood, 
shows  he  understood  his  duty,  and  knew  his  liability,  for  he  told  him  he  would 
have  to  pay  interat ;  therefore,  he  exacted  it 

His  sense  of  natural  justice  and  law  instinctively  informed  him  what  his  lia- 
biliu  was;  and,  by  agreement  on  record,  he  submitted  to  render  an  account, 
as  claimed  in  the  petition. 

IT,  But  whatever  rate  of  interest  is  allowed  under  the  circumstances  of  this 
cue,  it  most  be  compounded,  or  annual  rests  made,  or  at  least  the  interest  due 
vin  be  applied  in  the  first  instance  to  his  disbursements. 

In  this  country,  policy— justice  to  minors — ^the  avoiding  all  temptation  to  do 
wn»g,  and  to  prevent  endangering  the  loss  of  the  fund  by  its  use,  the  coupiifr^  ^ 

wili,  in  a  case  of  great  delay,  and  where  the  money  is  vud^  allow  comD«i<L^'w  JL|{|Wl 
interest  C  ^^ 

I  am  aware  of  the  provision  in  the  Code  which  says :  '*  Interest  upon  i^iKt  ^^illAl  \ 

cunoi  be  allowed,  unless  it  be  added  to  the  principal,  and  by  another  coimLaot^jf  tfV^^l 
made  a  new  debt     No  stipulation  to  that  effect  in  the  original  contract  is  vftiA.^    ^^"  ' 

Alt  1984.  I  ^^ 

Bat  this  provision,  like  the  interest  law,  only  applies  to  contracts,  expr^  <*^XHb^* 
implied,  in  which  the  relation  of  debtor  and  creditor  exists.  V  ••  ^ 

The  laws  of  the  other  States,  in  such  cases,  equally  prohibit  interest 
compoonded,  except  where  it  is  turned  into  principal  by  contract  Indeed,  the 
cooTts  so  so  far  as  to  decide,  that  where  interest  is  by  contract  made  payable 
M^toay,  and  u  not  paid^  still  interest  on  it  will  not  be  allowed,  because  not 
aothorized  by  the  sUtute,  See  7  Greenleaf 's  Rep,  48.  8  Mass,  48,  455.  17 
Conn.  248.    18  Vt  430.     28  Pickering,  Ac, 

But  as  I  have  shown,  interest  is  allowed  against  trustees  to  pay  for  profits 
pnde  b^  them — it  is  not  governed  by  the  statute»~hence,  where  compound 
utterest  is  not  allowed  by  the  statute  or  common  law,  on  ordinary  debts,  yet 
the  suae  courts  decide  it  may  be  charged  againt  a  trustee  who  has  used  the 
^^lodsL  And  this  also  is  the  rule  of  thq  civil  law.  And  it  should  be  so ;  for 
the  yearly  interest  or  profits  is  a  trvst  fund,  as  much  as  the  original  principal. 
The  modem  authorities  show,  where  the  money  has  been  us«d,  and  particu- 
Jvl^  where  the  party  has  delayed,  or  kept  inaccurjite  accounts,  or  failed  to 
pep  T^lar  accounts,  ready  at  aU  times  for  inspection,  he  rami  pay  compound 
interest ;  for  it  is  presume  i  he  made  this  much  from  the  use  of  the  money.  1 
John.  Ch.  Rep.,  6^.  1  Brown's  Ch.  Rep.  359,  cited  1  John.  Ch.  625.  Riley's 
Ch.  Rep.  88.  2  Story's  Equ.  sec.  1277,  1278,  8  Gill.  &  Johnst  348.  2  Dev.  & 
Battle,  889.  Rally's  Rep.  4b0.  1  McMulUn,  275,  2  McCord's  Ch.  1.  Such 
i»  the  civil  law,  as  shown  by  Chancellor  Kent,  in  the  above  case,  in  1  John. 
Cb.Rep.  ^ 

The  policy  of  this  rule,  and  the  injustice  of  withholding  it,  is  ably  susttiined 
by  Chancellor  Kent,  in  the  above  case.    See  1  John.  Ch.  Rep.  626. 

V.  Having,  as  I  trust,  proved  the  liability  of  the  executor  to  pay  compound 
interest,  1  will  barely  advert  here  to  the  pretence  set  up  by  defendant  again.^t 
Payment  of  the  Barton  debt  The  only  defence  he  makes  to  this,  is  preserip- 
^0.  That  is,  he  says,  **  I  have  not  sued  myself  on  my.  bond,  nor  have  I  sued 
wt^ft'*  estate,  as  was  my  duty,  in  ten  years ;  therefore,  as  1  have  neglected 
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Bjls  it  al.     to  do  it,  I  pray  the  court  to  give  nie  the  benefit  of  my  not  proceeding  ^utt^ 
CHAMBLias.      niyself  or  Barton's  estate."     The  mere  stateiiKDt  of  such  a  case  answers  the 
objection. 

If  he  had  not  been  security  on  the  bond,  and  had  failed  to  sue  Barifftt 
estate,  so  as  to  let  it  be  barred,  the  court  would  hold  him  responsible,  if  it 
could  have  been  made  out  of  that  estate.  9  Robinson,  405.  2  Ann.  381.  10 
Martin,  708.  3  N.  S.  707.  And  yet  where  he  is  absolutely  bound  as  sorety  to 
pay  it  himself — ^and'because  he  cannot  sue  himself— and  because  he  has  faikd 
to  charge  himself  with  it — he  modestly  asks  the  court,  to  allow  prrscriplisi 
against  his  own  acts.  A  suit  against  him  alone  on  his  bond  could  have  bcti 
sustained — if  he  could  l.avesued  himself.  Dehyh  v.  Arwitage^  5  Martin,  Kii. 
Elliott  V  White,  5  La.  R.  824.     Parmele  v.  Brother,  16  La.  R.  72. 

VI.  I  will  barely  notice  one  other  point. 

Ist.  We  objected  to  the  allowance  of  $1200,  paid  Mr.  Bemits  (after  the  liti- 
gation began,  in  which  we  charged  him  personally.)  This  is  paid  on  prelewe 
of  profes-sional  assistance  in  filing  his  accounts.  It  is,  in  fact,  a  fee  paid  If 
defend  his  own  acts,  when  personally  charged.  Such  a  charpe,  for  rocrth^ 
assisting  in  making  out  an  account,  could  not  be  allowed.  See  i'errtr  v.  B^ 
11  Martin,  235. 

VII.  We  object  to  his  account,  because  it  does  not  charge  himself  with  tk 
above  claim  against  Barton's  estate,  and  others ;  but  as  these  have  been  ex- 
amined by  my  associate  counsel,  I  can  add  nothing  to  what  they  have  aoA, 
barely  referring  to  the  case  of  Johnston  v.  Cox,  18  Lou,  Rep.  537,  to  sbowtkat 
the  fact,  that  the  two  annual  accounts  rendered  by  him  were  homolc'^lrd, 
does  not  bar  us  from  showing  that  he  has  received  other  funds,  or  liable  iv 
otlier  charges  not  contained  in  said  accounts. 

Snyder  &  Selby,  for  the  executor  of  Mre.  Barton : 

June  13,  1839,  Martha  A.  Bass,  during  her  widowhood,  executid  to  CA»- 
bliss  the  obligation  **  A."  The  consideration  of  which,  as  stated  in  it,  i«>  to  >«« 
GhambUss  harmless,  by  Mrs.  Barton,  for  all  futui-e  losses  w  liich  he  may  poes- 
bly  sustain  by  having  been  the  surety  of  D.  0.  Barton,  her  late  l.ufiar^ 
through  mere  friendship  towards  herself  and  Barton,  But  the  conjod^rfatkB 
attempted  to  be  proved  different  from  that  expressed  in  it,  is  tliat  MrsL  Barii^ 
guaranteed  Ghambliss  against  Barton's  default,  because  she  had  secretty  im- 
plied the  money  to  her  use,  found  in  the  succession  of  Barton^  knowing  ttat 
it  belonged  to  the  succession  of  her  father,  Job  Bass,  which,  if  so,  and  Cis^ 
bliss  knowing  it,  as  he  must  have  known,  it  was  his  duty  to  collect  of  her,  fer 
the  creditors  and  heirs  of  Job  Bass.  If  this  is  true  of  Chamblim^  as  bis  htir« 
contend  that  they  have  proved  it  true,  on  behalf  of  Chan^blitt,  it  was  ccntivj 
to  good  morals,  and  he  or  his  heirs  may  not  now  be  permitted  to  plead  lai 
take  advantage  of  it.  C.  P.  19  ;  L.  C.  1887  and  1889.  '*  Ex  turpi  e^nua  i^ 
otitur  actes."  11  Wheaton  R.  258.  6  R.  R.  400.  G  N.  S.  218.  5  N.  S.  4^.*. 
3  N.  S.  46.     1  Ann.  69. 

**  The  administrator  is"  not  only  "  responsible  for  any  loss  sustained  by  4e 
estate  through  his  neglect,"  (9  R.  R.  405,)  but  **the  curator  of  a  successioii  ■»? 
sue  the  surety  of  a  former  curator  for  any  amount  due  by  his  principaL"  1  i 
R.  75,  succession  of  Johnson.  Therefore,  if  Barton,  as  the  executor  of  M 
Bom,  had  received  money  belonging  to  the  latter's  succession,  and  used  it  apcu 
his  own  account,  upon  the  appointment  of  Chambliss,  and  this  coming  to  kis 
knowledge,  as  he  must  have  known,  June  18,  1839,  the  date  of  the  ad  **i.* 
it  was  his  duty  as  executor  to  coUeet  it  of  the  succcsrion  of  Barton  ;  an^  t 
Mrs.  Barton  had  secreted  any  of  it,  it  was  his  duty  to  eollett  it  from  her;  isd 
upon  his  failure,  from  insolvency  or  otherwise,  it  then  became  his  duty  as  ear- 
cutor  of  Boms,  to  collect  the  amount  of  the  default  of  Barton,  from  the  sonny 
of  Barton,  himself.  This  court  has  said,  **  it  is  the  duty  of  courts  to  loik 
with  Jealousy  upon  the  conduct  of  those  who  act  in  a  fiduciary  capacity,  ao^ 
to  take  care  that  they  do  not  make  personal  benefit  fn>m  the  manner  in  whiA 
they  manage  the  estates  confided  to  them."    6  Ann.  256. 

It  is  confidently  contended,  that  il  the  consideration  of  the  act  **  A**^  wa&i» 
contended  for  by  the  representatives  of  Chambliss,  it  was,  on  his  part,  a  deff- 
liction  of  duty  and  immoral,  and  that  a  court  of  justice,  under  our  laws,  viB 
not  lend  its  aid  to  enforce  it.  19  L.  R.  497.  1  Ann.  76,  and  an  indictable  o^ 
fence  by  our  criminal  statutes.  Clarke  v.  Scott  ei  aU.^  2  Ann.  907,  and  the 
authorities  therein  cited,  particularly  17  L.  R.  118. 
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Boselius,  Bryan  and  Bemiss,  for  defcndnnts  and  appellants  : 

We  shall  present  our  points  to  the  court  in  order  in  which  the  transactions 
occurred.  First  noticing  the  demand  to  render  Chamblm  liable  as  security  of 
i>.  O.  Barton. 

1st  The  bonds  of  Barton  on  which  ChamMUs'  name  appears  are  dated : 
one,  16th  of  September,  1835;  the  other,  1st  of  February,  1838.  This  suit 
was  filed  24th  of  April,  1848;  citation  served  26th  of  April,  1848.  Tho  de- 
fendants oppose  tho  prescription  of  ten  years  to  any  demand  of  plaintiffs  so 
far  as  his  supposed  liability  as  s  jcurity  on  D.  0.  Barton's  bond  is  concerned. 

2d.  No  judgment  should  bo  rendcrcl  against  Ghamhliss  as  security  for  D. 
O,  Barton^  without  ascertainino:,  contradictorily  with  the  legal  representative 
of  D.  (J.  Barton^  tho  amount  of  Bartends  liability. 

3d.  If  above  points  should  not  be  sustained  by  the  court,  defendant  is  enti- 
tled to  recover  the  same  judgment  against  the  lesal  representative  of  Martha 
A.  Ba»»,  (Widow  Barton^)  here  represented  by  W.  M,  Benton^  as  the  heirs  of 
Bau  may  recover  against  him  as  security  of  D.  0.  Barton, 

4th.  The  accounts  of  D,  0.  Barton  are  res  judicata  between  the  parties, 
and  cannot  be  disturbed. 

6th.  No  funds  are  shown  to  have  come  into  Ghamhliss*  hands  from  D.  0, 
Barton^  except  HootTs  and  Ghamhliss''  notes  for  four  thousand  dollars  ($4000), 
which  are  accounted  for  in  his  account  of  3d  of  April,  1841,  and  he  is  not  oven 
charged  with  using  the  funds  in  his  hands  as  executor,  so  no  interest  can  be 
charged  on  any  balance  found  to  be  due  from  Barton  to  Bass^  succession  against 
Bartou^s  security  ;  because  no  interest  it  stipulated  in  the  bond  ;  because  no 
statute  imposes  interest  as  a  penalty ;  and,  because  Ghamhliss  has  not  been 
placed  in  default     Art.  C.  C.  1930,  1931,  1932. 

6th.  Ghamhliss  having  a  right  to  retain  in  his  hands  the  share  in  the  estate 
of  Joh  Baits  belonging  to  Mrs.  Martha  A.  Bass,  amounting  to  some  twelve  or 
fourteen  thousand  dollars,  and  there  being  at  this  time  only  a  balance  of  ac- 
count of  some  two  thousand  dollars,  the  plaintiffs  should  be  compelled  to  col- 
late on  partition,  and  pay  to  the  credit  of  any  judgment  rendered  against 
Ghamhliss  as  security  of  D.  0.  Barton^  such  sun^  as  they  or  any  of  them  may 
have  received  over  their  share  or  for  any  money  paid  over  to  Benton  for  Mar- 
tha  A.  BasSy  they  having  paid  the  same  pending  this  suit 

So  far  as  Ghamhliss  is  sued  to  account  as  dative  testamentary  executor  of 
Job  BasSy  we  say  : 

1st  The  account,  as  presented  in  a  previous  part  of  this  brief  is  correct. 
The  items  which  tho  Court  ordered  to  be  erased  having  been  excluded,  and  the 
additions  which  were  presented  during  the  trial  and  ordered  by  the  court  ad- 
ded. 

2d.  The  plaintiffs  have  no  right  to  demand  interest  on  any  balance  in 
Ghamhliss^  hands  as  executor,  unless,  at  least,  they  show  that  Ghamhliss  con- 
verted the  funds  of  the  succession  to  his  own  use,  and  so  far  from  showing 
that  Ghamhliss  converted  those  funds  to  his  own  use,  the  plaintiffs  have  not 
alleged  it  in  any  part  of  their  pleadings. 

3d.  Interest  can  be  allowed  only  when  it  is  stipulated  in  the  contract,  or 
when  the  party  has  been  put  in  default,  or  as  a  penalty  for  violating  some  sta- 
tute— 1930-31-32  C.  C.     No  particular  statute  has  been  invoked  by  plaintiffs. 

4th.  The  accounts  of  Ghamhliss  as  dative  executor — the  first  account  homo- 
logated ;  second  account  homologated  ;  third  account  homologated — are  judg- 
ments binding  on  the  parties  and  cannot  be  disturbed  by  any  court. 

5th.  Even  if  the  judgment  of  the  District  Court  was  correct  in  allowing  in- 
terest upon  the  various  sums  of  money  which  came  into  Ghamhliss^  hands  as 
executor  from  the  date  of  these  respective  receipts,  it  was  a  manifest  error  to 
go  behind  the  homologated  accounts  of  1840,  1841  and  1842,  to  charge  interest 
on  the  items  of  said  accounts. 

Warren  M.  Benton,  representing  his  late  wife,  Mrs.  Martha  A.  Bass,  late 
Widow  Barton,  and  one  of  tho  heirs  of  Joh  Bom,  on  the  27th  May,  1852,  filed 
what  he  styles  an  amended  opposition.  This  the  court  will  see  is  another  one 
of  those  singular  excrescences  which  have  grown  out  of  uniting  two  distinct 
and  scperate  causes  of  action  in  one  suit  In  this  amended  opposition  various 
nullities  and  defences  are  set  up  to  defeat  the  effect  of  the  agreement  entered 
into  between  Martha  A.  Barton  and  B.  J.  ChanihUss.  To  these  objections  wc 
reply  ; 


Bass  rt  al. 
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Bah  ar  al.  igt.  It  ig  not  pretended  that  the  contract  of  Mrs.  Barton  with  Ghamhlin  is 
CuAMBLidd.      ft  donation. 

2d.  It  is  not  necessary  to  the  validity  of  a  contract,  that  the  consideration 
be  set  forth  in  it  It  is  only  necessary  that  a  legal  consideration  exists.  C. 
C.  1888. 

3d.  Mrs.  Barton  was  a  widow  at  the  time  of  contracting  with  GhamhUM^ 
and  of  age  competent  to  contract  She  was  not  the  security  of  her  husband. 
She  was  **  desirous  to  relieve  the  estate  of  her  second  husband,"  to  prevent 
law  suits ;  to  be  able  to  retain  in  her  hands  some  sixteen  or  eighteen  thousand 
dollars  which  her  husband  had  on  hand  at  his  death.  The  court  will  gain  some 
valuable  information  upon  this  subject  in  12  R.  R.  113,  and  19  L.  R.  499. 
None  of  this  large  sum  of  money  seen  in  the  posses.sion  of  Dr.  Barton  inune- 
diately  before  his  death,  and  in  his  wife's  hands,  by  Judge  Selhy^  after  his 
d«)ath,  is  pretended  to  have  been  paid  over  to  Ohamhlus, 

There  is  a  natural  equity  in  making  Mrs.  Barton ,  at  least  to  the  extent  of 
her  share,  responsible  for  what  she  has  used  herself,  or  had  the  benefit  and 
enjoyment  of.  She  should  first  restore  to  the  succession  of  her  father  what 
she  took  from  it  before  she  demands  her  portion  at  the  hands  of  her  husband^s 
security. 

It  was  understood  and  conceded  on  the  trial  of  this  suit  in  the  lower  court, 
that  the  portion  of  Mrs.  Barton  in  her  father's  estate  had  been  paid  over  to 
W.  M.  Benton,  her  executor,  pending  this  suit,  from  the  funds  received  from 
Bobinson^  trustee.  If  this  is  the  fact,  plaintiffs  generally  are  bound  to  refund 
this  monev  to  defendant ;  they  having  paid  is  in  derogation  and  fraud  of  this 
suit  and  aefendant's  rights. 

Buchanan,  J.    This  is  a  suit  for  an  account  instituted  24th  April,  1848. 

The  account  was  filed  27th  November,  1848. 

Plaintiffs,  the  heirs  of  Joh  Bass,  opposed  the  account  on  the  following  grounds : 

1st  "That  for  the  years  1839,  1840,  1841,  and  1842,  the  executor  had  in 
his  hands,  as  will  appear  from  the  accounts  of  those  years,  about  twenty  thou- 
sand dollars,  for  which  he  allowed  no  interest  except  for  the  year  1839." 

This  claim  of  interest  is  based  upon  the  Act  of  1887,  page  95,  section  6. 

The  record  shows  that  Chanibliss  rendered  three  accounts  of  his  administra- 
tion— the  first  on  the  7th  April,  1840,  was  homologated  by  judgment  of  court, 
on  the  27th  April,  1840,  and  showed  a  balance  in  favor  of  the  estate  of 
$20,395  25. 

The  second  account  was  rendered  on  the  3d  April,  1841,  and  was  homologa- 
ted by  judgment  of  the  ■14th  April,  1841.  This  account  showed  a  balance  in 
faror  of  the  estate  of  $12,247  40. 

The  third  account  of  executorship  was  filed  the  7th  April,  1842.  It  showed 
a  balance  in  favor  of  the  estate  of  $6,686  58.  A  judgment  of  homologation 
of  this  third  account  was  rendei*ed  on  the  20th  April,  1842,  which  does  not 
appear  to  have  been  signed. 

The  amounts  received  at  various  times  between  the  10th  January,  1840,  and 
the  15th  January,  1842,  by  Chamhlisa,  as  executor,  as  shown  by  those  three 
accounts  of  administration,  are  in  the  aggregate  $56,450.  But  it  is  not  con- 
sidered by  us  that  any  interest  can  properly  be  claimed  from  the  executor 
therefor,  except  upon  the  balance  shown  by  the  last  of  the  three  accounts, 
to-wit :  $6,636  58.  The  first-  and  second  accounts  have  been  homologated  by 
judgments  signed :  and  even  there  has  been  judgment  of  homologation  render- 
ed upon  the  third  account,  which  has  not  been  sighed  indeed,  but  that  appears 
to  have  been  through  inadvertance,  for  there  was  no  opposition  made  to  it,  nor 
is  it  now  pretended  that  there  was  any  error  in  it  Each  account  commences 
by  crediting  the  estate  with  the  balance  shown  by  the  preceding  account ;  and 
the  interest  on  the  last  balance  only  runs,  under  section  6  of  the  Act  of  1837, 
from  April  7,  1843,  being  one  year  after  the  filing  of  said  account,  by  reason  of 
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the  executor's  failure  to  file  another  account  of  administration  as  required  by     ^'^Jj"  "**" 
that  section.     The  rate  of  interest  under  the  statute  would  be  ten  per  cent, 
but  the  plaintifls  only  ask  for  eight  per  cent,  which  is  accordingly  allowed. 

2d.  The  plaintiflSi  oppose  the  account,  secondly,  because  the  executor  has 
not  credited  the  estate  in  his  account  of  1840,  with  the  interest  on  two  notes 
collected,  and  which,  it  is  alleged,  bore  interest  from  their  date.  There  is  an 
error  of  no  importance  in  the  date  assigned  by  this  objection  to  the  account  in 
which  the  collection  of  two  notes  said  to  be  found.  It  is  in  reality  the  account 
of  1841,  not  that  of  1840. 

The  items  of  that  account  alluded  to,  read  as  follows : 
''By  amount  received  of  Ootey  Hbody  one  thousand  dollars,       -        $1,000  00 
'By  amount  of  my  note  which  was  given  to  2>.  0.  Barton^  as  dative 

executor,  three  thousand  dollars, 8,000  00 

The  only  evidence  bearing  upon  this  ground  of  opposition  is  found  in  the 
testimony  of  Govey  Rood,  who  swears  as  follows :  "  that  he  paid  interest,  at 
ten  per  cent,  for  two  or  three  years  from  the  maturity  of  the  note  until  it  was 
collected."  And  in  another  part  of  his  evidence,  he  says  that  he  paid  (Jhamr 
lUmtA  executor  of  Ba9i^  interest  on  the  note  "from  its  date  to  ite  maturity, 
or  from  the  time  it  was  given  until  it  was  paid.'*  We  view  this  evidence  as 
fixing  the  receipt  of  interest  on  the  (}<ney  Hood  note  upon  Chamhlus.  He  is 
bound  for  that  interest  as  cash  received  by  him  on  the  7th  April,  1840,  amount- 
ing to  $ J  and  this  item  must  bear  eight  per  cent,  interest. 

We  charge  Chamblim  likewise  as  having  received  interest  at  ten  per  cent,  on 
his  own  note  on  the  4th  April,  1889,  date  of  his  receipt  to  the  executrix  of 

Barton^  amounting  to  % ,  and  this  item  must  bear  interest  as  the  other 

items  of  cash  received  and  not  accounted  for. 

We  also  charge  defendant  with  a  note  of  H.  Prentice  for  $8000,  and  with 

interest  at  five  per  cent  on  the  same,  as  received  by  him  on  the June, 

1840.    This  item  likewise  to  bear  interest 

3d.  The  p1aintif&  object,  thirdly,  that  defendant  has  charged  commissions, 
wrongfully,  in  the  three  accounte  of  1840,  1841  and  1842,  as  well  as  in  the 
account  filed  in  1848,  upon  moneys  collected  by  him,  instead  of  charging  them 
upon  the  amount  of  the  inventory  that  remained  to  be  administered. 

We  think  this  objection  unfounded.  Plaintiffs  further  charge  under  this  same 
head  of  their  opposition  that  the  defendant  has  charged  certain  commissions 
t«ice.  This  objection  seems  well  taken.  The  amount  thus  charged  twice  in 
this  account,  is  $1900  72. 

4th.  Plaintiffs  object,  fourthly,  to  a  charge  of  $82,  for  commissions  on  a 
8am  of  $4000,  said  to  have  been  collected,  but  which  does  not  appear  to  have 
been  collected.     This  objection  is  admitted  to  be  correct 

5th.  The  fifth  ground  of  opposition  concerns  a  charge  of  $278  28  for  over- 
seeing, &C.,  which  is  admitted  to  be  erroneous. 

6th.  The  sixth  ground  is  a  double  charge  of  fifty  dollars  for  cost  of  a  tran- 
script   This  objection  is  sustained,  as  well  as  that 

7th.  In  ground  seventh,  being  twenty  dollars  error  of  addition  to  prejudice 
of  pUintiffs. 

8th.  The  eighth  ground  of  opposition  relates  to  a  charge  of  seventy-five 
dollars  for  three  trips  to  Natchez  and  back,  on  business  of  the  succession. 
There  is  no  proof  in  support  of  this  charge,  which  is  therefore  disallowed. 

9th.    The  ninth  ground  of  opposition  alleges  that  an  item  of  $92,784  55  to 
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Bass  r  al.  the  credit  of  the  estate  for  sales  of  negroes,  &c.,  on  Point  Look-Out  plantation, 
Ohambuss.      in  April,  1848,  is  too  little  by  $1000. 

This  item  is  only  put  down  in  the  account  as  approximate.  The  correct 
amount  of  these  sales  is  stated  in  amended  account  filed  on  the  18th  May, 
1852,  to  be  $95,577  76.     The  difference  on  this  item  is  therefore  $2,848  21. 

10th.  The  tenth  ground  of  opposition  objects  to  a  charge  made  by  the 
executor  of  $5000,  paid  D.  8,  Stacy  on  the  8th  May,  1888,  which  the  opposition 
correctly  states,  was  so  paid,  not  by  Chambliss,  the  defendant  and  accountant, 
but  by  D,  0.  Bat}on^  his  predecessor  in  the  executorship.  The  opponents 
allege  that  defendant  should  not  be  allowed  to  credit  himself  with  moneys 
paid  by  Barton^  unless  he  likewise  charges  himself  with  the  assets  of  the  estate 
received  by  Barton^  and  not  accounted  for;  and  pray  that  the  account  be  cor- 
rected by  charging  ChamhlUs  with  the  sum  of  $35,000,  for  moneys  so  received 
by  Barton^  and  by  giving  Chambliss  credit  for  all  sums  paid  by  Barton  for 
which  the  latter  has  not  had  credit  in  the  account  rendered  by  him  to  the  late 
Probate  Court 

It  is  in  proof  by  an  account  of  executorship  filed  by  Barton  on  the  17th 
January,  1838,  and  homologated  the  1st  February,  1888,  that  the  balance  due 
by  Barton  to  the  estate  of  Bass  at  that  date  was  $30,771  39.  Bart^m  died  the 
4th  January  following,  (1839).  On  the  4th  February,  1839,  (7Aam&Ziw  quali- 
fied as  dative  testamentary  executor  of  &«,  in  place  of  Barton^  deceased. 

It  was  certainly  Chamhliss^s  duty  to  have  used  all  legal  means  to  make  the 
balance  above  stated  out  of  Barton^s  estate.  Perhaps  the  reason  he  did  not  do 
so,  was  the  fact  that  Barton's  widow,  who  was  one  of  Job  Bass's  heirs,  and 
entitled  to  one  ninth  of  his  estate,  entered  into  a  contract  of  guaranty  with 
ChaniblisSy  a  few  months  after  her  husband^s  death,  by  which  she  bound  her- 
self in  the  most  unqualified  manner,  to  save  Chambliss  harmless  for  or  on  ac- 
count of  the  balance  due  by  her  late  husband  to  her  father^s  estate,  and  pledged 
her  portion  of  the  inheritance,  by  covenanting  that  Chambliss  might  retain  in 
his  hands  the  share  or  portion  of  said  estate  coming  to  her,  on  account  of  the 
indebtedness  of  Barton  to  the  estate.  As  Bass's  estate,  per  inventory,  was 
about  two  hundred  thousand  dollars  in  value,  the  proportion  coming  to  this 
heir,  Mrs.  Barton^  might  reasonably  have  seemed  equal  to  the  balance  due  by 
Mr.  Barton  to  the  estate  at  the  time  of  his  death.  For  it  is  not  proved  that 
any  moneys  came  into  the  hands  of  Barton  afi;er  the  rendition  of  his  account 
homologated  on  the  1st  February,  1838;  and  upon  that  balance.  Barton  had 
paid  to  Mr.  Stacy^  as  alleged  in  the  ground  of  opposition  under  consideration, 
a  sum  of  five  thousand  dollars ;  in  addition  to  further  credits  allowed  Barton 
of  four  thousand  dollars,  by  the  judgment  of  the  District  Court,  which  are  not 
complained  of  in  this  court,  and  still  another  credit  of  $3000,  allowed  by  the 
present  judgment  for  a  note  q{  Horace  Prentice.  The  true  balance,  after  mak- 
ing these  allowances,  due  by  the  estate  of  Barton  to  the  estate  of  Aut,  is  more 
particularly  shown  by  the  account  incorporated  in  this  opinion.  We  are  of 
opinion  that  Chambliss  should  be  charged  with  this  amount,  and  should  have 
judgment,  over  against  Mrs.  Barton^  called  in  warranty.  But  we  do  not  think 
this  portion  of  our  judgment  against  the  defendant  should  carry  eight  per  cent 
interest,  as  ordered  by  the  judgment  appealed  from.  This  is  not  money  col- 
lected by  the  executor,  and  which  he  has  failed  to  deposit  in  bank  or  account 
for.  It  does  not  therefore  come  within  the  provision  of  the  Act  of  1887,  which 
is  a  highly  penal  statute,  and  should  be  strictly  construed.    It  is  even  uncer- 
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taia  how  moch,  if  any,  of  this  balance  due  by  Barion^s  estate  will  have  to  be  ®*'*^"  ^'" 
disbmsed  by  Chamblm^t  representatives;  for  although  ChamUUs  rendered  CBAMBuas. 
himself  liable  to  make  good  Bartori'B  deficit,  yet  it  will  be  equitable  and  neces- 
stry,  to  stay  execution  of  the  portion  of  the  judgment  against  his  estate  aris- 
ing from  this  cause,  until  it  be  ascertained  what  is  the  precise  sum  coming  to 
Mrs.  Barton  in  settlement  of  her  father^s  estate— defendant  being  clearly 
entitled  to  a  credit  for  that  amount,  under  Mrs.  BartorCs  warranty.  The  balance 
of  BarUnCi  account  of  the  executorship  after  giving  credit  for  the  amounts  of 
the  three  notes  of  R,  /.  Chamblin^  IT,  Prentice  and  Gotey  ffood^  and  the  Stacy 
receipt,  in  a  debt  due  by  the  succession  of  Barton  to  the  succession  of  Bast, 
nd  as  such,  bore  interest  at  the  rate  of  five  per  cent  from  Bartends  death,  by 
the  Article  989  of  the  Code  of  Practice.  For  this  interest  Chamhliss  is  respon- 
sible upon  the  Barton  balance,  in  their  double  capacity  of  surety  of  Barton^ 
and  of  his  successor  of  Barton  in  the  executorship  of  Bam. 

The  very  peculiar  feature  of  this  portion  of  the  cause  is  that  Chamhliu  ** 

mmt  be  viewed  as  having  paid  the  amount  for  which  he  was  responsible  as 
surety  of  Barton  to  a  pehion  who  was  certainly  entitled  to  some  portion,  if  not 
the  whole  of  the  amount  paid,  as  being  one  of  the  heirs  of  Bats;  that  person 
at  the  same  time  being  bound  by  contract  to  hold  Chamhlm  harmless  firom  his 
said  responsibility. 

We  are  of  opinion  that  the  Barton  balance  of  account  of  executorship,  is 
entitled  to  the  following  credits : 

Cash  paid  to  Mr.  Stacy,  .  .  .  .  .  $5,000  00 

The  following  notes  turned  over  by  Barton's  executrix  to 

defendant,  and  by  him  collected — Govey  Hood^  $1,000  00 

OhambliM,  8,000  00 

K  Frentise,  8,000  00 

7,000  00 


Total, $12,000  00 

Together  with  the  interest  collected  by  Chamblm,  on  those  notes. 

The  eleventh  ground  of  opposition  is  too  vague  and  general  to  require  any 
notice. 

An  amended  opposition  was  filed  on  the  1st  June,  1849,  alleging  that  the 
defendant  had  not  given  credit  for  two  drafts,  one  of  $2,500,  and  one  of  $690, 
paid  by  Atchison,  Annexed  to  this  opposition  is  a  statement  signed  by  defen- 
dant A  comparison  of  this  statement  with  the  two  accounts  filed  by  defen- 
dant in  April,  1842,  and  November,  1848,  will  show  that  all  the  drafts  paid  by 
Atekisonj  are  included  in  one  or  the  other  of  them,  except  that  of  $690,  received 
the  5th  April,  1842,  with  which  the  defendant  must  be  charged. 

This  suit,  after  the  account  and  oppositions  filed,  dragged  along  in  the  Dis- 
trict Court  until,  in  December,  1850,  an  agreement  was  entered  into  by  the 
jMoties  and  put  on  file,  by  which  the  case  was  to  be  continued  for  another 
year,  provided  the  administrators  of  defendant,  (who  had  died  in  the  mean- 
while,) would  pay  $15,000  in  cash,  and  as  much  more  in  city  acceptances, 
(130,000  in  all,)  on  or  before  the  20th  January,  1851.     This  was  done. 

On  May  18th  1852,  defendants,  with  leave  of  Court  filed  an  amended  account 
in  which  the  only  difference  from  the  account  filed  at  the  begining  of  the  suit 
by  ChambUss  was,  the  omission  of  several  of  the  items  objected  to  by  the 
plaintiffs  on  the  debit  side  (which  have  been  already  noticed  in  their  proper 
place,)  the  insertion  on  the  debit  side  of  an  item  of  $1200  for  fees  of  Messrs. 
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Babs  it  Ak  BemiM  and  Bryan^  for  filing  account  and  settling  the  succession,  and  the 
CHAMKLias.  insertion  on  the  credit  side  of  the  sums  paid  the  heirs  since  the  institution  of 
the  suit,  being  $30,000  to  Sparrow  db  Short,  attorneys,  and  $556  60  to  BenUm^ 
assignee. 

The  balance  shown  by  this  amended  account  to  the  credit  of  Bau^s  estate 
was  $1,868  98. 

Eight  days  after  this  amended  account  filed,  the  parties  went  to  trial ;  and 
on  the  second  day  of  the  trial,  viz :  the  27th  May,  1852,  defendant's  counsel 
tendered  still  another  amendment,  compoded  of  a  few  items,  of  which  the  only 
one  that  is  necessary  to  notice  is,  a  very  obvious  error  of  $1000,  in  computa- 
tion of  commissions  of  two  and  a  half  per  cent  on  the  amount  of  Sheriff's 
sales.     The  District  Court  properly  allowed  this  amendment 

The  fee  of  $1200  allowed  Messrs.  Bemist  S  Bryan  in  the  amended  account 
of  18th  May,  1852,  was  objected  to,  and  properly  rejected  by  the  District  Court 

An  heir  who  after  waiting  for  years,  is  obliged  to  sue  an  executor  for  an 
amount,  ought  not  to  pay  the  counsel  employed  to  defend  such  a  suit  It  is  to 
be  supposed  that  he  has  had  to  employ  counsel  to  prdbecute  the  suit,  whom  he 
will  have  to  pay.  This  is  an  expense  which  he  has  incurred  through  the  fault 
of  the  executor,  and  we  see  no  propriety  in  doubling  that  expense  to  him,  bj 
charging  him  with  the  fees  of  counsel  who  defend  the  suit 

Upon  a  review  of  the  evidence  and  law  of  the  case,  we  state  this  account  as 
follows : 


Statement  of  Account  with  Interest,  K  J.  Chambliss,  Dative  TeOMmentary 
Executor,  vaith  Succession  of  Job  Bass. 


1841, 


Balance  due  succession  of  Job  Bass,  as  per 

account  rendered  7th  April,  1842, 
Add  interest  at  10  per  cent  on  Govey  Hood's 

note  for  $1,000,  from  2l8t  June,  1888,  to 

7th  April,  1840,  1  year,  9  months  and  17 

days,  ....  $179  72 

Eight  per  cent  interest  thereon 

fipom  7th  April,   1841,  to  7th 

April,  1842,  1  year. 
Add  interest  on  R.  J.  Chambliss^s 

note  at  10  per  cent  per  annum 

on  $3,600,  fi'om  28th  March, 

1887,  to  7th  April,  1840,  say  8 

years,  9  days. 
Eight  per  cent  interest  thereon 

from  7th  April,   1841,   to  7th 


April,  1842,  say  1  year. 

Add  amount  of  Prentice's  note  for 

Eight  per  cent  interest  thereon 

fix)m  9th  July,    1841,  to    7th 

April,  1842,  say  8  mos.  28  days. 


April     1  Paid  Judge  Bosworth  for  Thomas 

1843,    I     Owen,        .... 
Feb'y  20  Paid  S.  R.  Dunn  for  his  wife,  see 

I    Burke,  Watt  &  Co.'s  account, 
March  10  Paid   Wm.   Benton,  tutor   C.  A. 
I    Bass, 


14  40 


907  50 


72  56 
8,000  00 

178  66 


$11  25 

800  00 

1,605  04 


$6,686  58 


4,852  84 


10,989  42 


1,916  29 


f 
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Statement  of  Account  mth  Interest^  R.  J.  Chamblus,  Bathe  Testamentary 
Executor^  with  Sueeeeeion  of  Job  Bass. 


887 


Bass  n  aim 

p. 

OUA 


MkTch  10  Actual  cash  balance  in  hands  of  R.  J.  Cham 
bliss,  on  the  7  th  April,  1842, 

Add  8  per  cent  interest  from  7th  April,  1843, 
to  the  20th  March,  1844,  11  mos.  17  days, 

4th  Nov.  1842,  received  from  E.  F.  Atchi»on, 
8  per  cent  interest  from  4th  Nov.  1843,  to 
20th  March,  1844,  4  mos.,  16  days, 

18th  Nov.,  1842,  received  from  E.  P.  Atchison, 
8  per  cent  interest  from  8th  Nov.,  1848,  to' 
20th  March,  1814,  4  mos.,  2  days,  I 

11th  Dec,  1842,  received  from  E.  F.  Atchison, 
8  per  cent  interest  from  11th  Dec,  1843,  to 
20th  March,  1844,  3  mos.,  9  days, 

4th  Dec,  1842,  received  from  E.  F.  Atchison, 
8  per  cent  interest  from  4th  Dec,  1843,  to 
20th  March,  1844,  8  mos.,  16  days, 

5th  April,  1842,  received  from  E.  F.  Atchison, 
8  per  cent  interest  from  5th  April,  1843,  to 
20th  March,  1844,  1  year,  45  days, 

2l8t  Nov.,  1842,  received  from  E.  F.  Atchison, 
8  per  cent  interest  from  21  Nov.,  1843,  to 
20th  March,  1844,  3  mos.,  29  days, 

1st  Jan.  1843,  received  from  E.  F.  Atchison, 
8  per  cent  interest  from  1st  Jan.,  1844,  to 
20th  March,  1844,  2  mos.,  19  days, 

1844, 
^eb'y  14  Paid  S.  R  Dunn,  on  account  of  his  wife, 

8  per  cent  interest  from  14th  Feb.,  1844,  to 
20th  March,  1k44,  1  mo.,  6  days, 
March  20  Paid  W.  M.  Benton,  tutor  of  C.  A.  Bass, 

1st  May,  1843,  received  from  £.  F.  Atchison, 
8  per  cent  interest  from  1st  May,  1844,  to 
Ist  Jan.,  1845,  8  months, 
Ist  Nov.,  1843,  received  from  E.  F.  Atchison, 
8  per  cent  interest  from  1st  Nov.,  1844,  to 
Ist  Jan.,  1845,  2  months, 
11th  Nov.,  1843,  received  from  E.  F.  Atchison, 
8  percent  interest  from  11th  Nov.,  1844,  to 
1st  Jan.,  1845,  50  days, 


Jan' 


1845, 


1  Paid  Stacy  &  Sparrow,  Attorneys,  for  fee  and 
bill  of  costs, 

Eight  per  cent  interest  from  1st  Jan.,  1845,  to 
1st  Jan.,  1851,  6  years,  or  48  per  cent, 


1845, 
DecV     4 

1846, 
Jan'iy   1 


July       1 


Paid  Eli  Harris,  Parish  Judge, 
Interest  8  per  cent  from  4th  Dec,  1845,  to 
Ist  Jan.,  1851,  5  years,  27  days. 

Paid  R.  M.  May  bin,  for  overseering,  2^  per 
cent  commissions  on  $23,983  99, 
8  per  cent  interest  from  1st  Jan.,  1846,  to 
1st  Jan.,  1851,  5  years  or  40  per  cent. 

Paid  B.  F.  Bosworth,        .  $70  00 

do  do  .         .  250  00 

8  per  cent  interest  from  1  July,  1846,  to 

1st  Jan.,  1851,  4  years,  0  mos.,  86  per  cent 


$2,029  65 

61  84 

2,029  65 

55  04 
2,029  65 

44  6' 
600  00 

14  46 
690  00 

62  10 
3,000  00 

79  33 
5,000  00 

87  77 


$9,073  13 
699  64 


1,000  00 

8  00 

891  94 

6,000  00 

266  67 
1,605  04 

21  40 
2,000  OU 

22  23 


40  00 
16  24 
599  58 
240  00 
320  00 
115  20 


15,783  66 


$25,556  43 
1,899  94 


$8,915  34 


$32,571  83 
542  30 


$32,029  53 
15,374  40 


$47,403  93 


50 
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Bass  ct  ai£  be  allowed  to  the  auditor,  W.  C.  Horner ^  by  this  court  appointed,  for  his  ser- 
Chambliss.      vices  herein,  and  that  said  sum  be  paid  by  the  appellee. 

VooRHiES,  J.,  Ogden,  J.,  and  Campbell,  J.,  concurring. 

Slidell,  C.  J.,  dissenting.  As  there  are  some  points  in  which  my  yiews 
do  not  accord  with  those  of  my  brethren,  I  have  thought  proper  to  prepare  a 
separate  opinion. 

The  discussion  in  this  case  involves  a  subject  of  great  practical  importance, 
the  duty  and  liability  of  a  person  charged  with  the  administration  of  a  dead 
man^s  estate.  The  plaintiffs  are  the  heirs  of  Job  Ban ;  the  defendant,  the 
dative  executor  of  his  last  will.  This  suit  was  brought  by  the  heirs  about 
nine  years  afler  his  appointment,  to  compel  him  to  render  an  account,  and 
more  than  six  additional  years  have  since  been  consumed  in  litigation. 

Before  I  enter  upon  the  discussion  of  the  legal  questions  presented  in  this 
cause,  I  deem  it  necessary  to  make  a  brief  statement  of  the  prominent  facts  to 
which  the  law  is  to  be  applied  in  determining  the  nature  and  extent  of  the 
defendant's  liability. 

Job  BasSy  of  whom  these  plaintiffs  are  heirs,  died  nearly  twenty  years  ago. 
In  September,  1835,  D,  0,  Barton  was  appointed  dative  executor  of  his  last 
will,  the  executors  named  in  the  will  having  declined  to  act  The  estate,  with 
the  exception  of  two  negroes  valued  at  $2400,  consisted  in  nine  mortgage  notes 
for  a  principal  sum  of  $185,000,  maturing  in  annual  instalments  on  the  Ist 
day  of  January,  from  1837  to  1845  inclusive.  They  were  secured  by  a  mort- 
gage of  a  valuable  plantation  and  slaves  in  the  parish  of  Carroll,  sold  by  Ban 
to  KUbertt  the  maker  of  the  notes.  The  administration  of  such  an  estate,  it 
will  be  observed,  was  a  matter  of  extreme  simplicity.  Nothing  more  was  to 
be  done  than  to  receive  payment  as  the  notes  matured,  or  if  not  punctually 
paid,  collect  them  by  suit,  and  in  due  season  distribute  the  iunds  among  the 
children  and  grand-children  of  the  testator  named  in  the  will 

Chamblisi  was  the  surety  of  Barton  on  his  official  bond.  During  his  life, 
Barton  rendered  two  accounts,  the  last  of  which  exhibits  a  cash  balance  in  his 
hands,  on  the  17th  day  of  January,  1838,  of  $30,771  39.  On  the  4th  of  Ja- 
nuary, 1889,  Barton  died,  and  an  inventory  of  his  estate  was  made  on  the 
21st  January,  1839,  at  the  making  of  which  Chamblisa  was  present,  and  signed 
as  a  witness.  This  inventory  exhibits  land  valued  at  $17,066,  and  contains 
receipts  and  bills  amounting  to  $13,010,  among  which  were  stated,  *'one  dne 
bill  of  Govey  Hood,  for  $1000,  dated  June  the  Slst,  1888 ;"  "one  note  of  H, 
Prentice  for  $8000,  dated  April  24th,  1837  ;*'  ''  note  of  Robert  J.  Chamhlue 
for  $3000,  dated  March  28,  1887 ;"  **  Receipt  of  Rowland,  Smith  &  Co,  $1000 
of  Planters^  Bank  of  Natchez,  conditional,  without  date."  The  inventory  also 
exhibited  as  on  hand,  seventy^five  bales  of  cotton  valued  at  $3760,  and  twelve 
hundred  bushels  of  corn  valued  at  $804.  No  cash  is  mentioned  in  this  inven- 
tory, but  there  is  testimony  showing  that  Barton,  shortly  before  his  death,  had 
in  his  possession  a  large  amount  of  bank  notes  contained  in  a  package,  and 
that  the  widow,  Mrs.  Barton,  had  a  large  amount  of  bank  notes,  which  appear 
to  have  been  the  same,  afler  his  death.  It  was  upon  the  same  evidence,  our 
predecessors  held,  in  a  suit  brought  by  a  creditor  of  David  0.  Barton,  that  his 
widow  was  personally  liable,  having  converted  to  her  own  use  property  be- 
longing to  the  community  which  existed  between  her  and  her  husband.  See 
Lynch  v.  Barton,  12  Rob.  117. 

In  February,  1839,  Chambliu  was  appointed  dative  executor  of  .B(Ut*«  estate. 
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On  the  4th  of  April,  18S9,  we  find  him  receiving,  in  his  ofiicial  capacity,  from     Bi»  w  aim 

Mrs.  Barton  in  her  capacity  of  administratrix  of  Barton's  estate,  the  notes  of     Ohamblob. 

Hood,  Prentice  and  OhanibliUy  and  other  documents,  which  are  described  in 

the  receipt  signed  by  Ohanibliu,  as  *'  notes  and  papers  belonging  to  the  suc- 

cessioD  of  Job  Ban  deceased,  and  which  were  inventoried  in  the  estate  of  said 

D.  0.  Barton  deceased,  the  said  inventory  being  amended  by  an  order  of  the 

court  of  probates,  and  an  order  that  they  should  be  given  up."     We  have  not 

efidence  of  the  tenor  of  Chamblus^s  note,  but  there  is  a  copy  in  evidence  of 

Prentie^i  note,  so  called  in  the  inventory  and  in  Gharnblua's  receipt    It  is  in 

these  words : 

"$8000,  Providence,  April  24,  1837.  Due  Doctor  2).  0.  Barton,  executor  of 
Job  Bau,  deceased,  three  thousand  dollars,  value  received.    H.  Prenticb." 

In  June,  1839,  an  agreement  in  writing  was  made  between  Chamhlias  nsid 
Mrs.  Barton,  in  which  she  recites  that  Barton,  her  deceased  husband,  had  been 
the  executor  of  the  estate  of  her  lather.  Job  Bass  ;  that  there  would  probably 
be  a  large  deficit  for  moneys  that  came  into  his  hands  for  Bass's  estate ;  that 
Ckamhliss  had  become  his  oflScial  surety,  without  any  other  motive4han  a  dis- 
interested friendship  to  Barton  and  herself;  that  she  was  desirous  to  relieve  the 
estate  of  her  husband  from  embarassment,  and  "  avoid  lawsuits  or  any  man- 
ner of  litigation  in  regard  thereto,  or  relative  to  the  aforesaid  deficiencies,"  and 
also  desirous  to  relieve  Chambliss,  and  hold  him  harmless  from  his  suretyship ; 
that  Chambliss  was  now  executor  of  Bass's  estate,  and  she,  as  an  heir,  was  en- 
titled to  a  porton  of  the  estate  in  money,  the  amount  of  such  portion  being 
jet  not  exactly  known.  She  then  agrees  that  he  may  receive  for  her  the  pro- 
portion, whether  in  money  or  otherwise,  which  may  come  to  her  as  heir,  fh>m 
her  father's  estate,  and  hold  the  said  proportion  as  the  same  may  be  divided 
onto  the  heirs,  in  his  hands,  or  a  sufficient  amount  thereof,  to  secure  and  in- 
demnify him  for  his  suretyship,  and  also  to  secure  and  indemnify  the  estate  of 
Bm  from  loss  by  the  defalcation ;  and  she  authorizes  him  to  pay  to  the  suc- 
ceoioo  of  Bms,  out  of  her  portion  as  received,  the  said  deficiency.  The  argu- 
ment concludes  with  a  full  covenant  to  hold  him  harmless  from  any  loss  by 
reasm  of  his  suretyship. 

This  Barton  deficit  is  now  estimated  to  be  $ ,  he,  BartoTi,  having  paid 

toOOO  to  a  portion  of  the  heirs,  and  a  credit  being  allowed  for  other  items 
to  the  amount  of  $ , 

In  1840,  1841  and  1842,  Chambliss  filed  accounts.  They  are  entirely  silent 
with  regard  to  the  Barton  deficit,  and  also  the  note  of  Prentice.  The  account 
of  1$41  credits  the  estate,  under  date  of  7th  of  April,  1840,  with  $1000  only, 
amount  received  from  Bbod,  and  $3000  only,  which  was  amount  of  principal 
of  his  own  note.  It  is  proved,  however,  that  he  made  Bood  pay  him  interest 
at  ten  per  cent,  from  the  maturity  of  the  bill,  to  wit,  its  dato,  until  it  was  paid. 
It  ia  also  proved  by  Prentice,  and  by  other  evidence,  that  the  note  of  Pren^ 
ties  was  settled  with  Chambliss  on  the  9th  July,  1840,  by  assigning  to  Chamr 
biits  an  invoice  of  goods,  and  by  transferring  to  him,  as  executpr,  a  claim 
PrsnUee  professed  to  have  against  Mrs.  Barton,  for  which  a  suit  was  then 
pen^ng  by  Prentice  against  Mrs.  Barton  for  a  sum  of  $2821  41,  which  sum 
waa  credited  on  the  Prentice  note.  It  would  seem  from  the  testimony  of  this 
vitoess,  that  the  settlement  blended  the  claim  as  executor,  with  Chambliss^s 
iadrridnal  accounts  with  Pren^tice,  At  all  events,  the  value  of  the  invoice  of 
Coods  which  the  witness,  in  a  subsequent  part  of  his  testimony,  says  he  sold 
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Bam  KtAiB  \^  Chamhliss^  is  not  shown,  nor  any  where  accounted  for ;  and  as  to  the  as- 
signed claim  against  Mrs.  Barton,  it  is  not  shown  that  he  took  it  under  judicial 
sanction,  nor  with  the  authorization  of  the  heirs.  Chamblus  prosecuted  the 
Prentice  suit  against  Mrs.  Barton,  and  it  resulted  in  a  verdict  in  favor  of  the 
defendant,  on  the  30th  of  April,  1842.  So  that  the  claim  thus  taken  in  set- 
tlement of  the  Prentice  note,  proved  worthless. 

After  the  7th  of  April,  1842,  ChamhUss  filed  no  further  account^  until  he 
was  called  upon  to  do  so  bj  this  suit,  which  was  brought  on  the  12tb  of  April, 
1848.  In  the  meanwhile,  besides  the  cash  balance  of  $6,836  58,  unpaid  by 
him  as  in  his  hands  on  the  7th  of  April,  1842,  he  received  large  sums  of  money, 
partly  by  voluntary  payments  received  from  the  mortgage  debt  and  partly  by 
suit  upon  the  mortgage ;  and  he  also  paid,  during  this  interval,  various  sums 
of  money  to  some  of  the  heirs,  on  account  of  their  interest  in  the  estate. 

The  petition  of  the  heirs  presented  a  history  of  the  administration  of  the 
estate,  as  far  as  they  had  been  made  acquainted  with  it,  referred  to  the  Hood 
and  Chamhlies  not«s  as  transactions  obscure  and  unexplained  in  the  account, 
charged  him  with  omission  of  duty  in  having  so  long  failed  to  present  his  an- 
nual accounts,  and  called  upon  him  to  file  a  full  account  of  his  administration. 
They  also  asked  that  he  be  decreed  to  give  "  the  dates  of  reception  of  moneys 
coming  into  his  hands,  and  the  dates  at  which  the  same  had  been  paid  out,  on 
account  of  the  succession,  or  to  any  of  the  heirs,  and  that  in  said  account  he 
be  decreed  to  raise  an  interest  account,  or  show  in  what  bank  the  funds  in 
hand  at  the  end  of  each  year,  not  necessary  for  the  current  year's  expenses, 
have  been  deposited ;  and  if  not  deposited,  that  he  be  decreed  to  pay  eight  per 
cent,  on  all  sums  in  his  hands,  at  the  beginning  of  each  year,  that  should  have 
been  deposited  as  required  by  law.  They  also  charged,  that  he  had  received 
the  amount  of  funds  which  w«re  in  Barton^ »  hands  at  his  death ;  but  if  he  had 
not  actually  received  them,  he  was  liable  for  them  as  Bartori*8  official  surety, 
with  eight  per  cent  interest  from  the  1st  of  February,  1839,  until  paid.  They 
also  prayed  for  a  partition,  and  for  such  other  and  general  relief  as  might  seem 
Just  and  equitable  in  the  premises. 

On  the  8th  of  May,  1848,  the  defendant,  Chamhliss,  appeared  and  asked 
"further  time  to  render  his  account  as  prayed  for  by  plaintiffs,"  assigning  for 
cause,  that  he  had  not  had  time  to  do  so  since  the  demand  was  made ;  that 
there  was  a  great  number  of  papers  to  examine  and  calculations  to  make, 
which  required  much  time  and  labor;  also,  that  the  succession  was  yet  unset- 
tled, that  there  were  payments  yet  to  be  made,  and  property  yet  unsold,  mort- 
gaged for  debts  due  to  the  succession  ;  that  he  was  proceeding  to  sell  said  pro- 
perty, in  May,  1848,  for  said  purpose,  when  he  had  been  arrested  by  an  injunc- 
tion of  third  parties ;  and  concluded  with  a  prayer  that  no  further  action  be 
had  until  he  could,  by  said  sale,  collect  all  that  was  due  to  said  succession,  and 
render  a  final  account  It  would  seem  the  application  for  time  was  resisted  by 
the  plain tifis ;  but  at  all  events,  on  the  9th  May,  1848,  an  order  was  made  on 
the  cause  in  these  words :  "  By  consent  of  the  plaintifis  in  this  case,  mads  by 
their  counsel  in  open  court,  and  of  the  defendant,  Eoh&rt  J.  ChamhlU*^  now 
also  in  open  court,  it  is  ordered,  that  the  said  defendant  file  his  account  as 
prayed  for,  on  or  before  the  tenth  day  of  October  next,  and  that  this  cause  be 
continued." 

On  the  27th  November,  1848,  the  executor  filed  an  account,  on  which,  how- 
ever, he  did  not  account  for  the  Barton  defalcation,  nor  show  how  he  had  kept 
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the  trost  funds,  nor  raise  an  interest  account  as  prayed  for,  and,  as  the  heirs  Babb  n  aim 
vith  some  plausibility  allege,  he  had  consented  to  do.  The  account  was  ac- 
companied by  a  petition  of  the  executor,  praying  that  the  account  might  be 
deemed  proTisional,  in  consequence  of  a  litigation  pending,  by  which  the  col- 
lection of  the  residue  of  the  estate  was  tied  up.  Upon  the  application  of  the 
executor,  the  cause  was  continued,  and  two  months  was  allowed  the  heirs  to 
file  their  (^position  to  the  account  This  they  did  in  December,  1848, 
and  in  addition  to  making  the  Tarious  objections  and  claims  stated  in 
the  opinion  of  Mr.  Justice  Buchanan,  they  declared  their  willingness  to  take 
their  respectire  portions  of  the  uncollected  mortgage  debts^  alleging  that 
as  there  were  now  no  debts  to  pay,  there  was  no  necessity  that  the  exe- 
eator  should  aet  any  longer,  except  to  divide  the  funds  he  had  received. 
At  the  next  term  of  the  court,  ia  May,  1849,  Chamblm  filed  exceptions, 
evidently  intended  to  procrastinate  a  hearing.  They  were  overruled,  and 
he  then  moved  a  recusation  of  the  District  Judge.  This  also  was  over- 
ruled, and  be  then  applied  for  a  continuance  until  the  next  term,  on  the 
groond  of  the  skkness  of  one  of  his  counsel.  The  application  appears  to  have 
been  saccessful.  The  cause  went  off  until  the  July  term,  when  he  filed  a  new 
exception,  praying  all  the  proceedings  in  the  suit,  subsequent  to  the  fih'ng  of 
the  original  petition  of  plaintiffs,  be  set  aside  as  null  and  void,  on  grounds  too 
frivoloos  to  desenre  any  comment.  No  action  on  this  motion  appears  of  record; 
bat  the  court  adjourned  without  disposing  of  it,  or  trying  the  cause.  Subse- 
qoeDtly,  fit>m  the  fact  that  the  successor  of  the  District  Judge  refused  to  sit  in  the 
caose,  it  was  continued  frem  time  to  time,  and  at  last  was  brought  to  trial  in 
Hay,  1852.  Meanwhile,  in  1850,  Chamhlus  died,  and  his  executors  were  made 
parties.  They  made  a  payment  in  1851,  to  a  portion  of  the  heirs  on  account; 
bat  only  a  poriioB  of  this,  to  wit,  $7500,  was  pai^  in  money,  although  a  good 
while  had  elapsed,  and  they  had  had  control  of  the  crop  of  Chamhliss's  planta- 
tion. The  residue  they  paid  in  drafts  on  their  merchants,  payable  at  distant 
date&  In  the  inventory  of  Ckamhlm^$  estate,  no  money  is  found,  although 
there  is  a  considerable  amount  of  notes  and  due  bills  held  by  him  at  his  death, 
and  neither  he  nor  his  executors  have  shown  where  or  how  he  kept  the  trust 
iDOoeys  of  this  estate.  That  he  received  large  sums  from  time  to  time,  his  own 
accounts  show.  If  he  did  not  use  it,  it  is  pertinently  asked  by  plaintiffs,  where 
▼as  it  at  the  time  of  his  death  ?  If  he  had  ever  deposited  it  for  safe  keeping 
in  the  bank  at  Providence  or  elsewhere,  the  certificate  of  deposit  or  receipt 
would  have  shown  it.  It  seems  to  me  next  to  a  moral  impossibility,  under  all 
the  circumstances,  to  suppose  that  Chambliss  did  not  mix  this  trust  money  with 
his  own,  and  use  it. 

From  the  above  state  of  the  prominent  facts,  with  other  surrounding  circum- 
stances upon  which  I  do  not  think  it  necessary  to  enlarge,  my  mind  has  been 
brought  to  the  conclusion,  that  there  has  been  great  irregularity  in  the  keeping 
of  the  executor^s  accounts  ;  gross  omission  to  report  annually ;  a  mingling  of 
the  affiurs  of  the  estate  with  his  own ;  an  unjustifiable  concealment  of  funds 
received  and  arrangements  made  with  debtors ;  a  postponement  of  the  interests 
of  the  estate  to  his  own ;  and,  I  am  constrained  to  add,  a  use  of  the  trust 
foods.  There  has  also  been  a  culpable  continuous  effort  during  a  long  period, 
to  protract  the  litigation,  and  keep  heirs,  some  of  whom  were  minors,  out  of 
their  estate. 

That  the  executor  should  be  charged  with  interest  on  Hood's  note,  having 
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Bam  w  au  received  it,  is  of  course  too  clear  to  require  comment  Even  if  Hood  was  not 
legally  bound  under  his  contract  to  pay  the  interest,  he  didpay  it  to  the  executor, 
and  the  estate  must  have  the  benefit  The  suppres&ion,  in  his  account  of  1841, 
of  the  fact  that  he  had  received  interest,  and  the  giving  credit  as  of  7th  of 
June,  1840,  for  the  principal  only  of  an  asset,  which  was  in  fact  a  due  bill, 
dated  more  than  three  years  previous,  was  a  gross  violation  of  duty,  and  most 
be  characterized  as  a  spoliation. 

I  also  concur  in  charging  him  with  interest  on  his  own  note.  His  account  of 
1841,  on  crediting  the  naked  principal  on  7th  June,  1840,  omits  to  state  tb« 
material  fact,  that  the  note  was  dated  liarch  28,  1887.  Although  distinctly 
called  upon  by  the  heirs  to  explain  the  history  of  that  note  and  Hood'o^  and 
although  the  note  was  in  his  possession,  he  omits,  in  his  account  of  1848,  to 
discribe  its  tenor,  or  explain  its  origin,  nor  is  it  produced  at  the  trial  by  his 
executors.  As  JBbo^s  note  has  been  proved  to  have  been  a  due  bill,  and  Prvn- 
tiee^B  obligation,  of  which  I  will  presently  speak,  was  also  in  that  form,  and  as 
Chambliss  and  his  executors  have  omitted  an  explanati<»n  which  we  may  reason- 
ably believe  they  could  have  made,  I  think  this  a  proper  case  to  applj  the 
doctrine,  omnia  presumuntor  contra  tpoliatorem. 

I  also  concur  in  the  propriety  of  charging  Chambliu  with  the  amount  of  the 
Prentice  due  bill.  The  settlement  he  made  with  Prentice  wbs  without  judicial 
sanction ;  it  gave  Prentice  credit  on  a  due  bill,  which  Chambliss^  in  his  receipt 
given  to  Mrs.  Barton,  declares  is  an  asset  of  Bass's  estate,  for  the  amount  of  an 
assigned  clahn  against  a  third  person,  which  has  proved  utterly  worthless ;  the 
value  of  the  invoice  of  goods  is  not  shown,  and,  in  the  compromise,  the  in- 
terest of  the  estate  seems  to  have  been  blended  with  his  individual  afiairs.  It 
is  just  to  consider  him,  by  this  conduct,  as  having  made  the  Prentice  note  his 
own,  and  liable  to  the  estate  of  Bass  for  its  amount,  and  at  least  five  per  cent 
interest  from  its  receipt  by  Chambliss.  I  will  add,  that  the  impression  made 
upon  my  mind,  by  a  consideration  of  the  surrounding  circumstances  with 
reference  to  the  obscure  matter  of  the  Prentice  and  Chambliss  notets  is,  that 
these  two  persons,  who  were  the  official  sureties  of  Bartony  had  borrowed  of 
him  the  funds  of  the  Bass  estate. 

I  also  am  of  opinion,  that  it  was  the  duty  of  ChamblisSy  when  he  became 
executor,  to  take  legal  means  to  make  the  ^rt(?n  deficit  out  of  Barton's  estate, 
and  not  having  done  so,  and  also  being  himself  the  surety  of  Barton^  be  is 
answerable  to  the  estate  for  the  deficit 

After  what  I  have  said,  it  is  hardly  necessary  to  add  my  entire  and  unhesi- 
tating concurrence  in  the  doctrine,  that  the  heirs  should  not  bear  the  burden 
of  the  counsel  fee  of  $1200. 

Leaving  the  Barton  deficit  for  the  present  out  of  view,  I  proceed  to  consid^ 
the  liability  for  interest  on  cash  amounts  actually  received  by  the  executor, 
and  not  accounted  for  by  annual  accounts. 

I  have  already  stated  the  claim  of  the  plaintifis  touching  interest,  as  put 
forth  in  their  petition.  I  consider  it  substantially  a  claim  for  an  interest  ac-  ■ 
count  at  eight  per  cent  with  annual  rests ;  and  under  this  claim,  the  allega- 
tion of  the  failure  to  render  accounts,  and  the  prayer  for  general  relief,  I  think 
the  plaintiffs  entiUed  to  the  benefit  of  the  6th  section  of  the  Statute  of  1837, 
allowing  ten  per  cent  interest  in  certain  cases,  up  to  the  point  that  eight  per 
cent  interest  calculated,  with  annual  rests,  would  reach.  A  calculation  of  ei^ht 
per  cent  interest  on  a  given  sum  upon  the  principle  of  annual  rests  win  de- 
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monstnite,  that  eight  per  cenL  interest  with  annual  resU,  is  equivalent  to      Bambtals 
ranning  interest  at  the  rate  Cbambuis. 
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The  plaintiffs  have  therefore  substantially  asked  what  would  probably  be  found 
on  calculation  to  amount  to  more  than  ten  per  cent,  and  should  have,  there- 
fore, in  my  opinion,  the  benefit,  up  to  ten  per  cent,  of  the  Statute  of  1887. 

But  if  it  be  otherwise,  and  the  plaintifis  are  to  be  restricted  to  eight  per 
cent  simply,  and  without  the  benefit  of  annual  rests,  from  what  time  should 
the  eight  per  cent  interest  begin  to  run  ?  My  opinion  is,  that  it  should  begin 
under  the  statute,  to  run  on  items  omitted  in  previous  accounts,  and  that  ought 
to  haye  been  included  in  them,  at  a  date  one  year  from  the  time  when  he  re- 
ceived the  omitted  item  and  failed  to  account  for  it.  Thus,  in  the  present  case, 
I  think  the  eight  per  cent  on  the  $300  received  by  Chamhlus,  for  interest  on 
Hood's  note  on  the  7th  of  June,  1840,  should  run  at  least  from  7th  June,  1841 
if  not,  perhaps,  from  8d  of  April,  1841,  date  of  filing  his  annual  account  after 
receipt  of  that  item.     I  am  also  of  opinion  that  the  eight  per  cent  interest 

should  run  at  least  from  7th  of  June,  1841,  upon  the  omitted  interest  of  $ 

on  ChamblM  own  note.  I  am  also  of  opinion  that  eight  per  cent  interest  should 
be  charged  to  him  upon  the  amount  he  owes  for  the  Prentice  note,  at  least 
from  the  9th  July  1840,  being  one  year  from  the  day  he  made  the  Prentice 
note  his  own  debt  I  conceive  it  would  be  erroneous  to  make  a  distinction  be- 
tween cash  actually  received  by  an  executor,  and  a  liability  he  has  incurred  at 
a  particular  date,  for  a  sum  of  money  by  reason  of  his  mal-administration. 

To  establish  these  principles,  I  proceed  to  notice  the  language  of  the  statute, 
and  consider  its  spirit  and  policy. 

The  language  of  the  6th  section  of  the  Statute  of  March  18,  1837,  p.  96,  is 
as  follows :  Be  it  further  enacted,  &c..  That  all  executors,  administrators,  cu- 
rators of  Tacant  successions  and  syndics,  shall,  at  least  once  in  every  twelve 
months,  render  to  the  Probate  Court  a  full,  fair,  and  perfect  account  of  their 
administration,  and  on  failure  to  do  so,  shall  be  dismissed  from  office,  and  pay 
ten  per  cent  per  annum  interest  on  all  sums  for  which  he  may  be  responsible, 
from  the  date  of  the  expiration  of  the  twelve  month^s  aforesaid. 

Now,  it  must  be  observed  with  reference  to  this  section  : 

1st  That  it  is  not  necessary  for  the  imposition  of  the  burden  often  per  cent 
that  the  executor,  inc.  should  have  been  called  upon  to  file  his  account.  The 
law  oommanda  him  absolutely  to  render  an  account  at  least  once  in  every 
twelve  months.    His  failure  to  do  so,  subjects  him  to  the  burden. 

2d.  The  annual  account  thus  prescribed  by  the  law,  is  not  a  mere  account  of 
any  sort.  It  must  be  a  fuU^  fair  and  perfect  account,  or  as  expressed  in  the 
equally  explicit  and  stringent  language  of  the  French  text,  un  compte  entier^ 
jmte  etpcnfait  de  leur  administration.  Now,  when  a  trustee  who  is  actuated 
by  the  selfish  and  unfaithful  motives  which,  I  think,  are  justly  attributable  to 
51 
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ggO  .  gntion  etish  he  *«  actually  received,  and  amouojk  to 

^^     thw  executor,  ^'"'''/^^  ucMnnot  be  said,  quoad  such  omitted  items,  that  he 

^   iisJ^      ^'^'""^  ^"^  '^    .rTf.ir  and  perfect  account    As  to  them,  he  is  to  be  con- 

C*^*^^^      never  rendered  umU,wrauuy  .  ,     ,     _         ,       ,  '  .     .   « 

.  .     ^         ^  1,^1, t  as  tliough  he  had  rendered  no  annual  account  at  all. 

8ideredinthe8»meltgni»^        a  u    u  j       ...  ^ 

Wh  thcr  the  ten  per  cent  should  be  imposed  on  an  executor,  who  had  omitted 

item  on  fiiing  *"  account,  by  an  honest  mistake,  or  under  circumstances 

nresenting  some  grounds  of  expUnation  consistent  with  fair  intentions,  is  a 

question  not  nccessaiy  now  to  consider. 

Nor  IB  it  necessary  now  to  say,  whether  in  every  case  the  interest  under  the 
fitatute  should  run  on  amounts  not  duly  accounted  for,  down  to  the  time  of 
gatisftction,  or  only  to  the  time  of  actually  presenting  a  full,  fair  and  perfect 
account  I  think  there  is,  in  the  present  case,  no  equitable  reason  to  arrest 
the  interest  at  the  time  of  filing  in  this  suit  the  forced  and  imperfect  account 
of  1848. 

8d.  The  statute  does  not  say  he  shall  be  charged  ten  per  cent  interest  only 
on  cash  actually  collected.  Its  language  is,  **  on  all  sums  for  which  he  may  he 
responsible.^^ 

Let  us  here  consider  also  the  spirit  of  this  statute,  as  deducible  from  the  sec- 
tion already  noticed,  and  the  context  I  conceive  the  moUve  of  the  lawgiver  to 
have  been  to  keep  persons  acting  in  a  fiduciary  capacity  from  temptation  to  use 
the  money  of  estates  entrusted  to  them,  by  requiring  them  to  deposit  in  bank 
under  an  enormous  penalty,  prescribed  in  the  3d  section,  and  to  render  annual 
accounts  as  prescribed  in  the  6th.  It  is  clear,  from  the  severity  of  the  law, 
that  a  great  evil  had  existed,  that  there  had  been  great  abuses  in  the  administra- 
tion of  such  trusts,  and  this  evil  it  was  the  object  of  the  Legislature  to  remedy, 
by  prescribing  certain  duties  to  persons  clothed  with  such  trusts,  and  imposing 
certain  penalties  for  their  non-fulfilment;  so  that  in  future,  the  funds  belongiDg 
to  heirs,  creditors  and  minors,  should  be  kept  sacred,  and  not  used  for  the  pro- 
fit and  convenience  of  the  trustee.  And  I  also  infer,  from  the  language  of  the 
6th  section,  and  the  penalty  inflicted,  the  presumption  of  the  lawgiver,  that  a 
trustee  who  fails  to  render  an  annual  account,  has  an  improper  motive  for 
doing  so,  and  should  respond  at  the  rate  of  ten  per  cent  for  the  profit  or  con- 
venience which  he  has  personally  derived  from  the  trust  fund,  of  which  he  has 
rendered  no  account  Why,  in  the  anticedcnt  section,  should  an  interest  of 
twenty  per  cent  be  imposed  upon  the  executor,  ^.,  who  fails  to  deposit  in 
h  bank,  from  the  time  the  money  came  into  his  hands,  except  upon  the  hypothe- 

sis that  the  party  has  avoided  its  deposit  in  order  to  use  it 

In  seeking  for  the  spirit  of  this  important  law,  we  may  derive  assistance  by 
considering  how  persons  acting  in  a  fiduciary  capacity,  are  treated  by  coutIb  of 
equity  in  England  and  our  sister  States. 

In  the  decisions  of  Courts  of  Equity  in  England  and  America,  it  is  treated 
as  a  principle  of  universal  jurisprudence,  that  trustees  can  only  hold  and  act 
for  their  beneficiaries ;  that  all  gains  enure  to  their  benefit ;  and  that  interest, 
sometimes  simple,  sometimes  compounded,  will  be  given  as  the  standard  or  Ta* 
lue  of  the  money  used.  The  trustee  is  held  liable  for  interest  where  he  does 
not  keep  accurate  and  regular  accounts,  so  as  to  be  always  ready  with  them 
when  necessary,  to  be  examined,  or  where  the  law  requires  them,  or  where  he 
omits  to  distribute  at  the  time  required  by  law,  or  the  terms  of  the  trust,  or 
where  he  mingles  trust  money  with  his  own,  or  uses  it,  or  trades  with  it,  or 
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makes  a  profit  on  it  by  way  of  interest  or  otherwise.     1  John.   Ch.  85.     2     Bam  «t  als 
Stary*s  Equity,  1277  et  seq,    Lewin  on  Trusts,  324  et  seq.    4  John.  Ch.  302. 

The  Roman  law  sometimes  inflicted  a  grievous  interest  in  the  nature  of  com- 
pound interest,  but  greatly  exceeding  it,  on  a  trustee  guilty  of  a  gross  abuse  of 
trust    Story's  Equity,  1279. 

Le  toteor  ne  peut  employer  secrdtement  les  capitaux  du  pupille  k  son  avan- 
tage  persoDDel ;  il  devrait  en  payer  I'interSt  le  plus  41ev6.  Mackeldy,  Manuel 
da  droit  Romain,  p.  301,  in  note. 

Qme  aatem  sunt  pupillares  usuraB  videudum  est  ?  Et  apparet  banc  esse  fir- 
man  usararum,  ut  ejus  quidem  pecuniae,  quam  quis  in  usus  suos  convertit, 
l^timam  usuram  prsestct  Sed  et  sii  negavit  apud  se  esse  pccuniam,  et 
pretor  pronunciavit  contra  eum,  legitimas  solvere  debebit;  vel  si  moram  depo- 
sitioni  fecit,  et  praetor  irrogavit  ei  legitimas.  Sed  et  si  dum  negat  aliquam 
quantitatem  penes  se  esse,  pupillis  ad  onera  sua  cxpedienda  imposuit  nccessi- 
tatem  mutuam  pecuniam  legitimis  usuris*  accipiendi,  tenebitur  in  legitimis. 
Item  n  a  debitoribus  legitimas  exegit  Ex  coeteris  causis  secundum  morem 
pTOTiDcise  prsestabit  usuras,  aut  quincunces,  aut  trientes,  aut  si  quas  aliae  levi- 
ores  in  provincia  frequentantur.     Digest,  lib.  26,  tit.  vii.  leg.  7  §  10. 

With  regard  to  the  Barton  deficit,  the  plaintiffs  have  simply  claimed  interest 
at  the  rate  of  eight  per  cent,  per  annum  from  the  date  of  his  appointment,  and 
not  interest  by  annual  rests. 

It  was  the  duty  of  ChamhlisB^  as  soon  as  he  became  executor,  to  collect  the 
Barton  deficit  from  Barton^s  administratrix,  or  from  himself  as  the  official 
Burety  of  Barton.  If  he  had  done  so,  he  would  have  had  in  his  hands  in  a 
reasonable  time  after  his  appointment,  say  in  January,  1840,  the  cash  for  that 
dedication.  If  in  his  next  annual  account  he  bad  reported  this  as  cash  in 
band,  the  heirs  might  have  applied  to  the  court  for  payment  out  of  it,  or  to 
bave  an  investment  of  this  large  sum  ordered  for  the  benefit  of  the  estate  until 
the  proper  period  for  a  distribution  arrived,  which  investment  would  have 
been  a  common  benefit  to  all  the  heirs. 

Bat  he  did  not  do  this.  He  did  not  get  the  money,  and  on  the  contrary 
promised,  in  substance,  not  to  exact  it  from  the  principal  debtor,  or  his  widow 
in  community,  until  a  distant  period.  Having  done  this  without  the  consent  of 
the  heirs,  or  judicial  sanction,  I  think  he  ought,  as  to  their  share,  to  account 
to  them  with  interest,  especially  as  the  arrangement  concerned  his  individual 
interest  as  surety. 

If  he  had  come  forward  in  his  next  annual  account,  fhtnkly  and  candidly, 
as  a  trustee  is  bound  to  do,  especially  in  a  matter  in  which  he  had  a  deep  per- 
sonal interest,  and  explained  to  the  heirs  the  arrangement  with  Mrs.  Barton^ 
they  oould  then  have  exercised  their  option  either  to  repudiate  or  approve  it. 
Bathe  acted  without  their  knowledge  or  consent,  as  far  as  the  evidence  in- 
finms  08,  and  without  judicial  sanction. 
To  release  him,  and  by  consequence  Mrs.  Barton^  from  interest  on  this  large 
im  for  fourteen  years  and  upwards,  does  not  seem  to  me  equitable  either  as 
etween  the  heirs  themselves,  or  as  between  the  heirs  and  the  executor. 
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Succession  of  James  E.  Lee. — ^Mrs.  J.  E  Lee,  Appellant. 
9  a98 

f 6g  1707  Under  the  Act  of  1844  though  the  deceased  spotue  leare  no  descendant,  yet  if  be  leave  onlj  one  M- 

cendantr  the  surTlving  spoase  will  not  be  entitled  to  a  usnfructnary  interest  in  the  community. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
T,   W.  Collins,  for  the  widow  and  appellant    P.  E.  Bor\ford  and  7!  Gil 
more,  for  the  heirs. 

The  reference  of  the  Chief  Justice  to  the  opinion  of  Judge  Lea,  for  a  further 
illustration  of  the  subject  before  the  Court,  renders  it  proper  to  give  that  judg- 
ment an  insertion  in  this  place.     It  is  as  follows  : 

The  issues  between  the  parties  in  these  proceedings  are  presented  somewhat 
irregularly.  The  alleged  heirs  have^ot  yet  been  recognized,  and  the  onlj  evi- 
dence in  support  of  their  claims  consists  in  the  admissions  of  the  widow,  whidi 
are  binding  only  upon  herself.  The  only  matter  submitted  in  the  pleadings, 
upon  which  the  Court  can  adjudicate,  is  upon  the  application  of  the  widow  to 
be  recognized  as  the  usufructuary  of  the  half  of  the  community  property  belong- 
ing to  her  deceased  husband,  and  as  such  to  bep  ut  in  possession  of  the  same,  on 
her  complying  with  the  requisites  of  the  law.  This  application  is  based  upon 
the  provisions  of  the  1st  section  of  the  Act  of  1844,  p  99,  entitled  an  Act  relatiTe 
to  community  property. 

It  is  admitted  that  the  deceased  died  intestate  without  descendants,  but  leav- 
ing a  mother  and  brothers  and  sisters  living.  The  section  of  the  law  above 
referred  to  provides  that  when  either  husband  or  wife  shall  die  leaving  no 
ascendants  or  descendants,  and  without  having  disposed,  by  last  will  and  testa- 
ment, of  his  or  her  share  in  the  community  property,  such  share  shall  be  held 
by  the  survivor  in  usufruct  ^luring  his  or  her  natural  life.  This  section  is  free 
from  obscurity  in  its  literal  meaning.  Where  the  language  of  the  law  is  obsure, 
the  supposed  or  acknowledged  meaning  of  the  Legislature  is  referred  to  in  order 
to  explain  its  ambiguity ;  but  where  no  ambiguity  exists,  it  must  be  an  extreme 
case  which  would  jusiify  the  court  in  overlooking  the  literal  provisions  of  the 
law,  for  the  purpose  of  meeting  the  supposed  intentions  of  the  lawgiver. 

It  is  urged  that  it  was  the  object  of  the  law  in  question  always  to  exclude  col- 
laterals at  least  from  the  usufruct  of  that  portion  of  the  community  property 
which  they  would  otherwise  have  inherited.  Whenever  there  exists  a  surviving 
husband  or  wife  as  partner  in  community,  such  may  have  been  the  object  of 
the  law ;  and  if  so,  it  is  to  be  regretted  that  it  was  not  so  expressed.  It  is  not, 
however,  the  province  of  the  courts  to  supply  the  defects  of  legislation.  The 
presumption  of  law  is  that  what  is  intended  is  expressed.  In  a  case,  such  as 
the  one  at  bar,  it  may  not  have  been  the  intention  of  the  Legislature  to  interfere 
with  the  rights  of  collaterals  when  there  was  an  ascendant  living;  for  if  there 
were  no  collaterals,  the  surviving  partner  in  community  would  nevertheless  be 
excluded  by  the  surviving  ascendant,  and  if  it  was  intended  that  the  interests 
of  the  descendants  should  in  any  court  be  preferred  to  those  of  surviving  part- 
ners in  community,  and  to  their  exclusion,  it  would  seem  that  the  operation  of 
the  law  in  favor  of  collaterals  could  work  injury  only  to  the  ascendants,  who, 
under  any  circumstances,  would  exclude  the  surviving  partner. 

Be  this  as  it  may,  I  am  not  prepared  to  adopt  a  construction  which  would 
extend  by  implication  the  operation  of  a  law  which  creates  a  change,  or  at  least 
a  modification,  of  the  general  law  of  inheritance  as  it  formerly  existed. 

It  is  ordered  that  the  application  of  Mrs.  Hanora  Lee,  widow  of  James  E,  Lee^ 
to  be  recognized  as  usufructuary  of  the  half  of  the  community  property  belong- 
ing to  the  deceased  husband,  and  to  be  put  in  possession  of  the  same,  be  re- 
jected at  her  costs. 

Slidell,  C.  J.  Before  the  Statute  of  1844,  the  share  of  the  deceased 
partner  in  community  passed  to  his  or  her  lawful  heirs.  The  right  of  usufruct 
in  favor  of  the  surviving  partner  as  to  that  share  is  derived  solely  from  the 
Statute.    Being  derived  solely  from  that  Statute,  it  can  only  be  claimed  in  the 
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I       cttes  desigittied  in  that  Statute.    The  case  where  the  deceased  husband  or 
wife  leaves  an  ascendant  is  not  such  a  case. 

We  do  not  consider  the  fact  that  the  words  "ascendants**  (being  the  plural) 
as  used,  affects  the  question.  We  think  the  existence  of  one  ascendant  has  the 
sune  effect  as  to  the  surviying  widow*8  pretensions  to  the  usufruct,  as  if  both 
the  &ther  and  mother  of  Lee  had  surTived  him. 

It  18  said  the  2d  section  gives  the  usufruct  to  the  surviving  husband  or  wife 
in  prelenmce  even  to  the  children  of  the  deceased ;  and  hence,  bj  an  argument 
afirti&ri,  is  deduced  an  intention  to  prefer  the  surviving  husband  or  wife  to 
collateral  relations.    But  the  motive  of  the  Legislature  in  giving  the  usufruct, 
where  there  were  children  of  the  marriage,  may  well  have  been  to  keep  the 
&mflj  estate  together,  and  provide  a  common  home  during  the  lifetime  of  the 
EnrriTiDg  father  or  mother,  who  would  naturally  use  the  estate  with  an  eye  to 
the  wd&re  of  the  children,  at  all  events  until  a  second  marriage ;  upon  which 
event  the  lawgiver,  with  a  jealous  foresight  for  the  children's  welfare,  arrests 
the  usufruct 
I         I  am  not  able  to  say  the  District  Judge,  to  whose  opinion  I  refer  for  further 
I       docidation  of  the  subject,  came  to  an  erroneous  conclusion,  and  am  of  opinion 
that  the  judgment  should  be  affirmed. 
Judgment  affirmed  with  costs. 

Ogdbn,  J.,  (dissenting.)  The  1st  section  of  the  Act  of  the  Legislature  of  1844, 
i       enUUed   **an  Act  relative  to  community    property,**    provides   as  follows: 
I       "That  in  all  cases  hereafter,  when  either  husband  or  wife  shall  die,  leaving 
DO  ascendants  or  descendants,  and  without  having  disposed,  by  last  will  and 
i       testament,  of  his  or^her  share  in  the  community  property,  such  share  shall 
be  held  by  the  survivor  in  usufruct,  during  his  or  her  natural  life.  The  deceased 
left  as  his  only  heirs  his  mother  and  a  brother  of  the  whole  blood.    The  ques- 
tion is  whether  the  above  section  is  to  be  interpreted,  that  the  brother's  share 
in  the  one-half  of  the  community  property  belonging  to  the  estate  of  the  de- 
ceased is  to  be  held  unaffected  by  the  widow's  usufructuary  right,  in  conse- 
quence of  the  mother  surviving  her  son  and  being  entitled  to  receive  her  por- 
tion of  the  inheritances  free  from  such  usufructuary  right 

Oar  brother  Judge  of  the  court  below,  regarding  the  literal  meaning  of  this 
law  as  expressed,  to  be  that  the  usufructuary  right  of  the  surviving  spouse 
should  only  take  effect  when  the  deceased  left  neither  ascendants  nor  descend- 
ants, was  of  opinion  that  the  existence  of  one  or  more  ascendants,  although 
called  to  the  succession  only  for  a  portion  of  the  inheritance  and  concurrently 
with  collaterals,  defeated  the  surviving  spouse's  usufructuary  right,  even  as  to 
the  portion  inherited  by  the  collaterals.  He  thinks  the  language  free  from  any 
obscurity,  and  that  it  is  not  permitted,  therefore,  to  consider  the  spirit  and  rea- 
son of  the  law.  The  words  of  the  law,  however,  must  be  taken  in  connection 
with  the  context,  and  the  subject  matter,  and  so  taken,  we  think,  the  evident 
meaning  and  intention  of  the  law  was  to  exclude  collaterals  from  the  enjoyment 
of  any  portion  of  the  community  property  during  the  lifetime  of  the  surviving 
BpoQse.  The  right  of  usufruct  in'  favor  of  the  surviving  spouse  can  only  be  de- 
feated by  the  paramount  right  of  an  heir  in  the  ascending  or  descending  line, 
snd  by  the  second  section  of  the  Act,  if  such  heirs  in  the  descending  line  be  the 
children  of  the  deceased,  the  surviving  father  or  mother  enjoys  the  usufructuary 
light  The  whole  Act  is  loosely  worded,  but  we  think  it  clearly  results,  from 
considering  the  words  in  the  only  sense  they  properly  admit  of,  in  connection 
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with  the  oontezt,  and  with  laws  in  pari  materia^  fixing  the  rights  of  ascendants 
as  heirs,  that  the  mother  in  the  present  case,  being  only  entitled,  as  heir,  to  take 
a  part  of  the  succession,  the  residue  of  which  devolves  on  the  brother  as  collat- 
eral heir  of  the  deceased,  the  usufructuary  right  of  the  surviving  wife  is  only 
defeated  pro  tanto^  and  that  the  collateral  heir  cannot  be  benefited  by  the  exisi- 
ance  of  an  ascendant  who,  as  heir,  is  only  entitled  to  a  portion  of  the  inherit- 
ance. 

As  regards  the  residue  of  the  estate  falling  to  the  brother,  it  is  the  same  as  if 
the  deceased  had  left  no  ascendant,  because  the  ascendant  does  not  inherit  that 
portion,  and  the  law,  in  excepting  ascendants  and  descendants  from  its  opera- 
tion could  only  have  designed  to  protect  their  rights  as  heirs.  The  right  of  usu- 
fruct or  survivorship  can  only  be  defeated  by  the  paramount  right  of  the  heir  in 
the  ascending  or  descending  line,  and  to  the  extent  of  such  right  If  the  heir  in 
the  ascending  or  descending  line,  entitled  to  the  whole  succession,  should  re- 
nounce it  entirely,  the  inheritance  would  devolve  on  the  collaterals,  but  the  sur- 
viving spouse  could  not  be  deprived  of  the  usufruct,  because  the  suocession 
could  no  longer  be  claimed  by  an  ascendant  or  descendant  as  heir. 

I  think  the  words  used  in  the  Statute  do  not  necessarily  convey  a  meaning 
different  from  what  it  would  seem  the  Legislature  must  have  intended,  when 
the  whole  context  and  subject  matter  of  the  law  is  considered  in  connection  with 
these  ends. 


Succession  of  Marib  Franqoise   Prudence  D'Aquin — State  Trea- 
surer, Opponent — Charles  Gavelier,  Appellant 

Th«  state  Treuurer,  through  an  attorney  at  law,  took  a  rule  upon  the  curator  to  file  his  aecooDt, 
opposed  it  on  the  ground  that  the  curator  nerer  deposited  the  funds  receired  by  hlnif  in  bank,  as 
required  by  the  Act  of  1837,  prayed  twenty  per  cent,  damages  for  his  failure  to  do  so,  and,  repre- 
senting that  no  heirs  had  presented  Ihemselres,  claimed  the  succession  as  belonging  to  the  State. 
Mdd:  that  the  proceeding  of  the  State  Treasurer  was  not  warranted  by  law.  That  the  26th  sec- 
tion of  an  Act  entitled  "  an  Act  relative  to  the  revenue  of  the  State,"  approved  March  10th, 
1845,  was  not  applicable  to  a  case  like  the  present,  but  had  in  contemplation  the  coUectioD  of  the 
tax  of  ten  per  cent,  on  interest  in  successions  falling  to  certain  non-residents. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lm^  J. 
T.  K  Eotoard,  for  the  State  Treasurer. 

JJ.  jSL  Orandmont^  for  opponent  and  appellant 

The  following  opposition  to  the  account  was  filed  on  behalf  of  the  State 
Treasurer: 

In  1833,  the  appellant  Jean  TheophiU  Ca/velier  was  appointed  curator  to  the 
vacant  succession  of  the  late  Marie  Frangoise  D^Aquin.  All  the  property  of 
the  deceased  was  sold,  and  after  paying  her  debts,  there  was  a  balance  of 
$698  201-  cents,  left  in  favor  of  the  succession.  This  is  not  disputed,  and  it  is 
also  a  matter  of  record  that  the  payment  alluded  to  was  made  prior  to  the  jemr 
1887. 

On  the  17th  of  March  last,  a  rule  was  taken  by  the  State  Treasurer,  throngfa 
his  attorney,  Tha.  K  Howard,  Esq.,  to  compel  the  aforesaid  curator  to  render 
an  account  of  his  administration  and  produce  his  bank  book.  l*hat  role  was 
never  tried,  but  the  curator  rendered  his  account  accompanied  with  the  neced^ 
sary  vouchers. 
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The  Treasarer  then  filed  an  opposition  to  that  account,  praying  that  the  cura-    Sowanoir  or 
tor  be  charged  with  twenty  per  cent  per  annum  on  the  balance  in  bis  hands,  aqom. 

from  the  Idth  of  March,  1837,  day  on  which,  it  is  alleged,  he  was  bound  to 
deposit  in  bank  the  said  funds,  in  conformity  with  the  Act  of  the  Legislature 
on  the  subject 

The  court  below  sustained  the  opposition  and  the  present  appeal  was  taken. 

The  appellant  is  confident  that  your  Honors  will  reverse  that  decision  for  the 
following  reasons : 

1st  That  there  is  no  law  to  justify  the  action  of  the  State  Treasurer  in  the 
present  instance  and  that  the  Act  of  1845,  sec.  26,  p.  68,  upon  which  he  relies, 
and  entitled  an  **Act  reladve  to  the  revenue  of  the  State,''  was  passed  only 
with  the  view  of  securing  the  payment  of  the  tax  imposed  upon  vacant  succes- 
moTkS  Inherited  by  foreigners  or  non-residents. 

2d.  That  the  right  to  compel  curators  of  vacant  estates  to  account  and  pay 
over  into  the  State  Treasury,  the  balance  in  their  hands,  belongs  to  the  attorney 
appointed  by  the  court  to  represent  the  absent  heirs.  G.  C,  Art  1188, 1184 
et  seq. 

Sd.  That  the  State  has  only  the  right  to  sue  by  its  proper  ofilcers,  the  afore- 
said curators,  when  they  fail  to  pay  over  the  balance  of  their  accounts  within 
three  months  jfrom  the  date  of  the  judgment,  rendered  on  said  accounts.  C. 
C,  Art  1196. 

4th.  That  the  mode  of  proceeding  resorted  to  in  this  case,  is  not  the  one 
pointed  out  in  the  Act  of  1837,  which  being  striete  juris,  cannot  be  supplied 
by  another  mode. 

5tfa.  That  the  curator  in  this  case  was  never  bound  to  deposit  in  bank  the 
balance  in  his  hands. 

His  obligation  was  to  pay  over  the  same  into  the  State  Treasury,  to  be  kept 
there  as  a  deposit  for  the  absent  heirs,  after  a  judgment  of  the  court  ordering 
him  so  to  do. 

6tfa.  That  the  State  being  neither  a  creditor  nor  a  party  interested,  could 
not  claim  the  benefit  of  the  Act  of  1837.  The  State  stands,  in  this  case,  as  a 
mere  depositary,  and  cannot  exercise  other  rights  but  those  mentioned  in  the 
afiMresaid  articles  of  our  Civil  Code. 

The  appellant,  therefore,  respectfully  prays  that  the  account  by  him  render- 
ed, be  homologated,  and  that  he  be  discharged  on  his  paying  the  balance  in  his 
b^V**i«  into  the  State  Treasury. 

The  petition  of  opposition  of  Th,  E.  Howard,  attorney  for  the  State  Trea- 
Borer,  to  the  account  filed  by  Jean  Theop.  Cavelier,  f,  m.  c,  curator  of  the 
above  entitled  succession,  respectfully  shows,  that  he  opposes  said  account  for 
this^  to-wit:  That  said  curator  never  deposited  the  funds  received  by  him,  in 
said  capacity,  in  bank,  as  required  by  law.  Act  of  1837;  and  not  having  done 
so,  is  liable  to  pay  interest  of  twenty  per  cent  per  annum,  as  fixed  by  said 
Act  upon  the  amount  in  his  hands  from  the  date  of  said  Act,  and  should  have 
so  charged  himself  in  said  account;  that  no  heirs  having  presented  themselves, 
such  succession  belongs  to  the  State :  wherefore  opponent  prays  that  said 
accoant  may  be  amended  so  as  to  charge  said  curator  with  twenty  per  cent 
per  annum  interest,  on  the  amount  of  the  funds  belonging  to  said  estate  in  his 
hands,  from  the        day  of  1887,  and  that  he  be  ordered  to  pay  over 

the  boiance  due  said  estate  into  the  State  Treasury,  according  to  law  and  for 
general  relie£ 

Slidbll,  C.  J.  One  of  the  questions  presented  by  the  appellant  is,  whether 
the  State  Treasurer,  represented  by  a  member  of  the  bar,  has  power  to  act  for 
the  State  in  this  proceeding,  which  commenced  in  a  rule  by  the  State  Treasurer 
upon  the  curator  to  file  an  account,  and  has  resulted  in  a  judgment  on  opposi- 
tion to  the  account  condemning  the  curator  to  pay  twenty  per  cent  interest 
upon  the  ascertained  balance  in  his  hands. 

As  a  general  rule,  the  State  appears  in  judicial  proceedings  in  its  own  name 
and  bj  its  Attorney  General  or  District  Attorney,  a  public  officer  appointed  or 
elected  to  prosecute  or  maintain  the  interest  of  the  State  in  such  proceedings. 
The  power  of  the  State  Treasurer  in  the  present  case,  which,  if  it  exist,  is  an 
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BuoonnoK  or  exception  to  the  general  rule,  is  claimed  under  the  26th  section  of  an  Act  en- 
titled **an  Act  relative  to  the  Revenue  of  the  State/*  approved  March  10th, 
1846,  which  reads  as  follows :  "  That  the  State  Treasurer  he  and  he  is  herehy 
empowered  to  employ  and  appoint  attorneys  to  examine  the  proceedings  in 
vacant  successions  and  ahsent  heirs,  and  to  collect  what  sums  should  have  been 
paid  by  the  curators  of  said  vacant  estates,  and  that  as  their  fees,  said  attor- 
neys thus  employed,  shall  receive  ten  per  cent,  on  all  moneys  which  they  may 
cause  to  be  paid  in  the  State  Treasury.''  Our  opinion  is  that  this  law  had  in 
contemplation  the  collection  of  the  tax  of  ten  per  cent  on  interest  in  succes- 
sions falling  to  certain  non-residents,  the  amount  of  which  tax  executors^  cura- 
tors, &c.,  were  required  to  retain  and  to  pay  to  the  State  Treasurer  in  certain 
cases,  or  to  the  SherifiP,  in  certain  other  cases,  which  latter  officer  was  required 
to  pay  over  sums  thus  received  as  in  case  of  other  taxes  collected.  Act  of 
1842,  page  436.  We  are  led  to  this  interpretation  by  the  applications  of  the 
familiar  rule,  noseitur  a  soeiu.  Taxation  and  the  mode  of  assessing  and  col- 
lecting taxes,  are  the  main  subjects  of  the  statute,  and  the  title  is,  '*  an  Act 
relative  to  the  Revenue  of  the  State."  Taxes  on  such  interest  in  successioos 
properly  fall  within  that  description ;  but  money  paid  into  the  Treasury  of  the 
State,  in  the  absence  of  heirs  of  the  deceased,  there  to  remain  in  deposit  until 
claimed,  is  not  a  part  of  the  revenue  of  the  State.  Moreover,  ample  provisions 
had  been  already  made  before  the  Act  of  1845,  to  compel  curators,  &c.,  to  pay 
the  funds  of  vacant  successions  into  the  treasury,  whereas  no  special  provision 
of  law,  of  which  we  are  of  aware,  existed  for  the  collection  of  the  tax  above  men- 
tioned. It  was  already  provided  by  the  1196  Article  of  the  Civil  Code,  that  if 
curators,  &c.,  neglected  to  pay  the  funds  of  vacant  estates  into  the  hands  of 
the  Treasurer,  it  was  the  ttuty  of  that  officer  to  denounce  them  to  the  Attor- 
ney General  or  District  Attorney,  who  were  required  thereupon  to  bring  suit 

The  power  of  appearing  for  another  in  judicial  proceedings,  is  a  very  grave 
power,  and  one  which  the  law  carefully  scrutinizes  in  the  case  of  individuals ; 
and  the  importance  of  such  a  power  is  obviously  not  to  be  less  appreciated  in 
the  case  of  the  State.  The  consequence  of  a  power  to  appear  for  another,  in 
a  court  of  justice,  is  the  irrevocably  binding  force  of  **  the  thing  adjudged" 
upon  the  party  for  whom  the  appearance  is  made ;  and  where  the  interests  of 
the  State,  which  are  the  interest  of  all  its  citizens,  are  involved,  courts  of  jus- 
tice should  not  pass  upon  those  interests  unless  the  State  is  properly  before  it 
through  the  officers  recognized  as  its  representatives  by  the  Constitution  or  Iaw. 
The  amount  involved  in  the  present  case  is  not  large,  but  the  principle  is  im- 
portant, and  has  been  the  subject  of  our  careful  consideration. 

It  is  therefoie  decreed  that  the  judgment  be  reversed  and  that  the  cause  be 
remanded,  with  instructions  to  to  the  court  below,  not  to  act  iiirther  upon  the 
account  filed  by  the  curator  until  service  of  reasonable  notice  of  such  filing 
upon  the  Attorney  General,  the  costs  of  appeal  to  be  paid  by  the  appellees. 
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F.  McIntosh  v.  Merchants'  and  Planters'  Insurance  Company. 
J.  CuLBERTsoN,  Kcceiver,  v.  W-  L.  Gushing,  opponent  and  appellant.* 

The  Merefaaiita'  and  Planters'  Insurance  Company,  (estoblished  under  the  provisions  of  the  Act  of 
lS48,far  the  organisation  of  corporations  in  this  State,)  having  become  insolvent,  was,  by  Judg- 
ment of  court,  pat  into  liquidation  under  a  receiver.  Among  its  assets  vere  a  number  of  notes 
dTAwn  by  sundry  persons ;  the  following  is  the  purport  of  one  of  them :  "Twelve  months  after 
date,  (or  sooner  if  required  to  meet  astenaments  made  by  the  company,)  I  promise  to  pay  to  the 
Merehanto'  and  Planters*  Insurance  Company,  or  order,  five  hundred  dollars  for  value  received." 

Tbe  receiver  brought  suit  on  these  notes.    JSMd  : 

1.  The  munatnred  notes  stood  as  security  for  the  performance  of  any  contract  which  it  was  law- 
lU  for  the  company  to  mike,  and  which  had  bee  a  made  previous  to  the  expiration  of  t>ne  year 
fkpom  the  date  of  tbe  note. 

8d.  Althoagfa  the  charter  says  that  the  notes  are  to  be  given  for  the  security  of  those  who  shall 
ixi«are  previous  to  the  formation  of  the  permanent  fond— yet  where  it  is  also  stated  the  notes  are 
00I7  to  be  held  for  a  year,  and  the  notes  themselves  are  payable  in  a  year,  they  must  be  con- 
sidered as  guarantee  notes,  liable  for  debts  created  before  the  formatioa  of  a  permanent  fund, 
and  before  the  maturity  of  the  notes,  but  not  after  their  matuj  ity. 

S.  Wot  the  expenses  of  the  liquidation,  all  the  guarantee  notes  are  liable  pro  rata.  After  charging  these 
expenses, piK?  rafts, upon  all  the  solvent  notes,  the  residue  of  the  moneys  collected  upon  them  re* 
gpectlvely,  should  be  treated  as  distinct  fUnds,  applicable  by  a  proper  classiflcation  to  the  particular 
daas  of  claims  for  which  tbe  particular  note,  according  tojts  date  and  the  date  of  its  maturity 
is  held  responsible.  If  any  of  the  makers  are  insolvent,  that  should  not  release  the  solvent  makers 
from  liability  to  the  full  amount  of  their  notes.  Premiums  should  not  be  credited  on  any  note,  nor 
any  thing  but  aetoal  cash  payment  made  in  fulfilment  of  the  promise  contained  in  tbe  note.  A 
maker  who  has  a  lawfbl  claim  against  the  company,  should  not  be  allowed  to  ofl'set  It,  bnt  only  to 
participate  in  the  dividend  upon  claims  of  its  class  as  any  other  creditor. 

The  State  claimed  taxes.  The  tax  on  capital  was  disallowed ;  the  tax  on  insurance  companies  was 
allowed,  but  withoui  privilege. 

One  daoae  of  a  charter  should  not  be  construed  in  so  large  a  sense  as  to  silence  other  clauses 
where,  without  violence  to  the  language,  a  construction  can  be  given  which  will  make  all  harmo- 
niw. 

The  contract  of  suretyship  is  not  to  be  extended  to  any  other  sut^ifect,  to  any  other  person,  or  to  any 

<»tbcr  period  of  time,  than  is  expressed  or  necessarily  implied  in  it. 
An  agreement  on  the  part  of  the  makers  of  the  notes  to  continue  their  liability  for  a  longer  period 

.    than  one  year  from  the  dates  of  the  notes,  must  be  inferred  ftrom  the  fact,  that  the  notes  were  found 

among  the  papers  of  the  company ,  when  put  in  liquidation.    Buchanan,  J.,  dissenting. 
From  the  terms  of  the  charter,  tbe  notes  constituted  the  assets— the  capital  of  the  company— *' for 
the  secari^  of  those  who  should  insure  previous  to  the  formation  of  the  permanent  Itind**;  and  the 
capital  could  not  be  withdrawn  previous  to  the  happening  of  that  contingency— the  formation  of 
that  tand.    Yooaain,  J.,  dissenting. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin^  J. 
Durant  &  Horner^  for  J.  Culbertson,  Receiver,  and  W.    Christy.    J,  A, 
Mabin,  B,  L.  Qoold^  C.  M.  Emmenon^  E,  H.  Durell^  and  E,  Bawle^  for  defen- 
dants and  appellants. 

Slidbll,  C.  J.  (OoDEN,  J.,  recusing  himself.)  At  first  blush,  it  might 
seem  that  the  notes  which  we  may  call  guarantee  notes,  are  applicable  only 
to  the  satisfaction  of  claims  based  upon  policies  of  insurance.  But  a  care- 
ful analysis  of  the  4th  section  will  show,  I  think,  that  other  liabilities  of 
the  company  are  also  protected  by  them.  Not  less  than  five,  nor  more 
than  ten  per  cent,  was  demandable  in  cash  on  the  day  of  commencing 
business,  on  which  day  the  company  could  not  be  liable  for  losses  on  policies ; 
and  the  reasonable  inference  is,  that  the  money  was  to  go  into  the  general 

♦The  eases  in  which  Pikf,  3facmurdo,  M.  W/UU  A  Co.,  MeggifU,  ChHMyy  ndrri«on,  /iobbins, 
:Sridife  db  JSrolHer,  Cronan^  and  DottgheHyy  were  parties,  were  consolidated  and  tried  with  the  abore 
52 


404  SUPREME  COURT  OF  LOUISIANA, 

MciaTon      treasury  of  the  company,  and  was  to  be  used  for  other  wants  of  the  company, 
MKBcamw*  akd  as  office  furniture,  books,  rent,  salaries,  &c.     Such  items  would  enter  into  the 

Pl^irrma*  Tiffin  111  1 

account  of  "  profits  and  losses,"  spoken  of  in  the  same  section.  It  must  be 
remembered,  that  equality  is  equity ;  and  as  there  is  no  express  preference 
given  to  holders  of  policies,  I  think  it  must  be  inferred  that  the  object  was  to 
protect  them  with  other  creditors.  I  think  any  person  dealing  with  the  com- 
pany in  any  matter  incidental  to  its  business,  whether  taking  a  policy,  or  leasing 
it  an  ofQce,  or  becoming  an  employe,  or  furnishing  books  or  furniture,  or  making 
any  contract  which  it  was  lawful  for  the  company  to  make,  had  a  right  to  con- 
sider the  notes,  unmatured  at  the  time  of  such  contract,  as  standing  for  his 
security. 

II.  I  am  of  opinion,  that  no  maker  of  a  guarantee  note  is  liable  to  contribute 
to  any  loss  or  liability  under  a  policy  of  insurance,  or  other  lawful  contract 
made  by  the  company,  unless  such  contract  was  made  previous  to  the  expira- 
tion of  one  year  from  the  date  of  his  note. 

This  second  proposition  is  not  so  free  from  difficulty,  but  I  apprehend  it  must 
be  adopted  upon  a  survey  of  all  the  provisions  of  the  charter  pertkiest  to  the 
subject  matter. 

From  a  perusal  of  the  charter,,  it  appears  that  the  company  was  ta  start  ita 
'.usiness,  and  issue  policies,  without  any  cash  capital.  Hence  some  other  pro- 
/ision  was  necessary  for  the  protection  of  persons  assured,,  or  otherwise  law- 
fully contracting  with  the  company,  in  case  of  locees,  and  the  inadequacy  of 
premiums  received  to  meet  them.  This  provision  was  made  by  the  guarantee 
notes. 

But  it  was  expected  that  in  time  an  amount  from  premiums  would  be  accu- 
mulated sufficient  to  form  a  capital,  and  it  was  supposed  that  this  result  would 
be  accomplished  partially  or  whoTIy,  by  the  first  year's  business.  See  section 
6th  and  21st  At  the  same  time,  it  was  unreasonable  to  expect  parties  would 
be  willing  to  enter  into  a  guarantee  for  a  time  entirely  uncerCsin.  A  term, 
therefore,  for  the  operation  of  the  guarantee  was  stipulated,,  to  wit,  one  year — 
**  the  said  notes  shall  be  held  by  the  company  for  the  term  of  one  year"-^y 
which  I  understand  that  the  maker  was  not  to  guarantee  any  policy  issued,  or 
contract  made,  more  than  a  year  after  the  date  of  his  note.  Still  it  might  hap- 
pen that  the  business  of  the  company  might  not  so  prosper,,  as  to  realize  pro- 
fits enough  to  form  a  fund  that  would  give  confidence  to  customers ;  and  hence 
the  provision  for  an  extension  of  the  guaranty  by  future  consent — **  The  makers 
of  said  notes  may,  however,  agree  with  the  directors,  that  their  notes  shall  re- 
main in  possession  of  the  company  for  a  longer  time  than  one  year,  upon  the 
same  terms  as  hereinbefore  set  forth.*' 

This  seems  to  me  the  only  interpretation  which  will  give  effect  to  all  the  ex- 
pressions of  the  charter  with  reference  to  which  these  notes  were  given,  and  to 
the  language  of  the  notes  themselves.  One  clause  should  not  certainly  be 
construed  in  so  large  a  sense,  as  to  silence  other  clauses,  where  without  vio- 
lence to  the  language,  a  construction  can  be  given,  which  will  make  all  har- 
monize. When,  therefore,  the  charter  says,  the  notes  are  to  be  given  for  the 
security  of  those  who  shall  insure  previous  to  the  formation  of  the  permanent 
fund,  &c.,  and  the  same  charter  says,  the  notes  are  only  to  be  held  for  a  year, 
and  the  notes  themselves  are  payable  in  a  year,  I  understand  the  whole,  taken 
together,  as  contemplating  a  contract  to  this  effect :  **  To  the  amount  of  this 
note,  I  guarantee  the  payment  of  any  person  effecting  insurance  in,  or  other- 
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wise  lawfaUy  dealing  with  this  company,  or  who  has  lawfully  so  dealt,  previoos       Mciwoffl 

to  the  formation  of  a  permanent  fond,  and  before  the  expiration  of  one  year  Mncniirni*  ihd 
,  ,  VtAmu'ln.Oo. 

from  this  date. 

I  look  upon  these  notes,  although  certainly  anomalous  in  their  character,  as 
partaking  of  the  nature  of  contracts  of  suretyship ;  and  the  rule  is  well  set- 
tled, that  such  a  contract  is  not  to  be  extended  to  any  other  subject,  to  any 
other  person,  or  to  any  other  period  of  time,  than  is  expressed  or  necessarily 
included  in  it. 

I  do  not  think  the  mere  fact  that  the  notes  remained  in  the  possession  of  the 
corporation,  can  be  construed  into  a  new  agreement  of  the  nature  contemplated 
in  the  last  clause  of  section  4th.  Let  it  be  observed,  that  the  company  neces- 
sarfly  had  a  right  to  retain  the  notes  until  the  class  of  liabilities  they  were  in- 
tended to  protect,  had  been  liquidated  and  ascertained.  To  any  creditor  who 
pretends  to  have  acted  on  the  faith  of  these  notes,  it  is  fair  to  say,  the  notes 
were  not  ordinary  promissory  notes,  but  showed  on  their  face,  they  were  made 
with  reference  to  the  charter,  and  the  charter  showed  the  terms  of  the  makers 
liability ;  you  had  no  right  to  infer  there  was  a  new  agreement  to  extend  the 
term  from  the  mere  fact  of  the  retention  of  possession,  without  a  new  agree- 
ment endorsed  on  the  notes,  or  otherwise  destinctly  shown.  I  understand  the 
guarantee  notes  taken  in  New  York  by  mutual  companies,  are,  in  their  form, 
promissory  notes,  in  the  legal  sense ;  that  is,  a  written  engagement  to  pay  to 
another  person  therein  named  or  his  order,  or  to  bearer,  absolutely  and  uncon* 
ditionaDy,  a  certain  sum  of  money  at  a  time  speci6ed  therein. 

A  few  other  points  remain  for  consideration.  I  think  a  guarantee  note  is 
liable  for  claims  originating  before  its  date,  although  not  for  claims  originating 
after  its  maturity.  But  for  the  expenses  of  the  liquidation,  all  the  guarantee 
notes  are  liable  pro  rata.  Ailer  charging  these  pro  rata  upon  all  the  solvent 
notes,  the  residue  of  the  moneys  collected  upon  them  respectively,  should  be 
treated  as  distinct  funds,  applicable  by  a  proper  classiHcation  to  the  particular 
daflB  of  claims  for  which  the  particular  note,  according  to  its  date  and  the  date 
of  its  maturity,  is  held  responsible.  If  any  of  the  makers  are  insolvent,  that 
flfaoold  not  release  the  solvent  from  liability  to  the  full  amount  of  their  notea 
Premimns  should  not  be  credited  on  any  note,  nor  any  thing  but  actual  cash 
payment  made  in  fulfilment  of  the  promise  contained  in  the  note.  A  maker 
who  has  a  lawful  claim  against  the  company,  should  not  be  allowed  to  oflset  it, 
but  only  to  participate  in  the  dividends,  upon  claims  of  its  class,  as  any  other 
creditor. 

We  think  Seatei  has  no  right  to  collect  tlie  tax  on  capital  claimed  by  him  for 
tbe  State,  and  that  the  State  is  a  creditor  without  privilege  for  the  tax  on  in- 
Bonnce  companies  and  the  penalty  as  claimed. 

It  ia  to  be  regretted  that  an  instrument  so  important  as  the  charter  of  a  cor- 
poration, by  which  complicated  rights  and  liabilities  are  to  be  controlled,  should 
not  have  been  framed  with  greater  accuracy  and  perspicuity.  I  admit  there  is 
groand  for  diversity  of  opinion ;  but  the  conclusions  I  have  expressed  are  those 
to  which  my  mind  has  been  brought  after  repeated^consideration  of  this  dif- 
ficult subject. 

I  refer  for  further  elucidation  of  the  subject,  to  the  opinion  prepared  by 
Judge  Lea. 

Pursuant  to  the  opinion  of  the  majority  of  the  court : 
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Mcimm  It  is   therefore  decreed,  that  the  judgments  in  these  eleven  consolidated 

MntoDAim*  AMD  causes,  bo  reversed,  and  that  these  consolidated  causes  be  remanded  as  to  all  the 
Plajttim'  i!i8.0o.  pj^j^j^g^  fQj.  further  proceedings  in  one  suit  and  in  eoncurso ;  the  costs  of  the 
appeals  to  be  paid  by  the  receiver  and  appellee. 

Campbell,  J.  concurring. 

Lea,  J.  (Judge  of  the  Second  District  Court  of  New  Orleans,  sitting  in  the 
place  of  Ogden,  J.,  who  recused  himself)  Invited,  in  accordance  with  the 
provisions  of  the  Constitution,  to  serve  as  a  makeweight  in  the  determination  of 
this  case,  between  the  equally  balanced  opinions  of  the  members  of  this  court, 
I  would  be  content  to  rest  the  decision  upon  the  exposition  contained  in  the 
opinion  of  Chief  Justice  Slidell,  but  as  it  has  been  considered  by  a  majority  of 
the  court,  that,  under  the  circumstances  of  the  case,  ft  would  be  satisfactory  to 
the  parties  litigant  herein,  that  I  should  present  a  separate  statement  of  the 
reasons  upon  which  my  opinion  is  based,  I  have,  though  it  involves  a  repetition 
of  opinions  already  expressed,  prepared  the  following  memorandum,  having 
reference  only  to  those  points  upon  which  there  was  a  division  of  opinion. 

The  Merchants  and  Planters*  Insurance  Company  was  established  under  the 
provisions  of  the  Act  of  1848,  for  the  organization  of  corporations  in  this 
State. 

Its  act  of  incorporation  was  confirmed  on  the  80th  of  October,  1849.  The 
objects  of  the  incorporation  are  set  forth  in  the  2d  and  17th  Articles  of  its 
charter.  Having  become  insolvent,  it  was  put  in  liquidation  on  the  28th  of 
January,  1852,  and  a  receiver  appointed.  Among  its  assets  were  discovered 
certain  notes,  drawn  by  sundry  persons,  in  the  following  form : 

New  Orleans,  ,  1849. 

Twelve  months  after  date,  (or  sooner  if  required  to  meet  assessments  made 
by  the  company,)  I  promise  to  pay  to  the  Merchants  and  Planters'  Insurance 

Company,  or  order, dollars,  for  value  received.  * 

Signed,  A.  B. 

The  receiver  has  brought  suits  against  the  several  drawers  of  these  notes, 
and  one  of  the  questions  to  be  determined  is,  what  is  the  nature  and  extent  of 
their  liability  ?  This  is  to  be  ascertained  by  a  comparison  of  the  notes  them- 
selves, with  the  provisions  of  the  charter  of  the  company  and  the  statute  in 
virtue  of  whose  provisions  the  company  was  organized. 

The  Act  of  1848,  page  75,  section  20,  provides  :  '*  That  the  amount  of  the 
fund  subscribed,  as  the  capital  wherewith  any  such  company  shall  commence 
its  business,  as  well  as  the  manner  in  which  the  payment  of  such  fund  is  se- 
cured, if  not  paid  in  cash,  -^ — -^ .-«^n^  shall  be  stated  in  the  act  of  incorpo- 
ration." This  it  appears  was  not  done,  but  it  is  urged  that  the  notes  sued  upon 
having  been  furnished  in  accordance  with  this  provision  of  the  statute,  consti- 
tute ^*  tJie  capitar  of  the  company  and,  as  such,  arc  as  much  the  property  of 
its  creditors,  as  if  they  had  been  ^^paid  in  cash'^ 

For  the  purpose  of  the  argument,  it  may  be  assumed  that  they  do  constitute 
the  capital  upop  which  the  company  transacted  business,  but  if  it  wa3  pro- 
vided in  the  charter,  that  instead  of  proceeding  to  transact  business  upon  a 
cash  capital  either  paid  in,  or  borrowed,  they  would  go  into  operation  with  no 
greater  security  than  guarantee  notei,  payable  in  accordance  with  the  provi- 
sions of  the  charter,  it  does  not  appear  to  me  that  the  character  of  the  obliga* 
tion  can  be  changed,  because  they  constitute  its  only  capital. 

The  drawers  of  the  notes,  in  accordance  with  the  charter,  furnished  to  the 
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comptny  certain  conditional  obligations ;  such  <u  they  were,  they  constituted      McIiito«i 
the  security  which  creditors  looked  to  in  their  transactions  with  the  company,  p^j^i^TjL^o? 
and  such  as  they  are,  they  must  make  the  most  of  them,  whether  they  are  or 
are  not  the  capital  of  the  company.     For  all  the  purposes  for  which  they  exiat 
a»  dhiUgatume,  they  are  the  property  of  the  company. 

The  question  is  not  to  whom  do  the  notes  belong  ?  But  what  is  the  extent 
of  the  liability  of  which  they  are  the  evidence  ? 

It  appears  to  me  clear,  that  the  notes  do  not  purport  an  absolute  liability. 
The  liability  and  the  extent  of  it  depends  entirely  upon  the  occurrence  of  los- 
ses by  the  company.  If  the  company  loses  nothing,  the  drawers  are  bound 
for  nothing.  If  the  losses  of  the  company  exceed  its  profits,  they  promise  that 
they  will  contribute  according  to  assessment  to  make  good  the  deficiency. 
They  gain  nothing  in  any  event ;  they  do  not  participate  in  the  profits  of  the 
company,  (except  so  far  as  they  may  be  insurers,)  and  the  only  stipulation  for 
their  benefit  is,  that  they  shall  receive  six  per  cent  interest  upon  their  advan- 
ces or  payments,  until  the  same  shall  be  reimbursed. 

Now  this,  it  appears  to  me,  is  a  contract  of  suretyship.  It  is  the  same  as  if 
A  and  B  should  say  to  C  and  others,  here  is  our  friend  D,  who  is  about  enter- 
ing into  business  without  capital ;  for  the  purpose  of  enabling  him  to  obtain 
credit,  we  promise  that  if  the  losses  in  his  business  during  the  first  year  ex- 
ceed the  profits,  we  will  make  good  the  deficiency  according  to  assessment,  in  a 
somnot  to  exceed  $1000  each,  it  being  well  understood,  that  upon  such  payment 
or  advances  as  we  may  make,  we  shall  receive  six  per  cent  interest  until  the 
same  is  reimbursed.  Now,  if  this  contract  were  reduced  to  writing,  signed  by 
each  of  the  parties  and  placed  in  its  possession,  this  fact  could  not  alter  the 
nature  of  the  obligation,  it  would  still  be  a  contract  of  suretyship  obligatory 
upon  each  of  the  parties  according  to  its  tenor. 

Nor  is  the  nature  of  the  obligation  afi'ected  by  the  fact,  that  most  of  the 
drawers  are  corporators,  since  it  is  not  in  their  capacity  as  such  that  the  notes 
are  given.  This  is  evident  from  the  fact,  that  some  of  the  defendants  were  not 
parties  to  the  act  of  incorporation,  and  it  was  contemplated  by  the  charter  it- 
5eU|  that  such  notes  should  be  given  by  others  than  those  who  were  parties  to 
the  act  See  the  commencement  of  the  4th  article  of  the  charter,  where  it  is 
provided,  that  "each  appearer  or  party  to  this  act,  or  any  other  person,  may 
give,"  Ac.  It  is  not  obligatory  upon  those  who  are  corporators,  that  they  Bhall 
give  such  notes,  and  those  who  are  not  corporators  may  give  them,  and  in  this 
case  have  given  them. 

Considering  the  obligations  then  as  those  of  sureties,  what  is  their  extent  as 
to  time  and  amount  ? 

It  appears  to  me  that  it  would  be  inconsistent  with  the  express  provisions  of 
the  4th  article  of  the  charter,  to  extend  the  responsibility  of  the  drawers  be- 
yond the  liabilities  of  the  company  incurred  within  the  year  during  which  the 
notes  were  respectively  held.  The  express  language  of  the  article  is,  "  and  the 
said  notes  shall  be  held  by  the  company  for  the  term  of  one  year."  The  con- 
cluding sentence  provides,  "that  the  makers  of  the  said  notes  may,  however, 
agree  with  the  directors,  that  their  notes  shall  remain  in  possession  of  the  com- 
pany for  a  longer  time  than  one  year,  upon  the  same  terms  as  hereinbefore  set 
forth."  In  the  absence  of  any  such  agreement,  (and  none  such  is  proved,)  it 
would  seem  that  the  liability  of  the  parties  as  to  the  period  of  time  within  which 
the  obligations  are  to  have  effect,  are  fixed  in  terms  by  the  language  of  the 
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MciirrosR  4th  article.  The  mere  fact  that  the  notes  remained  in  the  poflsession  of  the 
Mkrcharts*  Am  company,  cannot  be  construed  into  such  an  agreement,  as  such  provision  wis 
'  not  accompanied  with  any  stipulation  that  they  should  so  remain  *'  upon  the 
same  terms  as  before  set  forth.'*  Moreover,  it  was  the  right  of  the  company 
to  retain  the  notes  until  the  liability  of  which  they  were  the  evidence  had  been 
fixed  and  liquidated.  If  the  liability  is  not  limited  to  one  year,  it  must  be 
indefinite,  and  the  terms  of  the  charter  appear  to  me  to  repel  the  idea  that  an 
unlimited  responsibility  as  to  time  was  assumed. 

The  next  question  presented  for  solution  is,  for  whose  benefit  were  these 
obligations  given  ? 

It  is  urged  that  the  guarantee  notes  are  applicable  to  the  satisfaction  of  do 
class  of  claims  except  those  based  upon  losses  insured  against  by  the  company; 
and  this  proposition  rests  upon  the  construction  of  the  first  sentence  of  the  4th 
article  of  the  charter — **  For  the  security  of  those  who  shall  insure  previous  to 
the  formation  of  the  permanent  fund,**  Stc.  This  whole  section  is  liable  to  mis- 
construction, in  consequence  of  the  loose  manner  in  which  it  is  expressed,  but 
I  think  there  is  force  in  the  argument  which  refers  to  the  liability  of  the  draw- 
ers of  the  notes  to  the  assessment  which  is  directed  to  be  made,  and  the  pay- 
ment which  is  to  be  demanded,  when  the  **  company  shall  sustain  losses  greater 
than  its  profits  will  enable  it  to  pay,**  and  it  appears  to  me  to  be  both  plausible 
and  reasonable  to  consider  the  words  *'  profits**  and  ^*  losses,**  as  used  with 
reference  to  their  general  signification  as  commercial  terms,  and  the  word 
"  security**  in  the  connection  in  which  it  is  used,  as  meaning  "  safety,'*  or 
"  certainty.*' 

It  is  to  be  observed,  that  the  whole  business  of  the  company  was  restricted, 
by  its  charter,  to  transactions  in  the  different  branches  of  insurance.  The 
company  could  not,  lawfully  make  any  contracts  other  than  those  incident  to 
the  business  of  insurance,  but  it  is  evident  that  there  might  be  numerous  lia- 
bilities growing  out  of,  and  necessarily  incident  to  the  lawful  business  of  the 
company,  other  than  its  insurance  risks,  and  the  question  i.s,' whether  the  liabil- 
ity of  the  defendants,  as  guarantors,  is  to  be  restricted  to  this  latter  class  of 
obligations,  or  to  be  considered  as  extending  generally  to  all  the  lawful  liabili- 
ties of  the  company.  In  the  absence  of  proof  to  the  contrary,  it  is  to  be  pre- 
sumed that  the  debts  of  the  company  were  contracted  in  the  course  of  their 
legitimate  transactions,  and  if  so,  though  they  nmy  not  be  contracts  of  insu- 
rance, are  they  not  entitled  to  the  benefit  of  the  security  provided  by  the  terms 
of  the  4th  section.  For  instance,  a  contract  may  have  been  made  for  a  supply 
of  lumber  to  rebuild  a  house  destroyed  by  fire,  and  of  which  the  company  were 
insurers,  is  not  the  creditor,  in  such  a  case,  entitled  to  the  benefit  of  the  secu- 
rity? 

Upon  the  other  points  urged  in  the  arguments  at  bar,  I  believe  there  is  no 
division  of  opinion  in  the  court,  moreover  they  are  fully  embraced  in  the  opinion 
prepared  by  the  Chief  Justice,  and  therefore  it  is  unnecessary  to  refer  to 
them  further  than  to  express  my  concurrence  in  the  opinions  expressed. 

1st.  That  Pike's  claims,  as  a  seizing  creditor,  cannot  be  recognized,  for  the 
reason  that  the  obligations  seized  were  not  liable  in  law  to  be  sold  for  the  bene- 
fit of  a  single  creditor.  The  charter  provides,  that  they  shall  be  applicable^ 
either  to  the  satisfaction  of  the  claims  of  the  mass  of  the  lawful  creditors  of 
the  company,  or  at  least  of  those  who  may  have  become  creditors  wiUiin  the 
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jear  preoediDg  the  maturity  of  the  notes.     Ciuhing^B  claim  also  comes  under       Mcirron 
this  bead.  MncHAm'  imo 

2d.  As  respects  the  defence  set  up  by  Dougherty^  I  concur  in  the  opinion, 
that  he  is  not  entitled  to  any  credit  for  premiums  paid  by  him  or  brought  to 
the  company  through  his  influence.  This  note  was  not  a  premium  note,  but 
wasgiTen,  as  all  the  other  notes  were,  as  a  guarantee  note.  His  verbal  under 
standing  with  the  actuary,  admitting  it  to  have  been  proyed,  cannot  impair  the 
effect  of  his  written  obligation,  which  is  of  the  same  tenor  and  purport  with  the 
other  guarantee  notes.  Nor  can  he  be  permitted  to  establish  a  privilege  in  his 
own  fiiror  by  compensating  his  claim  as  an  insurer  against  his  liability  as  a 
goanntor. 

If  the  riews  hereinbefore  expressed  are  correct,  Maemurdo's  liability  stands 
on  the  same  footing  with  that  of  the  drawers  of  the  other  notes. 

BircHAKAif,  J.,  dissenting.  I  differ  from  the  majority  of  the  court  on  the 
angle  point,  that  the  makers  of  guarantee  notes  are  not  bound  upon  contracts 
made  by  the  company,  after  one  year  from  the  dates  of  their  respective  notes. 
I  think,  on  the  contrary,  that  we  must  infer  an  agreement  on  the  part  of  the 
makers  of  those  notes,  to  continue  their  liability,  from  the  fact  of  their  being 
foond  among  the  papers  of  the  company,  when  put  in  liquidation. 

YooKBiEs,  J.,  dissenting.  The  charter  of  the  Merchants^  and  Planters'  Insur- 
ance Company,  incorporated  under  the  prorisions  of  an  Act  entitled^  '*  an  Act 
to  provide  for  the  organization  of  corporations  of  this  State,"  approved  March 
IGtfa,  1848,  was  declared  to  be  forfeited  by  a  decree  of  the  District  Court, 
dated  the  28th  of  January,  1852.  A  report,  showing  the  amount  and  nature 
of  the  assets  and  liabilities  of  the  company,  was  fUed  by  a  receiver  appointed 
fcr  that  purpose.  This  report  has  given  rise  to  various  opposiUons,  both  on 
the  part  of  the  creditors  and  of  the  corporators  of  the  company.  The  fourth 
irtide  of  the  charter  is  in  these  words : 

For  the  security  of  those  who  shall  insure  previous  to  the  formation  of  the 
Permanent  Fund,  each  appearer  or  party  to  this  act,  or  any  other  person,  may 
gire  his  or  her  promissory  note,  drawn  in  favor  of  the  company,  and  made  pay- 
able in  the  following  manner:  Not  less  than  five,  nor  more  than  ten  per  cen- 
tmn  of  the  amount  on  the  day  of  commencing  business,  if  required  by  the 
Directors,  and  the  balance  of  the  amount  at  such  times,  and  in  such  instalments 
as  the  Directors  may  require ;  but  payment  of  said  notes  shall  not  be  demand- 
ed uiless  the  company  shall  sustain  losses  greater  than  its  profits  will  enable  it 
to  pay;  and  the  said  notes  shall  be  held  by  the  company  for  the  term  of  one 
year,  and  in  case  of  losses  by  the  company  exceeding  the  profits,  and  the 
Directors  should  require  the  payment  of  any  part  of  said  notes,  prompt  pay- 
ment thereof  shall  be  made ;  and  in  default  thereof,  the  makers  of  said  notes 
shall  forfeit  and  pay  the  whole  balance  due,  which  shall  be  collected  in  any 
court  of  competent  jurisdiction.  The  makers  of  said  notes  may,  however, 
agree  with  the  Directors,  that  their  notes  shall  remain  in  possession  of  the 
company  for  a  longer  time  than  one  year,  upon  the  same  terms  as  hereinbefore 
set  forth. 

The  notes  given  under  this  article  of  the  charter,  were  classed  in  the  Re- 
ceiver's report  as  part  of  the  assets  of  the  company,  on  which  suits  were  insti- 
tuted against  several  of  the  makers,  namely :  John  Maemurdo,  Denis  Oronany 
Elliott  Bohing^  John  A.  Dougherty^  Bridge  &  Brother^  and  Mdunsel  White  <fe 
€0,     These  suits  were  cumulated  with  the  eoncurso,  or  oppositions  to  the 
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McnrroRH      report,  but  separate  judgments  were  rendered  in  several  of  them,  and  appeals 
MsRCHAKTa*  AHD  takcu  thcrefrom.     On  the  oppositions,  the  corporators  who  were  condemned  to 
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pay  their  notes,  and  the  creditors  whose  claims  were  rejected,  faaTo  also  ap- 
pealed  from  the  judgment  homologating  the  receiver's  report 

It  is  contended  by  John  MacmurdOy  one  of  the  appellants,  that  the  obliga- 
tion contracted  by  him  was  that  of  suretyship,  limited  in  its  terms  under  the 
charter  to  twelve  months ;  that  the  Directors  of  the  company  having  failed  to 
make  any  assessment,  or  to  call  on  him  for  losses,  or  to  mate  any  arrangement 
with  him  to  keep  his  note,  within  that  period,  his  obligation  ceased  and  was  at 
an  end.  This  proposition  is  certainly  untenable.  From  the  fact  that  nearly 
all  the  notes  bear  different  dates,  it  is  unreasonable  to  infer  that  it  ever  entered 
into  the  contemplation  of  the  parties,  that  their  liability  should  be  limited  to 
the  losses  occurring  within  the  term  stipulated  for  the  payment  of  their  respec- 
tive notes,  particularly  when  it  is  considered  that  some  of  their  notes  were 
given  long  after  the  act  of  incorporation  had  been  signed  by  them.  The  terms 
of  the  charter  repel  such  a  construction,  which,  if  conceded,  would  necessarily 
lead  to  a  variety  of  assessments,  more  or  less  intricate,  especially  if  made  in 
reference  to  the  ac^justment  of  the  incidental  expenses  of  the  company,  which 
obviously  constituted  a  part  of  the  losses  intended  to  be  secured  by  these 
assets.  Hence,  under  this  construction  of  the  contract  of  the  parties,  made  in 
reference  to  the  charter,  the  difference  in  relation  to  the  dates  of  their  respec- 
tive notes,  must  be  considered  as  immaterial 

It  is  clear,  from  the  terms  of  the  charter,  that  the  notes  thus  given  constitut- 
ed the  assets,  the  capital  of  the  company  **  for  the  security  of  those  who  should 
insure  previous  to  the  formation  of  the  Permanent  Fund."  Now,  it  may  be 
asked,  how  could  this  capital  be  withdrawn  as  such  security,  previous  to  the 
happening  of  that  contingency — "  the  formation  of  the  Permanent  Fund  ?** 
As  no  Permanent  Fund  was  ever  formed^  the  negative  of  this  question  would 
seem  to  be  repugnant  to  the  palpable  meaning  of  words.  The  position  that 
the  obligation  must  be  viewed  in  the  light  of  suretyship  contracted  for  the 
benefit  of  the  company,  is  equally  untenable,  either  on  principles  of  law  or  of 
equity.  The  hope  of  gain,  as  in  all  aleatory  contracts,  formed  the  considera- 
tion of  the  notes  given  by  the  corporation,  the  extinguishment  of  which  de- 
pended on  the  formation  of  the  Permanent  Fund  as  provided  for  by  the  5th 
Article  of  the  charter,  in  these  words : 

There  shall  beset  apart,  as  soon  as  the  business  and  profits  of  the  corpora- 
tion will  allow  it,  a  Permanent  Fund,  of  the  amount  of  $200,000  ;  and  for  the 
formation  of  said  fund,  all  the  profits  arising  from  Insurance  or  any  other 
source,  during  the  first  year,  except  so  much  as  may  be  required  for  paying 
the  subscribers,  as  hereinbefore  mentioned,  and  expenses,  shall  be  set  apart  for 
that  purpose,  &c. 

The  clause  in  this  Article,  that  the  profits  of  the  first  year,  after  <;ertain 
deductions,  should  be  set  apart  for  the  permanent  fund,  was  evidently  based 
on  the  hope  that  the  corporators  expected  to  realize  such  profits,  but  were  dis- 
appointed. This  does  not  shake  in  the  least,  my  construction  of  the  contract, 
which  is,  besides,  fortified  by  another  article  of  the  charter  in  these  words: 
"All  persons  who  shall  have  paid  their  notes,  or  any  part  thereof,  shall 
be  entitled  to  reimbursement  of  such  amount,  with  six  per  cent  per  annum 
interest" 

In  relation  to  the  other  notes,  the  same  question  arises.    It  is  however  urged 
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by  Dougherty^  that  the  note  given  by  him,  is  entirely  different  from  the  others 
which  were  given  under  the  4th  Article  of  the  charter;  that  it  was  given  merely  ^JJ^^JJiLa-cS 
as  an  earnest  that  he  would  bring  business  to  the  office  equal  to  its  amount — 
$4,000.  Having  signed  the  charter,  he  must  be  treated  as  one  of  the  corpora- 
tors. His  note  cannot  be  distinguised  from  the  others,  except  as  to  its  date. 
As  we  have  already  seen^  this  must  be  considered  as  immaterial  and  not  alter- 
ing the  nature  of  his  li«ability.  Under  the  4th  Article  of  the  charter  it  is  ex- 
presdy  proTided,  that  "  for  the  security  of  those  who  shall  insure  previous  to 
the  formation  of  the  permanent  fund,  each  appearer  or  party  to  this  act,  or 
any  other  person,  may  give  his  or  her  promissory  note,  drawn  in  favor  of  the 
company,"  Jbc  Under  this  stipulation,  as  one  of  the  corporators,  it  is  clear 
that  he  cannot  escape  from  his  liability.  The  decisions  on  which  he  relies  to 
sustain  the  grounds  of  his  defence,  were  based  upon  premium  notes  of  Mutual 
Insurance  Companies,  whose  charters  were  essentially  different  in  many  re- 
spects Irom  the  one  under  consideration,  and  therefore  cannot  aid  us  in  our 
examination. 

The  question  arising  out  of  the  oppositions  of  the  creditors  who  are  appel- 
lants, are  next  to  be  considered. 

J.  W,  Pike,  as  a  judgment  creditor,  claims  a  privilege  on  the  assets  of  the 
company,  by  yirtue  of  a  seizure  made  under  an  execution  of  his  judgment. 

The  liabilities  which  the  company  had  authority  to  contract,  were  expressly 
prescribed  by  the  17th  Article  of  the  charter,  in  these  words: 

The  Board  of  Directors  shall  have  full  power  to  do  all  acts  necessary  to 
carry  into  effect  the  purposes  of  the  corporation,  which  are  declared  to  be,  to 
make  insurance  upon  ships  and  all  other  vessels,  steamboats,  and  all  other  river 
or  lake  craft,  upon  freight,  seamen^s  wages,  goods,  wares,  merchandize,  gold 
and  silrer,  bullion  or  money,  against  all  maritime  risks,  risks  of  rivers  or  lakes, 
or  soch  as  are  usually  insured  against  Also  upon  houses,  stores  and  build- 
ings, every  kind  whatsoever,  and  on  goods,  wares,  merchandize,  furniture,  and 
other  articles,  against  fire.  Also,  upon  bottomry  and  respondentia,  and  upon 
the  liyes  of  all  persons,  free  or  slaves,  and  granting  annuities,  &c. 

As  already  stated,  incidental  expenses  necessary  to  carry  on  the  business  of 
the  company,  must  also  be  included  among  its  legal  liabilities.  Its  assets  con- 
sdtated  the  common  pledge  of  its  creditors.  Privileges  secured  by  the  charter 
cannot  therefore  be  affected  by  the  seizure  of  any  one  of  its  creditors  so  as  to 
prejudice  the  rights  of  the  others.  Conceding  the  correctness  of  Pike's  judg- 
ment, his  seizure  clearly  gave  him  no  privilege  to  be  paid  out  of  the  common 
pledge  in  preference  to  the  other  creditors. 

In  relation  to  the  claim  of  J.  W.  Scales,  as  collector  of  State  taxes,  I  think  his 
opposition  was  properly  overruled  by  the  District  Court.  The  assets  of  the  com- 
pany, consisting  only  of  the  notes  of  its  corporators,  cannot  be  fairly  considered 
as  coming  under  the  operations  of  the  statute.  Its  profits  alone  could  have 
constituted  such  capital,  and  its  insolvency  shows  that  none  were  ever  realized. 
It  is  urged  by  the  opponent,  that  the  State  is  entitled  to  a  privilege  for  its  claim. 
The  counsel  has  not  favored  the  court  with  any  authority  on  the  subject,  and 
I  am  not  aware  of  any  law  granting  such  privilege.  I  think,  however,  the 
claim  as  allowed,  should  be  paid  concurrently  with  those  classed  on  the  tableau 
to  be  paid  for  losses  out  of  the  proceeds  of  the  guarantee  notes. 

In  the  opposition  of  L.  Gushing,  the  record  shows  that  he  is  the  owner  of  an 
adjusted  claim  in  favor  of  B.   Coffins,  for  the  sum  of  $1,030,  on  a  policy  of 
insurance  of  the  company  for  losses,  which  he  acquired  at  Sheriff  *s  sale,  under 
53 
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MdnosH       ^^  execution  issued  on  a  judgment  in  his  favor  against  said  Goffini^  in  which 

PijLiMaSa  ^£*  ^*^  company  was  garnish eed.    This  claim  should  also  be  entitled  to  be  paid 

concurrently  with  the  other  claims,  out  of  the  proceeds  of  the  guarantee  notes* 

but  not  with  privilege,  as  claimed  by  virtue  of  his  seizure,  for  the  reasons  ae- 

signed  in  the  opposition  of  Pike. 

I  am,  therefore  of  opinion,  that  the  judgments  rendered  by  the  District  Court 
in  favor  of  the  Receiver  against  Denis  Gronan,  Bridge  A  Brother  and  John 
Dougherty^  should  be  affirmed  with  costs  in  both  courts ;  and  that  the  tableau 
should  be  amended  by  placing  thereon  the  claims  of  Ctuhing  and  Seatei,  to  be 
paid  concurrently  with  the  other  creditors,  out  of  the  proceeds  of  the  guaran- 
tee notes,  and  so  amended  that  the  Judgment  of  the  District  Court  homologat- 
ing said  tableau  should  be  affirmed  with  costs. 


Succession  of  Sarah  Bauh. — Johk    Kellab,  Oppooent,  v,  John  D. 

Fink. 

An  ezeontor  who  permits  a  perton  to  retain  the  money  of  the  suooeBeion  In  his  hands  and  appropri- 
ate it  to  an  assumed  debt  ai^alnst  the  succession  does  not  thereby  incur  the  penalty  of  90  per  cent 
interest  per  annnum,  under  the  Act  of  18th  March,  1887 ;  the  fkinds  neyer  baring  come  into  the 
hands  of  the  executor. 

An  executor  of  an  estate  administered  another  estate  as  syndic,  and  filed,  as  cyndic,  aa  aeooont, 
which  was  homologated,  showing  an  indebtedness  to  the  succession  which  he  administered.  SUd: 
That  this  amount  came  to  his  hands  as  executor,  within  the  meaning  of  the  Act  of  18th  If  arch,  1887, 
and  for  not  placing  It  on  his  account,  he  was  liable  to  the  penalty  imposed  by  that  Act. 

An  executor  who  neglects  to  account  for  money  recetTed,  does  not  superadd  the  forfeiture  of  hfts  com- 
missions to  the  penalty  imposed  by  the  8d  sectton  of  the  Act  of  18th  March,  1887. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
G,  Schmidt  and  J,  D,  Mix,  for  opponent  and  appellant     W.  C,  Mieau 
and  ff,  D,  Ogden,  for  defendant 

Buchanan,  J.  Sarah  Baum,  the  wife  of  John  EeUar,  for  some  reason  or 
other,  only  known  fto  the  parties,  chose  to  keep  her  marriage  secret  during 
many  years,  although  cohabiting  with  her  husband :  a  strange  instance  of  a 
woman  preferring  the  worse  than  equivocal  position  of  a  concubine  to  the  hon- 
orable and  advantageous  one  of  a  married  woman.  She  made  her  will  as  a  sin- 
gle woman,  naming  as  her  executor,  her  son-in-law,  Pedbody,  who,  proving 
unfaithful  to  his  trust,  was  removed,  and  Thomas  Powell  was  appointed  by  the 
court  in  his  place.  Powell  also  became  a  defaulter  and  was  dismissed ;  and  in 
1842  John  D,  Fink  was  appointed  dative  testamentary  executor,  and  has  held 
the  trust  erer  since. 

Shortly  after  the  succession  was  opened,  John  Kellar  instituted  suit  against 
the  executor  to  be  recognized  as  the  husband  of  Sarah  Baum,  and  claiming  an 
interest  as  surviving  partner  in  community  in  her  succession.  This  suit  re- 
mained a  long  time  untried.  The  Canal  Bank,  in  1842,  intervened  as  a  credit- 
or oi  Kellar* s^  and  prosecuted  the  case  to  a  final  judgment,  and  it  was  decided 
in  the  Supreme  Court  in  1845.  The  case  will  be  found  reported  in  11  Robinson, 
page  814.  In  that  case  the  court  afBrmed  the  decision  of  the  court  below, 
which  declared  that  John  Kellar  was  the  husband  oi  Sarah  Baum,  and  ordered 
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that  ihe  property  heretofore  considered  as  belonging  to  the  succession  of  the    SuonBuov  or 
latter,  be  inTentoried  as  belonging  to  the  community. 

In  conformity  with  this  decision,  iki  inyentory  of  the  community  property 
was  made  by  Duplessis,  Notary,  on  the  16th  January,  1846. 

It  is  worthy  of  note,  that  Finh  assisted  at  this  inventory,  and  signed  the  same 
in  his  capacity  of  dative  testamentary  executor  of  Sarah  Baum. 

On  the  18th  November,  1843,  Finh  rendered  an  account  showing  the  amount 
of  assets  and  liabilities  of  tbe  estate,  and  payments  made  by  the  executor,  to 
that  date.  In  the  list  of  passive  debts,  in  that  account,  is  found  an  item  of  $750 
dae  to  M.  W.  Hoffman^  which  will  be  the  subject  of  further  remark.  The  bal- 
ance in  the  executor's  hands  by  this  account  was  $181  05. 

On  the  17th  January,  1846,  after  the  judgment  of  the  Supreme  Court,  recog^ 
nizing  KeUar  as  the  husband  of  Sarah  Baum^  and  decreeing  all  the  property  of 
the  latter  to  belong  to  the  community  of  acquets,  Mr.  Fink  filed  another  ac- 
eoant  of  administration,  divided,  like  the  former  one  into  four  heads.  1.  Sums 
due  to  the  estate.  2.  Sums  received  by  the  executor.  8.  Debts  of  the  estate. 
4.  Sums  paid  by  the  executor.  According  to  this  account,  the  amount  which 
had  come  into  the  hands  of  the  executor  to  date,  including  $181  05  balance  from 
preTions  account,  was  $1886  78 ;  thai  of  the  payments  made  by  him  $1645  02, 
including  the  debt  of  Hoffman  for  professional  services,  of  $7  50,  included  in 
the  former  account,  and  of  the  debts  of  the  estate  unpaid,  $188  88.  The  bal- 
ance in  the  hands  of  the  executor  according  to  this  account,  was  $191  71 ;  - 
which  after  satisfying  all  the  debts  unpaid,  would  have  left  the  sum  of  three 
dollars  and  thirty-three  cents,  balance  to  the  credit  of  the  estate. 

On  the  17th  May,  1852,  John'  Eellar,  styling  himself  surviving  partner  in 
coaunnnity  with  the  deceased,  and  creditor  of  the  succession,  took  a  rule  upon 
the  executor  Fink  to  file  a  final  account  of  his  administration  and  exhibit  his 
bankbook. 

JFink  excepted  to  this  rul^  averring  that  all  the  debts  of  the  estate,  except 
attorney's  fees  and  court  charges  had  been  long  since  paid,  and  denying  Kel- 
Ittf^s  quality  of  surviving  husband  and  partner  in  community  of  Sarah  Baum. 

The  exception  being  overruled,  and  the  rule  made  absolute,  the  dative  testa- 
mentary executor  filed  an  account  of  his  administration  on  the  10th  July,  1 852, 
showing  a  balance  due  himself  from  the  estate  in  final  settlement,  of  $144  08 
and  outstanding  debts,  in  addition  to  the  amount  of  $700. 

The  account  was  opposed  by  Kellar,  personally  and  as  tutor  of  the  grand- 
duld  and  heir  of  Sarah  Baum,  on  several  grounds,  which  will  be  examined  in 
their  order. 

1st  That  the  executor  had  collected  a  debt  due  the  estate  by  the  Canal 
Bank  of  $15,000,  which  was  not  accounted  for. 

The  evidence  satisfies  us  that  the  claim  against  the  Canal  Bank  was  never 
received  either  by  the  executor  himself,  or  any  person  acting  for  him.  It  ap- 
pears that  if.  W.  Hoffman,  Esq.,  as  attorney  o(John  Kellar,  received  the  sum 
of  $6964  24,  in  full  settlement  of  that  claim,  and  we  find  in  the  record  an  ac- 
coan|  current  of  Mr.  Hoffmam  with  Mr.  Eellar,  consisting  on  the  debit  side  of  that 
sam  of  money,  and  on  the  credit  side  of  various  charges  in  offset  of  the  same,  and 
showing  a  balance  due  Mr.  Hoff^man  of  $76  06.  In  our  opinion,  this  account 
current  needs  not  be  considered  in  the  present  case.  It  has  nothing  to  do,  pro- 
perly speaking,  with  this  issue.    The  question  here  is  about  the  liability  of 
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Boomioiror  Finh^  aft  executof,  tc^  account  for  this  claim  against  the  Canal  Bank.  The 
proof  having  failed  to  establish  that  it  was  ever  received  by  him  or  for  him,  as 
executor,  it  becomes  immaterial  and  irrelevant  to  this  issue,  to  enquire  into  the 
correctness  of  the  charges  made  by  Hoffman  in  this  account  current 

The  2d  and  dd  grounds  of  opposition,  oppose  the  items  of  fees  of  Hoffman 
contained  in  the  executor's  account,  item  by  item,  as  being  exorbitant,  unjust, 
and  not  allowable ;  and  claim  damages  of  20  per  cent  according  to  the  Act  of 
1887  from  the  executor,  for  having  paid  Hoffman  without  an  order  of  court 

The  executor  has  debited  himself,  in  his  account  under  consideration,  with 
the  following  sums : 

1849,  Feb  20.    Cash  received  by  Hoffman^  as  counsel  of  the  executor  . 
and  appropriated  to  the  payment  of  his  (Hoffman's) 

claims  for  fees  against  the  estate, $595  50 

ditto  ditto       764  88 

ditto  ditto       678  87 

Total $2,039  20 

On  the  opposite  or  credit  side  of  the  account  of  the  executor  are  various  items 
of  fees  for  professional  services  rendered  by  Mr.  Hoffman.  In  considering  the 
admissibility  of  these  charges,,  the  facts  of  the  cause,,  as  above  stated,  require 
us  to  divide  them  into  two  classes.  Ist  Those  bearing  date  previous  to  the 
rendition  of  the  former  account  filed  by  the  executor,,  and  2d.  Those  aca*uing 
since  that  time. 

The  fees  of  Mr.  Hoffman^  of  the  first  class,  amount  to  $2,025,  upon  which 
the  account  gives  a  credit  of  $750,  ^*  as  per  account  of  executor  on  file,"  and 
leaving  a  balance  still  due  of  $1,^75.  We  think  that  this  charge  of  $1,275  cannot 
be  allowed.  The  record  shows  that  Mr.  Hoffman  had  been  the  legal  adviser  of 
the  executor  from  the  commencement  of  his  administration.  The  accounts  of 
November  18,  1843  and  of  Januarj*^  17,  1846,  are  therefore  binding  upon  Mr. 
Hoffman,  no  less  than  upon  the  executor  himself^  As  we  have  seen,  that  of 
November,  1848,  states  the  amount  due  by  the  estate  to  Mr.  Hoffman  to  be 
$750 ;  and  that  of  January,  1846,,  shows  that  said  claim  was  then  paid,  and 
states  the  debts  existing  at  the  time  of  filing  the  second  account,  among  which 
there  is  nothing  charged  as  due  to  Hoffman^  These  are  to  be  taken  as  confes- 
sions that  Mr.  Hoffman  has  been  paid  in  full  for  his  claims  against  this  estate 
up  to  the  date  of  the  last  of  the  two  accounts  in  question. 

The  second  class  of  items  of  fees  of  Mr.  Hoffman  for  professional  services  in 
this  account,  embraces  five  items,  viz : 

1848 — Suit  of  Martin  v.  Fink,  executor, $400  00 

Defending  intervention  of  McHenry,  in  suit  of  Fink,  executor, 

V.  Martin,  by  injunction 250  00 

Suit  of  Flnk^  executor,  and  BUick  v.  Martin  d  McHenry,  to 

annnul  sale,  in  District  and  Supreme  Courts,     -    .     -    -      375  00 
Obtaining  injunction  against  Levy,  auctioneer,  to  arrest  sale 

of  property, 60  00 

(yojlocting  judgment  against  Martial  IjeBr.nf^  as  security  of 

McHenry, 50  00 

$1,125  00 
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The  eTidcnce  of  vsrious  witnesfits  has  been  taken  in  relation  to  the  reasona-    ^'^'^JJ"  ®' 


I  bigness  of  the  charges  thus  made,  and  we  think  that  this  point  is  suflBciently 
I  EStabhshetL  We  therefore  albw  tht  claims  of  Mr.  Hoffman  against  the  estate 
to  ibe  ej£lettt  of  |1,135,  But  it  appears  that  the  executor  has  allowed  Mr.  Hoff- 
mmn  to  retain  m  hie  hands  a  sum  of  two  thousand  and  thirty-nine  dollars  and 
twenty  cents  for  about  four  years  and  to  appropriate  that  sum  to  assumed 
daiios  of  Mr.  Hoffman  againi;!  the  estate,  instead  of  depositing  said  sum  in  bank. 
For  thLi  the  opposition  claims  that  the  executor  be  mulcted  in  damages. 

The  Act  of  March  IS,  1837,  section  8d,  provides  "That  all  executors,  admin- 
istrators, etc,  shaJl  deposit  all  iiiootys  heretofore  collected  by  them  as  such 
and  all  the  moneys  ht^reafler  collected,  as  soon  as  the  same  shall  come 
into  Iheir  hands^  in  one  of  the  chartered  banks  of  this  State,  or  in  one 
of  their  brancbt^,  allowinj^  interest  on  deposits,  etc ;  and  if  any  executor, 
etc,  shall  Ciil  to  comply  with  the  provisions  of  this  section,  etc.,  then  such  ez- 
ecntor  shall  be  condemned  to  pay  to  the  use  of  the  estate  twenty  per  cent  per 
aonum  interest  on  the  amount  not  so  deposited."  We  do  not  think  this  pen- 
alty attaches  in  the  present  case,  which  does  not  come  within  the  letter  of  the 
Statute ;  t!ie  funds  in  ques^tion  nevtT  having  come  into  the  hands  of  the  execu- 
tor. We  do  not  toe&iv  to  b«  uuder^^tood  as  deciding  that  the  executor  is  not 
liable  to  account  for  all  funds  colkcted  by  his  attorney,  in  the  same  manner  as 
if  they  had  been  collected  by  himself.  But  penal  Statutes  should  be  strictly 
con&trtie^i  \  and  of  this  nature  is  the  3d  section  of  the  Act  of  1837.  See  also 
case  of  Pignegny's  estate,  1  Rob* 

4th.  The  fourth  ^ound  of  opposition  relates  to  a  certain  judgment  of  Ponoell 
T.  Z^py  bought  by  the  executor  at  sheriff's  sale  for  the  account  of  this  estatci 
and  which  judgment  the  opposUbn  states  has  been  collected  by  the  executor. 
The  record  shows  that  the  jud^nent  in  question  was  bought  by  the  executor 
for  the  account  of  \lm  estate,  as  alleged,  for  the  sum  of  $150,  and  that  the 
executor  credited  the  estate,  in  his  account  of  18th  November,  1848,  with  said 
EQin  ef  $150,  as  if  the  same  had  been  received  instead  of  bemg  paid  out.  Levy^ 
the  judgment  debtor,  appears  to  have  taken  the  benefit  of  the  State  Insolvent 
Law  and  also  of  Ihc  United  States  Bankrupt  Law  of  1841.  In  the  State  Court, 
the  executor  of  this  estate  was  syndic  of  Levy^s  estate,  and  as  such  filed  a  tab- 
leau of  distribution  which  was  homfilogated  in  November,  1844,  allotting  a  divi- 
dend of  $675  22  to  himself  as  holder  of  PowelVa  judgment  In  the  United 
States  Court  the  coumussi oners  in  bankruptcy  filed  a  report  which  was  homo- 
kgmtod  in  August,  ItiM,  allotting  a  dividend  of  $36  98  to  Thojnas  Powell^  on 
his  judgment 

The  executor  has  evidently  been  guilty  of  breach  of  duty  in  treating  this 
judgment  thus  bought  at  gherilT's  sale  as  his  individual  property ;  and  we 
think  the  Dislrtet  Judge  erred  in  not  allowing  damages  under  the  Act  of  1887, 
upon  the  sum  of  $6T5  23,  it  being  t^lear  from  the  record,  that  that  amount  was 
io  his  hands  in  November,  1!*44,  the  date  of  the  judgment  of  homologation  of 
his  account  as  syndic  of  Lery^  in  thu  First  Judicial  District  Court  of  Louisiana. 
As  to  the  dividend  of  $36  98,  the  dividend  declared  in  the  United  States  Dis- 
trict Court  for  this  District,  there  is  no  proof  that  it  has  come  into  his  hands. 
He  cannot,  therefore  be  cliargcd  with  damages,under  the  Act  of  1837.  But  we 
think  that  h^  1;^  liable  for  that  sum,  it  being  his  duty  to  have  collected  it,  if  he 
bA^  not  done  5o. 
5th.     The  liilh  ground  of  opposiiion  is  to  the  commissions  of  the  executor, 
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Buocnnoir  or 


charged  in  the  account ;  which  commissions  the  opponent  cootoids  bare  been 
forfeited  by  the  misconduct  of  the  executor.  The  correctness  of  the  amount  of 
the  charge  is  not  disputed ;  and  admitting  that  the  executor  has  laid  faimaeif 
liable  to  the  penalty  of  the  8d  section  of  the  Act  of  1887,  by  neglecting  to  ac- 
count for  funds  received,  the  Statute  does  not  superadd  the  forfeiture  of  his 
commissions  to  that  penalty. 

6th.  The  sixth  and  last  ground  of  opposition  is  to  the  items  of  debts  still 
due  and  unpaid  by  the  succession,  yiz :  Eobert  Farr,  $490 ;  WiUiams^  $150 ; 
Dr.  Da/oezac^  $60.  As  to  Farr^i  debt,  we  observe  the  identical  amount  of  $490 
charged,  as  paid  him  by  Mr.  Hoffman^  in  his  account  with  KeUar^  already 
spoken  o£  It  is  probable,  therefore,  that  it  has  been  paid.  There  is,  besides, 
no  proof  in  the  record  of  the  correctness  of  this  claim  or  that  of  WHMamB,  As 
to  the  claim  of  Dr.  Dwoezac^  it  would  seem  to  be  a  balance  of  a  larger  amount 
($140)  charged  as  due  by  the  estate^  in  the  executor's  account  of  Idth  Novem- 
ber, 1848 ;  and  which  is  not  among  those  mentioned  as  paid  in  the  account  of 
17th  January,  1846. 

Having  thus  gone  through  the  opposition  to  the  account  filed,  it  only  remains 
to  notice  an  item  in  that  account  to  the  credit  of  the  estate,  which  seems  to 
have  crept  into  it  throi^h  error,  and  should  be  stricken  ofL    It  reads  as  fol- 
lows: 
^  To  this  amount  paid  by  John  Kellar^  to  M,  W.  Eojff^nan^  balance  of 

his  fees,  and  carried  on  the  other  side,         ....        $821  80" 

This  amount  is  the  balance  against  Kellar  in  account  current  with  Hojhian^ 
about  the  Carml  Bon^  judgment  collected  by  Hoffman  for  KeUar^  as  above 
mentioned. 

We  have  already  expressed  our  opinion  that  this  whole  matter  is  irrelevant 
to  the  present  issue.  If  Kellar  has,  in  point  of  fiust,  paid  Mr.  EoffiMkn  the  bal> 
ance  of  $821  80,  as  herein  stated,  it  is  not  seen  how  that  payment  can  count  to 
the  debit  of  Fink^  executor,  in  account  with  Sarrak  Baum^B  estate,  unless  it  be 
as  a  mere  counter  entry  to  balance  an  entry  on  the  credit  side  of  this  account 
It  appears,  indeed  to  be  stated  in  that  way ;  but  a  careful  perusal  of  the  ac- 
count has  not  shown  us  any  such  credit  entry.  The  sum  of  $821  80  is  there- 
fore to  be  deducted  from  the  debit  side  of  the  executor's  accotmt 

We  state  the  account  as  follows : 
Debit  side  of  the  account  of  the  executor  as  filed,  -       .-        -    $3,817  54 

From  which  deduct 
Gash  paid  by  iTtfZ^ar  to  J?b2fina»,       ....        $821  80 
Bahince  due  John  D.  Fink^ 144  08 


And  add  to  the  debits 
Dividend  on  PowoLVb  judgment  against  Lety  in  the  District 

Court, 675  22 

"      in  United  States  District  Court,        -        -        -        86  98 


466  88 


3,351  66 


712  20 
Less  this  amount  paid  by  Fitik  at  sheriff's  sale  for  said 
judgment, 150  00 

562  20 


r 
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Dimages  at  twenty  per  cent  per  annum,  for  ten  years,  on  ^^'ba^m'  °' 

$525,  proved  to  have  come  into  the  hands  of  the  syndic 
lor  account  of  the  esUte,  in  1844,        -        -        -  1,050  00 

1,612  20 


Corrected  amount  to  HnVs  debit,        -        -        -  $4,963  86 

Credit  aide  of  the  account,  as  stated  by  the  executor,       $8,817  54 
l^om  which  deduct  balance  charged  as  due  Hoffman  prior 

to  1844, 1,275  00 

2,542  54 


Corrected  balance  to  credit  of  the  estate,        -        -  $2,421  82 

It  ia  therefore  adjudged  and  decreed  that  the  judgment  of  the  District  Court 
be  reversed ;  that  the  oppositions  herein  filed  be  sustained,  the  balance  due  by 
the  executor  in  account,  established  at  the  sum  of  two  thousand  four  hundred 
and  twenty-one  dollars  and  thirty-two  cents,  for  which  judgment  is  hereby  ren- 
dered in  favor  of  John  Kellar  against  John  J),  Finhy  personally ;  and  that  the 
costs  of  Uie  court  below  be  paid  by  the  estate,  except  those  of  the  appeal,  which, 
together  with  the  costs  of  this  court,  shall  be  paid  by  the  appellee. 

BucHANAir,  J.,  on  application  for  rehearing.  It  is  ordered  that  the  judgment 
rendered  by  this  court  on  the  22d  May  last  be  amended  so  as  to  read  as  fol- 
lows: 

It  is  ordered  and  decreed  that  the  judgment  of  the  District  Court  be  reversed; 
that  the  oppositions  herein  filed  be  sustained,  the  balance  due  by  the  executor  in 
account  established  at  the  sum  of  $2,421  82,  for  which  judgment  is  hereby 
rendered  in  favor  of  John  Kellar  against  /.  D.  FinJc  personally,  and  that  the 
costs  of  the  court  below  be  paid  by  the  estate,  except  those  of  the  appeal, 
which,  together  with  the  costs  of  this  court,  shall  be  paid  by  the  appellee ;  and 
it  is  farther  ordered  that  the  rehearing  prayed  for  in  this  case  be  refused. 


Succession  of  E.  L.  Whitten — A.  L.  Johnson,  Tutor,  et  als.  Appellants. 

Wkere  the  mcccMion  is  not  accepted  purely  »nd  simply  by  the  heirs,  its  limbiUty  to  them  ean  not  be 
»d|adged  vithoat  its  being  legally  represented  in  the  suit.  If  accepted  purely  and  simply,  such 
liability  to  the  heirs  would  be  extinguished  by  confusion. 

A  defendant  can  not  be  bound  by  a  Judgment  where  no  Judgment  by  default  was  rendered  and  no 
IssQfe  Joined. 

I  PPE  AL  from  the  District  Court  of  the  parish  of  East  Baton  Rouge,  Burh^  J. 
ix  E.  T,  Morriely  for  plaintifiEl  0.  Ratliff^  for  opponent  and  appellant 
/.  W.  Seymour^  Attorney  ad  hoc. 

TooRHiBS,  J.  (Slidell,  0.  J.,  absent)  Blisha  L.  Whitten  died  without 
issue,  leaving  his  mother,  Cassandra  Whitten^  and  his  collateral  kindred  as  his 
legal  heirs,  and  Martha  Chaney  as  his  surviving  spouse. 

On  the  27th  of  April,  1841,  Cassandra  Whitten  as  administratrix  of  his 
estate,  filed  an  account  of  her  administration,  showing  that  the  proceeds  of  the 
assets  amounted  to  the  sum  of  $11,220  18,  and  the  debts  and  charges  to 
$9,492  74,  leaving  a  balance  of  $1,727  44,  for  distribution  among  the  heirs. 
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^^wS"°"  **'  defendant,  as  stated  by  her,  on  the  collection  of  the  notes  given  by  the  pur- 
chasers at  the  probate  sale  of  the  property  of  the  estate. 

Martha  Chaney,  the  surviving  spouse,  and  Melessa  C.  JFhitten^  one  of  the 
heirs,  opposed  the  correctness  of  the  account,  the  former  alleging  besides,  that 
some  of  the  debts  charged  were  contracted  previous  to  the  marriage  and  hence 
were  not  chargeable  to  the  community.  During  the  pendency  of  the  opposi- 
tion, Cassandra  Whitten  died  and  Bailey  D,  Chaney  was  appointed  administra- 
tor of  the  estate.  In  1848,  a  judgment  was  rendered  by  the  District  Goort, 
homologating  the  account  It  was,  on  appeal  to  the  Supreme  Courts  reversed 
and  the  cause  remanded  to  make  proper  parties. 

On  the  3d  of  July,  1849,  Melessa  C.  Whitten  filed  a  petition,  alleging  thai 
the  administrator  had  failed  and  neglected  to  have  the  legal  notices  given  of 
the  filing  of  the  account,  and  prays  that  he  should  be  ruled  to  show  cause  why 
the  same  should  not  be  done  within  the  time  prescribed  by  law.  The  names 
and  places  of  residence  of  the  heirs  are  set  forth  in  her  petition,  and  also  that 
of  the  surviving  spouse,  in  which  she  concludes  with  a  prayer,  that  all  the 
parties  interested  be  legally  cited,  and  that  a  partition  be  made  among  them 
according  to  law,  and  the  opposition  previously  made  to  the  account  sustained, 
&c.  Bailey  D.  Chaney^  filed  an  answer,  admitting  his  appointment  as  admin- 
istrator of  the  estate  of  Elisha  L,  Whitten,  deceased,  but  denying  that  any 
part  of  the  funds  thereof  had  ever  come  into  his  hands.  He  averred  that  he 
had  instituted  a  suit  against  William  Kelly,  for  the  recovery  of  the  price  of  a 
negro,  but  was  defeated.  That  he  was  not  aware  of  the  existence  of  any  other 
property,  except  a  small  tract  of  land,  the  value  of  which  would  not  defray 
the  expenses  necessary  to  effect  its  sale.  The  heirs  also  filed  answers,  some  of 
whom  adopted  the  opposition  of  Melessa  C.  Whitten  to  the  administratrixes 
account,  and  denied  the  solvency  of  the  community.  On  the  11th  of  January, 
1850,  B.  D.  Chaney  filed  a  supplemental  answer,  in  which  he  alleged  that  all 
the  property  administered  upon  by  Cassandra  Whitten,  was  the  separate  pro- 
perty of  Elisha  L,  Whitten,  the  acquets  and  gains  having  been  absorbed  by 
the  debts  of  the  community ;  hence  the  surviving  spouse  had  no  interest  in  the 
estate.  That  as  all  the  heirs  of  Cassandra  were  also  the  heirs  of  Elisha,  what- 
ever claims  existed  in  favor  of  one  estate  against  the  other,  were  extinguished 
by  confusion.  That  the  children  of  Cassandra  if.  Whitten,  one  of  the  heirs  of 
Elisha,  had  received  $600  of  the  administratrix,  whose  estate  had  been  sold 
and  partitioned  among  her  heirs.  On  the  17th  of  July,  1851,  Bailey  D. 
Chaney,  filed  a  petition,  or  plea,  in  which  he  claimed  as  administrator  of  the 
estate  of  James  J.  Chaney,  deceased,  all  the  right,  title,  and  interest  of  Martha 
Wells,  arising  out  of  the  estate,  as  surviving  spouse  of  Elisha  L.  Whitten,  by 
virtue  of  a  forced  alienation  undtsr  an  execution  issued  on  a  judgment  against 
her  in  favor  of  said  estate.  As  it  does  not  appear  that  this  plea  was  ever  noti- 
fied or  issue  joined  on  it  by  the  proper  parties,  it  is  deemed  unnecessary  to 
notice  it  any  farther.  Upon  these  issues,  the  cause  was  tried  by  the  District 
Court,  and  from  the  judgment  thereon  rendered  this  appeal  was  granted  to  the 
opposers. 

The  opposition  to  the  account  filed  by  Cassandra  Whitten  as  administratrix, 
is  the  only  matter  involved  in  litigation.  It  does  not  appear  from  the  record, 
that  B.  D.  Chaney  ever  received  as  administrator,  any  part  of  the  funds  or 
effects  therein  specified,  or  that  he  ever  filed  any  account  of  his  administration. 

Considered  in  any  point  of  view,  it  is  obvious  that  the  opposition  of  the 
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heirs  is  not  maintainable.    If  the  succession  of  OasMndra  Whitter*^  be  con-    Bvocnsioii  or 
aidered  as  not  accepted  purely  and  simply  by  them,  how  can  its  liability  be 
adjudged  without  its  being  legally  represented  in  this  suit  ?    If  accepted  purely 
and  simply,  it  is  dear  that  such  liability  would  become  extinguished  by  con- 
fusion. 

In  relation  to  the  claim  of  the  surviving  spouse,  it  is  clear  that  the  judg- 
ment homologating  the  account  of  the  administratrix  cannot  affect  her  rights. 
As  already  seen,  after  the  cause  was  remanded  by  the  judgment  of  the  Su- 
preme Court,  the  proceedings  were  changed,  and  she  was  cited  as  one  of  the 
defendands  to  an  action  of  partition  among  the  heirs,  but  it  does  not  appear 
that  she  ever  joined  issue,  or  that  a  judgment  by  default  wajs  ever  taken 
against  her. 

It  is  therefore  ordered,  acyudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed  with  costs  in  both  courts,  without  prejudice  to  the 
right  of  Martha  Chaney^  wife  of  Samuel  Wells,  to  proceed  against  the  legal 
representative  of  the  estate  of  Cassandra  Whitten^  deceased,  and  legal  heirs 
of  said  £lisha  Z.  WhitUn^  to  enforce  whatever  claim  she  may  be  entitled  to  in 
the  succession  of  the  latter  as  surviving  partner  of  the  community. 


Nolan  Stewart,  Executor,  v,  Caldwell  &  Hickey. 

A  commereUI  firm  in  New  Orleans,  ityled  **Cbl<fiM2{  A  Hidtey^  and  composed  at  John  CaldtDeU  and 
DamM  Etckvy^  was  diasolred  in  1841,  when  Uie  partners  remoTed  to  Baton  Rouge,  where  they 
afterwards  resided.  Thej  estaUisbed  a  planting  partnership  in  East  Baton  Ronge,  under  the  same 
naiae»  **  OoHmmU  A  HldBeif.^  In  1848  OaldtctU  obtained  an  advance  from  a  factor,  which  enured 
to  the  bencBt  of  the  planting  partnership,  and  gave  a  note  signed  "  OdidtoeU  A  Hiek^^"  with 
MeOaiop  as  surety.  iSKsirort,  the  executor  of  McCtdop^  who,  as  surety,  had  paid  the  note,  sued 
Oaid^gtU  A  Bidtey  as  conunercial  partners.  There  had  been  no  published  notice  cf  the  diMOlu- 
tloa  of  th«  New  Orleans  partnership,  but  its  members  had  wholly  withdrawn  from  mercantile  busl- 
DMS  and  never  used  the  old  mercantite  nvne,  as  such,  subsequently  to  its  dissolution.  MeCalop^ 
^bo  resided  in  West  Baton  Rouge,  not  far  from  the  residence  and  planting  establishment  of  the 
defendants,  never  dealt  with  the  New  Orleans  firm,  or  looked  to  it  with  any  view  of  responsibility; 
therefore  heid :  That  ffSdtey  was  only  liable,  as  an  ordinary  partner,  for  one-half  of  the  amount. 

If  one  of  the  members  of  an  ordinary  partnership,  without  authority,  sign  the  partnership  name  to  a 
aote,  the  partner,  who  has  knowledge  of  its  existence,  and  does  not  ot||ect,  and  to  whose  benefit 
tfae  consideration  for  which  it  was  given  enures,  is  Jointly  bound,  but  where  the  partner  signing  the 
tras  name  had  no  authority  to  give  the  note,  the  copartner  who  had  no  knowledge  of  its  existence, 
and  neither  ratified  nor  received  any  benefit  from  It,  is  not  bound. 

An  fatstniment  in  this  form :  '*  We  Jointly  and  severally  promise,"  and  bearing  the  signatures  of 
**  OaUkoell  4  BUkey^^  an  ordinary  partnership,  and  of  ^^JarnM  McOalop^"  exhibits  on  its  face 
two  debtors  In  solido,  to  wit:  one  solidary  debtor,  the  firm  of  CaidweU  A  Bickey^  and  another 
soHdary  debtor,  Jamm  MeOalop, 

€L  0 ,  MM,  M07,  tt48,  W88. 

APPEAL  from  the  Sixth  District  Court  of  the  parish  of  East  Baton  Rouge, 
Burk^  J.     George  Eustis  and  R,  H,  Mart,  for  plaintiff.     T.  0.  <t  P.  H, 
Mi^rgcm,  for  defendants  and  appellants. 

Slidbll,  G.  J.  This  appeal  is  taken  hy  the  defendant,  Daniel  Bielceyj  from 
a  judgment  in  which  he  has  heen  condemned  to  pay  the  whole  amount  of  two 
notes,  one  for  $2,500  and  the  other  for  $550,  to  the  plaintiff,  who  is  the  execu- 
tor of  James  Me  (Mop. 
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Bnwiaft  The  noteg  are  signed  thus :  '^  Caldwell  A  Hickeyy    One  is  dated  in  Deeem- 

OiLDwiix  ASD  ber,  1848,  and  the  other  in  February,  lh49.    Both  were  protested  for  non-pay- 


HlCKIT. 


ment,  and  were  token  up  by  McCalop^  who  was  the  surety  in  the  former  note, 
and  the  endorser  of  the  other. 

It  was  Caldwell^  who  wrote  the  signatures  of  these  notes.  The  ground  upon 
which  ffichey  was  held  liable  for  the  whole  of  the  notes,  was,  that  he  was  con- 
flidered  by  the  court  below  liable  as  a  commercial  partner. 

We  are  unable  to  concur  in  the  opinion  of  the  District  Judge  that  Etckey  is 
liable  as  a  commercial  partner. 

Caldwell  A  Eickey  had  been  commercial  partners  in  New  Orleans*  under  the 
partnership  stylo  of  **  Caldwell  &  Hiekey  ;'*  but  that  firm  ceased  to  exist  in 
1841,  when  the  partners  removed  to  Baton  Rouge,  where  they  afterwards  re- 
sided. They  had  established  a  planUtion  in  East  Baton  Rouge,  and  their  plant- 
ing partnership  was  carried  on  under  the  same  name,  Caldwell  S  ffiehey. 
There  does  not  appear  to  have  been  any  published  notice  of  the  dissolution  of 
the  New  Orleans  partnership ;  but  it  is  clear  that  they  withdrew  whoUy  from 
mercantile  business,  and  there  is  no  evidence  of  the  use  of  the  old  mercantile 
name,  as  such,  subsequent  to  the  breaking  up  of  the  firm  in  New  Orieans.  Nor 
is  it  in  evidence  that  McCalop  ever  dealt  with  the  New  Orleans  firm,  or  looked 
to  it  with  any  view  of  responsibility  on  these  notes.  His  residence  was  in  West 
Baton  Rouge,  not  far  from  the  residence  and  planting  estoblishment  of  the  de- 
fendants. 

We  are  of  opinion  that  Eickey  is  liable  for  one-half  of  the  amount  of  the  note 
of  $2,500,  as  an  ordinary  partner  of  the  planting  firm  of  Caldvell  A  Eickey. 
It  is  true  no  express  authority  is  shown  to  have  been  given  by  him  to  Calduell 
to  bind  the  firm  in  the  form  of  a  promissory  note,  but  wc  hold  him  liable  by 
reason  of  the  consideration  for  which  the  note  was  given,  his  knowledge  of  its 
existence  without  objection,  and  its  having  enured  to  his  benefit  as  partner. 
The  facts  proved  are  these :  Kelly  &  C&nynghamy  a  commercial  house  in  New 
Orleans,  the  payees  of  the  note,  were  factors  of  the  plantotion,  keeping  their 
account  in  the  name  of  the  planting  firm,  Caldwell  db  Eickey »  It  was  given  to 
them  by  Caldwell  to  obtoin  an  advance  to  the  firm  on  their  crop,  and  was 
charged  in  an  account  rendered  by  the  factors,  of  which  a  copy  was  transmitted 
to  Eickey^  who  did  not  make  objection,  and  who,  we  may  reasonably  infer  from 
the  whole  evidence,  was  not  ignorant  of  its  having  been  drawn  and  used  for  the 
purpose  above  mentioned,  and  Ucitly  assented  to  the  transaction. 

It  has,  however,  been  contended  by  the  counsel  for  the  plaintiff,  that  they 
are  entitled  to  hold  the  defendant,  Eickey^  liable  in  solido  (although  the  firm  of 
Caldwell  S  Eickey  was  a  planting,  not  a  commercial  partnership)  by  reason  of 
the  language  of  the  contract,  and  the  circumstances  under  which  it  was  given. 

The  note  is  in  these  words : 
$2,500.  Louisiana,  December  80,  1&48. 

Twelve  months  after  date,  we,  jointly  and  severally,  promise  to  pay  to  Kelly 
dfc  Conyngham^  or  order,  at  their  counting-house,  in  New  Orleans,  twenty-five 
hundred  dollars,  for  value  received,  to  bear  interest  at  eight  per  cent*  per  an- 
num from  maturity,  if  not  paid. 

Caldwell  k  Hicxsr. 
J  AXES  McCalop. 

The  circumstonces  under  which  it  was  given  are  thus  detoiled  by  Conyngham^ 
of  the  house  of  Kelly  A  Conyngham :     "  The  note  was  given  for  an  adrance 
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apon  the  crop,  and  an  agreement  with  Caldwell  &  Hichey  that  if  they  would  Brwam 
give  Janu»  MeCalop  as  security,  we  would  give  them  the  advance.  The  note  calowvx  amd 
was  cashed  bj  us  for  the  benefit  of  Caldwell  A  Hiekey"  Again  he  says :  **  I 
have  been  their  merchant  for  the  transaction  of  plantation  business,  but  I  know 
ofno  other  business  of  a  dififerent  nature,  in  New  Orleans,  of  theirs."  The 
balance  of  $1527  92,  charged  February  19,  1849,  was  made  on  plantation  busi- 
ness of  Caldwell  S  Hiekey,  *'  The  note  was  given  for  an  advance  on  the  crop 
of  CaldweU  A  Eiekey.''  The  account  annexed  to  the  testimony  of  this  witness 
is  headed  **  Caldwell  A  Hickey'e  account  with  Kelly  S  Conyngham.'"  There 
is  no  eyidenoe  of  what  passed  between  MeCalop  and  CaldweU  or  EUJcey  at  the 
time  MeCalop  signed  the  note,  nor  of  anything  having  been  said  or  done  at  the 
time,  between  MeCalop  and  KeUy  A  Conynghafi%  save  what  appears  on  the 
&ce  of  this  note. 

Now,  looking  to  the  &ce  of  this  note,  we  do  not  give  the  words,  *' we  jointly 
and  severally  promise,'*  the  meaning  claimed  by  the  plaintiff's  counsel.  It  is 
said  for  the  plaintiff  that  they  point  to  the  solidary  liability  of  CaldweU  and 
Rickey^  and  are  meaningless  unless  so  understood,  because  MeCahp'e  obliga- 
tion to  pay  the  whole  debt  resulted  by  operation  of  law  from  the  lact  of  his 
being  surety. 

We  think  the  instrument  exhibits  on  its  face  two  debtors  in  iolido^  to  wit: 
one  solidary  debtor,  the  firm  of  CaldweU  A  Hiehey^  and  another  solidary 
debtor,  James  MeCalop, 

It  is  not  admissible  to  say  that  unless  understood  in  the  sense  claimed  by  the 
plaintiff  the  words  are  meaningless  because  MeCalop* %  obligation  to  pay  the 
whole  debt  resulted  by  operation  of  law  from  the  fact  of  his  being  surety.  The 
answer  is  that  these  words  do  affect  materially  the  obligation  of  the  surety  to 
the  payees ;  for  the  surety  who  binds  himself  in  eoUdo  with  the  principal  debtor 
renounces  the  plea  of  discussion ;  and  '^  the  effects  of  his  engagement,'*  says  the 
Ck)de,  *'  are  to  be  regulated  by  the  same  principles  which  have  been  established 
for  debtors  in  mUdoJ**    Art  3014.    Troplong,  cautionment.  No.  289. 

It  is  true,  as  argued  for  the  plaintiff,  that  the  contract  tof  suretyship  implies  a 
mandate,  and  that  Art  2995  declares  that  ^  if  the  attorney  has  been  empowered 
by  sereral  persons  for  an  aflair  common  to  them,  every  one  of  those  persons 
shall  be  bound  jointly  and  severally  (in  eolido)  to  him  for  all  the  effects  of  the 
procuration."  Butof  whom  was  i/bC'a/op  the  mandatary?  Not  of  two  indi- 
viduals, John  CaldweU  and  Daniel  Hiekey^  but  of  the  firm,  Caldwell  A  Mickey. 
He  is  authorized  by  the  firm  to  pay  the  debt  for  it,  and  his  recourse  for  indem- 
nity is  to  the  firm.  That  firm  being,  under  our  law,  an  "  ordinary  particular 
partnership,"  its  members  are  not  bound  in  tolido.  Civil  Code,  2696,  2697, 
2848,  Ac.,  Parker  v.  Braehear^  16  La.  69.  Let  it  be  observed  there  is  no  evi- 
dence, direct  or  circumstantial,  that  MeCalop  acted  otherwise  than  at  the  solici- 
tation of  the  firm,  or  that  KeUy  A  Conyngham,  in  this  transaction,  dealt  other- 
wise than  with  the  firm.  ConyTigJiam  speaks  throughout  his  depositions  of  the 
advance  and  the  note  as  the  affair  of  the  firm,  Caldwell  A  Mickey.  Considering 
the  transaction  in  this  li^ht,  our  conclusion  in  no  wise  conflicts  with  the  doc- 
trine of  suretyship,  as  expounded  by  the  commentators,  and  embodied  in  our 
Code. 

It  is  obvious  also  that,  under  his  subrogation,  MeCalop  acquired  no  right 
against  Mickey  as  a  solidary  debtor.  If  Kelly  A  Conyngham  had  sued  Mickey 
ihcy  oould  only  have  held  him  liable  as  member  of  an  ordinary  partnership, 
of  the  planting  partnership  of  Caldwell  A  Mickey  with  which  they  dealt 
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We  wai^e  the  consideration  of  the  qnestion  whether  the  English  text  of  Ait. 
8028,  which  is  a  literal  copy  of  an  article  in  the  Code  of  1808,  is  to  control  the 
French  text,  which  is  a  literal  copy  in  both  Codes  of  an  article  of  the  Napoleon 
Code.  We  deem  it  sufficient  to  say  that  this  is  not  according  to  the  terms  of 
the  contract,  a  case  of  **  several  principal  joint  debtors,  for  the  same  debt**  It 
is  the  case  of  one  principal  debtor,  the  firm  of  Caldwell  A  ffieiey,  in  whose 
name  the  note  is  signed.    MeCalop  was  the  surety  of  that  firm. 

Respecting  the  other  note  of  $560,  we  find  no  sufficient  reason  to  hold  the 
defendant  liable  for  it  at  alL  As  we  have  already  said,  the  commercial  partner- 
ship had  ceased.  The  planting  partnership  did  not  involve  an  authority  to  the 
partners  to  bind  each  other  in  this  form  ;  it  is  not  satisfactorily  proved  that 
Caldwell  had  authority  to  bind  Hichey  ;  nor  is  it  proved,  as  in  Uie  case  of  the 
other  note,  that  Hichey  knew  of  its  existence  and  impliedly  ratified  it,  nor  that 
its  proceeds  enured  to  his  benefit    See  Bemton  v.  EobertM^  4  An.,  216. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  reversed; 
and  it  is  further  decreed  that  the  plaintiff,  A\fred  A,  Williame^  now  the  dative 
executor  of  McCdlop'e  estate,  [said  Williame  having  succeeded  Ifolan  Stewart, 
deceased]  recover  of  the  defendant,  Daniel  Hiekey^  the  sum  of  twelve  hundred 
and  fifty  dollars,  with  interest  at  the  rate  of  eight  percent  per  annum,  from  the 
eleventh  of  January,  eighteen  hundred  and  fifty,  until  paid,  and  costs  of  suit  in 
the  court  below ;  those  of  the  appeal  to  be  paid  by  the  plaintiffs ;  and  it  is  fur- 
ther ordered  and  decreed  that  upon  the  claim  which  is  founded  upon  the  note  of 
five  hundred  and  fifty  doUars  there  be  judgment  in  favor  of  the  defendant 
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Martin  Gordon,  Jr.,  for  the  iis<  &c.    v.  Succession  of  E. 
DioGS  and  R.  B.  ^rxiss. 


W. 


A.  steamer  was  sequestered,  and  released  on  bond.  In  an  action  agalnet  the  soreUet  on  the  bondt 
they  pleaded  that  the  steamer  had  been,  subsequent  to  the  sequestration,  seised  and  sold  by  aDotber 
creditor,  and  the  proceeds,  to  the  knowledge  of  iriaintUi;  ^d  Into  court  and  distributed  amonc 
the  creditors.  Sy  the  Oouri:  The  creditor  was  not  bound  to  resort  to  the  ftmd  in  queefloa,  and 
fhereb/  Involve  himself  In  a  litigaUon  with  third  persons,  which,  foravght  that  a{»pean  to  the  con* 
trary,  might  have  been  fknitless,  and  which  resort  he  was  not  requested  by  the  sureties  to  nee. 

0.  C.  8018. 

APPEAL  firom  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
JDurant  d  Ebmar^  lor  plaintiff*  and  appellant     L,  Eyma^  for  R,  B. 
SykeSy  defendant     Wolfe  d  Singleton^  for  succesaion, 

Slidell,  C.  J.  The  defendants,  SyheSy  and  the  executor  of  Digge^  were 
sued  upon  a  bond  given  by  them  as  suretiee  of  LevistoneSj  to  release  a  seques- 
tration of  a  steamer  owned  by  Levietones  and  others,  which  issued  in  the  suit 
of  Gordon  v.  steamer  Cincinnati^  LeviatoneSy  and  othere. 

Under  the  answer  of  SykeSy  we  think  the  genuiness  of  his  signature  was  not 
put  in  issue.     C.  P.  824. 

The  District  Judge  did  not  err  in  considering  the  matter  specially  pleaded  by 
Sykee^  as  not  constituting  a  discharge  of  the  surety.  The  plea,  and  the  show- 
ing made  under  it  were,  that  the  steamer  was  subsequently  seised  in  another 
suit,  was  sold  at  judicial  sale,  and  the  proceeds,  to  the  knowledge  of  plaintiiT, 
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distributed  among  other  creditors,  and  that  plaintiff,  if  be  bad  asserted  his  pri-        Goboov 
Tilege,  might  hare  received  payment  out  of  that  fund.  Dioas  jm  Btkm. 

Under  the  bonds,  the  principal  obligor  and  his  sureties  were  bound  to  re- 
store the  property  sequestered,  and  released,  or  satisfy  the  judgment,  at  least 
to  the  amount  of  its  Talue,  which  was  much  more  than  the  judgment  rendered 
in  the  cause. 

The  creditor  was  not  bound  to  resort  to  the  fund  in  question,  and  thereby 
iarohre  himself  in  a  litigation  with  third  persons,  which,  for  aught  that  ap- 
pears to  the  oootnuy,  might  have  been  fruitless ;  and  which  resort  he  was  not 
eren  requested  by  the  sureties  to  use.  Under  the  case  of  Parker  v.  AUx(m- 
iir,  2  Ann.  188,  Louuiana  State  Bank  w.  LedatiXy  8  Ann.  680,  it  is  clear  that 
mnch  of  the  defence  was  properly  disregarded. 

It  is  also  clear  that  by  the  nature  of  that  contract,  and  in  the  absence  of 
express  words  therein  to  the  contrary,  the  sureties  were  solidarily  liable.  Our 
eode  declares,  that  when  several  persons  have  become  sureties  for  the  same 
debt,  each  of  them  is  liable  for  the  whole  of  the  debt  in  case  of  insolvency  of 
any  of  them.  Article  8018.  In  this,  it  follows,  the  rule  of  the  Roman 
law,  si  plures  sint  fidejussores,  quotquot  erunt  numero  singuli  in  solidum 
teoentur.  The  article  gives,  it  is  true,  the  right  of  division  ;  but  the  exception 
of  division  was  not  pleaded.  See  MeCaueland  v.  Lyone^  4  Ann.  274,  and  the 
tuthorities  there  cited. 

The  appeal  in  this  case  was  taken  by  Syhes,  It  was  applied  for  by  petition, 
nd  he  gave  bond  in  favor  of  the  plaintiff  only.  The  succession  of  the  other 
siiretf ,  IHggf-,  is  not  properly  before  us^  either  as  appellant  or  appellee,  and  we 
cannot  therefore  inquire  into  the  correctness  of  the  judgment  as  to  Digge^  at 
we  are  requested  to  do  by  the  plaintiff  in  his  answer  to  the  appeal 

Jodgmenty  as  to  Syhee^  a£Brmed  with  costs. 


Pabham  k  LowRT  17.  Mrs.  Sarah  M.  0.  Oobb  el  als. 

p.  1 L  luTliig  obtalDAd  an  order  diuolTlng  an  ii\Janctton  which  had  issaed  in  faTor  of  Mra.  Oobht 
ik«  took  a  Buapenofre  appeal,  which  Uie  Sapreme  Court  dismlased,  bat  when  the  case  came 
19  on  Hi  merite.  It  afflrmed  the  decree  disaolTing  the  iqjimctlon.  P.  *  L.  sued  the  luretles  on 
the  appeal  bond  of  Mn.  ObM,  for  damages  resulting  firom  the  iQjnnctlon  which  she  had  obtained. 
AU;  the  soretlee  were  not  liable — ^thdr  oMIgatlon  being  onlj  to  satisfy  the  Judgment  In  the  case 
sppealed,  and  not  one  which  might  afterwards  be  obtained  In  anotiier  suit  In  the  shape  of  dama- 
fes  occasioned  by  an  tajunetion. 

CatMT. 

APPEAL  from  the  District  Court  of  the  parish  of  Madison,  Perkim,  J. 
Snyder  <h  Bynee,  and  Amonette,  for  plaintiff.    Perkins  &  Bemiee^  for 
defendants. 

SuDKLL,  G.  J.  The  action  is  upon  an  appeal  bond  given  to  enable  the  defen- 
dant, Mrs.  Cobb,  to  obtain  a  suspensive  appeal  from  an  order  made  in  the  suit 
of  Mrs.  Ooiib  V.  Parham  &  Lowry,  The  circumstances  were  these :  Mrs.  Colh 
and  Lowry  being  joint  owners  of  an  estate  called  the  Buckhom  Plantation, 
and  being  engaged  in  a  litigation  respecting  their  partnership  affairs,  submitted 
their  difficulties  to  arbitrators,  who  made  an  award  divesting  the  possession  of 
both  proprietors,  and  putting  the  estate  in  the  hands  o£  Parham^  to  be  adminis- 
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Pauam  sr  AL  tered  for  the  benefit  of  both,  according  to  the  proyisions  of  the  awurd.  In 
Cobb  it  au.  violation  of  this  compact,  Mr&  Cobb  got  out  an  {injunction,  and  by  means  there- 
of, succeeded  in  ousting  th*)  receiver  and  getting  the  estate  into  her  own  hands. 
Parham  and  Lowry  obtained,  on  rule,  an  order  dissolving  the  injunction  and 
reinstating  Parham^  upon  condition  of  giving  a  bond  in  the  sum  of  $62,600. 
The  purpose  of  that  bond  was  to  secure  Mrs.  Colib  the  restoration  of  the  plan- 
tation and  crops  that  might  be  gathered,  pending  the  suit,  if  she  should  ulti- 
mately succeed  in  maintaining  it  Its  amount  was  fixed  by  the  Judge  at 
$62,500,  upon  evidence  estimating  the  slaves  at  $45,000,  the  annual  crops  at 
$12,000,  the  teams  and  stock  at  $3,000,  and  the  com  crop  at  $2,600.  This 
order  was  made  in  the  month  of  April,  1848,  and  the  amount  of  the  bond  was 
a  very  proper  one,  considering  that  Parham  would  probably  gather  the  crops 
of  1848,  before  the  decision  of  the  cause,  besides  having  possession  of  the 
slaves,  stock,  &c,  a  species  of  property  liable  to  be  carried  off  during  the  liti- 
gation.  The  object  of  Mrs.  Gohh  in  asking  a  suspensive  appeal  from  this  order 
restoring  Parham's  possession,  was  to  keep  the  property  and  crops  in  her  own 
hands ;  and  the  court  in  granting  it,  prescribed  the  very  same  sum,  $62,500, 
as  the  amount  of  her  appeal  bond  in  favor  of  Lawry  and  Parham^  for  a  suspen- 
sive appeal,  fixing  $100  as  the  the  amount  of  the  bond  if  she  took  only  a  devo- 
lutive appeal.  This  appeal  came  before  the  Supreme  Court  in  1849.  The  court 
was  of  opinion  that  the  conditional  order  of  dissolution  was  properly  rendered, 
and  that  a  suspensive  appeal  should  not  have  been  allowed ;  and  by  its  decree 
the  appeal  was  dismissed.  See  4th  Annual,  147.  At  the  same  time,  the  court 
also  affirmed  a  decree  dissolving  Mrs.  GobVs  injunction  after  a  hearing  on  the 
merits.    lb.  148. 

It  is  said  the  sureties  on  this  appeal  bond  are  not  liable  for  the  value  of  one- 
half  of  the  crop  of  1848,  which,  during  the  pendency  of  the  appeal,  Mrs.  Colfb 
gathered  and  converted  to  her  own  use. 

The  bond,  which  we  have  already  stated,  was  for  $62,500,  refers  in  its  con- 
dition to  the  order  authorizing  Lovbry  and  Parham  to  bond  and  the  order  of 
suspensive  appeal  taken  from  it,  which  order  may  be  fairly  considered  as  em- 
bodied in  the  bond,  and  as  entering  directly  into  the  contemplation  of  the  sure- 
ties; and  the  condition  then  goes  on  to  say  'Mf  the  said  SaraJ^  M,  (7.  Cobb  shall 
prosecute  her  said  appeal,  and  shall  satisfy  whatever  judgment  may  be  render^ 
ed  against  her  by  the  said  Supreme  Court  on  said  appeal ;  or  if  the  same  shall 
be  satisfied  by  the  proceeds  of  the  sale  of  her  estate,  real  or  personal,  if  she 
be  cast  in  her  said  appeal,  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue."  The  decree  of  the  Supreme  Court  was  in  these  words: 
"  It  is  therefore  ordered,  adjudged  and  decreed,  that  the  appeal  taken  in  this 
case  be  dismissed  at  the  appellant*s  costs." 

This  decree  was  substantially  an  affirmance  of  the  order  to  bond,  as  being 
a  lawful  order  and  one  from  which  an  appeal  should  not  have  been  asked  nor 
granted ;  and  under  it,  I  think,  the  principal  and  sureties  were  answerable  to 
Parham  and  Lowry  for  the  restoration,  not  only  of  the  land,  slaves  and  stock, 
but  of  the  crops.  All  these  were  comprehended  in  the  order,  and  must  be 
considered,  under  the  circumstances,  as  clearly  entering  into  the  contemplation 
of  the  sureties  at  the  time  they  added  their  £eiith  to  that  of  their  principal,  and 
enabled  her  by  doing  so  to  obtain  the  suspensive  appeal  from  that  order. 
Under  the  terms  of  the  bond,  the  sureties  were  responsible  for  the  satisfaction 
by  their  principal  of  whatever  judgment  might  be  rendered  against  her  by  the 
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Supreme  Coort  on  said  appeal.  The  onlj  substantial  satisfaction  of  that  judg-  Piuax  sr  al 
meat  by  Mrs.  Cobh,  woald  have  been  not  merely  the  restoration  of  the  land,  cou  in  au. 
slaves  and  stock,  but  the  restoration  of  the  crop,  which  at  the  time  was  grow- 
ing CD  the  land,  and  which  it  was  the  clear  purpose  of  the  order,  from  which 
the  sppeal  was  taken,  to  put  into  the  possession  of  Farham,  one  of  the 
obligees  in  the  appeal  bond.  But  this  restoration  has  not  been  made,  and  by 
Mrs.  Ooihy$  act  has  become  impossible,  she  having  converted  the  crop  to  her 
own  use.  I  think  this  case  is  distinguishable  from  Oartwrighfi  case,  by  rea- 
lOD  of  the  recitations  in  the  bond. 

It  is  said  that  the  value  of  the  crop  was  a  matter  pertinent  to  the  partner- 
riiip  affairs,  and  should  have  been  sued  for  in  the  action  decided  at  the  present 
term  brought  by  Lotery  against  Mrs.  Cobb,  See  ante,  page  — .  No  such  ex- 
ception was  made  below  to  the  action,  and  it  would  be  manifestly  inequitable 
to  permit  it  here ;  for  in  the  suit  to  which  we  refer  exception  was  expressly 
mideto  any  claim  being  considered  there  for  the  crop  of  1848,  because  claim 
WIS  made  therefor  in  this  suit ;  to  which  exception  being  sustained,  Lotorp 
sabmitted,  and  an  order  of  nonsuit  on  his  motion  was  entered  in  that  case,  as 
to  80  much  of  his  demand  as  related  to  that  crop. 

We  are  of  opinion  the  demand  in  reconvention  and  plea  in  compensation 
were  properly  disregarded.  See  the  case  of  Farham  db  Latory  v.  Cobh  and 
JSTorru,  7  Annual,  page  — .     See  also,  Civil  Code,  2207. 

The  appellees  ask  an  increase  of  the  judgment ;  but  an  examination  of  the 
evidence  has  not  satisfied  us  the  jury  erred  in  the  amount  awarded. 

In  the  view  we  have  taken  of  the  evidence,  we  consider  the  amount  awarded 
by  the  jury,  as  a  fall  indemnity  for  Lowry^s  share  in  the  crop  of  1848,  con- 
ferted  by  Mrs.  Oobib  to  her  own  use,  and  we  therefore  think  that  so  far  as  that 
crop  is  concerned,  the  sum  of  $2000,  i)ortion  of  the  judgment  of  $3000  ren- 
dered in  the  suit  of  Fon'ham  A  Lowry  v.  Cobb  4b  Harris^  No.  2564,  of  the 
records  of  this  court,  (being  No.  1688  of  the  records  of  the  District  Court,) 
iboold  be  considered  as  given  for  the  same  cause  of  action,  to-wit :  Lownf$ 
share  in  the  net  crop  of  1848,  and  therefore  that  two-thirds  of  any  collection 
which  has  been  or  may  bo  made  on  said  judgment  for  $3000  against  said 
BvrrU^  onght  to  enure  as  a  credit  in  favor  of  the  succession  of  Mrs.  Cobb  on 
the  present  judgment 

The  only  point  of  difference  between  myself  and  my  brethren,  is  as  to  the 
liability  of  the  sureties  on  the  appeal  bond,  and  as  to  them  in  accordance  with 
Ae  opinion  of  the  majority  delivered  by  Mr.  Justice  Ogden^  the  judgment  must 
be  reversed. 

It  is  therefore  decreed,  that  the  judgment  in  favor  of  the  plaintifih  against 
the  succession  of  Sarcih  M.  C.  Cobb  and  of  her  husband,  0.  B.  Cobb^  be  affirm- 
ed; it  being  also  considered  by  the  court  that  two-thirds  of  the  amount  of  the 
judgment  of  ParTuim  &  Lowry  v.  JSiarrU,  is  to  be  considered  as  having  been 
rendered  for  the  same  cause,  viz :  said  Lowry^s  share  of  the  said  crop  of  1848, 
for  which  the  present  judgment  was  rendered,  and  that  for  two-thirds  of  any 
eoDection  which  has  been  or  may  be  made  on  sud  judgment  against  Harris  by 
Mid  plaintiffs,  the  successions  of  said  Sarah  M.  C.  Cobb  and  of  said  0,  B,  Cobb, 
deceased,  shall  be  entitled  to  claim  a  credit  on  the  present  judgment 

And  it  is  further  decreed,  that  the  judgment  against  the  other  defendants 
tnd  appellants,  sureties,  be  reversed,  and  that  there  be  judgment  against  said 
sureties  in  tolido  for  the  amount  of  the  costs  of  this  suit  in  the  court  below. 


426  SUPREME  COURT  OP  LOUISIANA, 

Pabham  r  al  and  the  costs  of  the  appeal  in  the  case  of  CMy,  Parham  A  Lowry^  No.  1S78, 
Cobb  n  au.     of  the  records  of  this  court,  and  No.  1864  of  the  records  of  the  court  beloir, 
for  the  ascertainment  of  which  costs  this  cause  is  remanded. 

It  is  further  decreed,  that  one-half  of  the  costs  of  this  appeal  be  paid  by  the 
said  succession  of  Sarah  M,  C.  Cobb  and  0,  B.  Cobh^  and  one-half  bj  the 
plaintiffs. 

OoDBM,  J.,  dissenting.  The  condition  of  the  appeal  bond  executed  by  Cohb 
and  wife  on  which  the  suit  is  instituted,  is  expressed  in  the  terms  of  Art  679 
of  the  Code  of  Practice,  which  declares,  "  that  the  appeal  bond  must  set  forth 
in  substance,  that  it  is  g;iYen  as  surety  that  the  appellant  shall  prosecute  his 
appeal,  and  that  he  shall  satisfy  whatever  judgment  may  be  rendered  against 
him,  &c."  When  the  plaintiff  appeals  from  a  judgment  rejecting  his  demand, 
the  only  judgment  which  the  appellate  court  can  render  against  him,  is  one 
condemning  him  to  pay  the  costs  of  his  appeal — the  term  suspensiYe  appeal 
as  used  in  the  Code  of  Practice,  has  no  meaning,  except  as  applied  to  a  judg> 
ment  rendered  against  the  defendant  in  a  suit  When  the  plaintiff  has  resorted 
to  one  of  the  ancilliary  remedies  provided  by  law,  and  which  may  either  pre- 
cede,  accompany  or  follow  the  demand  he  makes,  he  is  required  to  furnish  bond 
and  security  and  where  as  in  the  present  case,  the  remedy  so  resorted  to  is  an 
injunction,  the  court  is  vested  with  full  discretion  to  fix  the  amount  of  the  bond 
in  a  sum  sufficient  to  indemnify  the  party  defendant  against  any  loss  or  damage, 
which  may  be  occasioned  to  him  by  the  injunction.  If^  therefore,  the  injunction 
is  dissolved  by  an  interlocutory  order  from  which  the  plaintiff  has  a  right  to 
appeal,  the  injunction  bond  affords  the  appellee  the  same  security  against  loss, 
which  the  plaintiff  in  ordinary  cases  derives  from  the  suspensive  appeal  bond, 
executed  by  the  defendant  who  appeals  from  a  judgment,  the  execution  of 
which  he  desires  to  suspend  until  he  can  obtain  a  judgment  on  the  appeaL  If 
the  injunction  bond^is  not  for  a  sufficient  amount  to  afford  that  security,  the 
defendant  in  injunction  has  only  himself  to  blame,  for  not  requiring  that  a  bond 
for  a  larger  amount  should  be  given.  If  in  the  present  case,  the  Judge  when 
he  granted  the  injunction,  or  afterwards  on  the  application  of  the  defendant, 
had  fixed  the  amount  of  the  injunction  bond  at  a  sum  approximating  even  that 
which  he  afterwards  required  for  the  appeal,  or  being  a  just  proportion  to  the 
interest  involved,  the  rights  of  the  parties  would  have  been  settled  in  the  case 
reported  in  Ann.  R.,  which  was  an  appeal  from  a  judgment  rendered  against 
the  surety  on  the  injunction  bond,  and  in  which  the  surety  was  condemned  to 
pay  $8000,  the  full  amount  of  that  bond,  as  part  of  the  loss  which  the  present 
suit  on  the  appeal  bond  has  been  brought  to  recover,  and  the  only  ground  for 
which  appears  to  be,  that  owing  to  the  insufficiency  of  the  injunction  bond 
which  was  only  for  $3000,  a  full  reparation  for  the  loss  sustained  by  Lowry^  in 
consequence  of  the  injunction,  cannot  be  had,  unless  he  is  permitted  to  recover 
an  additional  sum  as  damages  from  the  security  on  the  appeal  bond,  the  amount 
of  which  being  $ ,  is  large  enough  to  cover  all  losses. 

But  we  are  not  permitted  to  extend  the  obligation  of  the  surety  beyond  what 
is  expressed  in  the  bond  itself,  and  what  the  law  has  declared  to  be  the  legal 
obligation  of  the  surety  in  such  a  case,  which  is  to  satisfy  whatever  judgment 
may  be  rendered  against  the  appellant  The  clear,  legal  intendment  of  such  a 
bond,  is  that  the  surety  shall  be  bound  in  place  of  the  appellant  to  satisfy  the 
judgment  which  may  be  rendered  in  that  particular  case — the  obligation  is  not 
to  satisfy  a  judgment  which  may  afterwards  be  obtained  in  another  suit  in  the 


NEW  ORLEANS,  JUNE,  1854.  427 

shape  of  damages  occasioned  by  the  resort  which  had  been  had  to  an  extra-  Pamam  n  il 
ordinary  and  oppressive  remedy  by  injunction  which  gives  rise  to  a  subsequent  Cobb  n  au. 
and  separate  action.  The  judgment  against  the  defendant  as  surety  on  the 
appeal  bond,  condemns  hira  to  pay  a  sum  of  money  which  his  principal  was 
not  condemned  io  pay  either  by  the  judgment  of  the  lower  court  from  which 
the  appeal  was  taken,  or  by  the  judgment  of  the  appellate  court.  The  appeal  was 
taken  from  an  interlocutory  order  dissolving  the  injunction,  on  the  defendants  in 
the  injunction  giving  bond  and  security  to  deliver  the  property  in  the  same  state 
in  which  it  was  at  the  moment  of  issuing  the  injunction  according  to  Art  807, 
C.  P.  It  was  held  on  the  trial  of  the  appeal  in  this  court,  that  this  conditional 
order  of  dissolution  of  the  injunction  was  properly  rendered,  and  the  court  say, 
'*a  suspensive  appeal  should  not  have  been  allowed"  See  the  case  of  Cobb  et 
id.  V.  Parham  et  al,  4th  Ann.  R,  147.  The  case  Jure  v.  I^nt  Mwiicipality, 
2d  Ann.  IL,  821,  was  referred  to  by  the  court  in  support  of  the  opinion  ex- 
pressed io  Cobb  et  al.  v.  Parham  et  al.,  that  a  suspensive  appeal  should  not 
have  been  allowed — that  was  the  case  of  an  application  for  a  mandamus  to 
compel  the  Judge  of  the  Fifth  District  Court  to  grant  a  suspensive  appeal  from 
a  similar  conditional  order  of  dissolution  of  an  injunction  under  the  same  Arti- 
cle of  the  Code  of  Practice.  The  refusal  of  the  application  is  placed  on  the 
ground  ttukt  an  appeal  is  permitted  fVom  an  interlocutory  order  only  in  cases 
where  the  order  may  work  an  irreparable  injury.  We  think  the  Judge  impro- 
perly allowed  an  appeal  from  an  order  dissolving  the  injunction  conditionally, 
as  it  could  not  work  an  irreparable  injury.  From  the  nature  of  such  an  appeal, 
being  one  taken  by  the  plaintiffs  against  whom  in  that  case  there  neither  had 
been  nor  could  be  any  judgment  except  for  costs,  the  surety  on  the  appeal 
bond,  undertaking  to  hold  himself  responsible  for  whatever  judgment  might  be 
rendered  Against  his  principal,  contracted  only  an  obligation  co-extensive  with 
that  of  his  principal,  which  could  not  extend  beyond  the  costs  of  the  suit. 
Such  is  the  law  defining  the  obligation  of  one  who  becomes  security  on  an  ap- 
peal, and  such  are  the  terms  of  the  appeal  bond  signed  by  the  defendant  in 
this  case. 

In  the  case  of  Cartwright  v.  McMillan,  8d  Ann.  685,  the  court  say,  "  We 
most  take  the  obligation  as  it  is ;  not  as  it  might  have  been,  or  as  the  court 
might  have  ordered  it  to  be  made.  The  liabilities  of  the  surety  must  not  be 
extended.'* 

The  court  in  the  present  case,  might  have  ordered  a  bond  to  be  made  in  such 
a  form  as  to  render  the  surety  on  that  appeal  bond  liable  in  the  same  manner 
that  the  surety  on  the  injuction  bond  was  liable,  and  we  think  great  caution 
should  be  exercised,  by  the  District  Judge  in  ordering  of  the  appeal  bond  in 
eases  of  appeal,  out  of  the  ordinary  course,  to  be  so  framed  as  to  fix  the  liability 
of  the  surety,  but  we  are  not  authorized  to  disregard  the  condition  inserted  in 
this  bond,  which  is  expressed  "  to  satisfy  whatever  judgment  shall  be  rendered 
by  the  Supreme  Court,^* — it  is  the  condition  which  fixes  the  liability  of  the 
surety  to  a  bond  taken  in  judicial  proceedings,  and  it  would  be  unsafe  to  regard 
the  amount  of  the  bond  or  the  surrounding  circumstances,  as  indicative  of  an 
intention  on  the  part  of  the  surety  to  bind  himself  in  any  different  manner 
from  that  which  results  from  the  clear,  legal  Import  of  the  condition  which  is 
added  to  the  obligation. 

The  case  at  bar  is  not  different  from  what  it  would  have  been,  if  on  dissolu- 
tioD  of  the  injunction  after  trial  on  the  merits,  the  plaintiff  had  appealed,  and 
65 
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Pahram  n  AL    had  given  a  bond  in  a  large  amount,  conditioned  to  satisfy  whatever  judgment 
OoBB  IT  ALs.     should  be  rendered  against  him  in  the  Supreme  Court     The  surety  on  such  an 
appeal  bond,  no  matter  what  the  amount,  could  in  no  event  be  liable  for  more 
than  costs  and  for  all  loss  and  damage  arising  from  the  injunction,  the  defen- 
dant must  look  to  the  bond  given  on  suing  out  the  injunction. 


Emma  Ferribr,  Wife  of  Dasilya,  v.  Auguste  Fer&ibr. 

Action  to  annal  an  adjudication  of  commanity  propertjmade  to  plaintiff's  fktber.  The  gronnda  for 
setting  aside  the  adjudication  ireref  that : 

1.  The  family  meeting  was  not  composed  of  the  nearest  relations. 

2.  No  representative  of  the  then  minor  was  cited  to  show  caose  why  the  decree  of  a4)ndicatioa 
should  not  be  reversed 

8.  The  members  of  the  family  meeting  were  not  notified  three  days  before  it  was  hdd. 

4.  The  notarial  inventory,  to  which  the  decree  of  abjudication  refers  for  the  price,  is  null,  because 
the  appraisers  were  not  appointed  by  the  Judge,  ffdd:  That  there  was  no  anthority  to  annal 
the  ai^udicaUon  by  reason  of  these  Informalities—the  minor  having  been  regularly  represented— 
and  there  being  no  fi'aud,  or  other  matter  alleged,  that  would  make  it  against  good  conscience  to 
enforce  the  decree.    If  the  informalities  were  remediable  at  all,  they  were  remediable  b»appeal. 

Where  a  special  mortgage  has  been  lawfully  given  in  lieu  of  the  general  mortgage  on  the  property 

1^  of  the  surviving  spouse,  for  the  minor's  interest  in  the  succession  of  the  deceased  parent,  the  mi- 
nor, when  he  becomes  of  age,  should  not  be  heard  in  an  attempt  to  burthen  the  property  of  his 
parent  with  a  general  mortgage,  the  special  mortgage  being  sufficient  to  secure  his  rights,  and  the 
attempt  to  substitute  the  general  mortgage,  resting  upon  mere  informalities  in  a  family  meeting. 

C.  P.  616. 

APPEAL  from  the  District  Court  of  the  Parish  of  Point  Coup6e,  Cooley^  J. 
Janin^  for  appellant : 

There  is  nothing  more  familiar  in  our  law,  than  that,  if  a  minor  receives, 
after  coming  of  age,  the  proceeds  of  his  property,  illegally  sold  during  his  mi- 
nority, he  ratifies  the  sale.  8  Toullier,  707.  C.  C,  Arts.  2262,  1778,  sec.  6, 
1869.  2  A.  R.  367.  9  La.  R.  804.  2  R.  R.  20.  3  R.  R.  266.  10  R.  R.  129. 
4  R.  R.  127. 

The  first  point  is,  that  the  family  meeting  was  not  composed  of  the  nearest 
relatives — that  relatives  were  excluded  and  friends  taken  in  their  place.  The 
testimony  of  Zen4>n  Porehe^  the  under  tutor,  and  uncle  of  the  oninors,  indeed 
their  nearest  relative  in  the  parish,  shows  that  those  relatives  who  were  ex- 
cluded, lived  in  distant  parts  of  the  parish,  and  were  not  on  visiting  or  intimate 
terms  with  the  family  ;  that  one  of  them  was  a  confirmed  drunkard,  and  that 
those  persons  who  were  taken  in  their  place,  were  respectable  and  intelligent 
business  men  and  friends  of  the  family.  Speaking  of  such  subjects,  Toullier 
says :  Les  circonstances,  impriment-elles  a  ces  contraventions  (si  contraven- 
tions il  y  a,^  un  caract^re  assez  grave  pour  prononcer  la  nullite  dcs  actes,  oii 
elles  ont  6te  commises?  Gar  c'est  toujours  le  plus  grand  bien  des  mineurs, 
qui  doit  servir  aux  tribunaux  do  guide  k  leurs  decisions.     2  Toullier,  329. 

The  law  of  March  18,  1809,  which  is  not  repealed,  (see  2  Ann.  162,)  says, 
"  the  property  is  to  be  adjudicated  according  to  the  estimated  value  of  the  in- 
ventory." And  the  law  of  February  18,  1817,  sec.  6,  says,  "that  when  a  sur- 
viving father  or  mother  wishes  to  take  the  property  specified  in  the  legal  in- 
ventory made  after  the  decease  of  cither,  at  the  price  of  appraisement  men- 
tioned in  said  inventory,"  &c.  This  has  been,  ever  since,  the  universal  prac- 
tice throughout  the  State,  and  this  is  no  doubt  the  true  sense  of  Article  398 
C.  C. 

And  all  these  fancied  irregularities  were  anterior  to  the  decree  of  adjudica- 
tion, and  could  not  affect,  under  any  circumstances,  honajide  purchasers.  13 
La.  R.  484,  Lakmne  v.  Moreau;  Fabre  v.*  Sepp^  7  A.  R»  9,  and  numerous 
other  cases. 
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After  the  arg;ament,  the  court  submitted  to  the  counsel  the  following  ques-        rnans 
tioD :  Fbuikb. 

"  Ferrier  ▼.  Ferrier. — ^The  court  desires  argument,  in  writing,  on  the  ques- 
tioo  whether  a  judgment  of  adyudication  to  the  surviving  spouse,  is  a  judg- 
ment in  such  a  sense  as  to  subject  it  to  the  rules  respecting  nullity  and  rescis- 
sioD  of  judgments  contained  in  the  provisions  of  the  Code  of  Practice — 
on  the  nullity  and  rescission  of  judgments,  in  Articles  604  to  616  inclusive, 
one  of  which,  615,  has  been  amended  by  Act  of  1826  [Greiner^s  Digest, 
No.  1957] ;  and  also,  whether  in  this  case,  there  is  any  legal  ground  under 
provisions  of  Code  of  Practice  to  annul  or  rescind  the  judgment,  or  whether, 
on  the  contrary,  the  remedy  should  not  have  been  by  appeal.  C.  P.  564,  572, 
593. 

^The  same  inquiry  as  to  the  action  to  annul  the  judgment  substituting  a 
special  for  a  general  mortgage. 

^  The  above  does  not  relate  to  the  question  as  to  what  property  was  included 
in  the  judgment  of  adjudication,  or  in  other  words  the  interpretation  of  the 
judgment,  which  has  been  sufficiently  argued." 

On  this  question,  the  following  brief  was  filed  by  Ogden  <t  Leovy : 

We  cheerfully  comply  with  this  request,  but  beg  leave  first  to  submit  very 
reBpectfolly  to  the  court,  whether  any  such  issue  is  presented  by  the  pleadings 
in  ibis  case,  and  if  not,  whether  it  can  be  supplied  by  the  court  The  ques- 
tion could  only  have  been  raised  by  a  peremptory  exception  in  limine  litis, 
and  before  answering  to  the  merits.  "  Exceptions  are  means  of  defence  used 
by  the  defendant  to  retard,  prevent,  or  defeat  the  demand  brought  against 
lum"  (C.  P.,  Art.  830) ;  and  "  Peremptory  exceptions  are  those  which  tend  to 
the  dismissal  of  the  action."  G.  P.,  Art  343.  Of  these,  there  are  two  kinds, 
those  relating  to  forms,  and  those  founded  on  law.  The  point  now  under  con- 
sideration falls  within  one  of  these  two  kinds  of  exception,  and  in  either  case 
must  be  specially  pleaded.  If  it  is  an  exception  to  form,  **  it  must  be  pleaded 
in  limine  litis,  that  is  to  say  at  the  beginning  of  the  suit,  and  before  answering 
to  the  merits.  Afler  the  defendant  has  pleaded  to  the  merits,  such  exceptions 
shall  not  be  heard  ;  all  nullities  are  cured."  C.  P.  344.  If  the  exceptions  be 
"  founded  on  law,  they  must  be  pleaded  specially,  and  sufficient  time  allowed 
to  the  adverse  party  to  bring  his  evidence.  C.  P.  346.  "  The  defendant  must 
plead  in  his  answer  all  the  dilatory  or  peremptory  exceptions  on  which  he  in- 
tends to  rely,  or  which  he  is  bound  to  plead  expressly  and  specially,  pursuant  to 
the  provisions  of  this  Code." — 336. 

The  defendant,  by  answering  to  the  merits,  is  presumed  to  have  waived  all 
exceptions.  In  the  case  of  aingletan  v.  Smith,  4  La.,  432,  the  court  says, 
''This  suit  is  brought  on  a  judgment  rendered  in  the  sixth  district,  and  an  ex- 
ceptioa  was  filed  to  the  right  of  the  plaintiff  to  maintain  two  actions  within  the 
State  for  the  same  cause.  Whether  this  exception  was  not  well  taken  cannot 
be  inquired  into,  as  it  does  not  appear  to  have  been  passed  on  by  the  court 
below,  and  the  defendant  waived  it  by  filing  an  answer  in  which  the  merits 
were  put  in  issue."  See  also  3  R.  R.  857.  Not  only  must  exceptions  be  filed 
in  such  cases,  but  if  they  be  filed  and  not  insisted  upon,  as  where  an  a|)swer 
to  the  merits  is  filed  and  the  case  tried  on  the  merits,  the  exceptional  points 
are  considered  as  waived,  and  the  court  cannot  regard  them.  C.  P.  334.  12 
R.  R.  194.    8  R.  R.,  357. 

It  has  been  the  invariable  practice  to  disregard  all  questions  not  put  at  issue 
by  the  pleadings.  Even  the  plea  of  prescription  cannot  be  supplied  by  the 
court,  thoup;h  it  is  so  highly  favored  that  it  may  be  made  in  every  stage  of  an 
action  previous  to  a  definite  judgement,  even  in  the  Supreme  Court  The  legal 
presumption  of  waiver  of  exceptions  by  answering  to  the  merits,  is  strength- 
ened in  this  case  by  its  peculiar  character,  and  the  relations  of  the  parties, 
rendering  it  probable  that  the  defendant  preferred  a  trial  on  the  merits.  No 
exception  can  be  supplied,  or,  as  we  believe,  ever  has  been  supplied  by  the 
court,  but  that  of  the  absolute  incompetency  of  the  court  below  ratione  mate- 
rim^  and  it  cannot  be  contended  that  any  defect  of  jurisdiction  existed  in  this 


We  further  submit  that  if  these  decrees  are  judgments  in  such  sense  as  to 
sulject  them  to  the  rules  of  the  Code  of  Practice  referred  to ;  that  the  causes 
for  which  the  nullity  of  a  judgment  may  be  demanded,  as  stated  in  Articles 
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riBKisR  604  to  616  of  the  Code  of  Practice,  are  not  exclusive  of  other  causes.  Those 
mutiBK.  causes  are  divided  into  two  kinds,  one  relative  to  the  form  of  proceedings,  the 
other  appertaining  to  the  merits  of  the  question  tried.  C.  P.  606.  The  vices 
of  form  are  four,  and  are  enumeratid  in  Article  606,  C.  P.,  and  in  the  French 
of  that  article  are  said  to  be  *'  Lea  seules  causes  pour  lesquelles  on  peut  de- 
mander  la  nullity  des  jugemens."  But  Article  607  naming  the  causes  apper- 
taining to  the  merits  for  which  the  nullity  may  be  demanded,  does  not  decla.re 
that  they  are  the  sole  causes,  and  contains  nothing  that  excludes  other  good 
reasons  for  demanding  nullity.  The  language  used  is  not  more  restrictive  than 
that  of  Article  560  C.  P.,  stating  what  are  causes  for  new  trials,  and  yet  our 
Supreme  Court  has  granted  new  trials  for  many  other  causes  than  those  enu- 
merated in  that  article.  But  we  are  not  left  to  mere  speculation  on  this  point. 
It  has  been  presented  to  the  Supreme  Court  in  two  cases,  and  in  both  instan- 
ces our  construction  is  sustained.  In  Chinn  v.  The  Mrst  Munieipalityy  1  R. 
R.  528,  the  plaintiff  sued  for  nullity  on  a  ground  not  included  in  the  Code  of 
Practice.  Judge  Martin,  deliverhig  the  opinitm,  says,  '*  This  action  does  not 
expressly  present  one  of  those  cases  in  which  the  Code  of  Practice  declares 
that  an  action  of  nullity  will  lie,  but  we  are  not  ready  to  say  that  after  a  judg- 
ment has  been  obtained  by  which  the  party  shows  that  he  will  sustain  a  real 
injury  unless  he  can  obtain  relief^  and  Uiat  relief  cannot  be  sought  in  this  court, 
it  may  not  be  obtained  in  the  lower  court,  where  the  case  presents  facts,  on 
which,  in  the  other  States  of  the  Union,  a  court  of  equity  would  interfere.*' 
And  in  the  case  of  Norru  v.  Friatoe^  8  Ann.  647,  Judge  Slidell,  delivering  the 
opinion  of  the  court,  "it  is  provided  by  the  Code  of  Practice,  Article  607, 
that  a  definite  judgment  may  be  annulled  in  all  cases  where  it  appears  that  it 
has  been  obtained  through  fraud,"  &c.,  **  we  concur  with  the  plaintiff's  counsel 
in  the  position  that  the  relief  by  action  of  nullity  is  not  to  be  fcstricted  to  the 
cases  specially  enumerated.  They  are  put  by  way  of  illustration,  and  tlie  ar- 
ticle may  be  considered  as  enunciating  the  principle  that  even  after  judgment 
a  party  may  be  relieved." 

We  further  respectfully  suggest,  that  it  is  a  mistake  to  suppose,  that  if  in 
this  case  there  is  no  legal  ground  under  the  provisions  of  the  Code  of  Practice 
to  annul  or  rescind  the  judgments,  the  only  remedy  was  by  appeaL  We  have 
shown,  we  trust,  that  the  causes  of  nullity  enumerated  in  tli6  Code,  are  not 
exclusive.  There  are  four  modes  by  which  definitive  judgments  may  be  revised, 
modified  or  reversed.  1st  By  a  new  trial.  2d.  By  appeal  8.  By  action  ef 
nullity.  And..4th.  By  rescission.  C.  P.  Art  556,  And  in  many  cases  a  party 
may  choose  either  mode.  The  nullity  may  be  demanded  on  the  appeal,  pro- 
vided it  is  apparent  <m  the  face  of  the  records.  Code  of  Practice,  Article  659. 
But  in  many  cases  the  appeal  would  not  be  a  oontplete  remedy,  becaase  the 
nullity  might  depend  upon  matters  of  proof  not  found  in  the  record.  If,  then, 
one  institutes  an  action  in  ttve  same  court  which  rendered  the  >od^ent,  it 
would  be  no  ground  of  exception  that  he  ought  to  appeal.  He  has  his  choice 
of  remedies.  The  jurisdiction  is  expressly  given  boUi  in  the  action  of  nullity 
and  in  that  of  rescission  to  the  court  that  rendered  the  judgment. 

We  also  respectfully  submit  to  the  court  whether  the  minor,  after  coming  of 
age,  could  appeal  from  these  decrees.  By  the  Code  of  Practice,  Article  667, 
**  the  party  against  whom  judgment  has  been  rendered  cannot  appeal  if  such 
judgment  have  been  confessed  by  him,  or  if  he  have  acquiesced  in  the  same  by 
executing  it  voluntarily."  These  judgments  were  rendered  on  the  advice  and 
with  the  consent  of  the  representatives  of  the  minor,  empowered  by  law  to 
give  such  consent,  and  acting  under  oath.  The  validity  of  the  adjudication 
docs  not  depend  on  the  judge's  decrnQ proprio  fiigore,  but  upon  that  consent, 
which  his  decree  ratifies  and  confirms..  They  could  not  appeal.  Could  the 
minor,  after  attaining  majority,  appeal  from  a  judgment  so  rendered  ?  And  is 
it  not  probably  for  this  reason,  and  with  a  view  to  the  harmony  of  the  various 
provisions  of  the  Code,  that  the  action  of  rescission  is  given  to  the  minor  and 
restricted  to  four  years  after  his  majority.  '^  A  judgment  against  a  minor  may 
be  rescinded  if  such  minor  show  either  that  his  cause  has  not  been  well  de- 
fended, or  that  he  has  been  aggrieved  by  such  judgment  But  that  action  shall 
be  prescribed  if  four  years  have  elapsed  after  the  minor  has  arrived  at  the  a^ 
of  majority,  nor  can  it  be  brought  by  the  curator  or  the  tutor,  during  the  mi- 
nority of  their  ward."    Art  615  C.  P. 

If,  however,  these  views  are  insufficient  and  your  honors  should  still  think 
the  plaintiff  was  bound  to  bring  his  case  within  the  special  provisions  of  the 
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Code  of  Practice  referred  to,  we  think  it  is  within  this  Art  615.  It  is  true, 
the  amendatory  Act  of  1826,  to  which  your  honors  have  called  our  attention, 
prorides  that  this  article  "  shall  not  be  taken  or  construed  to  imply  the  nullity 
of  a  jadgment  when  a  minor  has  been  regularly  represented  in  a  suit  accord- 
ing to  law.**  But  this  evidently  applies  to  judgments  properly  so  called,  ren- 
dered contradictorily  in  suits  or  contested  cases.  Every  decree  or  order  of  a 
oourt  18  not  necessarily  a  judgment  In  the  case  of  the  Vnion  Bank  of  LouU- 
iana  ▼.  Marin,  3  Ann.  34,  this  court  held  that  a  decree  rendered  by  consent 
of  parties  *'is  not,  legally  speaking,  a  judgment ;  a  judgment  is  the  decision  of 
a  controversy  given  by  a  court  of  justice  between  parties  who  do  not  agree. 
Consent  decrees  decide  nothing.  They  merely  authenticate  privato  agreements, 
and  render  them  executory  between  the  parties.  Their  effects  as  to  third 
persons  are  those  of  transactions  made  in  an  authentic  form.  Merlin  Rep., 
verbis  homologation,  Jogement"  And  in  the  case  of  Lecarptntier  v.  Lecar- 
pentisr,  5  Ann.  497,  it  was  held  by  this  court  that  "  a  sale  under  a  consent  de- 
cree has  not  the  effect  of  a  judicial  partition,  and  does  not  affect  the  rights  of 
mortgage  creditors.^^  Such  orders  and  decrees  as  are  now  the  subject 4)f  exa- 
mination have  been  regarded  by  the  court  rather  in  the  light  of  contracts  for 
the  conveyance  of  property  in  which  the  strictness  of  legal  forms  is  made  to 
supply  the  consent  of  the  minor.  A  suit  to  annual  such  proceedings  bears  a 
ckser  analogy  to  actions  to  annul  contracts  for  fraud,  error  or  lesion, 
than  to  actions  to  annul  the  judgments  of  a  court  In  the  case  of  Ear- 
iff  V.  Harty^  8  New  Series,  618,  this  subject  was  carefully  examined  and 
fully  decided  upon  by  this  court  All  the  various  Articles  of  the  Code  of  Prac- 
tice to  which  your  honors  refer  were  reviewed.  It  was  a  suit  brought  in  the 
Goort  of  Probates  in  1880,  "by  the  heirs  of  Harty,  for  the  purpose  of  obtain- 
ing a  decree  to  annul  a  judgment  of  abjudication  of  certain  property  which 
was  made  to  their  mother,  as  having  been  common  between  her  and  them  at 
the  death  of  their  father,"  dbc  A  plea  to  the  jurisdiction  was  made,  and  the 
oonrt  sustained  the  jurisdiction  on  the  grounds  that  the  provisions  relating  to 
the  nullity  and  to  the  rescission  of  judgments  are  so  identical  in  their  effects, 
thaifhcy  may  properly  be  considered  together;  and  that  the  Arts.  608  and 
616,  both  gave  the  jurisdiction  over  such  actions  to  the  same  court  that  had 
rendered  the  judgment 

Alter  determing  another  question,  the  court  says,  ^  It  now  remains  to  ascer- 
tain whether  this  transfer  or  alienation  was  made  in  pursuance  of  the  requisite 
formalities.*^ 

On  careful  examination,  it  was  found  that  all  the  requisite  formalities  had 
been  complied  with  except  one,  and  the  want  of  that  was  held  fatel  to  the  adju- 
dication. The  record  offered  no  evidence  that  the  members  of  the  family  meet- 
ing had  been  sworn,  and  on  that  ground  the  judgment  of  the  Probate  Court, 
annulling  ite  former  decree  of  adjudication,  was  affirmed.  In  that  case,  the 
ooort  used  the  following  language :  **  This  is  a  privilege  granted  to  the  parente 
in  derogation  to  general  rules,  established  for  the  protection  of  those  who,  from 
want  of  age  and  experience,  are  supposed  to  be  incapable  of  guarding  their  own 
interests ;  and  ought  to  be  restricted!  within  the  precise  limits  of  the  provisions 
under  which  it  is  awarded.  The  alienation  allowed  by  it  has  all  the  principal 
features  of  a  sale — ^parties,  property  and  consent.  The  incapacity  of  the  mi- 
nor to  consent  is  supplied  by  that  of  his  relations  or  friends,  and  his  under 
toUM-."  The  nullity  of  this  adjudication  was  not  demanded  on  any  of  the 
grounds  enumerated  in  the  articles  of  the  Code  of  Practice  referred  to.  From 
that  day  to  this  no  doubt  has  been  entertained  that  an  action  of  nullity  or 
rescission  could  be  brought  by  a  minor  within  a  limited  time,  after  coming  of 
age,  when  his  righte  had  been  injured,  idthough  his  case  might  not  fall  under 
any  one  of  these  provisions. 

Many  fatal  causes  of  nullity  are  shown  by  the  proofs  in  this  case  to  exist, 
rhicfa  would  not  have  appeared  on  the  record  of  appeal  from  the  decrees  com- 
plained o^  and  therefore  an  appeal  would  have  been  fruitless.  Those  causes 
ire  not  found  in  the  rules  of  the  Code  of  Practice,  because  they  evidently  ap- 
ily  to  judgments  properly  so  called,  rendered  in  the  trial  of  suite. 

To  restrict  the  right  of  the  minors  to  an  appeal,  or  to  an  action  of  nullity  or 
'eseission,  for  some  of  the  causes  in  the  Code,  would  often  deprive  him  of  all 
redress,  and  render  nugatory  the  provisions  of  law  intended  for  his  protection. 

SLinxLL,  C.  J.    The  object  of  this  action  is  to  annul  an  adjudication  made 
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to  the  plaintiff  *8  father,  of  certain  property  which  belonged  to  the  communitj 
rsMUE.  existing  between  her  father  and  her  deceased  mother,  and  of  certain  other 
property  which  was  the  separate  estate  of  the  mother ;  also  to  annul  a  decree 
by  virtue  of  which  a  special  was  substituted  for  the  general  mortgage  of  the 
father^s  property,  as  tutor  of  the  plaintiff,  who  has  now  arrived  at  full  age. 

The  grounds  for  setting  aside  the  adjudication  presented  in  the  petition  are 
as  follows :  It  is  alleged  that  the  meeting  was  not  composed  of  the  nearest  re- 
latives ;  that  no  representative  of  the  minor  was  cited  to  show  cause  why  the 
decree  of  adjudication  should  not  be  rendered ;  that  the  members  of  the  meet- 
ing were  not  notified  three  days  before  it  was  held;  that  the  adjudication  is 
null,  because  the  notarial  inventory  of  the  2l8t  June,  1849,  to  which  the  de- 
cree of  adjudication  refers  for  the  price,  is  null,  for  the  reason  that  the  ap- 
praisers were  not  appointed  by  the  Judge.  It  is  also  alleged,  that  the  sepa- 
rate property  of  the  mother  was  not  included  in  the  decree  of  adjudication,  nor 
could  it  lawfully  be  adjudicated ;  and  that  a  certain  house  in  New  Orleans  and 
plantation  on  False  River,  having  thirteen  arpcnts  in  front  by  forty  in  depth, 
called  the  Gheval  plantation,  were  not  included  in  the  decree  of  adjudicatioa; 
that  if  included,  the  decree  was  invalid,  because  the  plantation  and  house  in 
New  Orleans  was  not  mentioned  in  the  inventory  oi  the  2l8t  of  June,  1849. 
For  so  much  of  the  property  in  question  as  is  not  included  in  the  decree  of 
adjudication,  it  confers  no  title,  and  it  is  therefore  material  to  scrutinize  the  terms 
of  the  decree.     It  is  in  these  words  : 

The  court,  considering  the  application  of  Dr.  AuguBte  Ferrier,  executor  of 
the  last  will  and  testament  of  Delphine  Forche^  and  the  deliberations  of  a  family 
meeting  held  on  the  24th  of  December,  1849,  and  being  of  opinion  that  the 
law  and  evidence  are  in  favor  of  said  application. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  deliberations  of  the 
said  family  meeting,  be  homologated,  and  that  the  shares  of  the  minors,  L^n^ 
Bosa  and  Emma  Ferrier^  on  the  property  held  in  community  between  the  said 
Atiguste  Ferrier  and  their  mother,  Delphine  Forcke,  be  adjudicated  to  the  said 
Auguste  Ferrier^  at  the  price  it  was  estimated  at,  in  the  public  inventory  made 

by  Samuel  Bush,  notary  public,  on  the ,  and  that  the  said 

Dr.  AuguBte  Ferrier  hold  in  usufruct,  during  his  natural  life,  the  estimate 
value  of  said  property,  according  to  Act  of  1844. 

Done  and  signed  in  open  court,  the  25th  of  March,  1850,  &c.,  &c. 

Under  the  terms  of  this  decree,  we  think  the  adjudication  must  be  limited, 
1st,  to  the  property  held  in  community ;  2dly,  to  so  much  of  the  community 
property  as  was  included  and  estimated  in  the  inventory  made  by  Samuel 
Bush.  The  date  of  this  inventory  is  not  given  in  the  decree ;  but  as  there  was 
only  one  made  by  him,  there  can  be  do  difficulty  as  to  the  inventory  referred 
to.  It  is  impossible  to  go  out  of  that  inventory,  because  to  constitute  an  adju- 
dication, there  must  be  a  price  fixed  by  the  Judge,  and  no  price  is  fixed  in  this 
decree,  except  the  estimate  in  Bushes  inventory. 

We  conclude,  therefore,  that  the  plaintiff  is  entitled  to  relief  as  to  the  property 
not  included  within  the  double  limitation  above  mentioned ;  and  it  remains  to 
be  considered,  whether  the  action  can  be  maintained  as  to  the  property,  which 
is  included. 

After  a  careful  consideration  of  the  provisions  of  the  Code  of  Practice,  we 
are  of  opinion  that  the  petition  does  not  exhibit  a  case  for  an  action  of  nullity, 
touching  that  portion  of  the  property  now  under  consideration,  even  supposing 
that  the  allegations  of  the  petition  are  proved.     I^et  it  be  observed,  that  there 
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is  no  charge  of  fraud  or  lesion,  or  other  matter  that  would  make  it  against  good  ftwrn 
conscience  to  enforce  the  decree.  The  charge  is  the  inobservance  of  formali-  FFBHitt. 
tics  in  the  proceedings  anterior  to  the  decree.  The  Code  of  Practice  prescribes, 
in  the  chapter  on  nullity  of  judgments,  the  causes  for  which  this  nullity  may 
be  demanded  in  an  action,  and' in  a  subsequent  chapter,  it  provides  for  a  res- 
cission of  judgments.  The  Article  615,  as  it  originally  stood,  opened  a  very 
wide  door  in  favor  of  minors.  It  provided,  that  a  judgment  rendered  against 
a  minor  may  be  rescinded,  if  such  minor  show  either  that  his  case  has  not  been 
well  defended,  or  that  he  has  been  aggrieved  by  such  judgment  But  this  arti- 
cle was  amended  by  the  Statute  of  1826,  which  declared  that  "it  shall  not  be 
taken  or  construed  to  imply  the  nullity  of  a  judgment  where  a  minor  has  been 
regularly  represented  in  a  suit  according  to  law." 

Applying  these  provisions  of  the  Code  of  Practice,  as  now  amended,  to  the 
case  before  us,  we  find  in  them  no  authority  to  annul  this  judgment,  by  reason 
of  such  informalities  as  occurred  in  this  case,  in  which  the  minor  was  regularly 
represented.     If  remediable  at  all,  they  were  remediable  by  appeal. 

The  plaintiff  relies  on  the  case  of  Ha/rty  v.  Harty^  8  New  Series,  618,  in 
which  an  adjudication  to  the  surviving  spouse  was  annulled,  on  the  ground  that 
the  formality  of  taking  an  oath  by  the  members  of  the  family  meeting  did  not 
appear  to  have  been  observed.  But  this  case  arose  before  the  amendatory  Act 
of  1826. 

We  hare  already  noticed  the  absence  of  any  charge  of  fraud  or  lesion,  or 
other  matter  that  would  make  it  against  good  conscience  to  maintain  the  judg- 
ment, and  which  could  bring  the  case  within  those  equitable  principles,  which 
it  has  been  said  exist,  and  may  be  enforced  by  courts  independently  of  the 
textual  provisions  of  the  Code. 

With  regard  to  the  special  mortgage,  we  think  it  sufficient  to  say,  that  it  is 
not  alleged  that  the  property  so  mortgaged  is  an  inadequate  security,  nor  that 
the  mortgage  is  not  valid  against  the  mortgagor  and  third  persons ;  and  there 
tg,  therefore,  no  equitable  reason  to  set  it  aside.  The  object  of  a  family  meet- 
ing, and  a  judicial  order  in  such  case,  is  to  protect  the  minor.  When  the  mi- 
nor comes  of  age,  (which  is  the  plaintiff's  case,)  and  has  capacity  to  judge  for 
himself  whether  the  mortgage  security  is  ample,  he  ought  not  to  be  heard  in 
the  prayer  to  burden  the  property  of  his  parent  with  a  general  mortgage,  when 
the  existing  mortgage  is  ample,  simply  because  the  preliminary  steps  in  family 
meeting  may  have  been  irregular.  Upon  this  ground  alone  then,  independent- 
ly of  any  other  consideration,  the  judgment  authorizing  the  substitution  of 
the  special  mortgage,  ought  not  to  be  disturbed. 

With  regard  to  the  proposition  of  the  appellant,  that  the  will  of  his  wife 
vested  in  him,  immediately  at  her  death,  a  complete  title  to  all  the  estate  of 
of  his  wife,  subject  only  to  the  condition  that  he  should  pay  for  it  at  a  reason- 
able estimate,  we  are  inclined  to  consider  it  untenable ;  but  we  think  the  ques- 
tion arising  under  her  will,  and  the  application  of  the  Act  of  1844,  to  the  rights 
of  these  parties,  will  be  more  properly  considered  in  the  controversy  now  pend- 
ing upon  the  settlement  of  FerrUr^^  accounts,  and  which  has  not  yet  reached 
this  court.    A  reservation  will  accordingly  be  made  in  our  decree. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  reversed. 
It  is  further  decreed,  that  the  judgment  of  adjudication  in  the  petition  men- 
tioned, rendered  by  the  District  Judge  sitting  for  the  parish  of  Point  Co\ipee, 
and  ugned  on  the  26th  of  March,  1860,  conferred  no  title  upon  the  said  Av^ 
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I 
Fuuun       guiU  Ferrier^  save  only  for  the  share  of  His  deceased  wife,  Delphine  Parcke, 

FntiBs.  11^  the  community  property  described  as  such  in  the  inventory  made  by  Samuel 
Bush,  notary  public,  under  date  of  21st  June,  1849,  whereof  a  copy  is  of  record 
in  this  suit 

It  is  further  decreed,  that  there  be  judgment  in  favor  of  the  defendant  upon 
BO  much  of  the  petition  as  demands  the  nullity  of  a  judgment  rendered  by  said 
District  Judge,  on  the  8th  day  of  June,  1850,  authorizing  the  substitution  by 
said  Auguate  Ferrier,  of  a  special  in  lieu  of  a  general  mortgage,  of  which  judg- 
ment a  copy  is  of  record  in  this  cause. 

It  is  further  decreed,  that  the  costs  of  this  suit  in  the  court  below,  be  paid 
by  defendant,  Augusts  Ferner^  and  that  the  costs  of  the  appeal  be  paid  by 
the  plaintiff. 

It  is  fbrther  decreed,  that  the  present  judgment  is  made  without  prejudice 
as  to  any  question  arising,  or  rights  acquired  under  the  will  of  Ihlphine 
ForehSy  or  the  Statute  of  25th  March,  1844,  entitled,  an  Act  relative  to  com- 
munity property. 


Robert  Murphy  v.  The  Police  Jubt  (Right  Bank)  et  ak. 

Plaintiff  leased  from  Municipalitj  No.  One  "  the  pririlege  of  the  ferry  front  of  Monidpality  N*. 
One.'*  Edd:  if  this  be  an  exdueive  privilege  at  all,  it  is  only  so  as  regards  the  landing  on  tbe 
left  side  of  the  rirer— for  the  oppMite  bank  was  no  part  of  the  front  of  Maniclpattty  Mo.  One,  •• 
defined  in  the  first  section  of  its  Act  of  incorporation. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
W.  B,  Murphy ^  for  plaintiff  and  appellant : 

The  ordinance  of  the  Second  Municipality  establishing  said  ferry,  fixes  her 
landing  on  the  other  side  at  "  a  point  opposite  her  place  of  starting,**  the  defen- 
dants had  no  right  to  change  the  same,  and  that  said  ferry  should  make  that 
landing  to  a  point  at  right  angles  to  the  Levee,  and  perpendicular  to  and  oppo- 
site the  street  from  which  it  starts.  Municipality  No,  2  v.  Municipality  No.  1, 
17  La.,  676.  All  of  which  has  been  recognized  and  acquiesced  in,  by  the 
defendants,  as  appears  by  the  ordinance  of  said  Police  Jury,  of  July  6th,  1846, 
(p.  22,)  which  was  in  force  when  the  other  defendants  acquired  their  ferry 
privileges. 

A  concurrent  power  in  two  distinct  corporations  to  regulate  the  same  thing 
is  inconsistent  in  principle  and  impracticable  in  action.  MeCollogh  v.  The 
State  of  Maryland,  4  Wheaton,  487.  That  to  conclude,  that  the  SUte  law 
conferred  concurrent  power  on  two  independent  corporations  to  regulate  and 
control  the  same  thing,  to  pull  down  what  one  had  a  right  to  build  up,  to  des- 
troy what  the  other  had  a  right  to  establish  and  preserve,  would  be  to  conclude 
an  absurdity.  In  the  words  of  Justice  McLean  in  the  case  of  Smith  v.  7Vrii«r, 
7  Howard,  399 :  "  A  concurrent  power  in  two  distinct  sovereignties,  [Corpor- 
ations] to  regulate  the  same  thing,  is  as  inconsistent  in  principle  as  it  is  imprac- 
ticable in  action.  It  involves  a  moral  and  physical  impossibility.  A  joint  ac- 
tion is  not  supposed,  and  two  independant  wills  cannot  do  the  same  thing. 
The  action  of  one,  unless  there  be  an  arrangement,  must  necessarily  precede 
the  action  of  the  other,  and  that  which  is  first,  being  competent,  must  establish 
the  rule." 

John  CulbertBon,  and  Durant  &  ffbmor^  for  defendant 

Buchanan,  J.  The  demand  of  plaintiff  for  damages  for  a  trespass  and  tort, 
is  based  entirely  upon  the  assumption  that  the  Act  of  1836  to  divide  the  city 
into  municipalities,  section  18,  conferred  upon  each  of  the  munidpalitieB,  the 
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**  exclusive"  right  to  establish  ferries  across  the  Mississippi  river,  in  front  of       Mcmnrr 
this  city,  and  to  regulate  the  same.     The  words  of  the  Act  do  not  bear  this     ^ouxm  Jurt 
constrnctiOD.     They  are,  "  the  City  Council  of  each  municipality  of  the  city  of 
New  Orleans,  shall  have  power  to  establish  as  many  ferries  across  the  Missis- 
sippi river  as  the  convenience  of  the  people  may  make  necessary,  and  to  regu- 
late the  same." 

It  is  true,  the  Legislature  of  the  State  by  an  Act  passed  in  1827,  (p.  20,) 
bad  granted  to  certain  individuals  the  exclusive  privilege  of  a  ferry  in  front  of 
the  city  and  its  suburbs,  for  the  space  of  five  years.  And  in  1838,  (p.  147,) 
the  State  granted  to  certain  other  individuals,  a  like  exclusive  privilege  for  ten 
years.  But  those  privileges  b((h  ran  out  before  the  plaintiff  acquired  any 
rights  in  the  premises.  He  does  not  claim  under  those  exclusive  grants  from 
tiie  State,  bat  under  a  lease  from  Municipality  No.  One,  of  '*  the  privilege  of 
the  ferry  front  of  Municipality  No.  One."  If  this  be  an  exclusive  privilege  at 
all,  it  is  only  so  as  regards  the  landing  on  the  left  side  of  the  river,  for  the 
opposite  bank  was  no  part  of  the  **  front  of  Municipality  No.  One,"  as  defined 
in  the  first  section  of  its  Act  of  incorporation.     Acts  of  1836,  pages  28  and  29. 

The  Police  Jury  of  the  right  bank  of  the  river,  had  the  right  to  regulate  the 
ferry  landings  on  that  bank,  which  is  a  matter  of  police ;  and  their  ordinance 
of  1846,  cannot  be  properly  regarded  as  a  contract  between  them  and  the 
plaintiff,  which  vested  a  right  that  could  not  afterwards  be  modified  without  , 
his  consent  If  indeed,  the  Police  Jury  had  deprived  plaintifi*  of  access  to  the 
right  bank  of  the  river,  by  prohibiting  his  landing  on  that  side,  or  embarrass- 
ing him  in  landing  to  such  an  extent  as  would  have  been  a  prohibition  to  land 
his  boats,  then  this  would  justly  have  been  considered  a  violation  of  the  legal 
rights  of  the  plaintiff  under  his  lease  from  the  Municipality  No.  One ;  for  it 
seems  essential  to  a  ferry,  that  there  should  be  a  landing  on  both  sides  of  a 
river  or  stream.  But  such  a  state  of  facts  is  not  at  all  presented  by  the  plead- 
ings, evidence  or  argument,  in  this  cause. 

Judgment  affirmed,  with  costs  in  both  courts. 


Thomas  Powell  t;.  J.  A.  Oraves. 

A  pftrtner,  who,  on  the  dissolution  and  eeltlement  of  the  partnership  affairs,  gives  to  his  co-part- 
ner a  note  for  the  balance  foand  against  him,  may,  when  sued  on  the  note  by  the  partner,  impeach 
its  Talidity  for  fraud,  without  resorting  to  a  direct  action  to  annul  the  contract  of  dissolution. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
Friee  &  Denegrc,  for  plantifi*.     Band  A  Hardy ^  for  defendant  and  appel- 
lant 

Slidell,  C.  J.  The  defendant  being  sued  upon  his  bill  of  exchange  given 
by  him  to  the  plaintiff",  pleaded  that  the  bill  was  given  in  the  settlement  of  a 
partnership  which  had  existed  between  them ;  and  that  he  was  induced  to 
make  said  settlement  upon  the  faith  of  representations  untruly  and  fraudu- 
lently made  by  the  plaintiff*.  The  answer  sets  forth  the  circumstances  consti- 
tuting the  fraud,  and,  if  its  allegations  be  taken  as  true,  exhibits  a  case  of 
frand  entitling  the  defendant  to  rcsifst  payment  of  tlic  bill. 

At  the  trial,  the  defendant  offered  witnesses  and  certain  books  of  account, 
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^^^       to  prove  the  allegations  of  his  answers,  to  which  evidence  objection  was  made 
Gbatb.       by  the  plaintiff,  and  it  was  excluded  by  the  court,  on  the  ground  "  that  it  was 
necessary  to  bring  a  direct  action  to  annul  said  contract  of  dissolution  and  set- 
tlement, and  said  bill  of  exchange." 

We  think  the  court  erred.  The  bill  being  in  the  hands  of  the  original  holder, 
and  the  defendant  being  sued  upon  the  bill,  had  a  right  to  impeach  its  validity 
for  fraud  practiced  by  the  plaintiff  in  obtaining  it  from  him  under  the  circum- 
stances in  the  answer  stated.  The  doctrine  that  the  drawer  of  a  bill  or  maker 
of  a  note  in  such  case,  must  resort  to  an  action  of  nullity,  and  cannot  defend 
himself  in  a  suit  upon  the  bill  or  note,  is  unsupported  by  authority,  and  incon- 
sistent with  well  settled  practice. 

It  is  proper  to  observe  that  in  the  written  agreement  for  dissolution,  signed 
by  the  plaintiff,  it  does  not  appear  that  the  bill  of  exchange  was  given  merely 
for  the  price  of  certain  property  therein  conveyed  by  the  plaintiff  to  the  defen- 
dant. No  separate  and  specific  price  for  that  property  is  therein  stated.  His 
conveyance  is  cumulated  with  other  matter  as  the  consideration  of  the  bill, 
to-wit :  "  the  contract  of  dissolution,  is  a  phrase  embracing  all  the  stipulations 
of  the  written  agreement;  and  in  the  closing  clause,  is  the  following  language  : 
*^  Upon  the  payment  of  said  bill  of  exchange  and  one-half  said  pelicy  as  before 
stated,  should  the  same  be  lost,  this  is  considered  and  intended  by  me  to  be 
his,  said  Oraves^  receipt,  in  fuH  of  all  debts,  dues  and  demands  of  every  char- 
acter whether  copartnery  or  individual."  It  is  proper  to  add,  that  the  petitton 
admits  the  bill  originated  m  a  settlement  of  the  partnership  affairs. 

If  upon  a  new  trial,  the  defendant  should  succeed  in  showing  there  was  fraud 
practiced  upon  him  in  the  matter  of  the  bill  and  the  settlement,  we  think  he 
should  be  relieved  not  only  as  to  the  btlL,  but  as  to  the  settlement,  and  a  new 
settlement  ordered.  The  answer  not  only  resists  the  biU  on  the  ground  of 
fraud,  but  contains  substantially  a  reconventional  demand  for  the  annulling  of 
the  partnership  settlement,  and  an  order  that  a  settlement  be  made  de  novo  ; 
and  no  objection  was  raised  by  the  exception  to  the  form  of  the  answer  or  any 
want  of  detail  in  its  specifications.  If  an  exception  had  been  taken  on  that 
score,  the  question,  so  far  as  the  prayer  for  annulling  the  settlement  and  order- 
ing another  is  concerned,  might  present  a  different  aspect 

In  conclusion,  we  will  briefly  notice  a  point  presented  on  the  motion  for  a  new 
trial  below  and  in  argument  here.  We  do  not  think  the  plaintiff's  liability  to 
account  to  defendant  for  certain  items  mentioned  in  the  contract  of  dissolution 
and  settlement  should  prevent  an  independent  recovery  on  the  bill  of  exchange, 
if  the  defence  of  fraud  be  not  made  out  by  proof.  Those  items  involve  unli- 
quidated claims  in  defendant's  favor  dependent  on  subsequent  contingencies, 
and  which  he  can  prosecute  by  suit  for  an  account.  But  the  bill  of  exchange 
is  a  liquidated  and  unconditional  obligation,  and  we  think  its  payment  was  not 
intended  by  the  parties  to  be  dependent  upon  the  other  open  items. 

Judgment  reversed  and  cause  remanded  for  new  trial,  plaintiff  to  pay  costs 
of  appeal. 


NEW  ORLEANS,  JUNE,  1864.  437 


Fanny  Taylor  v.  J.  P.  Fberet,  SheriflF  et  al. 

A.  ftiralihed  and  occupied  a  room  tn  the  hoase  In  irhlch  B.  the  leMee,  resided.  A.  sold  his  fumitare 
to  B.,  who  did  notTemore  It  from  the  hoose.  Heid:  the  delirery  wm,  in  contemplation  of  law, 
complete,  notwithstanding  the  furniture  remained  in  the  same  house. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin^  J. 
Price,  for  plaintiff.    Durant  &  Homor^  for  defendant  and  appellant. 

Gampbbli,,  J.  The  defendant,  Fonda,  having  obtained  a  judgment  against 
Jama  Garland^  issued  execution  thereon,  and  on  the  10th  December,  1851, 
seized  a  lot  of  fumitui^  in  a  house  in  St  John  street,  as  the  property  of  his 
debtor. 

Plaintiff  claiming  the  property  as  her  own,  under  an  act  of  sale  boils  Being 
pritfy  from  W.  R.  Rogers,  dated  December  5,  1851,  enjoined  the  execution. 

The  defendant  in  his  answer  to  the  injunction,  avers  that  the  property  in 
fiict,  belongs  to  his  debtor,  Garland  ;  that  if  plaintiff  has  possession  of  it,  that 
SQch  possession  was  acquired  by  the  fraudulent  and  simulated  contrivances  of 
herself,  her  pretended  vendor  anl  Garland,  to  conceal  it  from  the  pursuit  of 
his  creditors,  and  that  the  transfer  relied  on  is  a  simulation,  and  gives  neither 
title  or  possession. 

It  is  clearly  shown  that  Garland  purchased  the  furniture  in  1851,  but  at 
what  precise  time  does  not  appear.  It  is  further  shown  that  after  the  purchase, 
he  placed  it  in  the  house  in  which  it  was  seized,  where  his  kept  mistress  then 
resided,  and  which  house  was  leased  by  Rogers,  who  also  resided  there.  The 
house  appears  to  have  been  a  brothel,  and  Fanny  Taylor,  who  seems  to  have 
been  the  proprietor  of  it  since  December  1,  1851,  then  resided  there. 

Plaintiff  claims  title  as  has  been  seen,  from  Rogers,  who  she  alleges  pur- 
chased from  Garland,  and  in  support  of  her  pretension,  has  exhibited  two  acts 
of  sale,  under  private  signature,  one  from  Garland  to  Rogers,  dated  May  Ist 
1851 ;  the  other  from  Rogers  to  herself,  dated  December  5,  1851. 

The  chief  question  for  our  consideration  is,  "  was  the  sale  from  Garland  to 
Rogers,  real  ?"  The  record  contains  no  positive  evidence  of  the  payment  of 
the  price,  except  the  acknowledgment  of  its  receipt  in  the  act  of  sale;  yet 
hcts  are  proven,  which,  notwithstanding  the  suspicious  circumstances  that  sur< 
I  roond  these  transactions,  bring  us  to  the  conclusion  that  the  sale  was  real,  and 
I         made  at  the  time  of  its  date.* 

J.  B.  Hubbard,  a  dealer  in  furniture,  testifies  that  in  May  or  June,  1851, 
Rogers  offered  to  sell  him  this  furniture.  James  H.  Jones,  of  the  firm  of  Flird 
S  Jones,  from  whom  Garland  purchased  the  furniture,  deposes  that  sometime 
before  Garland  £ailed,  Rogers  called  on  him  and  asked  if  the  firm  had  any 
claims  on  the  furniture  which  they  had  sold  to  Garland, 

R.  JT.  Bonham,  who  lived  with  Rogers,  states  that  he  saw  the  bill  of  sale 
from  Garland  to  Rogers,  he  thinks  in  June  or  July,  1851,  but  knows  that  at 
that  time  Rogers  had  possession  of  the  keys  and  paid  the  rent  of  the  house  in 
which  it  was  placed. 

B.  W,  Ivens,  states  that  knowing  that  Rogers  had  endorsed  notes  for  Garland, 
he  advised  him  to  do  so  no  more,  but  secure  himself,  and  that  shortly  after- 
wards i2<^^«  exhibited  the  bill  of  sale.  This  was  before  either  Rogers  or  Gar- 
land went  to  the  north,  which  was  in  July. 
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^^^  "We  are  of  opinion  too,  though  the  furniture  remained  in  the  same  hoose 

Frbrr.        j^^gj.  ^j^g  jy^i^^  ^^^|.  ^  delivery  was  made,  in  contemplation  of  law.     Roger$  w«s 

lessee  of  the  bouse,  and  resided  in  it.     Garland  and  his  kept  mistress  likewise 

occupied  it     After  Garland's  departure  for  New  York  in  July,  it  was  occupied 

by  Smithy  the  agent  of  Rogers. 

It  is  in  evidence,  that  the  plantiff  has  been  the  occupant  of  the  house  in  St 
John  street  since  the  1st  December — that  a  short  time  before  that  date,  she 
made  large  purchases  of  additional  furniture,  and  that  on  the  5th  of  that  month, 
she  purchased  from  Rogers  the  furniture  by  him  acquired  from  Garland,  and 
was  in  possession  of  it  at  the  time  of  the  seizure  complained  of. 

We  concur  in  the  conclusion  to  which  the  District  Judge  arrived,  and  there- 
fore decree  that  the  judgment  by  him  rendered  in  favor  of  the  plaintifT,  be 
affirmed  with  costs  in  both  courts.  ^ 


L.  MiLLAUDON  V.  Benjamin  Potdras  de  Lalande  et  al 

Th«  proTito  to  the  Act  of  8d  March,  1811,  declares  that  until  the  final  decision  of  Coogrea  1 
no  tract  of  land  ^haIl  be  offered  for  sale,  Qie  claim  to  which  has  been  in  due  time  and  arcofi^Bf  to 
law  presented  to  the  Recorder  of  land  titles  In  the  District  of  Louisiana.  A  claim  to  the  land  in 
controrersy  was  made  in  1886,  and  prosecuted  until  1844,  when  patents  iasaed.  The  plaintiff's 
elaim  rested  on  entries  made  in  1889.  IMd :  That  under  the  proviso  of  the  Act  of  Sd  Kareh,  ISU, 
no  entry  of  the  land  oonld  be  made,  a  claim  for  it  being  then  pending.  And  fly  tk*  Omri—n^ 
entries  made  in  1889,  in  which  the  floating  claims  of  the  plaintiff  originated  were  in  violalMe  cC 
law — null  and  void.  And  as  floating  claims  are  liable  to  the  same  disabilities  aa  th«  original  pn- 
emptions  from  which  they  are  derived,  the  nullity  extends  to  them. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
J.  S  J,  Henderson^  for  plaintiff  and  appellant    Janin  d  Taylor  and  JBk- 
jcnnin  <k  Micou^  for  defendant. 

Campbell,  J.  The  plaintiff  acquired  from  the  United  States  lands  m  the 
rear  of  the  defendant's  plantation,  and  holds  as  his  title  to  them,  seTen  patent 
certificates  given  for  floating  claims,  originating  in  entries  made  within  the  Unitt 
of  the  Houma  claim  at  a  distance  of  more  than  a  league  and  a  half  from  tiM 
front  and  bearing  date  Ist  April,  1839. 

The  defendants  also  claim  title  to  those  lands  by  purchase  from  ttie  United 
States,  under  various  Acts  of  Congress,  authorizing  the  proprietors  of  lands  front- 
ing on  water  courses  to  enter,  in  the  rear,  as  much  land  as  thej  owned  in  front 

With  the  consent  of  the  plaintiff,  the  land  was  sold  at  public  auction  bj  die 
defendants,  in  whose  possession  it  was ;  and  in  compliance  with  the  agrecioeBt 
entered  into  between  them,  he  claims  in  this  suit  the  proceeds  of  the  sale. 
There  was  judgment  against  him,  and  he  appealed. 

The  agreement  entered  into  is,  that  the  plaintiff  shall  sue  for  the  |>ro&eeds  of 
the  sale,  and  that  if  the  court  is  of  opinion  that  he  has  the  better  title,  he  sfaafi 
recover,  &c.     He  is  therefore  bound  to  show  a  good  title. 

The  contradictory  opinions  entertained  at  different  times  by  the  officen^Jof 
of  the  Land^Department,  in  relation  to  tlie  Houma  claim,  has  occasioned  mnrh 
embarrassment  to  the  courts.  In  the  case  of  Foly  v.  Harrison^  5  A.,  90,  the 
late  court  recognized  the  weight  which  those  opinions  ought  to  have  with  the 
judiciary,  but  inasmuch  as  the  decisions  of  the  Department  upon  the  Hooma 
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grant,  so  far  as  they  affected  the  claims  under  consideration  in  that  suit,  were  Moxaudom 
in  direct  conflict  with  each  other,  the  court  was  compelled  to  elect  between  Lalahmital. 
them,  and  in  so  doing,  held  that  the  action  of  Congress  in  1814  was  final  on  the 
whole  claim,  and  satisfied  the  proviso  of  the  Act  of  March  3,  1811,  which  is, 
that,  until  the  final  decision  of  Congress  thereon,  no  tract  of  land  shall^be  offered 
for  sale,  the  claim  to  which  has  been  in  due  time,  and  according  to  law,  pre- 
sented to  the  Recorder  of  land  titles  in  the  District  of  Louisiana,  etc. 

The  Houma  claim  filed  for  confirmation  with  the  board  of  commissioners,  ex- 
tended from  the  Mississippi  to  the  river  Amite,  and  embraced  several  hundred 
thousand  acres  of  land.  It  was  confirmed  by  the  board  of  commissioners,  and 
also  by  the  Act  of  Congress  12th  April,  1814,  which  limited  it  to  the  number  of 
acres  contained  in  one  league  square.  See  Story^s  Laws  of  United  States,  vol. 
2,p.  1410,  ch.  111. 

In  1829,  Mr.  Graham,  then  Commissioner  of  the  General  Land  OfBce,  ordered 
the  claim  to  be  surveyed,  with  a  depth  of  one  and  a  half  leagues,  thus  giving 
the  claimant  the  quantity  of  land  contained  in  a  league  square,  and  at  the  same 
time  instructed  the  Register  and  Receiver  at  New  Orleans  to  treat  all  beyond 
that  depth  as  public  land,  subject  to  settlement  and  entry.  The  land  was  ac- 
cordingly surveyed,  and  a  vast  number  of  settlements  were  soon  made  in  the 
rear  of  the  survey,  without  objection  from  the  owners  of  the  Houma  claim,  who 
appear  to  have  acquiesced  in  the  decision  of  Mr.  Graham,  that  those  lands  were 
subject  to  sale  and  entry,  until  1836. 

As  the  case  was  presented  in  Foly  v.  Harrison^  Congress  had  acted  upon  the 
claim,  and  virtually  limited  it  to  the  quantity  of  land  contained  in  a  league 
square.  Th«i Commissioner  of  the  Land  Office  had  determined  that  its  decision 
was  final,  and  satisfied  the  proviso  of  the  Act  of  1811 ;  that  until  the  final  action 
of  Congress  thereon,  no  tract  of  land  should  be  offered  for  sale,  the  claim  for 
which  had  been  presented  in  due  time  and  according  to  law.  Ho  had  instructed 
the  Register  and  Receiver  that  the  unconfirmed  part  of  the  claim  was  no  longer 
protected  against  sale  or  entry  by  that  proviso,  and  the  holder  of  the  Houma 
grant  had  remained  inactive,  and  had  not  renewed  his  claim  to  the  back  land 
until  1886,  after  the  entry  upon  which  the  floating  claims  held  by  defendant  in 
that  suit  had  been  obtained. 

In  view  of  the  facts  of  the  case,  and  considering  that  the  entries  under  which 
the  defendant  held  had  been  made  before  the  claim  under  the  Houma  grant  had 
been  renewed,  the  court  deemed  the  construction  put  by  Mr.  Graham  upon  the 
Acts  of  1811  and  1814  consistent  with  the  rules  of  law,  and  held  that  the  en- 
tries were  not  originally  made  in  violation  of  law,  and  that  the  ex  parte  order  of 
a  subsequent  Commissioner  of  the  General  Land  Ofiicc,  was  not  a  judgment 
binding  upon  the  defendant,  and  had  been  issued  unadvisedly.  From  the  re- 
mark of  the  court,  that  the  administrative  decisions  of  the  Government  and  its 
officers  against  a  claim  to  land  was  nothing  more  than  a  refusal  to  recognize  it, 
and  did  not  prevent  the  claimant  from  renewing  his  demand  at  any  subsequent 
time,  it  would  seem  to  have  been  anticipated  that  cases  might  arise  of  entries 
made  after  the  claim  to  the  back  lands  of  the  Houma  grant  had  been  renewed. 

The  claim  was  renewed  in  this  case  in  1836,  after  Mr.  Graham  went  out  of 
office,  and,  upon  the  renewal.  Commissioner  Brown,  who  succeeded  him,  directed 
the  Register  and  Receiver  at  New  Orleans  to  withhold  from  sale  all  the  lands 
within  the  claimed  limits  of  the  grant.  After  this  new  claim  and  the  change  of 
instructions  consequent  upon  it,  we  are  of  opinion  that  the  land  covered  by  the 
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MiLLAusoK  grant  came  again  within  the  operation  of  the  proviso  of  the  Act  of  1811 ;  and, 
Lalakobbtal.  as  the  claim  was  afterwards  prosecuted  until  1844,  when  patents  issued  for  it, 
the  entries  made  in  1889,  in  which  the  floating  claims  of  the  plaintiff  originated, 
were  in  violation  of  law,  null  and  void.  And,  as  floating  claims  are  liable  to  the 
same  disabilities  as  the  original  pre-emptions  from  which  they  are  derived,  the 
nullity  extends  to  them,  and  the  plaintiff  is  without  title. 

He  evidently  was  of  the  same  opinion  when  he  sent  testimony  to  the  General 
Land  OfSce  to  prove  the  illegality  of  the  entries,  and  claimed  back  the  price  he 
had  paid.  The  Secretary  of  the  Treasury,  finding  this  evid^ce  satisfactory, 
acted  upon  it,  acceded  to  the  plaintiff's  demand  and  referred  the  papers  to  the 
First  Auditor  of  the  Treasury  for  settlement  What  further  steps  have  since 
been  taken,  the  record  does  not  show. 

But  it  is  urged  that  it  was  held  in  the  case  of  Foly  v.  Harrison^  that  the  can- 
celing the  entries  made  on  the  Houma  grant  was  not  binding  upon  anybody, 
and  that  the  Commissioner  had  no  authority  to  make  such  a  decree; 

This  proposition  is,  we  think,  laid  down  too  broadly.  The  United  States  do 
not  part  with  their  title  until  the  patent  issues ;  and  until  then,  or  until  private 
rights  become  vested,  it  is  not  precluded  from  canceling  an  entry  improperly 
made.  It  is  to  be  observed,  however  that  the  cases  differ  widely.  In  that,  the 
claims  had  been  canceled  ex  parte ;  in  this  the  title  was  annulled,  not  only  con- 
tradictorily with  the  plaintiff,  but  at  his  request,  and  upon  satisfactory  evidence 
adduced  by  him,  that  the  original  entry  was  unlawful.  A  decision  made  under 
such  circumstances,  if  not  a  judgment,  may  at  least  be  regarded  in  the  light  or 
nature  of  an  agreement,  which  fixes,  the  rights  of  the  parties  to  the  land,  unless 
it  was  entered  into  in  error  on  the  part  of  the  plaintiff,  which  we4iave  already 
shown  was  not  the  case. 

In  the  case  of  Bossier  v.  Metayer^  5  Martin  R,  680,  the  title  under  which  the 
plaintiff  pretended  to  claim,  had  been  taken  by  him  from  a  bundle  of  papers  in 
the  office  of  the  Commandante,  labeled  "  Requetes  des  concessions  de  terres 
reunies  au  domaine."  It  was  objected  that  the  fact  of  the  surrender  of  the  re* 
qu^te  was  not  sufficient  to  destroy  the  written  title  of  the  plaintiff,  and  that 
nothing  short  of  a  written  declaration  from  him,  that  it  was  his  intention  to 
abandon  the  land,  could  do  away  his  grant  But  the  court  held  that  the  sur* 
render  of  the  only  existing  evidence  of  an  inchoate  and  conditional  title  into  the 
hands  of  the  officer  from  whom  it  had  been  obtained,  implied  an  abandonment 
of  the  inchoate  right  In  this  case,  there  was  a  written  declaration  of  the  plain- 
tiff that  he  intended  to  abandon  his  inchoate  right,  and  the  evidence  which  en- 
titled him  to  do  so,  was  furnished  by  himself. 

We  have  dealt  with  the  facts  of  this  case  as  the  counsel  have  done  in  their 
briefs,  considering  the  acts  of  the  Land  Department  with  reference  to  the  Hou- 
ma claim,  as  part  of  the  history  of  the  country ;  but  our  decision  must  have 
been  the  same  if  we  had  confined  ourselves  to  the  evidence  in  the  record.  It 
shows  that  the  entries  upon  which  the  floating  claims  issued,  were  within  the 
claimed  limits  of  the  Houma  grant,  and  that  they  were  canceled  on  the  appli- 
cation of  the  plaintiff;  and  it  does  not  contain  the  decision  and  acts  of  Mr.  Gra- 
ham upon  which  the  court  based  its  interpretation  of  the  Acts  of  1811  and  1814 
in  the  suit  of  Foly  v.  Harrison. 

Without  inquiring  iuto  the  title  of  the  defendants,  we  are  of  opinion  that  the 
plaintiff  has  failed  to  make  out  bis  case,  and  that  the  judgment  must  be  af- 
firmed. 
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Joseph  Damont   v.  New  Orleans  and  Carrollton  Railroad  Com-      J£J — J 

•  47  10751 

Where  can  pMS  their  usual  ttopping  place,  and  to  arold  being  carried  beyond  his  destination,  a  pas-  I  9  44i 
icBger,  when  they  are  in  motion,  Jamps  oat,  and  in  doing  so  sustains  an  ii^ary,  be  cannot  reeover.  '^^  I 
Such  an  act  of  tmpnuience  relieres  the  Company. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan^  J. 
Ogden  S  B.  G,  Elliott^  for  plaintiffs.    Benjamin^  Bradford  &  Finney^  for 
defendants  and  appellants. 

Caxpbell,  J.  (Slidell,  C.  J.,  and  Buchanan,  J.,  dissenting.)  This  suit  was 
institoted  by  the  plaintiff  on  behalf  of  his  daughter,  to  recover  damage  fof 
injuries  to  her  person,  resulting,  as  is  alleged,  from  the  negligence  and  miscon- 
duct of  the  servants  of  the  company.  The  verdict  of  the  jury  was  in  favor  of 
pbintiff,  assessing  the  damages  at  $7000. 

Upon  the  &cts  proved,  the  counsel  for  the  defendants  asked  the  court  to 
chai]^  the  jury  as  follows : 

1.  That  the  jury  cannot  find  a  verdict  for  the  plaintiff  unless  they  are  con* 
Tinced  from  the  evidence  before  them  that  the  plaintiff's  daughter  was  injured 
by  some  fault  or  negligence  on  the  part  of  defendants  or  their  servants. 

S.  That  if  the  jury  believe,  from  the  evidence  before  them,  that  the  accident 
was  caused  either  wholly  or  partially  by  the  imprudence  of  the  plaintiff's  daugh- 
ter, or  that  if  she  had  acted  with  ordinary  care  or  prudence,  she  would  not  have 
been  injured,  then  the  jury  must  find  for  the  defendants,  although  they  believe 
that  the  accident  was  partly  the  result  of  the  &uU  or  neglect  of  the  defendants 
or  their  servants. 

8.  That  it  is  the  duty  of  the  jury  to  examine  the  evidence  in  order  to  ascer- 
tain whether  the  plaintifTs  daughter  committed  any  fault  or  imprudence  which 
oontribnted  to  the  accident;  and  if  they  find  that  such  fault  or  imprudence  ex- 
isted on  her  part,  they  must  find  for  defendants. 

4w  That  even  if  the  jury  believe  fi-om  the  evidence  before  them  that  the  cars 
were  in  the  habit  of  stopping  regularly  at  the  place  where  the  accident  occur- 
red, and  that  the  cars  did  not  on  this  occasion  make  the  usual  stop,  still,  if  the 
daughter  of  the  plaintiff  imprudently  jumped  down  while  the  cars  were  in  mo* 
tion,  the  plaintiff  cannot  recover. 

The  court  charged  the  jury  in  accordance  with  the  first,  second  and  third 
points  submitted  on  behalf  of  the  defendants,  with  the  following  modifications : 

**  The  plaintiff  cannot  recover  damages  for  the  accident  iif  that  accident  should 
appear  to  the  jury,  under  the  evidence,  attributable  to  the  imprudence  of  the 
plaintifTs  daughter;  but  that  this  charge  may  not  be  misunderstood  by  the 
jury,  it  is  deemed  proper  to  state  the  following  hypothetical  case :  If  the  jury 
ahoald  find  it  proved  that  the  railroad  train  did  not  stop  at  a  place  where  it 
was  in  the  habit  of  stopping,  and  that  a  passenger,  bound  to  that  place  jumped 
oat  rather  than  be  carried  beyond  his  destination,  said  jumping  out,  although 
probably  imprudent,  would  not  absolve  the  railroad  company  from  damages  in 
case  he  should  be  hurt,  because  the  accident  would  be  the  result  of  the  fault  or 
n^liprence  of  the  servants  of  the  company  in  not  stoppinpj  thn  tmin. 

"  Again,  the  court  in  its  rharnje  to  tlio  jiu'y  reviewed  the  various  decisions 
<|note<l  in  argmnciit  relating  to  steamboat  collisions,  and  to  railroad  accidents. 
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Damomt  ^^^  observed  that  a  distinction  was  to  be  taken  between  the  two  classes  of 
OabbolltonR.  u.  cases,  arising  from  the  obvious  diflferonce  of  comparative  force  of  two  steamboats 
in  the  one  case,  and  of  a  railroad  train  and  an  individual  in  the  other  case." 

In  the  refusal  of  the  court  to  charge  as  requested,  and  also  to  the  charge 
actually  given,  the  defendants  excepted.  • 

The  exception  wo  think  well  taken.  If  the  daughter  of  plaintiff  voluntarily 
jumped  from  the  cars  when  in  motion,  oven  though  it  was  the  constant  habit  of 
the  company  to  stop  at  that  place,  the  leap  not  being  made  to  avoid  an  immi- 
nent impending  peril,  produced  by  the  misconduct  of  defendants,  but  to  avoid 
being  carried  beyond  her  destination,  she  was  herself  guilty  of  such  imprudence 
as  relieves  the  company  from  the  consequences  of  the  want  of  caution  on  the 
part  of  their  servants;  for  in  such  a  case  the  accident  may  be  attributed  to  the 
fault  of  both  parties,  which  would  destroy  plaintiff's  right  to  recover.  See 
Fleytus  v.  Pontchartrain  Railroad  Company^  17  La.,  340  /  Lesaept  v.  «af»A 
18  La.,  861. 

Even  though  there  be  fault  on  the  part  of  the  defendant,  it  has  been  held 
that  plaintiff  cannot  recover,  if  the  injury  could  have  been  avoided  by  the  exer- 
cise of  ordinary  caution ;  a  fortiori^  then,  can  he  not  recover  if  by  his  impru- 
dence, negligence  or  fault  he  has  contributed  to  bring  about  the  injury.  8Mee- 
Bon  &  Wellsby,  242. 

The  case  of  A^ell  v.  Pennsylvania  Sailroad  Company  recently  decided  in 
the  Supreme  Court  of  Pennsylvania,  is  in  most  respects  similar  to  this.  As 
reported  in  the  journals  of  the  day,*  it  is  as  follows: 

*^  The  plaintiff  was  a  messenger  in  the  defendant's  cars  from  Philadelphia  to 
Morgan's  comer.  The  train  should  have  stopped  at  the  latter  place,  but  some 
defect  in  the  bell-rope  prevented  the  conductor  from  making  the  proper  signal 
to  the  engineer,  who  therefore  went  past,  though  at  a  speed  somew^hat  slack- 
ened on  account  of  tjie  switches  which  were  there  to  be  crossed.  The  plaintiff^ 
seeing  himself  about  to  be  carried  on,  jumped  from  the  platform  of  the  car,  and 
was  seriously  hurt  in  the  foot  He  brought  this  action,  and  the  jury,  with  the 
approbation  of  the  court  below,  gave  him  fifteen  hundred  dollars  in  damages. 
On  the  appeal,  Chief  Justice  Black,  delivering  the  opinion  of  the  Supreme  Couii, 
said: 

"The  remark  that  life  and  death  should  not  be  weighed  against  time  is  true, 
and  the  plaintiff  should  have  thought  of  it  when  he  set  his  own  life  on  the 
hazard  of  such  a  leap  for  the  sake  of  getting  to  the  ground  a  few  seconds  earlier. 
Locomotives  are  not  the  only  things  that  may  go  off  too  fast,  and  railroad  acci- 
dents are  not  always  produced  by  the  misconduct  of  agents.  A  large  portion 
of  them  is  caused  by  the  wrecklcssness  of  passengers.  This  is  a  great  evil, 
which  we  would  not  willingly  encourage  by  allowing  a  premium  on  it  to  be  ex- 
torted from  companies.  However  bad  the  behavior  of  those  companies  may 
sometimes  be,  it  would  not  be  corrected  by  making  them  pay  for  faults  not  their 
own. 

**The  Court  should  have  instructed  the  jury  that  the  evidence,  taken  alto- 
gether, or  even  excluding  that  for  the  defence,  left  the  plaintiff  without  the 
shade  of  a  case. 

"Judgment  reversed  and  m7t,fa.  de,  nov.  awarded." 

1k>iiig  of  opinion  that  the  instructions  asked  for  by  defendant  should  have 
been  given,  and  that  so  much  of  the  charge  as  is  embraced  in  the  hypothetical 
case  put  by  the  Judge,  is  erroneous  and  calculated  to  mislead  tlic  jury,  it  is 
ordered  that  the  judgment  appealed  from  be  reversed,  and  this  case  remanded 

♦From  National  Intelligencer,  May  25th,  1854,  Vol  55,  No.  8025. 
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for  a  new  trial,  with  directions  to  the  District  Judge  to  charge  the  jury  as        Damow 
reqaested  by  defendants'  counsel  and  in  conformity  with  the  principles  herein  GaerolltohR.r. 
set  forth.    The  costs  of  appeal  to  be  paid  by  plaintiff. 

Buchanan,  J.,  dissented. 

SuDELL,  C.  J.,  (dissenting.)  I  concur  in  the  opinion  of  Mr.  Justice  Campbell 
as  to  the  erroneousness  of  a  portion  of  the  charge  to  the  jury. 

I  do  not  think,  however,  the  cause  should  be  remanded.  I  think  the  unfor- 
tunate accident  was  attributable  to  the  imprudence  of  the  plaintiff. 

It  is  proper  to  observe  that  the  plaintiff  has  not  sustained  the  allegations  of 
the  petition,  that  she  informed  the  conductor  of  the  cars  that  it  was  her  purpose 
to  go  to  Greenville  and  there  get  out  I  also  deduce  from  the  testimony  that 
GreeDviile  was  an  occasional  but  not  regular  and  uniform  stopping  place. 

My  conclusion  that  a  case  of  liability  is  not  made  out  is  formed  upon  a  careful 
perusal  of  the  evidvice ;  and  when  such  is  the  case,  I  think  a  cause  should  not 
be  remanded. 


Patrick  Ward,  for  the  use,  fto.,  Ac,  v.  J.  A.  S.  Acklen  and  Wife. 

A  plea  of  payment  which  makes  no  reference  to  the  date  and  manner  of  payment,  but  vhich  itates 
that  at  the  request  of  plaintiff  the  several  sums  were  paid  to  the  persons  named,  who  were  hands 
in  his  employment,  is  snlBcientiy  explicit  to  anthorixe  the  reception  of  proof  to  sostatn  the  plea. 

APPEAL  from  the  District  Court  of  West  Feliciana,  Sterling,  J. 
Bailiff  di  Wickliffe,  for  plaintiff    Brmoer^  Collins,  Phillips  and  John  R 
OrymeSj  for  defendant  and  appellant 

Campbell,  J.  (Vookues,  J.,  absent.)  This  suit  was  instituted  for  the  sum 
of  $17,248  60,  or  thereabouts,  alleged  to  be  due  by  the  defendants,  for  work 
and  labor  performed  by  plaintiff  in  erecting  an  extension  levee  on  the  plantation 
of  defendants,  during  the  years  of  1851-2,  and  for  provisions,  cooking  utensils, 
tods,  etc,  sold  them  for  the  use  of  their  plantation  81st  January  and  Ist  Feb- 
ruary, 1852. 

Tbe  defendants  admit  that  they  entered  into  a  contract  with  CfShannessey  A 
Daljf  for  the  construction  of  a  levee,  and  that  the  work  was  performed,  but  aver 
that  all  tbe  work  done  for  them  and  all  the  materials  received  by  them  from 
those  engaged  in  constructing  the  levee,  have  been  fully  paid  for. 

In  a  supplemental  answer,  the  payments  relied  on  are  set  forth. 

The  case  was  tried  by  a  jury,  who  rendered  a  verdict  in  favor  of  plaintiff  for 
$7,674  46  for  work  and  labor  done  on  the  levee,  and  for  the  sum  of  $898  on  the 
account  sued  on,  with  interest  from  judicial  demand.  The  court  below  approv- 
ing the  verdict  of  the  jury  rendered  judgment  in  conformity  thereto,  from 
which  judgment  this  appeal  has  been  prosecuted. 

We  find  in  the  record  some  twenty  bills  of  exception,  or  more,  taken  to  the 
rulings  of  the  Judge  on  the  trial,  but  deem  it  unnecessary  to  examine  all  of 
them,  as  the  Judge  appears  generally  to  have  decided  correctly,  and  no  princi- 
ple of  law  would  be  settled  by  such  decisions,  which  is  not  familiar  and  of  fre- 
quent application. 

In  the  9th  bill  of  exception,  the  question  is  presented  whether  or  not,  the 
evidence  offered  by  defendants  to  establish  payment  was  properly  rejected. 
67 
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Wabo  It  has  been  seen  that  in  the  original  answer,  payment  was  pleaded  generallj. 

In  the  amended  answer,  the  names  of  the  persons  to  whom  the  payments  were 
made  and  the  ani^ounts  paid,  were  specifically  set  forth,  and  in  many  instances 
the  dates  of  such  payments.  A  portion  of  them,  however,  (those  referred  to  in 
the  bill  of  exceptions  No.  9)  were  stated  in  the  answer  without  reference  to  the 
date  of  payment,  though  it  was  expressed  that  the  several  sums  were  paid  at 
the  request  of  plaintiff  to  the  persons  named,  who  were  hands  in  his  employ- 
ment 

The  District  Judge  being  of  opinion  that  the  plea  of  payment  was  not  suffi- 
ciently explicit  as  to  dates  and  the  manner  of  payment,  rejected  the  evidence. 
We  think  that  in  coming  to  this  conclusion,  he  construed  too  strictly  the  rule 
which  requires  that  payment  should  be  specially  pleaded  and  with  sufficient 
certainty  to  prevent  surprise.  We  think  that  the  allegations  gave  sufficient  no- 
tice that  defendants  would  prove  payment  of  the  amounts  set  forth,  to  the  per- 
sons indicated.  The  verdict  and  judgment  we  think  fully  sustained  by  the  evi- 
dence before  the  jury,  but  inasmuch  as  evidence  of  payments  made,  which  If 
proved,  would  have  further  reduced  the  demand  of  plaintiff,,  was  improperly 
rejected,  the  case  must  be  remanded  to  enable  defendants  to  offer  such  proof. 

We  have  taken  the  course  of  affirming  the  judgment  witli  a  qualification,  be- 
cause the  case  was  extremely  complicated,  occupying  a  great  deal  of  time  in 
the  trial,  and  appears  to  have  been  very  accurately  considered  by  the  jury.  To 
make  this  verdict  fruitless,  would  impose  unnecessary  expense  upon  the  parties 
and  would  not  promote  the  ends  of  justice. 

It  is  for  these  reasons,  ordered,,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court,  in  so  far  as  it  establishes  the  amount  to  which  plaintiff  is 
entitled  on  his  respective  claims,  to  wit :  $14,470  96,  and  the  credits  to  which 
defendants  are  entitled,  by  virtue  of  payments  proved,,  to  wit :  the  sum  of 
$5,908,  be  affirmed,  and  that  the  case  be  remanded  solely  to  ascertain  to  what 
further  credits,  if  any,  defendants  are  entitled  by  virtue  of  payments  alleged  hy 
them,  in  their  amended  answer,  to  have  been  made,  with  instructions  to  the 
District  Judge  not  to  reject  the  evidence  offered,  under  the  amended  answer,  to 
establish  the  items  contained  in  bill  of  exceptions  No.  9,  on  the  ground  that  the 
plea  of  payment  is  not  sufficiently  explicit  as  to  dates  and  the  manner  of  pay- 
ment 

It  is  further  ordered  that  no  execution  shaU  be  issued  on  this  judgment,  ex- 
cept for  the  sum  of  five  thousand  six  hundred  and  fifty-nine  dollars  nineteen 
cents  and  interest  at  the  rate  of  $57  per  annum  from  January  10,  1858,  which 
is  due,  independently  of  the  unascertained  credits,  until  a  final  decision  shall  be 
rendered,  ascertaining  and  establishing  the  amount,  if  any,  actually  due  after 
allowing  such  additional  payments  as  may  be  proved.  The  costs  of  this  appeal 
to  be  paid  by  appellees. 

Behearing  refused. 
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Mrs.  Sophie  Buisson  v,  S   D.  McNeil. 

Ibe  referenee  to  a  plan  In  an  act  of  tale  makes  the  plan  af  nmch  a  part  of  the  act  as  if  appended 
to  It. 

APPEAL  from  the  District  Court  of  the  parish  of  Jefferson,  Clarke,  J. 
Bsdmondy  for  plaintiff  and  appellant.    Bassliui,  for  defendant 

Campbell,  J.  The  defendant  being  the  owner  of  a  tract  of  land  bounded 
by  St.  Mary,  Felicity,  Camp  and  Chesnut  streets,  caused  a  survey  and  figura- 
tire  plan  of  it  to  be  made  by  Rugh  Orant^  City  Surveyor.  The  land  as  repre- 
sented on  the  plan,  is  divided  into  seventeen  lots,  numbered  from  one  to  seven- 
teen inclusive ;  nine  of  which  lots,  front  on  St  Mary,  and  the  remaining  eight 
OD  Felicity  street  Midway  between  St  Mary  and  Felicity  street  and  parallel 
with  them,  is  an  alley  ten  feet  wide,  opening  on  Chesnut  street;  the  lines  of 
the  alley  on  either  side,  representing  the  rear  lines  of  the  lots  fronting  respec- 
tivdy  on  St  Mary  and  Felicity  streets.  On  the  space  representing  the  alley  is 
written  *^  Alley  way  of  ten  feet  in  common  to  all  the  lota''  The  plan  is  dated 
March  13,  1849,  and  signed  by  JTti^A  Grants  City  Surveyor,  By  this  plan, 
the  defendant  sold  several  of  the  lots  fronting  on  Felicity  street,  making  in  the 
different  acts  of  sale  express  reference  to  it,  as  deposited  in  the  office  of  T.  S. 
GiUf^  a  Notary  Public  One  of  these  sales  was  made  to  Elkin^  and  the  act, 
(which  is  dated  July  16, 1849,)  contains  the  following  description  of  the  lot: 
^  A  certain  lot  of  ground  situated  in  the  city  of  Lafayette,"  etc.,  "  in  the 
square  bounded  by  Felicity,  St  Mary  and  Camp  streets,  designated  by  the 
namber  sixteen,  on  a  plan  drawn  by  Hugh  Grant^  City  Surveyor  of  Lafayette, 
dated  the  13th  March,  1849,  and  deposited  in  the  office  of  T,  S.  Gilly,  a 
Notary  Public,  in  this  city,  said  lot  measuring  twenty-seven  feet,"  etc.,  ^  front 
OQ  Felicify  street,  etc.,  and  twenty-seven  feet,  etc.,  on  the  rear  line,  fronting 
oo  an  alley  ten  feet  wide,  for  the  common  use  of  all  the  lots  fronting  on  Feli- 
city street" 

This  lot  on  the  7th  January,  1850,  was  purchased  from  Elhin  by  plaintiff; 
the  description  and  recitals  of  the  deed  being  substantially  the  same  as  in  the 
deed  to  Elkin.  The  alley  is  described  in  the  reference  to  it,  as  "  common  to 
this  and  other  lots  fronting  on  Felicity  street"  Similar  recitals  are  found  in 
other  deeds  of  sale  from  MeKeil  of  lots  on  Felicity  street  The  sales  are  all 
made  with  special  reference  to  the  plan  of  Grant,  nor  could  the  lots  be  identi- 
fied without  consulting  the  plan. 

In  April,  1851,  defendant  advertised  for  sale  at  auction,  the  lots  on  St  Mary 
street,  numbered  from  one  to  nine  inclusive,  and  exhibited  a  plan  resembling  in 
all  respects,  the  map  of  Grant,  except  that  the  space  between  Felicity  street 
and  the  alley  was  not  represented  as  divided  into  lots,  nor  were  the  words 
"  common  to  all  the  lots,"  written  between  the  lines  representing  the  alley,  its 
width  alone  being  given.  In  the  auctioneer's  advertisement,  the  lots  are  des- 
cribed as  fronting  on  St  Mary  street,  and  having  on  their  rear  line  an  alley  of 
ten  feet  width,  opening  on  Chesnut  street 

The  sale  of  this  property  has  been  arrested  by  an  injunction  obtained  at  the 
suit  of  plaintiff,  on  the  ground  that  there  has  been  an  appropriation  of  the 
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Butisoa  niiey  ^^y  foj  t^^  benefit  of  the  lots  fronting  on  Felicity  street,  and  that  the 
McNbil.  intended  hale  will  cause  a  loss  of  her  exclusive  right  to  the  alley  way  in  com- 
mon with  the  owner  of  the  other  lots  fronting  on  Felicity  street 

Under  these  facts,  which  are  perhaps  stated  with  unnecessary  particularity, 
the  only  question  which  arises  is  whether  the  proprietors  of  the  lots  fronting  on 
Felicity  street  have  acquired  an  exclusive  right  to  the  use  of  the  alley,  or 
whether  the  right  of  use  is  common  to  them  and  the  proprietors  of  lots  front- 
ing on  St.  Mary  street  In  other  words,  did  the  defendant,  in  establishing  the 
alley,  create  a  servitude  in  favor  of  the  whole  property,  or  only  of  that  part  of 
it  fronting  on  Felicity  street? 

The  words,  "  for  the  common  use  of  all  the  lots  fronting  on  Felicity  street," 
though  not  necessarily  exclusive,  apparently,  so  limit  the  use,  that,  standing 
alone,  we  would  be  disposed  to  give  to  them  the  effect  claimed  by  plaintiff; 
but  when  considered  in  connection  with  the  surrounding  transactions  and  par- 
ticularly in  connection  with  the  plat  of  Orant^  which  by  the  reference  made  to 
it,  becomes  as  much  a  part  of  the  act  of  sale  as  if  appended  to  it ;  we  cannot 
doubt  but  that  the  intention  of  defendant  in  laying  out  the  alley  was  that  the 
proprietors  of  all  the  lots,  whether  on  Felicity  or  St  Mary  street  should  equally 
enjoy  and  use  it  This  interpretation  is  consistent  with  what  may  t>e  supposed 
was  the  object  of  the  parties,  and  gives  effect  to  every  clause  of  the  act 

That  the  plat  produced  in  court  is  the  plat  referred  to  in  the  various  acts  of 
sale,  has  been  satis&ctorily  proved ;  for  although  it  seems  that  an  ineffectual 
search  was  made  for  it  in  the  office  of  the  Notary  before  the  institution  of  the 
suit,  it  was  produced  in  court  by  the  Notary  with  whom  it  was  deposited  on 
the  day  first  fixed  for  the  trial,  and  was  some  weeks  afterwards,  on  the  momiDg 
of  the  trial,  taken  from  his  office  and  brought  into  court^  the  Notary  being  then 
absent  from  the  city.  The  plat  was  properly  received  in  evidence  and  the 
words  **  in  common  to  all  the  lots,*'  between  the  lines  which  represent  the  alley 
arc  conclusive  that  the  dedication  was  not  for  the  exclusive  use  of  the  lots 
fronting  on  Felicity  street,  but  that  it  was  intended  equally  for  the  benefit  of 
those  fronting  on  St  Mary  street 

Judgment  affirmed. 

Rehearing  refiised. 


Municipality  Number  Two,  Praying  for  the  Opening  of  Benton  Street,  r. 
Maunsel  White  and  others. 

Both  the  exerciM  of  the  right  of  eminent  domain  and  the  powers  of  taxation  are  limited  ondcrlbe 
Oonitltution,  and  there  does  not  exist  either  in  the  Legislature  or  in  any  of  the  tnbdiTisioos  ef 
Borerelgnty,  a  power  of  apportioning  taxation  for  pablic  porposea,  whether  of  a  general  or  of  loesl 
character,  except  on  the  principal  of  equality  and  uniformity. 

The  Act  of  March  80th,  1832,  which  aathoriaes  the  Mayor  and  Oooncll  of  the  city  of  New  Orleaai  to 
open  any  street  in  the  city  of  New  Orleans,  and  directs  that  the  owners  of  all  the  lots  adjacent  to 
and  fronUng  the  part  of  the  street  to  be  opened,  shall  be  assessed  for  their  respectlTe  portions  ef 
the  benefit  dcrired  from  the  improvement;  and  the  Act  of  1S47,  which  prorides  that  the  ovnen 
of  all  property  which  may  be  beneilted  by  laying  oat,  opening  and  improTing  streets  in  eeofor- 
mity  with  existing  laws,  shall  be  bound  to  the  municipality  that  has  caused  such  improveoMots  to 
be  made,  and  within  the  limits  of  which  such  proper^  is  situated,  for  the  amount  of  their  proror- 
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tloot  of  flie  beneflt,  are  oneontUtittional,  Boch  aueMment  being  unequal  and  not  being  uniform.  MmncfFAurr 
nere  ia  no  other  mode  of  apportioning  a  tax  for  such  improvements  which  will  be  equal  and  ^^*  ^• 

,  bat  that  of  an  ad  ralorem  tax  on  all  property  holderi  within  the  district,  or  by  paying  Wein. 

I  oot  of  the  funds  derived  from  general  taxation. 


While  the  CoostltQtion  of  1S45  was  in  force,  the  Act  of  the  Legislature  of  1838,  declaring  that  the 
owners  of  all  the  lota  adjacent  to  and  fronting  the  p«rt  of  the  street,  opened  under  its  provisions, 
shflold  be  aaeeeaed  for  the  respective  portions  of  benefit  derived  from  the  improvement,  was  ad- 
Jndged  eonaatnUonai.  Articles  105  and  188  of  the  present  ConsUtution,  were  taken  literally  from 
fhe  Oonatltatlon  of  1845;  it  must  be  presumed  that  the  framers  of  the  present  OonsUtution  were 
aware  of  the  construction  they  had  received  from  the  Supreme  Court,  and  intended,  in  the  new 
Constitation,  they  should  have  the  same  meaning  and  effect.  The  constitutionality  of  the  Act  of 
1888  should  therefore  be  maintained.    SUdeH,  C.  J.,  dissenting,  with  whom  concurred  OampbeU,  J. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
c/1  B.  Wolfe,  for  plaintiffs.     Benjamin  A  Micou,  for  opponents  and  appel- 
lants.    H.  H.  Strawhridge,  for  J.  F,  Wheeler,  opponent  and  appellant 

Ogden,  J.  The  questions  involved  in  this  case  concern  the  constitutional 
rights  and  powers  of  a  co-ordinate  branch  of  the  government,  and  have  under- 
gone the  most  mature  deliberation  of  the  court  The  appellants,  as  owners  of 
property  contiguous  to  Benton  street,  which  has  been  recently  opened  by  the 
authority  of  an  ordinance  of  the  municipality,  resist  the  payment  of  the  amounts 
lor  which  they  have  been  respectively  assessed  for  their  properties,  of  benefit 
derived  from  this  public  improvement,  on  the  ground  that  the  several  Acts  of 
the  Legislature,  by  which  the  whole  burthen  of  paying  the  costs  incurred  for 
such  improvements  is  imposed  on  the  owners  of  property  contiguous  to  the 
newly  opened  street,  are  repugnant  to  the  Constitution,  and  therefore  void. 
The  two  provisions  of  the  Constitution  which  it  is  contended  are  violated  by 
those  Acts  of  the  Legislature,  are :  First,  the  Article  106,  which  declares  "  no 
etp09t  facto  law,  nor  any  law  impairing  the  obligation  of  contracts,  shall  be 
passed,  nor  vested  rights  be  divested,  unless  for  purposes  of  public  utility,  and 
and  for  adequate  compensation  previously  made.**  Second,  Article  128,  which 
dedares,  **  Taxation  shall  be  equal  and  uniform  throughout  the  State ;  all  pro- 
perty on  which  taxes  may  be  levied  in  this  State,  shall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  directed  by  law.  No  one  species  of  property 
shall  be  taxed  higher  than  another  species  of  property  of  equal  value,  on  which 
taxes  shall  be  levied;  the  Legislature  shall  have  power  to  levy  an  income  tax 
and  to  tax  all  persons  pursuing  any  occupation,  trade,  or  profession."  The 
Acts  of  the  Legislature,  said  to  be  in  opposition  to  these  provisions  of  the  Con- 
stitution, are  the  Acts  approved  March  dOth,  1832,  and  8d  of  May,  1847.  By 
the  first  of  these  Acts,  it  is  provided,  that  whenever,  on  the  petition  of  such 
portion  of  the  owners  of  property  in  the  neighborhood,  where  any  improve- 
ment of  any  street  or  public  place  is  desired,  as  to  the  Mayor  and  Council  of 
the  city  of  New  Orleans  shall  appear  sufficient,  and  when  the  Mayor  and  Coun- 
dl  shall  deem  such  improvement  necessary  or  highly  useful,  and  also  when- 
ever it  shall,  in  the  opinion  of  the  city  council,  be  necessary  or  desirable  for 
the  pablic  convenience  or  health,  to  lay  out,  form,  and  open  any  street  or  pub- 
lic place  in  any  part  of  the  city,  they  shall  have  the  power  to  cause  such  street 
to  be  opened,  widened  or  improved,  and  that  the  lots,  buildings  and  improve- 
ments, whether  of  individuals  or  corporations,  shall  be  taken,  removed,  and 
applied  to  that  purpose,  and  compensation  made  to  such  owners  for  any  loss 
or  damage,  exceeding  the  benefit  and  advantage  derived  to  them  firom  the  im- 
provement The  Act  provides  for  the  appointment  of  commissioners  of  esti- 
mate and  assessment,  and  vlirects  that  the  owners  of  all  the  lots  adjacent  to 
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MnriciPALiTT  and  fronting  the  part  of  the  street  so  opened,  shall  be  assessed  for  their  respec- 
tive portions  of  the  benefit  derived  from  the  improvement  The  subsequent 
Act  of  1847,  provides  that  the  owners  of  all  property  which  may  be  benefited 
by  laying  out,  opening  and  improving  streets,  in  conformity  with  existing  laws, 
shall  be  bound  to  the  municipality  that  has  caused  such  improvements  to  be 
made,  and  within  the  limits  of  which  such  property  is  situated,  for  the  amount 
of  their  proportion  of  the  benefit,  when  ascertained  and  finally  determined. 

In  the  case  of  the  opening  of  Roffignac  street,  7  Annual,  l^e  question  arose 
under  the  Act  of  1832,  what  precise  meaning  should  be  afBxed  to  the  expres- 
sions used  in  the  statute  limiting  the  assessment  to  the  lots  "  adjacent  to  and 
fronting  the  street  so  opened."  The  court  held,  that  the  word  adjacent  was 
synonymous  with  contiguous,  but  that  no  property  could  be  subject  to  assess- 
ment at  a  greater  distance  from  the  space  taken  for  the  public  use,  than  the 
front  line  of  a  lot  of  sixty-five  feet  The  court  say,  in  that  case,  "  we  have 
fixed  upon  the  distance  of  sixty-five  feet,  because  that  dimension  i^  the  largest 
front  of  what  may  be  denominated  a  full  lot  in  New  Orleans,  and  is  as  just  a 
standard  as  we  can  think  of."  The  appellants  are  owners  of  lots  which  are 
not  so  situated  as  to  fall  within  the  rule  laid  down  by  the  court  in  that  case  as 
rendering  them  liable  to  be  assessed ;  but  under  the  provisions  of  the  Act  of 
1847,  it  having  been  ascertained  and  determined  that  they  are  benefited  by 
the  opening  of  the  street,  they  are  liable  for  the  assessment  and  would  be  lia- 
ble, no  matter  how  distant  their  property  may  be  from  the  newly  opened  street, 
if  the  Acts  of  the  Legislature  in  question  are  to  be  deemed  and  held  constitn- 
tional  and  valid. 

In  the  case  referred  to,  of  the  opening  of  Roffignac  street,  the  constitution- 
ality of  the  Act  of  the  Legislature  of  1882  was  drawn  in  question,  and  the  pre- 
sent  Chief  Justice  of  this  court  did  not  concur  in  the  opinion  of  the  majority 
of  the  court,  but  referred  to  the  dissenting  opinion  delivered  by  him  in  the  case 
of  the  opening  of  Euphrosyne  street  In  the  views  expressed  by  him  in  that 
case,  we  fully  concur.  The  question,  however,  was  then  confined  to  the  ex- 
propriation of  the  ground  taken  for  the  new  street,  and  the  dissenting  opinion 
proceeded  no  further  than  a  denial  of  the  right  claimed  under  the  Act  of  the 
Legislature  to  take  the  property  of  an  individual  for  the  public  use,  and  pay 
him  for  it  in  the  real  or  supposed  benefit  done  to  his  other  property,  instead  of 
in  money.  We  are  now  called  on  to  decide,  whether  it  is  not  equally  a  violation 
of  the  Constitution  to  compel  individual  proprietors  determined  on  by  the  com- 
missioners, as  those  most  benefited  by  the  improvement,  to  bear  the  whcde 
burden  or  charge  of  an  improvement  thus  made  for  the  public  benefit 

The  principles  of  the  Constitution  invoked  by  the  appellants,  are  of  the 
highest  importance,  and  were  designed  to  render  the  rights  of  private  property 
sacred  and  inviolable,  and  they  do,  from  their  nature,  afford  the  most  ample 
constitutional  guaranty  against  any  abuse  of  the  legislative  power.  We  can- 
not doubt  that,  however  subdivided  the  State  may  be  into  cities,  towns  and 
parishes,  those  fundamental  principles  incorporated  into  the  Constitution,  must 
pervade  the  whole  system  of  the  body  politic,  and  regulate  and  control  all 
local  legislation.  There  would  be  but  little  guaranty  for  the  rights  of  proper- 
ty, if  the  dominion  of  the  principles  of  the  Constitution  was  not  over  all  the 
subdivisions  of  legislative  power  throughout  the  State. 

The  power  delegated  by  the  Legislature  of  legislating  for  municipal  or  paro- 
chial purposes,  must  be  exercised  in  strict  conformity  with  the  principles  of 
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the  CoDstitatioii,  and  the  question  is,  whether  consistently  with  the  restrictions 
imposed  by  the  two  clauses  in  the  Constitution  referred  to,  the  city  corporation 
hare  the  power  of  compelling  a  portion  of  the  property  owners  residing  in  a 
certain  locality,  to  pay  for  a  public  iroproyement  made  by  authority  of  a  local 
law  of  the  municipality  which  the  corporation  would  have  no  right  to  pass  ex- 
cept for  the  benefit  of  the  public  for  whom  they  are  allowed  to  legislate.  If 
such  proprietors  can  be  made  to  bear  the  whole  share  of  such  burthen,  on  the 
ground  that  they  alone  are  benefited  by  it,  on  what  principle  does  the  right 
of  the  council  to  pass  the  ordinance  rest  ?  The  power  is  not  claimed  for  the 
council  on  any  other  ground  than  that  of  their  right  to  legislate  for  the  public 
good  within  the  limits  of  the  corporation.  The  words  of  the  statute  conferring 
the  power  are,  that  "  whenerer  in  the  opinion  of  the  council  it  shall  be  neces- 
sary for  the  public  convenience  or  health  to  lay  out,  form,  or  open  any  street 
or  public  place  in  any  part  of  the  city.'*  The  private  interests  of  individuals  it 
was  not  intended  should  be  regarded  as  a  motive  for  the  action  of  the  council, 
in  adopting  the  ordinance ;  and  yet  the  cost  of  making  the  improvement  thus 
determined  on  as  a  means  of  public  utility,  is  charged  upon  the  individuals 
who  are  supposed  to  be  the  most  benefited  by  it  The  question  we  have  to 
meet  and  decide  is,  whether  the  power  thus  claimed  for  the  corporation,  right- 
fiiDy  exists  under  the  Constitution. 

In  arriving  at  a  conclusion  on  this  important  question^  we  are  much  aided  by 
the  thorough  investigation  this  whole  subject  has  undergone  in  the  State  of 
New  York,  and  though  the  decisions  rendered  by  the  courts  there  have  not 
been  uniform,  and  very  different  and  conflicting  views  of  the  subject  are  pre- 
sented in  many  of  them,  they  serve  to  illustrate  forcibly  the  construction  we 
leal  bound  to  give  to  our  own  Constitution  in  reference  to  the  same  subject 
matter.  In  the  case  reported  in  6th  Barlow's  Supreme  Court  Reports,  of  Ths 
PeapU  Ez  Bel  Po9t  etmlY.The  Mayor,  <£<3.,  of  Brooklyn^  it  was  held  that  the 
exercise  of  such  a  right  as  is  claimed  in  this  case  for  the  corporation,  was  a 
violation  of  an  article  of  the  Constitution  of  New  York,  which  provides  that 
private  property  shall  not  be  taken  for  public  use,  without  just  compensation^ 
In  favor  of  the  Mayor  and  Common  Council  of  Brooklyn,  it  was  contended^  that 
the  aasesament  was  an  exercise  of  the  taxing  power,  and  not  an  appropriation 
of  private  property  to  public  use,  and  that  it  came  within  the  legitimate  scope 
of  the  taxing  powers  conferred  on  the  corporatioa  by  the  Legislature.  In  the 
Constitution  of  New  York,  there  is  no  limitation  on  the  power  of  the  Legisla- 
ture in  r^ard  to  taxation,  and,  if  regarded  as  a  tax,  the  assessment  was  not 
obnoxious  to  any  principle  of  their  Constitution.  After  reviewing  their  con- 
flicting decisions  on  this  subject,  the  court,  in  that  case,  say :  **  If  it  was  not 
otherwise  manifest,  these  authorities  establish  the  position  that  the  assessment 
in  question,  is  not  a  tax  within  the  legal  meaning  of  that  term  ;  if  it  be  not  a 
tax,  then  it  must  be  an  attempt  to  take  private  property  which  requires  a  con- 
stitutional compensation,  for  there  is  no  middle  ground  on  which  to  stand" ; 
and  the  conclusion  by  that  course  of  reasoning  was  arrived  at,  that  the  assess- 
ment was  unconstitutional  This  was  not  the  decision  of  the  Court  of  Appeals 
of  New  York,  but  we  will  now  refer  to  what  is  said  by  that  tribunal  in  refer- 
ence to  the  above  decision  of  the  Supreme  Court.  In  the  case  of  The  People 
Ez  relat.  Griffin  et  at,  v.  The  Mayor  of  Brooklyn,  in  which  case  the  same  law 
was  maintained  to  be  constitutional,  Justice  Rugglcs,  who  delivered  the  opinion 
of  the  court,  plaoes  the  decision  expressly  on  the  ground,  that  such  assessments 
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are  lawful  and  constitutional  taxation.  He  says,  *'  the  assessment,  therefore, 
was  taxation,  and  not  an  attempt  to  exercise  the  right  of  eminent  domain ;  if 
there  he  any  sound  objection  to  the  assessment  as  a  tax,  it  must  he  an  objec- 
tion which  applied  to  the  principle  on  which  the  tax  is  apportioned,  becaose 
the  object  for  which  the  money  was  to  be  raised  is,  without  dispute,  one  for 
which  taxation,  by  a  different  rule  of  apportionment,  would  have  been  lawful'* 
He  then  proceeds  to  say,  that  "  the  power  of  taxation  and  of  apportioning  taxa- 
tion,  Is  vested  exclusively  in  the  Legislature,  unless  the  power  is  limited  and 
restrained  by  some  constitutional  provision ;  that  the  power  of  taxing,  and  the 
power  of  apportioning  taxation,  are  identical  and  inseparable,  and  that  since 
the  original  organization  of  the  government  of  New  York,  there  has  not  been 
any  such  constitutional  limitation  or  restraint  The  power  is  asserted  by  these 
decisions,  for  the  Legislature,  in  the  absence  of  any  constitutional  restriction 
whatever,  to  apportion  taxation  without  reference  to  the  locality,  or  to  any 
proportion  between  the  burthen  and  the  benefit,  and  in  express  terms  it  is  said 
that  the  power  is  vested  exclusively  in  the  Legislature,  of  assigning  to  each 
individual  his  share  of  the  public  burthens.''  In  this  very  able  decision  of 
Justice  Ruggles,  several  adjudicated  cases  are  referred  to,  in  which  a  distinc- 
tion which  had  been  drawn  between  street  assessments  and  taxation,  and  in 
reference  to  the  distinction  thus  attempted  to  be  drawn,  he  says,  *'  in  no  case 
has  it  been  adjudged,  that  street  assessments  are  not  made  by  virtue  of  the 
legislative  taxing  power." 

Applying  the  test  of  our  own  Constitution  to  the  principles  of  law  thus  re- 
cognized and  established  by  the  decisions  of  the  courts  of  New  York,  where 
this  subject  has  been  so  fruitful  of  litigation,  the  question  of  the  constitution- 
ality of  the  assessment  must  be  solved  in  the  negative.  Both  the  exercise  of 
the  right  of  eminent  domain,  and  the  power  of  taxation,  are  limited  under  our 
Constitution,  and  the  rule  with  us  is  deduced  not  from  general  principles,  but 
from  the  Constitution  itself,  that  there  does  not  exist  either  in  the  Legislature, 
or  in  any  of  the  subdivisions  of  State  sovereignty,  a  power  of  apportioning  tax- 
ation for  public  purposes,  whether  of  a  general  or  of  a  local  character,  except 
on  the  principle  of  equality  and  uniformity.  There  appears  to  be  no  other 
reason  for  the  distinction  which  has  been  drawn  between  an  assessment  and 
taxation,  when  resorted  to  for  the  purpose  of  defraying  the  expenses  of  a  pub- 
lic improvement,  than  the  fact,  that  the  Legislature  in  1882,  thought  proper  to 
provide,  that  the  costs  and  expenses  of  opening  new  streets  in  the  city  of  New 
Orleans,  which  had  been  previously,  under  the  Act  of  incorporation  of  the  city, 
paid  out  of  the  public  funds  in  the  city  treasury,  should  be  thereafter  paid  by 
what  is  called  assessments  for  benefits  on  the  lots  adjacent  to  the  newly  opened 
street  This  Act  had  only  the  effect  of  shifting  the  burthen  of  the  expense 
from  the  people  at  large,  who  paid  city  taxes,  to  individual  proprietors  of  lots 
in  the  neighborhood ;  it  was  not  the  less  a  tax,  because  the  burthen  was  im- 
posed on  a  few  property  holders  in  the  shape  of  what  was  called  an  assessment. 
There  existed  then  no  constitutional  restriction  of  the  power  of  taxation,  or 
the  exercise  of  eminent  domain,  and  the  validity  of  the  Act  of  the  Legislature, 
however  unjust  and  liable  to  abuse,  could  not  have  been  successfully  impeached. 
Under  our  present  Constitution  it  is  different,  unless  we  should  hold  that  the 
article  referred  to,  was  not  intended  to  apply  to  city  or  parish  taxes.  There  is 
what  may  be  called  an  obiter  dictum  to  that  effect,  in  the  decision  in  Second 
Municipality  v.  Duncan^  2  Ann.  182,  but  wo  cannot  subscribe  to  the  correct- 
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nem  of  the  opinion  expressed  by  the  court  on  that  point    We  consider  that    MnnapAUTr 
the  Constitution  established  equality  and  uniformity  to  be  the  principle  of  taX'  9.  ' 

atkni  throughout  the  State,  in  all  its  subdivisions  of  local  sovereignty.    No        '^'"^ 
State  government  has  ever  been  carried  on  without  the  delegation  of  the  taz^ 
ing  power  vested  in  the  Legislature,  to  subordinate  political  bodies,  as  necessa- 
ry for  their  existence ;  and  when  a  principle  is  laid  down  in  the  Constitution 
in  such  broad  terms,  limiting  the  exercise  of  that  power,  we  cannot  suppose 
its  opentti^n  was  intended  to  be  so  restricted  a3  to  leave  the  subordinate  bodies 
supreme  in  this  respect    The  power  of  taxation  is  a  power  of  all  others  most 
liable  to  abuse ;  it  was  the  object  of  the  framers  of  the  Constitution  to  guard 
against  that  abuse,  and  while  all  the  persons  and  property  within  the  limits  of  a 
district  for  which  a  local  government  is  established^  may  be  subjected  to  taxa^ 
tion  by  the  delegated  authority  of  such  government,  for  purposes  of  public  util- 
ity within  those  limits,  the  principle  of  equality  and  uniformity  required  *by 
the  Constitution,  must  be  preserved  in  the  apportionment  of  such  taxation, 
whatever  be  the  objects  on  which  the  tax  is  to  operate,  and  this  may  be  done 
without  circumscribing  the  power  of  discriminating  as  to  those  objects — it  being 
impossible  to  ascertain  the  precise  degree  of  benefit  which  is  derived  by  any 
or  by  all  of  the  property  holders  within  the  district,  from  any  public  improve- 
ment that  may  be  determined  on  by  the  local  authorities,  there  is  no  other 
mode  of  apportioning  a  tex  for  such  improvements  which  will  be  equal  and 
uniform,  but  that  of  an  ad  valorem  tax  on  all  property  holders  within  tiie  dis- 
tricty  or  by  paying  the  expenses  out  of  the  funds  derived  from  general  taxation, 
as  was  done  previous  to  the  Act  of  1832.     The  objection,  that  in  a  large  city 
the  benefit  of  local  improvements  is  not  felt  to  an  appreciable  extent,  except  in 
the  immediate  vicinity  of  such  improvements,  applies  equally  to  all  public  im- 
provements   Those  persons  residing  or  owning  property  in  the  vicinity  of  such 
improvemenU,  are  generally  the  persons  who  are  most  benefited  by  the  in- 
creased value  given  to  their  property,  but  as  such  improvements  are  made  by 
the  authority  of  laws  which  are  made  without  regard  to  any  private  interests, 
but  solely  for  the  public  welfare,  it  has  never  been  supposed  that,  for  the 
greater  advantage  thus  incidentily  derived  by  those    in  the  neighborhood  of 
the  many  improvements  which  are  constanly  carried  on  under  the  autho- 
rity of  general  and  of  local  legislation,  could  be  toxed  any  higher  than  others, 
on  account  of  such  superior  benefit  to  them. 

The  evil,  that  some  are  benefited  more  than  others,  while  all  must  be  equally 
taxed,  resulto  from  the  necessity  of  establishing  districts  by  definite  limits, 
within  which  the  powers  of  a  local  government  must  be  exercised,  and  is  an 
evil,  from  its  nature,  inseparable  from  taxation  under  any  form  of  representa- 
tive government  But  the  evil  complained  of  by  the  appellants,  under  the 
statates  of  1832,  by  which  certain  property  holders  within  the  district,  accord- 
ing to  the  judgment  of  commissioners,  are  compelled  to  improve  their  proper- 
ty in  a  mode  pointed  out  to  them,  and  pay  for  the  improvement  such  sums  as 
the  commissioners  may  deem  equivalent  to  the  benefit  derived  by  them,  would 
seem  to  be  an  invasion  of  the  private  right  of  property,  inconsistent  with  any 
but  a  despotic  government 

In  the  ca^e  of  Blanchet  v.  Manicipality  No,  Two,  13  L.  R.  325,  which  was 
an  appeal  from  a  judgment  confirming  the  report  of  commissioners  under  the 
Act  of  1832,  for  widening  Notre  Dame  street,  it  was  contended  that  the  widen- 
ing of  the  street  was  a  general  benefit  to  the  whole  community,  and  that  its 
funds  should  have  been  made  to  contribute  to  the  improvement  under  the  eighth 
58 
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section  of  that  Act,  which  declares  that,  if  the  commissioners  deem  the  im- 
provement to  be  one  tending  to  the  salubrity,  beauty,  benefit,  or  improvement 
of  the  whole  city,  it  shall  be  their  duty  to  assess  such  part  of  the  improTement 
to  the  Ma^i^r  and  city,  as  they  may  deem  equitable.  The  District  Court  had 
decided  that  the  improvement  was  not  sufficiently  and  generally  useful  •r  im- 
portant to  make  it  the  subject  of  a  tax  on  the  municipality,  and  in  confirming 
that  decision.  Judge  Martin  says :  "  The  Legislature  has  thought  fit  to  consti- 
tute the  commissioners  the  sole  judge  of  the  cases  in  which  the  improvementa 
are  of  so  general  a  nature,  as  to  demand  that  the  charges  attending  them  should 
not  be  borne  by  the  inhabitants  in  the  vicinity  of  which  they  are  made  alone,  bat 
by  the  whole  community."  The  courts  of  justice,  he  remarks,  are  open  to 
to  those  who  may  be  aggrieved  by  the  abuse  of  the  powers  of  the  commis- 
sioners, but  that  in  the  case  before  them,  clamors  had  been  heard,  but  there 
was  no  proof  that  the  parties  are  aggrieved.  We  cannot  believe  such  a  deci- 
sion could  have  been  made  under  the  present  Constitution  of  our  State.  At 
that  time,  there  was  no  constitutional  objection  to  the  law,  whether  yiewed  in 
the  light  of  a  tax  or  not,  the  power  of  the  Legislature  was  then  unrestricted, 
both  as  regards  taxation,  and  the  power  of  taking  private  property  for  public 
use,  and  against  the  abuses  of  such  an  extraordinary  power  over  the  property 
and  rights  of  individuals,  there  was  no  protection  except  the  very  inadequate 
one  furnished  by  the  supervision  of  the  courts  over  the  acts  of  the  commis- 
sioners ;  and  after  all,  there  being  no  certain  standard  for  the  judgment  of 
either  the  commissioners  or  the  courts,  an  irregularity  in  the  imposition  of  the 
burthens  and  charges  of  public  improvement  was  the  necessary  result.  Since 
that  time,  there  have  been  two  conventions  called,  and  in  both  the  Constitu- 
tions framed  by  them,  it  was  thought  proper  to  insert  the  clauses  above  referred 
to,  which  did  not  exist  in  the  old  Constitution,  and  which,  by  their  letter  as 
well  as  by  their  spirit,  are  in  opposition  to  such  legislation.  In  the  case  of 
Odkey  v.  The  Mayor  et  aZ.  1  L.  K  1,  in  which  the  constitutionality  of  an  ordi- 
nance of  the  municipality  laying  a  tax  for  paving  the  streets  was  considered, 
the  court  were  influenced  by  the  fact  on  which  considerable  stress  was  laid, 
that  there  was  nothing  in  the  Constitution  then  existing,  which  required  taxa- 
tion to  be  uniform,  although,  if  there  had  been,  it  is  probable  they  would  hare 
sustained  the  ordinance,  on  the  ground  which  is  stated,  that  as  the  tax  fell 
alike  on  all  who  stood  in  the  same  situation,  it  was  as  uniform  as  any  taxation 
could  well  be  {n  relation  to  the  subject  matter,  and  on  that  principle  we  are  not 
prepared  to  say,  there  could  be  any  valid  objection  to  our  present  laws,  which 
provide  a  uniform  mode  of  defV*aying  the  expenses  of  grading  and  prnving 
the  streets ;  but  the  question  involved  by  the  law  assessing  the  owners  of  con- 
tiguous lots  for  benefits  arising  from  the  opening  of  new  streets,  is  altogether 
difierent — it  seems  to  us  equally  repugnant  to  both  of  the  clauses  of  the  Con- 
stitution invoked  by  the  appellants. 

The  powers  of  the  corporation  which  may  be  exercised  without  infringing 
the  Constitution,  are  ample  for  all  purposes  of  public  utility.  Their  right  to  im- 
pose fines,  forfeitures,  and  penalties  for  violation  of  or  non-compliance  with  such 
regulations  as  may  be  prescribed  for  the  general  benefit  of  the  inhabitants,  is 
recognized  by  the  Constitution,  but  their  power  in  that  respect  as  well  as  in 
regard  to  laying  taxes,  has  been  guarded  against  abuse  by  the  Article  in  our 
present  Constitution,  which  did  not  exist  in  the  old  one,  granting  an  appeal  to 
this  court,  in  such  cases,  no  matter  how  small  the  sum  in  controversy  loay  be, 
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when  the  constitutionalttj  or  legality  of  such  tax,  fine,  penalty  or  forfeiture,     ^^^^2"" 
may  be  in  contestation.     We  feel  that  the  constitutional  guarantees  of  the  right  «• 

of  priTEte  property  and  the  freedom  from  any  other  than  equal  and  uniform 
taxation,  with  the  right  of  appeal  to  this  court  to  enforce  them,  would  be  of 
little  araO,  if  we  denied  to  the  appellants  the  relief  which  they  seek  in  the 
prraent  case. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  reversed,  and  the  proceedings  in  the  court  below  be  dismissed  at  the 
costs  of  the  appellees  in  both  courts. 

Justices  YooBHiBS  and  Buchanan,  concurring. 

SuDBLL,  C.  J.,  dissenting.  I  was  inclined  to  withdraw  from  the  decision  of  this 
eaoae,  having  some  interest  in  the  question  by  reason  of  proceedings  now  in  pro- 
gress with  reference  to  another  proposed  public  improvement  But  I  was  advised 
by  my  brethren,  that  I  had  no  legal  ground  for  withdrawal,  and  that,  on  the  con- 
trary, it  was  my  duty  to  take  part  in  the  decision  of  the  present  cause.  I  shall 
therefore  briefly  state  my  views. 

The  subject  of  assessment  under  the  Act  of  1832,  underwent  elaborate  ar- 
guneot  before  the  Supreme  Court,  organized  under  the  Constitution  of  1845. 
The  subject  being  deemed  of  great  public  importance,  the  case  was  held  under 
advisement  for  a  long  time ;  and  the  decision,  under  all  these  circumstances, 
most  be  regarded  as  the  result  of  a  diligent  and  deliberate  judicial  investiga- 
tion by  the  court  of  last  resort 

In  the  case  of  the  opening  of  Euphrosine  and  Roffignac  streets,  to  which  I 
refer,  I  dissented  upon  the  question  as  to  the  mode  of  paying  a  proprietor 
whose  land  is  taken  for  public  use ;  but  did  not  differ  upon  the  question  of  as- 
sessing proprietors  of  lots  fronting  upon,  or  adjacent  to  the  proposed  improve- 
ments. The  other  members  of  the  court  were  unanimous  in  the  opinion  de- 
livered by  the  Chief  Justice,  and,  to  the  best  of  my  recollection,  I  concluded 
that  in  future  cases;  I  would  consider  the  whole  doctrine  as  settled. 

Such  would  probably  have  been  my  course,  if  other  cases  of  assessment 
mider  this  Act  had  come  before  the  former  court  under  the  Constitution  of 
1845.  There  is  greater  reason  for  a  similar  concurrence  under  the  present 
Constitution.  The  reason  is  this.  The  Articles  105  and  123  of  our  present 
Constitution,  are  taken  literally  from  the  Constitution  of  1845.  Both  relate  to 
Babjects  of  the  gravest  importance.  In  copying  those  words  from  the  Consti- 
tution of  1845,  we  must  presume  the  framers  of  the  present  Constitution  were 
aware  of  the  construction  they  had  received  from  the  Supreme  Court,  and 
intended  that,  in  the  new  Constitution,  they  should  have  the  same  meaning 
and  effect  I  have  no  doubt  that  in  framing  the  instrument,  the  cautious  pre- 
servation of  the  very  words  in  this  and  several  other  cases,  was  dictated  by 
the  important  consideration,  that  they  had  been  the  subject  of  judicial  inter- 
pretation. I  conceive  the  interpretation  of  a  new  Constitution  to  be  eminent- 
ly a  case  in  which  the  judicious  maxim  should  be  applied — Si  de  interpreta- 
tione  legis  qusoratur,  in  primis  inspiciendum  est  quo  jure  ci vitas  retro  in 
efusmodi  casibus  usa  fuisset  See  also  McKee  v.  Ellu^  2  Ann.  166,  and  the 
able  arguments  of  council  as  there  reported. 

I  have  felt  it  my  duty  to  give  expression  to  this  theory  of  constitutional  in- 
terpretation, because  this  court  is  now  at  the  outset  of  its  career ;  and  it  is  of 
grave  importance  that  some  landmarks  of  constitutional  interpretation  should 
be  designated. 
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Let  it  be  observed,  that  in  the  following  cases,  the  o{>eration  ol  the  Act  of 
1832,  after  the  adoption  of  the  Constitution  of  1645,  was  either  expressly  or 
tacitly  recognized :  Matter  of  Claiborne  Hreet,  4  An.  7.  Matter  of  Exchange 
Alley^  4  An.  4.  Mallard  v.  City  of  Lafayette^  5  An.  112.  Municipality  Jfo. 
One  Y.  Young^  5  Ann.  862.  Boulat  y.  Municipality  Jfo.  TVoo,  5  An.  863. 
MeLaughland  y.  Municipality  No.  TV^o,  5  An.  504.  Matter  of  Boffignac 
itreetj  7  An.  77^  Matter  of  Euphroeine  street,  7  An.  72.  Moreover,  an  Act 
similar  to  that  of  1882  was  enacted  in  1846,  to  provide  for  opening  and  im- 
proving streets  and  poblic  places  in  the  city  of  Lafayette.  Acts  of  1846,  p. 
188,  sec.  4. 

I  may  add,  as  not  inappropriate  to  the  subject  of  constitational  interpreta- 
tion, that  three  of  the  Judges  who  occupied  seats  in  the  court  which  has  re- 
cently gone  out  of  existence,  were  members  of  the  convention  of  1845,  amoog 
them  the  late  Chief  Justice^  who  was  a  prominent  member  ef  the  Judiciaiy 
Oomniitte  in  that  convention,  and  whose  recent  retirement  fhnn  the  bench  I 
deem  a  public  loss. 

In  conclusion  upon  a  subject  which  I  consider  a  matter  of  settled  doctrine, 
and  no  longer  ret  noea,  I  think  it  not  improper  to  add  a  few  words  respectiiig 
the  theory  of  the  Act  of  1882. 

Its  object  is  to  avoid  ^he  injustice  of  general  taxation  for  a  special  local  ob- 
ject. It  professes  to  apportion  the  assessment  according  to  the  maxim,  thai  he 
who  receives  the  advantage,  ought  to  sustain  the  burden^  and  to  exact  from 
each  of  the  parties  assessed,,  no  more  than  his  just  share  of  the  burden  accord- 
ing to  this  equitable  rule  of  apportionment  See  People  v.  The  Mayor  qf 
Brooklyn.  New  York  Court  of  Appeals^  and  cited  by  £u8tis,.C.  J.,  in  the  case 
above  mentioned. 

At  the  same  time  as  such  improvements  may  be  not  only  productire  of  local 
advantage,  but  also  tend  to  tbe  salubrity  and  benefit  of  the  whole  city,  the 
statute  provides  that  in  such  cases  a  just  and  equitable  portion  of  the  expense 
may  be  assessed  upon  the  city.- 

Thero  is  more  justice  in  this  theory  than  in  making  the  city  treasury,  which 
is  the  result  of  the  contribution  of  all  the  inhabitants,,  pay  the  whole  expense 
of  an  improvement  enuring,,  in  a  considerable  degree,  to  tlie  special  advantage 
of  a  few. 

It  is  upon  this  principle,  that  for  many  years  the  expense  of  paving  has  been 
apportioned  between  the  municipal  or  city  treasury,'  and  the  owners  of  pro* 
perty  fronting  on  the  street  paved.  See  City  of  Lqfayette  v.  Orphan  Aeyluwi, 
4th  Ann.  2. 

To  illustrate  the  equity,  let  us  suppose  a  case.  It  is  proposed  to  open  a  pub- 
lic square  in  that  portion  of  the  city  formerly  known  as  Lafayette.  It  is  ob- 
vious that  a  proprietor  of  a  dwelling  house,  fronting  on  the  contemplated 
square,  will  derive  a  greater  benefit  than  the  proprietor  of  a  dwelling  house  at 
the  other  end  of  the  city,  some  miles  off*,  in  the  late  8d  Municipality.  It  would 
be  unjust  they  should  both  bear  the  burden  in  equal  proportions,  as  would  be 
the  case  if  the  improvement  were  paid  for  out  of  the  city  treasury,  whose 
coffers  are  filled  by  the  contribution  of  the  landed  pnqiuietors  of  the  whole 
city. 

I  concede  that  the  system  of  local  assessment  is  liable  to  abuse,  for  which 
reason  courts  should  scrutinize  its  application  with  care,  and  also  see  that  an 
equitable  share  of  the  burden  should  be  borne  by  the  public    Bat  it  will  be 
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Mart  S.  Smith  v,  John  Nettles. 

Od  flie  lit  of  Jamiary,  1841,  A.  bought  a  slare  for  the  price  of  $1200,  payable  in  three  equal  annual 
^  which  bore  ten  per  cent,  interest  after  maturity.  On  the  Ist  of  January,  1845,  the 
r  paid  1800;  the  question  being  how  the  payment  should  be  imputed,  JEMd:  it  must  be 
as  indicated  by  0.  0.,  Art.  S160,  ilrst  to  the  interest  accrued  on  the  whole  debt,  without 
referenco  to  the  installments,  and  not  to  the  extinguishment  of  the  installments,  principal  and 
fntereai,  in  the  order  of  their  maturity,  without  reference  to  any  interest  that  might  hate  accrued 
OB  s  mdMequent  installment  at  the  time  of  the  particolar  payment. 

a  a,  Art.  SIM,  «fia,  siei,  im,  ises,  sioe. 

APPEAL  from  the  District  Court  of  the  parish  of  East  FeKciana, *  J. 
Merrickj  for  plaintiff  and  appellant: 

The  property  wws  productive,  and  of  the  kind  which  would  bear  interest  by 
the  operation  of  law. 

The  debt  was  for  a  single  sum,  which  became  divisible  into  installments  only 
by  reference  to  the  terms  of  sale.  No  notes  or  other  obligations  were  given, 
and  all  parties  looked  to  the  proces  verbal  of  the  adjudication  for  their  protec- 
tioD. 

ToolHer  would  have  inquired,  whether  the  payments  would  extinguish  my 
ooe  of  the  credits,  aad  imputed  it  so  that  the  creditor  should  not  receive  hi9 
pay  in  small  sums  upon  each  credit     7  Toul.  183. 

We  contend^  however,  that  each  adju  lication  was  a  single  debt,  due,-  it  is" 
tme,  by  iiiBtallments ;  and  that  all  of  them  wero  equal ;  and  that  the  payments 
should  be  imputed  first  to  the  interest  due  on  the  whole  debt,  and  then  to  the 
prindpaL 

Article  2160  of  the  Civil  Code  declares,  that  the  debtor  cannot  impute  to 
the  payment  of  the  capital,  any  payment  he  may  make  when  there  is  interest 
or  rent  due.    1  N.  S.  571, 8  Rob.  862/ 

Each  adjudication  was  a  distinct  debt,  which  bore  interest  as  the  installments 
fell  due  as  an  entire  thing.  It  was  a  single  obligation,  maturing  by  install- 
ments ;  and  the  debtor,  who  neglected  to  pay  by  installments,  could  not  refuse 
to  apply  the  payment  to  the  interest  first  fn  potestate  ejus  est,  qui  ex  pluri- 
bus  cobtractibus  pecuniam  debet,  tempore  solutionis  ex  primere  in  quam  cau- 
sam  reddat  Quod  si  debitor  id  non  iacit,  convertitur  electio  ad  eum  qui 
accepit.  Si  neuter  voluntatum  suam  expressit ;  prius  in  usuras  id  quod  solvi- 
tar,  deinde  in  sortem  accepto  feretur.  Codex.-  viii,  p.  48,  const  1.  The  text, 
the  court  will  observe,  applies  to  the  interest  due  upon  a  number  of  contracts. 

It  is  contended  by  the  defendant,  that  each  obligation  contains  three  distinct 
debts — thirty-three  in  all ;  and  that,  being  of  like  nature,  the  imputation  must 
be  made  to  the  one  first  falling  due  or  the  most  ancient  I  think  it  has  been 
aafficiently  shown  in  reply,  that  there  is  but  a  angle  obligation  in  each  case, 
and  that,  all  things  being  equal,  the  imputation  of  payment  should  be  made 
proportionably  to  each  obli^tion,  and  covering  first  the  interest  C.  G.  2162. 
3  Ann.  852,  Adams  v.  The  mLnh  of  Louisiana. 

The  English  text  of  Article  No.  2162,  has  modified  the  Article  No.  166  of 
the  old  Code,  which  read,  that  the  imputation  should  be  made  to  the  most 
burdensome  debt     The  French  text  in  both  Codes  is  the  same.     Giving  weight 

*  It  dMi  Ml  appMur  firom  tha  record,  before  what  JTodge  this  cat«  wma  tried. 


Wbxtb. 


readOy  foreseen,  that  if  the  whole  charge  of  local  improvements  is  to  be  borne    MundPAurr 
by  the  city  treasury,  grievous  abuses  might  be  practised  upon  the  inhabitants 
generally,  to  subserve  the  local  interests  of  designing  men  holding  property  in 
a  particular  neighborhood. 

Oakpbbll,  J.    I  concur  in  the  opinion  of  the  Chief  Justice. 
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Bmrh         to  the  English  text,  under  the  Constitution  of  1812,  and  there  is  no  difficulty 
NnrrLis.        ^^  making  the  proportioned  imputation  of  payment 

But,  there  is  a  aictum,  not  a  decision,  in  6  N.  S.,  which  is  based  on  Toullier, 
who  relers  to  the  Digest,  1.  46,  t.  3,  1.  89,  sec.  2,  relied  on  by  the  defendant, 
which  says,  that  the  most  ancient  debt  is  the  one  which  first  fell  due.  By 
reference  to  the  place  cited  in  the  Digest,  it  will  appear  that  there  were  two 
different  contracts,  bearing  different  rates  of  interest ;  and  that  it  was  stipulated, 
that  one  should  be  paid  before  the  other ;  and  it  was  decided,  that  it  was  more 
in  accordance  with  custom  to  extinguish  the  debt  first  due,  bearing  the  least 
rate  of  interest  The  creditor  stipulating  this  had  an  interest,  and  a  right, 
that  the  debt  bearing  the  least  rate  of  interest  should  be  first  extinguished. 
Whether  the  amendment  of  the  old  Code  contained  in  No.  2162  of  the  new 
Code,  is  a  blunder,  or  not,  it  is  very  like  this  conclusion  of  the  ancient  juris- 
consult 

Winter^  for  defendant : 

No  imputation  is  made  by  either  plaintiff  or  defendant  at  the  time  of  pay- 
ment The  law  then  must  make  it  It  will  impute  them  to  the  installments 
in  the  order  of  their  maturity — to  that  first  due — because  it  is  clear  that  this 
was  the  debt  which  the  debtor  had  at  the  time  most  interest  in  discharging. 
C.  C.  2162 ;  Hennen»s  Dig.,  vol.  2,  p.  1162,  §  8.  If  the  French  text  of  the 
latter  clause  of  this  article  is  to  prevail,  (and  it  is  in  accordance  with  the  Code 
of  Napoleon,  and  the  corresponding  Article  of  the  old  Code,)  the  parents 
are  to  be  so  imputed,  because  the  installment  first  due  is  *'  la  plus  ancienne" 
6  N.  S.,  118 ;  Lanusse  v«  Lanua,  The  English  text  of  this  clause  seems  clearly 
erroneous— it  is  in  direct  opposition  to  the  first  clause  of  the  same  Article — ^for 
the  debt  which  the  debtor  has  the  most  interest  in  discharging,  cannot  be, 
under  any  circumstances,  the  least  burdensome.  It  is  a  direct  contradiction  in 
terms.  The  English  text  of  the  old  Code  reads,  "the  most  burdensome;" 
which  is  in  harmony  with  the  rest  of  the  Article — though  we  think  the  Frenc** 
text  is  undoubtedly  the  correct  reading. 

Slidell,  C.  J.,  This  case  presents  a  questioki  as  to  the  imputation  of  pay- 
ments. 

The  facts  of  the  case  are  these :  At  the  probate  sale  of  the  estate  of  Cm- 
well  Smithj  deceased,  administered  by  plaintiff,  the  defendant  bought  slaves, 
amounting  in  the  aggregate  to  $14,625.  They  were  purchased  in  eleven  lots, 
and  at  the  following  prices,  respectively :  $1200,  $1636,  $1530,  $316,  $1300, 
$1160,  $852,  $1505,  $1401,  $3000,  $825. 

The  terms  of  sale  were,  "  sold  on  a  credit  of  one,  two  and  three  years,  equal 
installments,  from  this  date,  (January  4,  1841,)  the  purchase  money  to  be 
secured  by  approved  personal  security,  and  the  purchaser  to  consent  and  agree 
that  the  proces  herbal  be  recorded  in  the  mortgage  records  of  the  parish  of 
East  Feliciana,  and  have  the  force  of  a  final  judgment  for  the  amount  of  the 
respective  purchases,  until  full  and  final  payment  The  personal  property 
will  be  sold  on  a  credit  of  twelve  months,  the  purchase  money  to  be  secured 
by  approved  personal  security.  All  the  purchase  money  to  bear  ten  per  cent, 
after  due,  until  paid.'^ 

The  purchaser  signed  each  adjudication  in  the  probate  sale,  which  consti- 
tuted both  the  title  and  the  obligation  of  the  purchaser,  the  total  price  of  each 
lot,  without  any  reference  to  the  installments,  being  named. 

The  payments  were  nearly  all  made  after  the  maturity  of  the  last  install- 
ment, and  were  continued  on  for  eleven  years  after  the  maturity  of  the  first 
installment,  and  consisted  of  twenty  payments.  No  imputation  of  payment 
was  made. 

The  defendant  contends  that  his  debt  is  entirely  extinguished  by  these  pay- 
ments. The  only  question  presented  is,  how  must  these  payments  be  imputed  ? 
The  defendant  claims  that  they  shall  be  applied  to  the  extinguishment  of  the 
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iostallmeiits,  principal  and  interest,  in  the  order  of  their  maturity,  without  Smith 
reference  to  any  interest  tliat  might  have  accrued  on  a  subsequent  installment  nbttlks. 
at  the  time  of  the  particular  payment.  If  he  was  correct  in  this  view,  in 
which  he  was  sustained  by  the  judgment  of  the  lower  court,  his  debt  was 
entirely  extinguished  by  the  payment  of  $362  60,  made  February  15th,  1858. 
The  plaintiff  says  the  payments  must  be  imputed  first  to  the  interest  accrued 
on  the  whole  debt,  without  reference  to  the  installments.  If  he  is  correct,  the 
defendant  still  owes  a  considerable  sum,  the  difference  resulting  from  the 
different  methods  of  imputation. 

It  will  simplify  this  discussion,  to  consider  first  the  effect  of  a  payment,  sup- 
posing the  debtor  had  bought  a  single  slave.  We  will  afterwards  consider  it 
with  reference  to  the  actual  case  of  several  simultaneous  purchases  from  the 
same  vendor. 

Let  us  state  the  case  then  thus :  on  the  4th  January,  1841,  defendant  buys  at 
a  probate  sale,  the  negro  Solomon^  for  the  price  of  $1200,  payable  on  a  credit 
of  one,  two  and  three  years  from  the  date  of  sale,  in  equal  installments,  all  to 
bear  ten  per  cent  interest  after  maturity,  if  not  punctually  paid.  He  therefore 
owes  $400  due  4th  January,  1842;  $400  due  4th  January,  1848;  $400  due 
4th  Janoary,  1844 ;  and  is  liable  for  ten  per  cent  interest  on  each  after  its 
maturity. 

Let  us  now  suppose  that  on  the  1st  January,  1845,  he  makes  a  payment  of 
$300,  and  nothing  is  said  or  done  at  the  time  by  himself  or  the  creditor,  except 
the  simple  payment  of  the  money  by  the  one  and  its  receipt  by  the  other. 
How  will  the  law  impute  this  payment  ?  We  think  this  question  may  be  an- 
swered by  the  application  of  the  principle  announced  in  the  2161st  Article  of 
our  Code.  The  debtor  of  a  debt  which  bears  interest  or  produces  rents,  cannot 
without  the  consent  of  the  creditor  impute  to  the  reduction  of  the  capital  any 
payment  he  may  make,  when  there  is  interest  or  rent  due.  Or,  to  use  the  more 
accurate  and  full  language  of  the  French  text,  of  which  the  English  is  an  im- 
perfect and  earless  translation — Le  debiteur  d*une  dette  qui  porte  inter^ts,  ou 
d^une  chose  qui  produit  des  loyers,  ne  pent  pas,  sans  le  consentement  du  crean- 
der,  imputer  le  payement  qu'il  a  fait  sur  le  capital,  lorsqu^il  y  a  des  interdts 
ou  des  loyers  dues.  Tout  payement  qui  n^eteint  pas  k  la  fois  le  capital  ou  les 
int^rets  doit  s*imputer  d*abord  sur  les  LnterSts.  This  is  an  adoption  of  the 
role  of  the  Roman  Law.  Si  neutor  voluntutem  su  am  expressit ;  prius  in  usu- 
ras  id  quod  soloitur,  deinde  in  sortem  accepto  feretur ;  Code  de  Solutionibus, 
§  43.  And  not  only  does  our  law  so  make  the  imputation,  but  it  forbids  it  to 
be  made  otherwise  without  the  express  consent  of  the  creditor,  thus  refusing 
in  the  particular  case  the  faculty  which  in  general  the  law  accords  the  debtor 
of  declaring  when  he  makes  a  payment,  what  debt  he  means  to  discharge, 
Art  2159.  The  rule  of  imputation  first  to  interest  is  certainly  an  equitable 
one.  Otherwise  the  debtor,  prompted  by  regard  to  self,  would  naturally  prefer 
to  impute  his  payment  on  the  capital,  in  order  to  extinguish  that  portion  of  the 
debt  bearing  interest,  leaving  unpaid  a  liability  not  bearing  it,  to  the  manifest  in- 
jury of  the  creditor.  The  rule  is  also  peculiarly  equitable  in  the  case  of  a  debt 
originating  in  the  sale  of  an  object  capable  of  yielding  a  revenue  to  the  pur- 
chaser; as  of  land  susceptible  of  yielding  fruits,  or  a  slave,  the  benefit  of 
whose  labor  is  enjoyed  by  the  purchaser.  Such  a  consideration  induced  the 
lawgiver  to  put  on  a  favored  footing  that  particular  class  of  contracts.  While 
in  ordinary  cases,  where  there  is  no  stipulation  for  interest,  it  fs  due  only  from 
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the  time  the  debtor  is  put  in  mora^  yet  when  the  sum  is  due  for  propertj 
isimm.       yielding  a  revenue,  interest  is  due  from  the  time  the  principal  is  payable  with- 
out any  demand.     G.  0.  1932,  1933. 

Is  there  anything  in  the  Article  2162,  which,  justly  interpreted,  can  be 
considered  as  overriding  in  this  supposed  case  the  equitable  rule  enumerated  in 
Article  2160.  It  tells  us  in  its  first  clause :  "  When  the  receipt  bears  no  inipa- 
tation,  the  payment  must  be  imputed  to  the  debt  which  the  debtor  had  at  the 
time  most  interest  in  discharging,  of  those  that  are  equally  due,  otherwise*  to 
the  debt  which  has  fkllen  due,  though  less  burdensome  than  those  which 
are  not  yet  payable."  The  second  clause,  as  given  in  the  English  text,  seems 
a  palpable  blunder  of  the  translator,  when  brought  into  juxta-position  with 
the  rest  of  the  section  on  the  subject  of  '*  the  imputation  of  payments.*'  Look- 
ing to  the  French  text  which  is  taken  terlatim  from  the  Napoleon  Code,  we 
read  as  follows :  *^  Si  les  dettes  sont  d'^gale  nature,  Timputation  se  fait  sor  la 
plus  ancienne ;  toutes  choses  6gales,  elle  se  fait  proportionnellement'* 

Now  it  is  quite  clear  that  if  the  debt  for  the  price  of  the  slave  Solomon^ 
were  payable  in  a  single  installment,  the  pa3naEient  would,  in  the  absence  of  the 
creditors  consent  to  the  contrary,  be  imputed  first  to  interest,  and  then  to 
principal.  Is  thci  case  affected  by  the  fact,  that  the  debt  for  the  price  was  paya- 
ble in  three  installments?  The  natural  construction  of  Article  2163,  seems  to 
point  to  the  case  of  distinct  debts.  Can  we  say,  here  are  three  distinct  debts, 
and  we  must  therefore  impute  the  whole  payment  to  the  interest  "knd  principal 
of  the  first  installment,  because  that  is  the  oldest  in  its  maturity  ?  It  seems 
to  us  this  would  be  an  unreasonable  mode  of  considering  the  contract.  The 
purchase  of  the  slave  was  a  single  contract,  the  price  a  single  price.  The 
division  into  installments,  did  not  destroy  its  unity  and  entirety  to  such  an 
extent  as  to  make  those  distinct  debts  within  the  reasonable  purview  of  Article 
2162,after  they  had  all  matured.  Otherwise  we  should  have  the  anomaly  of  a 
debtor  paying,  without  the  consent  of  the  creditor,  the  capital  of  a  part  of  the 
price  of  the  thing  sold,  which  capital  was  bearing  interest,  yet  avoiding  the 
payment  of  interest  of  another  part  of  the  price,  which  interest  was  bearing 
no  interest,  and  this,  while  he  was  enjoying  the  revenue  of  the  thing  sold.  A 
conclusion  so  inequitable  is  repelled  by  the  general  intendment  of  the  section, 
which  must  be  construed  with  a  just  reference  to  all  its  provisions. 

In  saying  the  price  was  an  entire  price,  we  speak  with  reference  to  the  sub- 
ject-matter, the  doctrine  of  imputation,  which  has  its  own  rules  founded  on 
practical  considerations  of  equity  and  common  sense.  Questions  of  prescrip- 
tion and  others  referred  to  in  argument  would  involve  other  elements  and 
principles  proper  to  themselves,  a  reference  to  which  might  perhaps  embar- 
rass rather  than  aid  us  in  the  present  discussion. 

The  above  principle  of  imputation,  if  true  in  the  supposed  case,  is  equally 
true  in  its  application  to  the  debts  for  the  eleven  purchases.  They  were  all 
contracted  on  the  same  day,  all  had  the  same  dates  of  maturity,  all  bore  raort^ 
gage,  all  the  same  rate  of  interest,  were  all  due  to  the  same  creditor,  and  the 
payments  from  time  to  time,  were  made  generally,  without  any  application  by 
either  party  to  the  price  of  any  particular  purchase.  Debtor  and  creditor  may 
be  considered  under  these  circumstances  as  treating  the  whole  indebtedness  as 
one  for  all  the  purposes  of  imputation,  after  all  the  installments  become  due. 

Of  course,  the  snmll  payments  made  in  1842,  before  the  second  and  third 
instalments  matured,  must  be  imputed  first  to  the  interest  accrued,  after  matu- 
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lily,  QDtQ  date  of  pajment^  on  the  first  installments,  and  thei^to  the  capital  of 
fint  installments;  for  the  rule  is  dear  that  imputation  must  be  made  to  the 
debt  due.    Art  2162. 

The  payments  made  after  all  the  installments  fell  due,  are  to  be  imputed  first 
to  the  payment  of  all  accrued  interest  on  the  entire  indebtedness,  and  the  sur- 
plus if  any  to  the  entire  unpaid  capital. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Oourt  be  reversed, 
and  that  this  cause  be  remanded  for  the  purpose  of  stating  an  interest  account 
aoo(»ding  to  the  principles  announced  in  the  opinion  of  this  court,  and  render- 
ing judgment  for  the  balance  to  be  so  ascertained,  and  interest  with  mortgage 
and  priWlege  upon  the  respective  slaves,  for  the  respective  unpaid  portions  of 
their  price,  and  for  due  proceedings  to  law,  the  defendant  to  pay  the  costs  of  the 
appeal. 

BucHANAH,  J.  The  distinguishing  feature  of  this  case  is,  that  all  the  install- 
ments of  the  price  of  the  slaves  have  always  remained  in  the  same  hand,  both 
before  and  since  maturity.  Under  these  circumstances,  the  three  debts  created 
by  the  contract,  that  is  to  say,  the  obligations  to  pay  three  distinct  sums  at 
three  different  terms,  each  bearing  interest  fi*om  maturity,  were  reunited  into 
one  debt,  at  the  maturi^  of  the  last  obligation,  and  the  imputation  of  pay- 
ments made  after  that  date,  may  be  with  propriety  made  as  in  the  case  of  a 
tin^e  debt 

I  therefore  concur  in  the  decision  just  pronounced. 


A.  LxcouBT  V.  MoBeah,  Willard  &  Go. 

DeflendaBt  was  toed  on  an  aoceptonce  drawn  bf  the  ira  of  vhloh  he  wai  a  member ;  his  only  plea 
VM,  that  it  was  an  Indlridnal  transaction  of  his  co'partner,  not  connected  with  the  business  of 
Om  ftrm,  and  giTen  for  the  acoonunodatlon  of  the  drawers.  Sdd :  Under  the  issue,  the  plaintiflT 
was  not  booDd  to  prore  the  endorsement  of  the  payee. 

APPEAL  from  the  first  District  Court  of  New  Orieans,  Larue,  J. 
H.  Oriffouy  for  plaintiff    Field  <k  Oleottj  for  defendant  and  appellant 

Camfbbll,  J.  This  suit  was  instituted  against  MeBean,  Willard  dt  Co.,  the 
acceptors  of  a  bill  of  exchange,  drawn  at  St  Louis,  February  23,  1858,  by 
KeUum  S  Maton^  payable  to  their  own  order,  ninety  days  after  date. 

Peter  H,  WiUard,  one  of  the  defendants  and  a  member  of  the  said  firm,  for 
answer,  says  that  the  acceptance  sued  on  was  an  individual  transaction  of  his 
eo>partner,  McBean,  in  nowise  connected  with  the  business  of  the  firm,  and 
given  for  the  accommodation  of  the  drawers,  without  their  knowledge  or  consent 
Judgment  was  rendered  for  the  plaintifi^  from  which  judgment  this  appeal  has 
been  prosecuted. 

The  plaintiff  having  alleged  that  the  defendant  was  indebted  to  him  upon 
the  bin  of  exchange  annexed  to  his  petition,  and  the  defendant  having  pleaded 
solely  in  defence,  that  he  was  not  liable,  because  the  acceptance  was  given  to 
his  partner  in  the  name  of  the  firm,  for  this  partner's  individual  transaction,  we 
think  he  is  limited  to  that  defence,  and  that  plaintiff  was  not  required  under 
such  a  plea,  to  prove  the  payee's  endorsement 

Judgment  aflirmed. 
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S.  Pollock  v.  V.  Williams — B.  L.  Mann,   Garniehee. 

PUiDtlff  mast  apply  for  or  cause  a  ^./b.  to  issue  against  hfs  judgment  debtor  before  he  can  pro* 
oeed  against  the  garnUhee,  under  the  Act  of  Mareh  SOth,  1880. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Jourdan,  for  plaintiffr  Eaee  &  Foster,  for  garnishee  and  appellant 
Campbell,  J.  The  plaintiff  having  obtained  judgment  for  a  sum  of  monej 
against  Vincent  Williams,  filed  his  petition,  suggesting  that  B.  Z.  Mann  held 
in  his  hands  rights,  credits,  moneys  and  effects,  belonging  to  his  judgment 
debtor,  and  praying  that  he  be  cited  as  garnishee,  and  ordered  to  answer  inter- 
rogatories. 

The  garnishee,  upon  being  served  with  the  interrogatories  and  order  of  the 
court,  addressed  an  informal  letter  to  the  judge,  stating  that  he  had  never  had 
but  one  transaction  with  WillianUy  the  judgment  debtor ;  that  he  bad  stored 
hay  with  him  and  made  payments  on  account;  that  bills  had  not  yet  been 
presented ;  but  that  upon  a  settlement,  he  would  probably  be  indebted  in  the 
sum  of  two  hundred  dollars,  more  or  less,  which  amount  he  proffered  to  hold 
subject  to  the  order  of  the  court  .This  letter  having  been  filed  as  an  answer, 
plaintiff  ruled  the  garnishee  to  show  cause  why  judgment  should  not  be  ren- 
dered against  him  for  $600,  and  interest,  the  amount  of  his  judgment,  on  the 
ground  that  each  interrogatory  was  not  answered,  dbc.  In  answer  to  this  rule, 
the  garnishee,  under  oath,  declared  that  he  was  unable,  until  a  settlement 
should  be  made,  to  answer  more  fully ;  that  in  consequence  of  the  garnish- 
ment, he  would  pay  nothing  to  defendant,  and,  upon  a  settlement,  would  make 
full  answers ;  for  which  purpose  he  prayed  time.  The  Judge  being  of  opinion 
that  the  answer  of  garnishee  did  not  exclude  the  possibility  of  his  having  pro- 
perty belonging  to  defendant,  made  the  rule  absolute,  and  the  garnishee  has 
appealed. 

It  is  not  pretended  that  the  answer  of  the  garnishee  is  not  truthful.  Indeed, 
it  is  urged  by  appellee,  that  though  in  this  instance  the  affirmance  of  the  judg- 
ment may  operate  an  injustice  to  the  appellant,  still,  it  should  be  decreed,  inas- 
much as  "private  loss  and  injury  should  be  tolerated  in  support  of  public  good, 
and  individual  inconvenience  yield  in  support  of  sound  general  principles." 

Whether  the  rule  invoked  is  applicable  to  the  present  case,  need  not  be  in- 
quired into,  as  we  are  of  opinion,  that  the  judgment  is  vitiated  by  the  irregu- 
larity of  the  proceedings. 

In  the  case  of  Petway  v.  Gordin  et  aL  12  R.  447,  the  Supreme  Court,  in 
interpreting  the  18th  sec.  of  Act  of  March  20,  18S9,  under  which  this  proceed- 
ing is  instituted,  say,  that  '*  although  this  law  was  enacted  for  the  purpose  of 
facilitating  the  recovery  of  just  debts,  and  of  preventing  debtors  in  bad  faith  from 
screening  their  property  from  the  pursuit  of  their  creditors,  and  thereby  avoid- 
ing their  being  levied  on  by  virtue  of  executions  issued  in  due  course  of  law, 
it  should  not  be  made  to  operate  an  injustice  on  innocent  third  persons,  against 
whom  judgment  creditors  think  it  proper  or  necessary  to  avail  themselves  of 
it,  and  that,  as  in  cases  of  attachment,  the  proceedings  pointed  out  by  law, 
should  be  strictly  complied  with."  It  has  been  repeatedly  held,  that  as  a  judg- 
ment and  Jf.  fa.  form  the  foundation  of  the  remedy  under  this  statute,  it  can 
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onlj  be  exercised  when  the  writ  is  in  the  hands  of  the  Sheriff,  or  at  least  has 
been  applied  for,  and  that  the  garnishee  may  require,  as  a  pre-requisite,  proof 
of  their  existence.  Babot&m  t.  Valeton,  11  R.  219.  Feather$ton  y.  CompUm^ 
8  A.  380.     Capely  y,  Fretwell,  2  A.  310. 

It  is  not  alleged  in  the  petition,  nor  does  it  appear  from  the  evidence,  that 
plaintiff  erer  applied  for  or  caused  a  fieri  faeiaa  to  issue  against  the  judg* 
ment  debtor.     The  proceedings  as  against  the  garnishee  are  consequently  void. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  there  be  judgment  in  favor  of  the  appellant,  as  in  case  of 
nonsuit;  the  costs  of  both  courts  to  be  paid  by  plaintiff  and  appellee. 


Pollock 

Wuxum^ 


0 
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Samuel  Stewart  tr.  The  City   of  New  Orleans. 

A  muiicipal  corporation,  In  Uie  exercise  of  power  which  It  poitefaes  for  pubttc  purposMj  and 
wbkh  it  holds  as  part  of  the  country,  enjoys  the  exemption  of  goTemment  from  responsibility 
for  its  own  acts  and  the  acts  of  its  olBeers  deriring  their  authority  f^om  the  sovereign  power, 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Thomas  ffunton,  for  plaintiff: 

The  only  question  in  this  case  is,  whether  the  city  of  New  Orleans  is  liable 
for  the  misfeasances  of  her  police,  who  in  the  exercise  of  their  functions  use  an 
undue  degree  of  violence,  and  while  in  the  service  of  the  city,  destroy  the 
property  of  the  citizen. 

The  Distinct  Judge  decided  that  she  is  so  liable.  In  the  case  of  Me  Gary  v. 
The  City  of  Ze^fayette,  12  Rob.  668,  the  court  gave  a  "lesson  to  those  who 
invest  with  power,  men  who  are  regardless  of  law  and  of  private  rights."  Up- 
on the  authority  of  that  case  and  of  Johnson  v.  Municipality  No.  One,  5th 
I^i.  Annual,  100,  and  the  cases  there  cited.  I  confidently  rely,  for  an  affirmance 
of  the  judgment  of  the  District  Court,  and  respectfully  ask  this  court  to  give 
a  second  "lesson"  to  those  who  invest  with  power,  reckless  men. 

T.  L.  Bayney  and  Thomas  JR.  WolfSy  for  defendant  and  appellant 

Caicpbell,  J.  (Ogden,  J.,  and  Buchanan^  J.,  dissenting.)  Plaintiff  seeks 
to  render  the  city  of  New  Orleans  liable  for  the  value  of  a  slave,  alleged  to 
have  been  killed  by  the  officers  of  the  late  Second  Municipality. 

It  is  alleged,  that  in  January,  1852,  the  lieutenant  of  the  watch,  aided  by 
other  watchmen  under  his  command,  while  in  the  regular  service  and  employ- 
ment of  the  Municipality  No.  Two,  without  any  justifiable  cause,  made  an 
assault,  with  clubs,  upon  the  slave  of  plaintiff,  and  inflicted  upon  him  wounds 
of  which  he  died. 

The  defence  is,  the  general  denial. 

It  is  in  proof  that,  on  the  21st  July,  1852,  a  detachment  of  the  police  officers 
of  the  municipality,  was  ordered  by  their  chief  to  suppress  unlawful  assem- 
blages of  slaves  in  cabarets ;  that  in  performance  of  this  duty  they  entered  a 
dram-shop,  in  which  the  slave  of  plaintiff  was  found ;  that  the  slave  attempted  to 
escape,  was  pursued  and  overtaken  by  the  watch,  and  that,  in  capturing  him, 
wounds  were  inflicted  of  which  he  died. 

It  may  likewise  be  conceded,  though  the  facts  are  by  no  means  clearly 
proved,  that  when  the  watchmen  entered  the  cabaret,  the  slave  was  neither 
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•"^**»       drunk  nor  disorderlj;  that  his  condact  and  character  were  good ;  that  he  waa 
OiTT  or  Niw  Cm-  seated  by  the  fire  warming  himself,  and  made  no  resistance ;  but  merely  sought 
to  avoid  capture  by  flight,  and  that  he  might  have  been  arrested  without  taking 
his  life. 

The  question  presented  is,  whether  ander  this  state  of  facts,  the  city  of  New 
Orleans  is  amenable  in  damages  for  the  acts  complained  of,  by  the  act  of  con- 
solidation, being  bound  by  the  obligations  and  liabilities  of  the  Second  Muni- 
cipality. 

Under  the  general  rule  regulating  the  liability  of  municipal  corporations  for 
the  acts  of  their  agents  within  their  ordinary  scope  of  employment,  the  Dis- 
trict Judge  held  the  city  liable,  and  rendered  judgment  for  the  value  of  the 
slave  and  the  expenses  of  his  illness. 

The  judgment  we  think  erroneous ;  and  the  error  results  from  a  failure  in 
the  application  of  the  principle,  to  make  the  proper  distinction  between  the 
liability  of  municipal  corporations  for  acts  of  its  officers,  in  the  exercise  of 
powers  which  it  possesses  for  public  purposes,  and  which  it  holds  as  part  of  the 
government  of  the  country,  and  those  which  are  conferred  upon  it  for  private 
purposes. 

Within  the  sphere  of  the  former,  it  enjoys  the  exemption  of  gOTemment 
from  responsibility  for  its  own  acts  and  the  acts  of  its  officers  deriving  their  au- 
thority from  the  sovereign  power ;  (see  White  v.  (Hty  Council^  2  Hill  So.  Ga. 
R.  571,  as  cited  in  the  notes  to  WiUon  v.  Bewrly^  1  An.  leading  cases,  469; 
also,  Martin  v.  Mayor^  <^.,  of  Brooklyn^  1  Hill  N.  T.  546,  550,  and  Mayor  et 
al  V.  Fureey  8  Hill  N.  T.  612,  618 ;)  whereas,  in  the  latter,  it  is  answerable 
for  the  acts  of  those  who  arc  in  law  its  agents.  Baily  v.  Mayor  of  Niew  Tork^ 
8  Hill  N.  T.  852.    Same  case  in  Error,  2  Demio,  484,  450. 

In  the  case  of  Baily  y.  The  Mayor  <^  New  York^  Nelson,  C.  J.,  in  treating 
of  the  difference  between  the  powers  conferred  on  municipal  corporations  in 
their  public  character,  for  public  purposes,  and  those  conferred  on  the  same 
corporation  for  private  advantage,  with  the  view  of  distinguishing  one  class 
from  the  other,  says :  "To  this  end,  regard  should  be  had,  not  so  much  to 
the  nature  and  character  of  the  various  powers  conferred,  as  the  object  and 
purpose  of  the  Legislature  in  conferring  them.  If  granted  for  public  purposes, 
exclusively,  they  belong  to  the  corporate  body  in  its  public  or  municipal  charac- 
ter. But  if  for  purposes  of  private  advantage,  though  the  public  may  derive 
a  common  benefit  therefrom,  the  corporation,  quoad  hoc^  is  to  be  regarded  as  a 
private  company.** 

In  the  case  of  Martin  v.  Mayor  of  Brooklyn,  1  Hill,  550,  the  court  say  : 
*'  It  is  impossible  to  maintain  that  a  village  corporation  is  liable  for  a  wrong 
committed  by  its  officers.  It  is  a  political  body,  bound,  I  admit,  and  liable  to 
an  action  when  incurring  a  debt,  through  its  corporate  officers,  acting  within 
the  Une  of  their  duty ;  but  not  for  either  a  nonfeasance  or  misfeasance  com- 
mitted by  independent  corporate  officers." 

The  inquiry  which  is  next  presented  is,  whether  the  powers  under  which  the 
officers  of  the  municipality  acted,  were  conferred  for  public  purposes  ?  If  so, 
it  follows  that  the  city  is  not  liable  for  the  acts  of  their  officers,  even  though 
illegal,  or  of  such  a  character  as  to  subject  the  officers  themselves  to  liability. 

The  Act  of  1805,  incorporating  the  city  of  New  Orleans,  provides  for  the 
appointment  of  a  Mayor,  Recorder  and  Aldermen,  and  such  subordinate  offi- 
cers "  for  preserving  the  peace  and  well  ordering  the  afiairs  of  the  dtj,  as  ths 
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eomicil  aluJl  direct    Through  all  the  changes  of  city  govemment,  this  power       SnwAw 

has  been  continued,  and  the  conclusion  therefore,  that  these  powers  are  govern-  Cnr  <>^  Niw  Oi. 

mental,  is  strengthened  by  the  fact,  that  the  Constitutions  of  1845  and  1852, 

both  proride  that  *'  the  citizens  of  the  city  of  New  Orleans,  shall  have  the 

right  of  appointing  the  several  public  officers  necessary  for  the  administration 

of  the  police  of  said  city,  pursuant  to  the  modes  of  election  which  shall  be 

provided  by  the  Legislature ;  and  the  Legislature  may  vest  in  them  such  cri- 

minal  jurisdiction  as  may  be  necessary  for  the  punishment  of  minor  crimes  and 

ofltooes,  and  as  the  police  and  good  order  of  the  tAty  may  require.'*    Art  128. 

So  that  the  right  of  regulating  the  police  of  the  city  of  New  Orleans  does  not 

rest  alone  upon  legislative  pennission,  but  is  authorized  by  the  Constitution 

itselt 

Under  these  sanctions,  watchmen  are  appointed  as  a  necessary  branch  of  the 
police  of  the  city.  Their  duties  are  the  preservation  of  public  order  and  tran- 
quility, and  the  city  in  appointing  them,  exercised  a  governmental  function,  con- 
ferred upon  it,  in  its  public  or  municipal  character,  for  public  purposes,  exdu- 
Bvely,  and  is  not  therefore  liable  for  the  acts  of  its  officers. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  District  Court 
be  annulled  and  reversed,  and  that  there  be  judgment  in  favor  of  the  defen- 
dants ;  the  costs  of  both  courts  to  be  paid  by  plaintiff  and  appellee. 

SunxLL,  C.  J.  I  concur  in  the  conclusion,  that  the  municipal  govemment 
is  not  liable  in  this  case. 

YooBHixs,  J.    I  concur  in  the  opinion  of  Mr.  Justice  Campbell 


J.  Vincent  r.  R.  W.  Sharp. 
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▲  p«noiutl  acUon  for  damages  tor  a  tort,  doei  not  expire  with  the  penoo  who  Inetitnted  the  action.      80  68 
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APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Clarke,  J. 
Purvis  A  Dugue,  for  plaintiff.    /.  /.  Michel,  for  defendant  and  appellant 

BccHANAN,  J.  The  verdict  of  the  jury  in  this  case,  condemned  the  defen- 
dant to  pay  one  hundred  dollars  damages  for  an  assault  and  battery  upon  the 
plaintiffl  The  defendant  has  appealed,  and  the  plaintiff's  counsel  prays  that 
tile  damages  be  increased.  Two  witnesses  prove  the  assault  and  battery,  and 
their  evidence  is  entirely  uncontradicted.  The  defendant  was  a  young  and 
vigorous  man ;  the  plaintiff  old  and  feeble. 

Since  the  appeal,  the  plaintiff  has  died ;  and  the  curator  of  his  estate  has 
been  made  party. 

It  is  insisted,  by  the  counsel  of  appellant,  that  a  personal  action  for  damages 
for  a  tort,  expires  with  the  person  who  instituted  it  We  are  not  aware  of  any 
such  rule  in  our  jurisprudence.  See  Code  of  Practice,  Articles  1,  21,  22,  118, 
120.     Also  Civn  Code,  Articles  867,  1994,  2271,  2294. 

We  think  this  a  proper  case  for  the  application  of  Article  907  of  the  Code 
of  Practice,  under  the  prayer  of  appellee,  for  an  increase  of  damages. 

It  is  therefore  decreed,  that  the  judgment  be  affirmed,  with  ten  dollars  dam- 
agea,  as  fo*  a  frivolous  appeal,  and  costs  in  both  courts. 
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49  1782  A.  &  J.  Dennistocn  V.  JoHN  RiST  et  al. 

Plaintiffs  sued  on  a  promlMory  note ;  and  on  motion  of  their  coanael,  it  was  ordered  **  that  jadgmcnt 
be  rendered  against  plaintiffs  as  in  case  of  nonsuit.^*  Rdd :  that  this  was  a  Tcdnntary  dlscon> 
tinnance  of  plaintiffs*  suit  under  Article  8485  of  the  Civil  Code,  and  therefore  the  interruption  of 
prescription  from  having  Instituted  the  suit,  shall  be  considered  as  never  having  happened, 
although  it  appeared  probable  firom  the  record  that  the  discontinuanoe  wa«  made  with  the  view  of 
reviving  the  suit  under  more  favorable  auspices. 

0.  C.  8484,  8489. 

APPEAL  from  the  District  Court  of  East  Feliciana,  Sterling^  J. 
John  Mc  Vea  <t  W,  D.  Winter,  for  plaintiff: 

We  submit  that  a  judgment  of  nonsuit,  even  when  voluntarily  taken,  is 
neither  a  discontinuance  nor  an  abandonment  A  discontinuance  is  a  matter 
entirely  within  the  discretion  of  tha  party.  C.  P.  491,  492.  The  court  can 
have  no  control  over  it.  3  L.  R.  282.  6  Rob.  854.  14  L.  R.  280.  1  Rob. 
893.  17  L.  R.  816.  The  whole  range  of  authorities  go  to  show  that  the  dis- 
continuance is  a  matter  entirely  within  the  discretion  of  the  party,  and  with 
which  the  court  can  have  nothing  to  do.  A  motion  for  a  nonsuit,  on  the  cod- 
trary,  is  addressed  entirely  to  the  court,  and  derives  the  whole  of  its  validity 
from  the  action  of  the  court. 

If  the  court  concur  with  a  party  on  a  motion  for  a  nonsuit,  a  judgment  of 
nonsuit  is  rendered ;  if  the  court  do  not  concur  with  the  party,  he  cannot  go 
out  of  Court  on  such  a  motion,  however  willing  he  may  be  to  do  so.  It  is  not 
80  with  a  discontinuance.  Hence,  we  conclude  that  a  nonsuit  is  altogether  dis- 
tinct from  a  discontinuance,  the  one  being  simply  the  act  of  the  party,  the 
other  the  act  of  the  court  after  hearing  the  case,  or  upon  an  examination  of 
the  pleadings.  Nor  does  it  invalidate  the  argument  to  insist  that  a  judgment 
of  nonsuit,  voluntarily  rendered,  is  equivalent  to  a  discontinuance,  as  contem- 
plated by  Article  3485.  A  judgment  of  nonsuit  voluntarily  taken,  is  only  a 
judgment  of  nonsuit  rendered  by  the  court,  with  the  consent  of  the  party,  to 
enable  him  to  renew  his  action  in  another  form,  on  different  allegations,  or 
after  he  shall  have  supplied  himself  with  additional  means  of  proof. 

This  certainly  is  no  abandonment  or  discontinuance  of  his  demand  within 
the  meaning  of  Article  8485.  If  the  suit  had  been  brought  before  a  court  of 
incompetent  jurisdiction,  such  a  suit,  according  to  Article  8484,  would  inter- 
rupt prescription,  because  it  plainly  showed  an  intention  on  the  part  of  the 
plaintiff  to  pursue  his  demand,  and  not  to  abandon  it  Now,  in  what  way  did 
plaintiffs  show  any  intention  to  abandon  their  demand  f  Under  the  decisions 
of  the  old  court,  and  until  a  late  date,  the  peremptory  exception  filed  by  plain- 
tiffs io  the  first  suit  was  well  taken.  Plaintiff's  counsel  viewing  it  in  this  light, 
(it  matters  not  if  he  was  in  error,)  in  order  to  preserve  the  rights  of  his  clients, 
and  to  enable  him  to  provide  himself  with  the  means  of  establishing  the  claim 
and  proving  the  demand  at  the  elected  domicil,  the  absence  of  which  was 
alleged  by  defendants,  asked  the  court  to  render  a  judgment  of  nonsuit  in- 
stead of  a  judgment  absolutely  discharging  the  defendants.  But  says  the 
defendant,  this  cannot  avail  you,  because  you  then  had  in  your  possession  the 
protest  showing  the  demand.  This  fact  does  not  appear  in  the  record — and  if 
it  did,  how  could  it  alter  th»i  case?  It  is  apparent  that  the  party  had  no  inten- 
tion to  abandon  his  demand — and  if  proof  of  his  intention  were  wanting,  we 
have  it  in  th^  fact  that  he  renewed  his  suit  at  the  very  next  term  of  the  court 
We  doubt  if  a  judgment  of  nonsuit  is  ever  rendered  in  any  other  manner  than 
was  the  one  before  the  court  The  plaintifi^  finding  that  an  exception  is 
well  taken,  or  that  his  proof  has  failed,  to  avoid  an  absolute  judgment  against 
him,  asks  the  court  to  make  the  judgment  as  of  nonsuit,  that  he  may  begin 
again — and  the  court,  to  enable  him  to  do  this,  and  believing  the  justice  of  the 
case  will  thus  be  met,  renders  it  in  tliis  form.  It  is  by  no  means  of  unfrequent 
occurrence  that  a  party  plaintiff  against  whom  an  absolute  judgment  has  been 
rendered,  asks  the  Supreme  Court  on  appeal  to  make  the  judgment  as  of  Don 
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suit,  and  the  oonrt  to  meet  the  equities  of  the  case,  graDts  his  prayer.  Can  it 
be  contended  that  judgments  taken  in  this  manner  on  motion  of  the  plaintifif 
do  not  interrupt  prescription  ? 

Mute  A  Merrick^  for  defendant  and  appellant 

Campbell,  J.  (Voorhibs,  J.,  and  Bochaxan,  J.,  absent.)  The  appellants 
relj  GO  their  plea  of  prescription.  The  note  sued  on,  matured  in  January, 
1841.  An  action  was  brought  in  1845,  which  terminated  in  November  of  that 
year,  by  a  judgment  in  these  words:  **0n  motion  of  McVea^  of  counsel  for 
p]aiiitifl&,  it  is  orderd,"  etc.,  "  that  judgment  be  rendered  against  the  plaintiffs, 
as  in  case  of  nonsuit,  with  costs.** 

The  present  suit  was  brought  in  March,  1846. 

The  question  is,  whether  plaintiffs  lost  by  their  course  at  the  trial  of  the 
preyious  action,  the  benefit  of  an  interruption  of  prescription,  which  they 
would  otherwise  unquestionably  have  had. 

The  Article  3484,  treats  of  the  citation  of  the  possessor^  as  a  legal  interrupt 
tioa.  The  benefit  of  the  rule  is  extended  to  creditors,  by  Articles  3516,  3517. 
It  may  he  assumed  then,  that  the  case  of  the  debtor  as  well  as  that  of  the  pos  • 
seasor  is  comprehended  by  the  Article  3485,  which  says:  "  If  the  plaintiff 
after  having  made  his  demand,  abandons  or  discontinues  it,  the  interruption 
shall  be  considered  as  never  having  happened.'* 

The  appellants  insist  that  the  judgment  as  in  case  of  nonsuit,  having  been 
rendered  on  motion  of  plaintiff's  counsel,  amounts  to  a  voluntary  abandon^ 
ment  or  discontinuance  of  the  demand,  and  therefore,  no  interruption  of  pres- 
cription has  happened. 

They  have  arrived  at  this  conclusion,  though  with  much  hesitattoo. 

Although  the  distinction  between  a  voluntary  and  involuntary  nonsuit,  as  it 
exists  at  common  law,  is  not  with  us,  established  in  direct  terms ;  yet  it  may 
be  fairly  inferred  and  has  been  frequently  recognized  by  the  court;  and  we  are 
unable  to  see  any  essential  difference  between  a  discontinuance  as  known  in 
oar  practice  and  a  yoluntary  nonsuit. 

In  the  case  of  Dunn  and  othen  v.  Kennty^  11  R.  249,  prescription  was  relied 
upon.  It  was  contended  by  the  plaintiffs  as  io  this  case,  that  the  prescription 
had  been  interrupted  by  a  previous  action^  The  record  of  the  first  suit  con^ 
tained  the  following  entry :  **  This  cause  came  on  to*day  for  trial  before  a 
jury,  when  the  plaintiffs  having  offered  no  proof  in  support  of  their  claim,  it  is 
adjudged  and  decreed  that  judgment  of  nonsuit  be  entered  against  plaintiffs, 
and  that  they  pay  costs  of  suit**  In  commenting  on  this,  Judge  Bullard^ 
says:  '^If  the  record  had  shown  that  a  jury  was  empannelled,  we  might 
have  inferred  that  the  nonsuit  was  voluntary,  because  the  defendant,  in  cases 
tried  by  a  jury,  has  a  right  to  a  Verdict,  unless  the  plaintiff  chose  to  suffer  a 
nonsuit     But  that  does  not  appear  in  this  case.** 

In  the  case  of  Smith  v.  Gibbon^  6  Ann.  684,  plaintiff  having  instituted  suit 
to  recover  a  tract  of  land,  at  the  trial  took  a  voluntary  nonsuit,  and  subse- 
quently renewed  his  suit  It  was  held  by  the  court,  Preston,  pronouncing  its 
opinion,  that  the  first  suit  was  voluntarily  abandoned  and  did  not  interrupt  pre- 
scription. 

Although  it  is  not  impossible  from  the  matters  appearing  on  the  record  that 
plaintiffs  fearing  they  were  not  able  to  make  out  their  case,  and  that  judgment 
would  therefore  be  rendered  in  favor  of  defendants,  applied  for  a  nonsuit,  not 
with  tbc  intention  of  abandoning  tlieir  claim,  but  on  the  contrary,  with  the 
intention  of  renewing  it  under  more  favorable  auspices,  still,  under  the  autho- 
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rity  of  the  cases  abore  cited,  we  are  constrained  to  regard  their  act  as  a  toIiib* 
tary  discontinuance  in  the  sense  of  Article  3485,  of  the  Civil  Code. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  reversed  and  annulled,  and  that  there  be  judgment  in  fitvor  of  the  defen- 
dants.   The  costs  of  both  courts  to  be  paid  hj  plaintiffs  and  appellees. 

B.  Briggs^  for  a  rehearing : 

We  are  induced  to  ask  a  rehearing  in  this  case  for  two  reasons,  apart 
from  our  believing  the  court  to  be  in  error  in  the  decision  they  have  rendered : 
1st  Because  the  court  confesses  it  arrives  at  the  conclusion  with  much  hesita- 
tion :  2d.  Because  the  reconsideration  of  the  subject  will  entail  but  veiy  litde 
labor. 

The  question  is  of  considerable  importance  as  it  affects  practice,  and  lik^y 
to  work  much  injury  in  the  form  in  which  it  is  at  present  solved,  and  we  shall 
endeavor  to  show  that  the  authorities  are  aninst  this  solution.  Art  8484  ia 
but  the  transcript  of  Art  2244  of  the  Code  Napoleon,  which  says:  "  Une  cita- 
tion en  justice,  un  commandement  ou  une  saisie,  signifies  k  celui  qn'on  Teut 
empficher  de  prescrire,  forment  interruption  civile;  and  Art  2246,  La  cita- 
tion en  justice,  donn^e  m4me  devant  un  juge  incompetent,  interrompt  la  pres- 
cription.'' Art  8485  is  2247  of  the  Code  Napoleon,  which  says:  **Si  rassi- 
gnation  est  nulle  par  defaut  de  forme,— Si  le  demandeur  se  d^siste  de  sa  de- 
mande, — S'il  laisse  p^rimer  Pinstance, — Ou  si  sa  demande  est  rejet^ — ^L'in- 
terrupUon  est  regard6e  comme  non  avenue." 

The  latter  article  in  the  French  Code  covers  more  ground  than  that  in  oan^ 
but  it  contains  the  provision  to  which  our  article  is  limited. 

Before  we  examine  the  reason  of  these  articles  and  exhibit  the  commenta 
made  thereon,  we  would  respectfully  state  to  the  court  our  belief  that  it  is  in 
error  in  supposing  a  difference  to  exist  between  voluntary  and  involuntary  non- 
suits at  common  law. 

Tidd,  voL  2,  p.  916,  says :  When  the  jury  have  agreed,  they  return  to  the 
bar;  but  before  they  give  their  verdict,  it  was  formerly  usual  to  eaU  or  de- 
mand the  plaintiff,  in  order  to  answer  the  amercement  to  which,  by  the  old 
law,  he  was  liable  in  case  he  failed  in  his  suit ;  and  it  is  now  usual  to  call  him 
whenever  he  is  unable  to  make  out  his  case,  either  by  reason  of  his  not  adduc- 
ing evidence  in  support  of  it,  or  evidence  arising  in  the  proper  county ;  and 
if  it  be  clear  that  in  point  of  law  the  action  will  not  lie,  the  Judge  at  Nisi 
Prius  will  nonsuit  the  plaintiff,  although  the  objection  appear  on  the  record, 
and  might  be  taken  advantage  of  by  motion  in  arrest  of  judgment,  or  on  a 
writ  of  error.  But  where  the  case  turns  on  a  question  of  fiu;t,  it  ought  to  be 
submitted  to  the  jury,  unless  the  plaintiff's  counsel  expressly  assent  to  his 
being  nonsuited,  a  mere  tcicit  aoquieaeenee  not  being,  it  seem^  sufficient 

In  Chitty's  Practice,  vol.  8,  p.  910,  it  is  said,  *' A  nonsuit  must  always  be 
voluntary,  that  is,  by  plaintiff's  counsel  submitting  to  the  same  or  not  appear- 
ing ;  and  in  no  case  can  it  be  adverse  or  without  implied  consent  Diwer  y. 
Furdy^  4  Nev.  &  Man.  688.  If  the  plantiff*s  counsel,  after  hearing  the  arm- 
ments  and  evidence  on  both  sides,  perceives  the  judge  and  jury  are  decided 
against  the  plaintiff,  or  he  apprehends  from  the  absence  of  material  evidence 
that  he  will,  on  a  future  occasion,  be  able  to  establish  a  better  case,  he  usually 
elecU  to  be  nanmdted^  but  if  he  have  no  such  hope  and  there  is  any  chance  of 
obtaining  a  verdict  or  withdrawal  of  a  juror  to  divide  costs,  he  does  not  inter- 
fere." 

The  only  sense  in  which  a  nonsuit  can  be  said  to  be  given  against  the  assent 
of  the  pbintiff,  expressed  or  implied,  is  where  by  statute  the  court  is  em- 
powered to  terminate  a  cause  at  the  instance  of  the  defendant  by  rendering 
judgment  *  as  of  nonsuit' 

The  same  writer,  Chitty,  vol.  8,  784,  says :  The  law  has  provided  two  modes 
on  behalf  of  defendants  to  prevent  a  plaintiff  from  keeping  actions  suspended 
and  untried  for  any  indifinite  time,  viz :  a  motion  for  **  a  judgment  as  in  case 
of  nonsuit"  and  a  trial  by  proviso.  The  former,  by  Stat  Geo.  2,  cap.  17, 
entitled :  **  An  Act  to  prevent  inconveniences  from  delay  of  causes  after  issoe 
joined,  enacting :"  that  where  anv  issue  shall  be  joined  in  an  action  or  suit  at 
law,  in  the  superior  courts,  and  the  plaintiff  shall  neglect  to  bring  such  issue  on 
to  be  tried  according  to  the  course  and  practice  of  said  courts,  it  shall  be  lawfiil 
for  the  Judge,  on  motion  in  open  court,  after  "  notice,  to  give  the  like  jndg- 
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meot  for  defendant  or  defendantg,  as  in  ease  of  nonsuit,"  unless  for  cause 
further  time  is  allowed,  and  if  such  judgment  be  given^  defendant  shall  have 
his  costs  as  in  nonsuit. 

We  will  now  turn  to  the  French  Code,  and  its  commentators.  Troplong, 
§  595,  in  commentating  on  Art  2247,  with  reference  to  the  first  clause,  quoting 
the  reasons  for  its  adoption,  says :  '^  Que  lorsque  les  formalit^s  exigees  pour 
que  le  possesseur  soit  valablement  assign^,  n*ont  pas  et6  remplies,  il  rCy  a  pas 
reeHemeot  citation,  et  il  ne  peut  r^sulter  de  Texploit  de  signification  aucun 
cffet" 

Id  paragraph  599,  he  limits  the  force  of  the  article  to  errors  in  the  form  of 
the  citation,  it  does  not  extend  to  want  of  capacity  in  the  party  claimant. 

With  reference  to  the  second,  §  602 :  Le  deuxieme  cas  a  lieu  lorsque  le  de- 
mandeur  se  dteiste  de  sa  demande ;  la  justice  de  cette  disposition  parle  plus 
haat  que  tous  les  commcntaires.  II  est  manifeste  que  par  son  desistement,  le 
demandear  reconnait  lui-meme  que  sa  pretention  etait  mal  fondle,  et  qu'il  re- 
Dooce  a  se  prevaloir  de  son  assignation  et  de  sa  demande. 

The  third  we  shall  pass  over,  the  doctrine  being  entirely  unknown  to.  our 
practice. 

The  fourth  and  last,  §  610,  is  the  rejection  of  the  demand.  "En  efiet,  le 
jugement  fait  le  titre  du  defendeur  ou  du  possesseur.  II  retrempe  son  droit,  et 
one  Douvelle  prescription  ne  peut  commencer  que  dcpuis  qu*il  est  intervenu. 

Ifais  le  rejet  dont  parle  TArt  2247,  nVst  pas  un  rejet  provisoire,  c'est  un  rejet 
definitif,  iaisant  obstacle  k  ce  que  la  meme  demande  se  reproduise  entre  les 
memes  parties  et  ayant  de  tout  point,  la  mSme  valeur  que  si  le  demandeur 
s*etait  desiste  de  sa  demande." 

It  seems  to  us  clear  from  the  preceding  remarks  that  where  prescription  has 
beea  stayed  by  the  service  of  citation,  though  before  an  incompetent  tribunal 
or  by  an  incompetent  party,  some  act  amounting  to  a  relinquishment  of  his 
right — *'  que  sa  pretension  etait  mal  fondee" — must  be  shown  to  deprive  him 
of  benefit  which  would  otherwise  result  from  this  conservatory  act. 

The  causes  which  invalidate  the  demand  once  made  under  the  jurisprudence 
of  the  Code  Napoleon  is :  1st.  Defect  of  form,  which,  as  we  have  seen,  defeats 
the  proceeding  upon  tlie  ground  that  citation  was  never  made,  and  therefore 
cannot  operate.  2d.  That  he  acknowledges  his  demand  unfounded  and  there- 
fore withdraws  it,  which  is  productive  of  the  same  effect  8d.  That  the  de- 
mand is  judicially  rejected  by  a  definitive  decree,  which,  as  Troplong  observes, 
settles  the  question  by  denying  the  right  and  giving  title  to  the  party  cited.  In 
the  second  case,  the  claimant  is  supposed  to  relinquish  his  right,  or  admits  that 
he  claims  in  error ;  in  the  latter,  the  court  does  so  for  him. 

But  where,  as  in  the  case  at  issue,  the  plaintiff  makes  no  such  admission, 
where  it  is  patent  to  the  debtor  and  to  the  court  that  the  nonsuit  is  moved  for, 
not  only  without  such  relinquishment,  either  tacit  or  express,  but  with  a  de- 
dared  intention  to  pursue  it,  it  seems  going  beyond  the  rationale  of  the  whole 
doctrine  to  declare  that  the  same  results  shall  follow.  He  tells  you,  fearing 
that  my  debtor,  from  technical  difficulties,  may  evade  my  claim,  which  is  a 
just  one,  and  obtain  a  verdict  in  his  favor,  I  will  consent  to  a  judgment  in  the 
Ibrm  of  a  nonsuit,  that  I  may  obtain  such  evidence  or  correct  such  omissions, 
and  prosecute  it  without  the  ri^k  of  such  a  misadventure. 

The  following  is  the  rationale  given  by  Rogron,  Art.  2244 :  *'  Le  possesseur 
appele  a  venir  se  defendre  devant  la  justice,  ne  peut  pas  se  dispenser  sans  ^tre 
de  mauvaise  foi,  et  sa  possession  de  ce  moment  est  interrompue  civilement, 
2446,  devant  un  juge  incomp^tant:  Dans  ce  cas  le  demandeur,  il  est  vrai, 
a'est  mepris  sur  le  tribunal,  mais  il  n^y  en  a  pas  moins  assignation  en  justice, 
ei  cette  assignation,  valable  dans  la  forme,  ayant  averti  le  possesseur  quMl  6tait 
sans  droit,  Ta  constituee  en  mauvaise  foi.^' 

His  remarks  on  2447  correspond  with  those  of  Troplong. 

Now  surely  a  suit  commenced  and  prosecuted,  but  terminated  by  a  decree  of 
the  court  which  is  not  a  definitive  judgment,  but  merely  provisional  in  its 
nature,  by  which  neither  the  rights  of  the  plaintifi*  are  concluded,  nor  the 
allegeci  obligation  of  the  defendant  discharged,  as  efiectnally  makes  him  a  deb- 
tor in  bad  faith,  as  a  suit  brought  before  an  incompetent  tribunal  or  by  one  not 
qualified  to  stand  in  judgment.  The  court  dismisses  the  demand  in  all  three 
of  the  supposed  cases,  and  although  in  fact  in  the  first,  it  does  so  on  the 
motion  of  the  plaintiffs*  counsel,  that  motion  is  coupled  with  reasons  which 
effectually  negative  the  presumption  that  the  demand  has  been  abandoned. 
60 
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DmnRom  Recantation  of  the  original  charge — admission,  tacit  or  express,  that  the 
R18T  ST  AL.  defendant  is  in  good  faith,  constitutes  in  all  the  cases  cited  in  illustration  by 
the  French  writers,  the  reason  why  a  discontinuance  either  active  or  in  the  case 
of  perimation  tacit,  should  render  inoperative  the  effect  of  citation  when  once 
effectually  made,  and  we  again  repeat  that  it  is  impossible  by  any  construction 
which  can  be  given  to  a  judgment  of  nonsuit,  even  where  granted  on  the  plmin- 
tifl'^8  motion,  to  pretend  that  this  admission  has  been  made,  or  that  we  have 
done  anything  to  negative  our  original  allegation  to  the  contrary. 

There  is  a  reason  for  every  legal  precept,  if  sufficient  trouble  be  bestowed  id 
tracing  it  to  its  source,  and  we  think  this  a  safer  mode  of  constniing  statutes 
than  by  reference  to  lexicons.  The  one  can  hardly  lead  to  error,  the  other  is 
almost  always  sure  to  do  so. 

In  the  case  of  Smith  v.  Gibhon^  6  Ann.  684,  the  first  suit  was  commenced 
four  months  from  18th  November,  1844,  or  in  March  of  the  following  year,  but 
at  the  time  plaintiff  took  a  voluntary  nonsuit,  and  commenced  the  suit  in  ques- 
tion on  the  25th  June,  1846,  a  year  and  three  months  after  the  judgment  in 
the  first,  and  the  court  says,  **  It  is  to  be  observed  that  the  first  suit  does  not 
interrupt  prescription  hecauM  it  ViOi  voluntarily  dbandoned,^^  citing  8485 — 
Code. 

Rehearing  refbsed. 


Denis  Cronan  v.  Samuel  J.  Peters  et  al. 

Defendant,  an  officer  of  Government,  by  an  erroneous  construction  of  plaintiff's  cootraet  vith  th« 
Government,  prevented  its  performance,  and  thus  deprived  plaintiff  of  advantages  resulting  from 
it.  The  Government  ratified  the  construction  which  defendant  placed  upon  the  contract.  Ibid: 
That  the  contract  was  a  public  one,  in  which  defendant  had  no  personal  interest,  and  which  was 
not  oblifratory  upon  him,  and  that  he  could  not  be  held  liable  for  an  erroneous  interpretation  of 
it  which  the  Government  ratified. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  iea,  J. 
O.  B.  Duncan^  for  plaintiff  and  appellant: 

Good  faith,  saith  Lord  Mansfield,  in  the  **Swartwout  case,"  4  Bur.  1986,  is  not 
alone  sufScient  to  protect  the  agent  against  personal  liability.  He  puts  the  two 
cases  as  exceptions  to  the  general  rule. 

1  st  Where  the  agent  is  under  timely  notice.  2d.  Where  the  agent  has 
acted  mala  fide.  This  limitation  of  the  general  rule  was  also  approved  by  the 
Supreme  Court  of  the  United  States,  10  Peters,  156. 

Sec,  also,  HearBey  v.  Pruyn,  7  John.,  182-3  ;  Caryy.  Webst^,  4  Stra.,  480 ; 
Adams  v.  Hapkim^  6  John.,  255,  N.  1  ;  Riplay  etal  v.  Gehton^  9  John  ;  Fryr. 
Locktcood^  4  Cowen,  456 ;  Osborn  v.  th^  Bank  of  the  United  Stat€$^  9  Wheaton, 
p.  868,  et  seq. 

The  true,  rational,  and  constitutional  doctrine  in  such  cases,  is  laid  down  by 
Justice  McLean,  as  the  organ  of  the  undivided  Court,  in  the  case  of  Thiey  i 
Bnlestier  y,  Swartirour,  10  P.,  93-9.  The  case  was  this :  The  plaintiffs  were 
importing  merchants,  had  imported,  at  New  York,  a  quantity  of  syrup  of  sugar 
cane.  The  defendant  was  Collector  of  the  port.  It  was  admitted  that  the  law- 
ful duties  on  the  article  was  1 5  per  cent,  aa  valorem.  The  Collector  demanded 
a  bond  for  said  duty,  or,  should  it  be  required,  of  three  cents  per  pound.  This 
he  did  under  positive  instruction  from  the  Secretary  of  the  Treasury.  The 
plaintifis  refuse ;  the  goods  remained  in  possession  of  the  Government,  and  were 
deteriorated.  The  plaintiff  admitted  that  the  defendant  acted  throughout  in 
entire  good  faith,  and  under  instructions  from  the  Secretar}'  of  the  Treasury. 

Tne  case  was  tried  in  the  Circuit  Court,  and  the  Court  instructed  the  jury 
that  the  amount  offered  by  plaintiffs  was  all  the  duty  the  Government  was  en- 
titled  to,  yet  the  circumstances  ought  to  subject  the  defendant  to  only  nominal 
damages,  that  the  Collector  was  pursuing  what  he  believed  the  true  construction 
of  the  law.  The  jury,  under  this  instruction,  found  for  plaintiffs  six  cents  dam- 
ages, to  wit :  nominal  damages. 
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^  The  case  cnme  up  before  the  Supreme  Court,  and  on  the  foregoing  instruc-        Obomas 
tions  of  the  Circuit  Court,  they  say,  "* 

"The  Collector  of  the  Customs  is  a  ministerial  officer ;  ho  acts  under  instruc- 
tions of  the  Secretary  of  the  Treasury.     ♦    *    * 

'*  Do  these  instructions,  when  not  given  in  accordance  with  law,  afford  a  jus- 
tification to  the  Collector,  or  exonerate  him  from  the  payment  of  adequate  dam- 
ages for  an  injury  resulting  from  his  illegal  acts.  The  Circuit  Court  did  not 
consider  these  instructions  as  a  justification  to  the  defendant;  and  in  this  they 
were  unquestionably  correct." 

"The  Secretary  of  the  Treasury  is  bound  by  law"  *  *  *  Neither  he  nor 
those  who  act  under  hira,  can  dispense  with,  or  alter  any  of  its  provisions.  It 
woald  be  a  most  dangerous  principle  to  establish,  that  the  acts  of  a  ministerial 
officer,  when  done  in  good  faith,  however  injurious  to  private  rights,  and  un- 
supported by  law,  should  afford  no  ^ound  for  legal  redress." 

Thw,  if  the  Court  please,  is  doctrine  and  language  worthy  of  an  American 
Jurist,  administering  American  law  in  a  country  where,  thanks  be  to  God,  and 
the  Continental  Congress,  none  are  so  high  as  to  be  above  the  reach  of  the  law, 
and  none  so  low  but  that  they  may  feel  that  tbey  are  safe  under  its  protecting 
power.  Such  sentiments  are  not  unworthy  of  a  Denman,  who  as  Lord  Chief 
Justice  of  England,  in  the  case  of  StockdaU  v.  Hansard^  9  A.  <fc  E.  1,  declared 
that  the  British  House  of  Commons,  "cannot  alter  the  law,  or  by  resolution 
place  any  one  beyond  its  control.  The  proposition  is  wholly  untenable,  and 
abhorrent  to  the  first  principle  of  the  Constitution  of  England." 

It  was  a  case  where  a  printer,  being  sued  for  a  libel,  put  forth  the  plea  that 
he  was  the  printer  of  the  House  of  Commons — that  he  had  printed  only  by  its 
order.  The  House  itself  adopted  the  act,  and  instructed  the  Attorney  General 
of  England  to  appear — intervene  in  the  case — take  the  whole  defence  and  plead, 
as  a  peremptory  exception,  that  the  House  having  done  the  act  was  privileged 
from  suit  and  irresponsible.  The  Judge  says  again,  K  C.  86,  p.  65.,  "  When 
one  of  my  fellow  subjects  presents  himself  before  me  in  this  Court,  demanding 
justice  for  an  injury,  it  is  not  at  ray  option  to  grant  or  withhold  redress ;  I  am 
boand  to  afford  it,  if  the  law  declares  him  entitled  to  it."  That  whole  opinion 
may  be  read  and  studied  by  every  friend  of  untrammeled  law ;  of  constitutional 
liberty  ;  of  freedom  in  courts  of  justice ;  of  historical  truth ;  of  eloquent  defence 
of  the  independence  of  the  judiciary ;  of  a  noble  assertion  of  that  better  rule 
which  upholds  the  rights  of  private  citizens  against  the  power  of  the  govern- 
ment. 

I  revert  once  more  to  the  case  of  Tracy,  At  page  95,  the  court  says  distinctly, 
••  Where  a  ministerial  officer  acts  in  good  faith,  for  an  injury  done  he  is  not  lia- 
ble to  exemplary  damages ;  but  ho  can  claim  no  further  exemption,  where  his 
acts  are  clearly  against  the  law." 

I  plant  myself  upon  the  great  truths  here  vindicated.  They  cannot  be  over- 
thrown; and  until  they  are,  the  case  at  bar  is  with  the  plaintiff.  When  this 
Court  shall  cut  itself  loose  from  the  law,  and  with  something  worse  than  judi- 
cial blindness  echo  back  what  was  said  of  this  case  in  the  court  below,  as  seen 
in  the  printed  opinion,  then  indeed  will  the  plaintiff  lose  his  case  on  this  ques- 
tion of  law,  but  not  until  then,  and  I  trust  that  day  may  never  come. 

At  page  97  the  court  again  says  that  the  *' plaintiff  having  failed  to  give  an 
illegal  bond  was  not  a  circumstance  which  should  have  lessened  the  plaintiffs' 
damages;  nor  in  point  of  law,  should  the  good  faith  in  which  the  defendant 
seems  to  have  acted,  exempt  him  from  compensatory  damages."  "  Some  per- 
sonal inconvenience  may  be  experienced  by  an  officer  who  shall  be  held  respon- 
sible in  damages  for  illegal  acts  done  under  instructions  of  a  superior ;  but  as 
the  Government  in  such  cases  is  bound  to  indemnify  the  officer  there  can  be  no 
eventaal  hardship''  10  P.  98-9,  13  Peters  176-7  (Thompson.) 

An  officer  entrusted  by  the  Common  or  Statute  Law,  is  liable  to  an  action  for 
negligence  in  the  performance  of  his  trust  or  duty,  or  for  neglect  in  the  execu- 
tion of  his  office.     Jenner  v.  JoUffe^  9  John.,  381. 

It  is  a  general  principal  of  law  that  whenever  an  individual  has  sustained  an 
injury,  by  the  misfeasance  or  nonfeasance  of  an  officer,  who  acts  or  omits  to 
act,  contrary  to  his  duty,  the  law  affords  redress  by  an  action  on  the  case  adapt- 
ed to  the  injury.     15  John.,  254. 

It  is  no  objection  to  the  action  that  it  is  new,  if  it  be  not  new  in  principle. 
4  Barr.,  2845 ;  5  Burr.,  2709-21. 
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OioifAN  In  an  action  on  the  case  for  nonfeasance  if  the  declaration  avers  vi  et  €trmu^ 

it  is  bad.     And  generally  now  in  this  action  it  is  omitted.  "1  Comyn.,  277,  c.  3. 

It  is  clear  from  the  authorities  that  money  may  be  recovered  from  a  public 
oflRcer,  though  paid  to  him  in  the  official  capacity — and  though  he  may  have 
been  acting  in  the  most  perfect  good  faith,  and  under  instructions  from  his  oflB- 
cial  superiors, — if  he  received  it  against  law  and  right  Story  on  Agency,  sec, 
800,  307.  There  is  no  difference  in  principle  between  an  officer  exacting  money 
from  a  citizen  without  law,  and  refusing  to  give  him  that  which  belongs  to  him, 
contrary  to  law. 

In  the  case  of  Walher  v.  Swartwont,  12  John..,  447,  Chief  Justice  Thompson 
lays  down  the  law  to  be,  that  an  officer  must  not  only  make  his  official  position 
known  but  he  must  furnish  the  proper  vouchers  to  the  party  to  enable  him  to 
recover  from  Government^  and  if  he  fails  to  do  so  he  is  personally  responsible. 
It  is  true  that  a  majority  of  the  Court  was  against  the  Chief  Justice,  but  not  on 
this  legal  point,— ^nly  on  the  facts.    See  Ripley  v.  GeUtofi,  9  John.  208-9. 

Hunton  &  Bradford^  for  defendant : 

For  misfeasances  and  nonfeasances  in  office,  certain  officers  have  sometimes 
been  held  responsible  personally  for  injuries  resulting  therefrom  to  individuals. 
The  correctness  of  the  principle  of  law  upon  which  such  responsibility  was  en- 
forced is  not  questioned.  But  that  principle  is  not  at  all  applicable  in  a  case  like 
the  present.  In  offices  in  which  the  incumbent  owes  a  duty  and  is  under  an 
obligation  to  the  public  at  large  as  well  as  to  the  government  wliich  appoints 
him,  this  personal  responsibility  for  misfeasances  and  ncgligenct'S  is  acknow- 
ledged. 

A  postmaster,  for  example,,  is  under  an  obligation,,  by  virtue  of  his  office  to 
deliver  the  letters  which  come  to  his  office,  to  the  persons  legally  entitled  to 
receive  them,  and  should  he  wilfully  refuse  to  deliver  such  letters,  he  would  for 
such  a  misfeasance,  be  personally  responsible  to  the  party  iijjured.  So,  too,  a 
collector  of  the  customs, by  virtue  of  his  office,  is  under  an  obligation  to  receive 
entries  of  merchandise,  etc.,  and  this  duty  he  owes  to  the  public,  to  every  indi- 
vidual importer,  and  should  he  be  guilty  of  any  negligence  of  his  prescribed 
duty,  would  render  himself  personally  liable  to  any  one  injured  thereby.  But 
no  case  has  been  cited  by  plaintiff  ^s  counsel,  and  no  case  can  be  found  where 
this  principle  has  been  extended  to  contracts  made  with  the  government  through 
its  agents. 

**  An  agent  contracting  on  behalf  of  the  Government,  is  not  personally  bound 
by  such  a  contract  even  though  he  would  be  by  the  terms  of  the  contract  if  it 
were  an  agency  ofa  private  nature,"  p.  882,  lee.  802,  ti  $eq. 

This  rule  has  often  been  recognized  and  enforced  by  the  courts  of  England 
and  the  United  States. 

In  the  case  of  Stokes  v.  Kendall^  8  How.,  p.  88-9,  Stokes  sued  Kendall — ^then 
P.  M.  General — alleging  that  plaintiffs  had  certain  contracts  with  Barry^  Ken- 
dalVs  predecessor,  for  carrying  the  mails;  that  by  virtue  of  said  contracts  they 
became  entitled  to  certain  credits  which  Barry  caused  to  be  entered  in  thc^ 
favor  on  the  Books  of  the  Department  That  defendant,  as  Barry^s  successor, 
disallowed  said  credits,  and  charged  plaintiffs  on  his  books,  the  sum  of  $122,000. 
That  subsequently,  by  a  special  law  of  Congress,  the  accounts  between  plain- 
tiffs and  the  P.  0.  Department  were  referred  to  an  auditor,  and  by  said  law 
Kendall  was  directed  to  enter  upon  his  book  such  credits  as  the  auditor  might 
award.  This  Kendall  refused  to  do.  On  the  trial,  the  jury,  under  instructions, 
found  a  verdict  for  plaintiffs  for  $11,000  damages,  sustained  as  they  said,  in 
consequence  of  the  illegal  acts  of  the  defendant 

Now  here  was  a  case  by  which  the  public  officer  was,  by  a  special  law  of 
Congress,  directed  to  allow  certain  credits  in  fulfilment  of  a  contract  He  re- 
fused to  do  so,  and  by  his  refusal  the  plaintiffs  sustained  damages.  But  was 
the  defendant  personally  liable?  The  Supreme  Court  held  the  contrary ;  and 
C.  J.  Taney,  in  delivering  the  opinion  of  the  court,  used  this  language:  "A 
public  officer  is  not  liable  to  an  action  if  he  falls  into  an  error,  in  a  case  where 
the  act  to  be  done  is  not  merely  a  ministerial  one,  but  is  one  in  relation  to  which 
it  is  his  duty  to  exercise  judgment  and  discretion,  even  though  an  individual 
may  suffer  by  his  mistake.** 

Peters  certainly  stands  in  a  more  favorable  attitude  to  escape  personal  liabU- 
ity  than  Ketulall  did,  in  the  case  cited.  There,  Kendall  was  directed  by  law 
to  do  a  certain  thing  which  he  refused  to  do ;  here,  the  commissioners  not  only 
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hmd  no  instmctions  as  to  the  executioD  of  the  contract  with  Cronan^  but  all        Cbomar 
they  did  in  reference  to  that  contract — the  very  acts  now  complained  of,  have         Pwiw. 
been  sanctioned  and  approved  by  the  commissioners  of  customs  at  Washington, 
and  the  commissioners  have  been  instructed  not  to  pay. 

In  a  very  recent  case  in  the  Supreme  Court,  Justice  Grier  says,  "  it  is  an 
established  rule  of  law  that  an  agent  who  contracts  in  the  name  of  his  principal 
is  not  liable  to  a  suit  on  such  contract,  much  less  a  public  officer  acting  for  his 
Government  As  regards  him,  the  rule  is,  that  he  is  not  responsible  on  any 
contract  he  may  make  in  that  capacity/'     Parks  v.  Rom^  11  How.,  374. 

To  the  same  effect  are  the  following  authorities:  12  Johnson,  444;  2  Wend., 
875;  Brown  Y,  Austin^  1  Mass.,  214;  Dawns  v.  Jackson^  9  Mass.,  490;  4 
Hamph.,  303. 

In  the  several  cases  referred  to  by  the  learned  counsel  for  the  plaintiff^  no- 
thing can  be  found  in  conflict  with  these  plain  principles  of  law.  The  questions 
adjudicated  in  the  case  of  Osborne  v.  the  Bank  of  the  United  States^  did  not  ap- 
{iroziiiiate  the  principles  involved  here. 

The  case  of  Elliot  v.  Swartwout  was  not  a  case  for  breach  of  contract,  but 
was  brought  against  a  ministerial  officer  for  demanding  duties  beyond  what  he 
was  by  law  authorized  to  exact,  and  for  his  refusal  to  deliver  goods  until  those 
illegal  duties  were  paid.  In  that  case  the  plaintiff  paid  the  excessive  duties  in 
order  to  get  possession  of  his  goods,  paid  under  protest,  and  sued  to  recover 
them  back.  Appellant's  counsel  has  fallen  into  an  error  in  stating,  that  in  that 
case  the  plaintiff  voluntarily  submitted  to  the  views  of  the  law  entertained  by 
the  officer,  and  paid  over  the  money.  On  the  contrary^  it  was  expressly  held 
that  even  a  collector,  a  ministerial  officer,  with  prescribed  duties,  would  not  be 
responsible  in  an  action  to  recover  back  duties  illegally  exacted^  and  paid  by 
him  into  the  treasury,  unless  these  duties  were  paid  under  protest  And  in  his 
comment  on  that  case  the  counsel  errs  again  in  saying  that  it  cannot  be  insisted 
Qpon^  here,  that  the  officer  has  paid  «ver  the  money  to  the  government  This 
Peters  has  been  compelled  to  do. 

In  the  case  of  Wcuher  v.  Swartwont  it  was  expressly  decided  that  a  public 
agent  employing  a  man  to  work  on  account  of  government,  in  his  known  official 
capacity,  is  not  responsible^  personally,  for  the  wages.  It  is  true  that  Thompson, 
G.  J.,  dissented,  but  only  on  the  ground  that  the  defendant  had  laade  himself 
liable  by  an  express  individual  promise  to  pay,  and  by  his  refusal  to  give  the 
laborer  any  certificate  or  voucher  which  would  enable  htm  to  obtain  his  wages 
from  the  government 

After  an  attentive  examination  of  the  cases  cited  by  plaintiff's  counsel  we 
have  failed  to  find  a  single  one,  in  which  an  agent  contracting  on  behalf  of  an 
avowed  principal,  has  been  held  personally  responsible  for  the  breach  of  such  ai 
contract. 

The  cases  cited,  of  suits  against  officers  for  official  miscoaducty  for  violating 
rights  of  parties  fixed  by  law,  are  not  analagous  to  the  one  before  the  court 
In  the  language  of  the  District  Judge,  "  the  case  at  bar  involves  the  construc- 
tion of  a  contract  with  the  government  and  the  defendant  cannot  be  made  re- 
^>onsible  for  a  breach  of  that  in  consequence  of  acts  done  in  good  ftiith,  in  the 
exercise  of  a  sound  discretion,  and  within  the  limits  of  his  official  function.*' 

If  the  United  States  have  failed  to  cause  the  contract  entered  into  by  them, 
to  be  faithfully  executed,  they  are  bound  to  indemnify  Cronan  for  any  damage 
he  may  have  sustained  by  the  inexecution  of  the  contract  In  the  words  of  a 
distinguished  jurist  '*  the  presumption  is  that  the  government  is  ready  to  fulfill 
all  its  contracts,  and  discharge  its  obligations,  not  only  with  good  faith  but 
punctilious  promptitude,  and  in  a  spirit  of  liberal  courtesy." 

If  the  principal  contended  for  by  the  counsel  for  appellant  should  be  recog- 
nised and  established  as  law,  the  consequences  would  be  most  pernicious  to  the 
public  interests.  No  public  agent  or  officer  will  look  to  the  interests  of  the 
government  and  undei-take  to  have  its  contracts  fairly  executed,  if  from  an 
error  of  judgment  in  constniing  the  rights  of  the  parties  to  such  contracts,  he  is 
to  be  held  personally  responsible.  No  man,  indeed,  would  accept  an  office  or 
agency  under  the  government,  requiring  his  aid  or  services  in  receiving  sup- 
plies, making  disbursements,  or  aiding  otherwise  in  the  execution  of  p^overn- 
ment  contracts,  if  he  is  to  bo  hold  personally  liable  for  any  and  every  infringe- 
ment of  what  may  be  adjudged  to  be  the  legal  rights  of  the  parties  to  such  con- 
tract 
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OiovAH  Ti^jg  5g  nQ^  nn^j  neyer  has  been  the  rule  of  law. 

In  making  his  contract  the  plaintiff  gave  credit  to  the  gorernraenti  as  fully 
appears  from  the  terms  of  the  insjtrument  He  looked  to  the  gOTemment,  and 
not  to  its  agents,  the  commissioners,  for  the  fulfilment  of  the  contract,  and  for 
the  pay  to  which  he  might  become  entitled  under  it.  If  he  has  any  clum  for 
damages  for  breach  of  the  contract,  it  must  be  preferred  against  the  party  with 
whom  he  contracted. 

OoDEN,  J.  The  Qovornment  of  the  United  States,  on  the  16th  of  Norember, 
1848,  entered  into  a  contract  with  the  plaintiff  for  the  hauling  of  the  materials 
necessary  to  the  building  of  the  customhouse  in  New  Orleans.  The  contract 
was  executed  on  the  part  of  the  Government  by  Denis  Pri&tLr,  Aleee  Labranehe 
and  William  M.  Ghoin^  in  the  capacity  of  Commissioners  on  behalf  of  the 
United  States,  and  was  approved  by  the  Secretary  of  the  Treasury.  These 
Commissioners  were  appointed  by  the  Secretary  of  the  Treasury  under  power 
vested  in  him  by  law.  The  following  facts  are  material  for  the  proper  under- 
standing of  the  respective  rights  and  obligations  of  the  parties : 

'^That,  whereas,  in  compliance  with  the  acceptance  on  the  part  of  said  parties 
of  the  second  part,  of  the  proposal  made  by  said  party,  if  the  said  party  of 
the  first  part,  of  the  30th  October,  1H48,  to  do  all  the  hauling  of  the  materials 
necessary  to  the  building  of  said  customhouse,  said  party  of  the  first  part  doth 
hereby  covenant  and  bind  himself  to  and  with  said  party  of  the  second  part,  to 
lio  all  the  hauling  of  the  building  materials  which  may  be  deemed  necessary  for 
the  erection  of  said  customhouse,  at  the  same  rates  and  agreeably  with  the  tariff 
established  by  the  general  council  of  the  city  of  New  Orleans*  on  the  5th  June, 
A.  D.,  184a,  in  such  cases,  said  party  of  the  first  part  binding  himself  to  do  and 
perform  said  hauling  when  thereto  required,  without  prejudice  to  the  progress 
of  the  work  on  said  building,  and  at  all  times  and  at  such  places  as  may  be  de* 
signated  by  the  superintendent  of  said  building  or  by  the  architect  thereof,  to 
have  and  deliver  said  materials;  and  in  case  said  party  of  the  first  part  fkii  in 
any  respect  to  do  and  perform  said  hauling  when  thereto  required,  and  in  the 
manner  hereinafter  stated,  then  said  party  of  the  second  part  shall  have  the 
right  to  go  out  and  employ  others  to  do  said  hauling,  and  said  party  of  the  first 
part  by  such  failure  or  neglect  shall  forfeit  to  said  party  of  the  second  part  the 
difference,  if  any,  in  price,  which  said  party  of  the  second  part  may  have  paid 
by  reason  of  such  default ;  and  said  party  of  the  first  part,  as  well  as  his  surety 
in  the  bond  to  be  given  by  him,  given  for  the  faithful  performance  of  the  stipu- 
lations of  this  contract,  shall  forfeit  and  be  responsible  to  said  party  of  the 
second  part  for  such  damages  as  may  have  been  incurred  in  the  progress  of  the 
work  on  said  building,  by  reason  of  the  default  of  said  party  of  the  first  part  in 
furnishing  and  delivering  the  materials  when  required ;  and  said  party  of  the 
first  part  doth  hereby  covenant  and  bind  himself  to  and  with  said  party  of  the 
second  part, 

'*lst.  To  haul  all  the  building  materials,  including  the  granite,  and  to  deliver 
the  same  when  thereto  required,  at  such  points  as  may  be  designated  by  the 
superintendant  or  architect  of  said  building,  in  good  order  and  free  from  all 
injury  from  hauling  or  otherwise,  the  granite  to  be  delivered  free  from  breakage, 
or  being  soiled  in  its  transmission  from  the  Levee  to  the  site  of  the  building, 
and  the  said  parties  of  the  second  part  acting  in  their  capacity  aforesaid,  do 
hereby  covenant  and  bind  themselves  to  and  with  said  party  of  the  first  part, 
to  pay  unto  said  party  of  the  first  part,  the  same  rate  and  amount  per  load  for 
hauling  said  building  materials  as  are  established  by  the  ordinance  aforesaid. 
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and  now  in  force  in  this  city  open  such  subjects;  except,  howeyer,  as  to  the  Cromah 
granite,  said  party  of  the  second  part  agree  and  bind  themselves  to  pay  unto  fmas. 
said  party  of  the  first  part,  the  same  amount  and  rate  per  load  as  paid  by  the 
Second  Mnnicipality  of  the  city  of  New  Orleans,  for  hauling  the  granite  neces- 
sary for  the  new  Municipal  Hall,  said  rates,  however,  to  be  increased  or  dimin- 
ished in  proportion  to  the  extra  distance  over  which  the  granite  shall  or  may  be 
hauled  ibr  the  customhouse,  when  compared  with  the  distance  over  which  the 
granite  for  the  new  Municipal  Hall  has  been  hauled.  Said  payment  to  be 
made  by  said  parties  of  the  second  part  on  the  delivery  of  said  building  mate- 
rials in  accordance  with  the  stipulations  of  this  contract,  or  at  such  times  as 
the  contracting  parties  may  agree  upon  hereafter. 

^Now,  it  is  expressly  understood  by  these  presents,  that  the  foregoing  con- 
tract and  all  the  stipulations  therein  contained  are  subject  to  the  approval  of  the 
Secretary  of  the  Treasury  of  the  United  States,  and  binding  only  in  the  event  of 
his  approval.  And  it  is  further  understood,  by  and  between  the  parties  here 
contracting,  that  the  payments  to  be  made,  said  parties  of  the  first  part  shall 
depend  only  upon  the  appropriations  ijkade  by  Congress,  from  time  to  time, 
Sv  the  completion  of  said  customhouse." 

Bj  the  contract,  the  plaintiff  bound  himself  in  a  penal  sum,  with  security,  to 
do  an  the  hauling  of  the  building  materials,  when  thereto  required,  at  the  rates 
established  by  the  tarift' adopted  by  the  City  Council  in  1843,  and  it  was  stipu- 
lated that  on  his  default  at  any  time,  the  Government  might  employ  others  to 
do  the  hauling,  and  hold  him  and  his  security  liable  for  any  difference  in  the 
price  of  haulii^  they  should  have  to  pay. 

The  Commissioners,  by  whom  this  contract  was  made,  were  succeeded  in 
oflBce  by  S.  J.  Feten,  J,  W,  Crockett  and  W,  TurnhuU,  against  whom  this  ac- 
tion is  brought  to  recover  from  them  in  solido  $9050  as  damages  alleged  to  have 
been  sustained  by  the  plaintiff,  up  to  the  time  of  filing  the  petition,  by  reason 
of  the  wrongful  act  of  defendants  in  depriving  the  petitioner  of  a  profit  of  that 
amount,  which  he  would  have  realized  from  his  contract  if  the  Commissioners 
had  not  contracted  with  other  parties  for  the  hauling  of  materials,  in  violation 
of  the  petitioner's  rights  under  said  dbntract  to  do  all  the  hauling  of  the  mate- 
rials necessary  for  the  construction  of  the  customhouse.  It  appears  that  some 
time  before  the  contract  was  entered  into  with  the  plaintiff,  tiie  Government 
had  made  a  contract,  through  the  agency  of  the  same  Commissioners,  with 
Kendall  Jb  Co.  to  furnish  the  Government  a  large  quantity  of  bricks,  and  that 
on  default  of  those  contractors  furnishing  the  bricks  as  required,  it  was  stipu- 
lated the  Government  should  have  the  right  to  purchase  bricks  from  any  other 
persons  and  hold  the  contractors  responsible  for  any  difference  in  price  they 
might  have  to  pay.  These  contractors  having  made  default,  the  defendants, 
actiDg  as  Commissioners,  made  contracts  with  other  parties  for  the  purchase  of 
bricks,  and  included  in  the  contracts  that  made  the  hauling  of  the  bricks  to  the 
customhouse ;  whereas,  by  their  contract  with  Kendall  &  Co.  the  bricks  were 
deliTerable  at  the  levee,  from  which  place  the  plaintiff,  under  his  contract,  was 
ebtitled  to  have  the  hauling.  It  is  for  the  hauling  of  these  materials,  for  which 
it  appears  by  the  evidence,  the  plaintiff  would  have  been  entitled,  if  he  had 
done  the  hauling,  to  charge  $6563  95,  that  a  recovery  is  sought  to  be  had  from 
the  defendants,  in  the  shape  of  damages  for  their  illegal  act  in  making  contracts 
with  other  parties  for  the  delivery  of  bricks  at  the  customhouse.  The  suit  is 
proaecuted  against  defendant,  Feter§,  alone,  the  other  defendants  not  haying 
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C9091V  been  Rerved  with  process,  and  it  is  averred  that  Feten  espeeially,  of  his  own 
Pbtim.  illegal  and  personal  acts,  and  without  the  sanction  of  the  Government,  pre 
vented  the  plaintiff  from  doing  the  hauling,  by  inducing  certain  persons  to  agree 
with  the  Commissioners  to  sell  them  bricks  deliverable  at  the  costomhonse, 
including  the  hauling.  It  is  averred  in  the  petition  that  defendant  became  the 
disbursing  agent  of  the  Government  in  the  matter  of  their  contract  with  the 
petitioner,  and  that  he  had  violated  the  rights  of  the  plaintiff  in  the  several  par- 
ticulars as  before  stated. 

On  the  2l8t  of  June,  1851,  a  letter  was  written  by  the  Commissioners  to  the 
Secretary  of  the  Treasury,  informing  him  that  the  plaintiff  complained  of  these 
acts  as  being  in  violation  of  his  rights,  and  claimed  to  be  paid  the  contract  prices 
for  the  hauling  thus  done  by  others,  and  requesting  instructions  on  the  subject. 
In  this  letter  they  state  that  when  they  were  compelled  to  purchase  bricks  from 
others,  they  found  they  could  only  get  them  at  a  reasonable  price  by  allowing 
the  persons  from  whom  they  were  purchased,  the  benefit  of  contracting  to  de- 
liver them  at  the  site  of  the  building,  and  that  it  is  the  universal  custom  to  bay 
such  bricks  delivered.  They  further  estate  that,  although  the  plaintiff  insisted 
that  by  a  proper  construction  of  his  contract,  he  was  entitled  to  all  the  haul- 
ing, under  all  circumstances,  they,  the  Commissioners,  thought  a  reasonable 
construction  of  the  contract  was,  that  they  should  give  the  plaintiff  all  the  haul- 
ing of  materials  required  and  purchased  under  ordinary  circumstances.  To  this* 
letter  the  Commissioner  of  Customs  at  Washington,  to  whose  department  the 
letter  was  referred,  replies  of  date  July  11th,  1851,  approving  the  constructioa 
the  Commissioners  had  placed  on  the  contract,  and  instructing  them  not  to  pay 
the  plaintiff.  A  subsequent  letter  from  the  Commissioners,  which  bears  date 
the  80th  June  1852,  after  this  suit  was  brought,  is  also  in  evidence,  in  which 
they  ask  for  more  explicit  instructions  on  the  subject  In  this  letter  they  state 
that  they  conceive  it  to  be  their  duty,  in  making  purchases,  to  obtain  all  articles 
on  the  most  favorable  terms;  yet,  in  so  doing,  their  action  is  necessarily  con- 
trolled by  existing  contracts,  so  that  no  wrong  be  done  to  a  contractor.  That 
in  making  their  recent  contract  with  Mr.  Blane  for  press  bricks,  his  proposition 
was  for  $18  50  per  thousand,  delivered  at  the  Basin,  and  $20  per  thousand,  de- 
livered at  the  customhouse ;  that  as  CronarCs  price,  according  to  the  contract, 
for  hauling  was  about  $2  25  per  thousand,  it  was  obviously  the  interest  of  the 
Government  to  accept  the  latter  price  delivered  at  the  building,  and  it  was  ac- 
cepted, but  that  Cronan  considered  it  to  be  an  evasion  of  the  contract  with  hina, 
and  with  some  apparent  reason.  They  express  in  this  letter  the  desire  to  avoid 
any  act  that  may  have  the  semblance  of  an  attempt  to  evade  the  contract  with 
the  plaintiff,  and  say  that  if,  in  the  opinion  of  the  Secretary,  Mr.  Blanc's  first 
proposition  should  have  been  accepted,  there  would  be  no  diflBculty  in  altering 
the  contract  with  him.  To  this  letter  no  answer  from  the  Secretary  is  exhi- 
bited. 

On  this  state  of  facts  we  will  first  enquire  whether  the  contract  with  the 
plaintiff  was  violated.  He  had  bound  himself,  under  a  stipulated  penalty,  to  do 
all  the  hauling  at  certain  fixed  rates,  and  was  consequently  under  the  obliga- 
tion of  being  always  ready  with  the  requisite  teams  and  laborers.  This  obliga- 
tion produced  a  co-relative  right  on  his  part  to  have  the  benefit  to  be  derived 
from  the  employment  of  his  teams  in  doing  all  the  hauling,  and  as  it  is  evident 
that  the  hauling,  subject  to  the  qualification  in  said  article  stated,  which 
he  complains  was  given  to  others,  not  from  necessity,  but  for   the   advant- 
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age  of  the  €K)Terninent  id  procuring  the  hauling  to  be  done  at  cheaper  Cbomam 
rates  than  they  would  have  had  to  paj  him,  we  think  it  was  a  clear  violation  of  Pniss. 
Che  contract,  for  which  the  Government  is  reBponsible  in  damages  to  the  plain- 
ti£  As  to  what  would  be  the  measure  of  those  damages,  if  the  Government 
oouki  be  sued,  and  was  a  party  to  the  record,  the  rule  is  furnished  in  Art  1928 
of  the  Civil  Code.  It  would  be  the  amount  of  the  loss  the  plaintiff  has  sustained 
and  the  profit  of  which  he  has  been  deprived.  It  was  one  of  those  obligations, 
which,  firom  its  nature,  resolves  itself  into  a  claim  for  damages  on  the  inexecu- 
tion  of  the  contract  by  either  party,  and  the  prices  which  the  plaintiff  would 
haye  been  entitled  to  charge,  if  he  had  done  the  hauling,  would  not  be  a  stand- 
ard by  which  those  damages  could  be  estimated  without  other  proof  in  connec- 
tion,  shjowing  either  an  actual  loss  or  privation  of  gain.  But  the  defendant  is 
charged  with  a  violation  of  his  duty  as  a  public  officer,  from  which,  loss,  it  is 
said,  resulted  to  the  plaintifi^  and  that  he  has  therefore  rendered  himself  liable 
Cm*  damages  as  for  a  tort^  and  that  in  such  a  case  proof  of  the  specific  damages 
IS  not  requisite. 

The  appellee's  counsel  do  not  appear  to  have  considered  the  case  as  an  action 
for  damages,  arising  ex  eantractu^  which,  it  is  clear,  could  not  be  maintained 
without  any  personal  promise  or  undertaking  on  the  part  of  the  defendant,  and 
the  question  to  be  decided  is,  whether  an  agent  or  officer  of  the  Government 
can  be  held  liable  for  damages  €X  delicto^  by  his  failing  to  execute  a  contract 
which  his  principal  had  made,  in  accordance  with  the  just  rights  of  the  party 
contracting  with  his  principal,  although  the  principal  ratifies  and  adopts  his  acts. 

If  the  plaintiff  had  actually  done  the  hauling,  and  the  defendant,  as  disburs- 
ing agent,  had  received  the  money  to  which  the  plaintiff  was  entitled  under  his 
contract,  the  refusal  of  the  defendant  to  pay  it  over  to  him,  might  have  been  a 
violation  of  his  duty  as  a  public  officer,  rendering  him  personally  liable ;  but 
as  the  hauling  was  not  done,  and  the  claim  is  one  for  damages,  depending  on 
tiie  proper  construction  to  be  given  to  the  contract,  the  true  and  proper  charac- 
ter of  the  action  would  seem  to  be  one  for  the  breach  of  a  covenant  The  de- 
fendant, if  personally  liable,  could  only  be  condemned  on  proof  of  actual  breach 
of  the  contract,  according  to  its  true  legal  interpretation,  and  of  actual  loss  and 
damage  sustained  by  the  plaintiff;  and  those  two  questions  could  only  be  pro- 
perly determined  in  an  action  to  which  the  principal  himself  was  a  party.  The 
difficulty  that  the  GoTemment  cannot  be  sued,  furnishes  no  ground  for  holding 
the  defendant  personally  liable  in  such  an  action,  which,  from  its  nature,  we 
can  Tiew  in  no  other  light  than  one  involving  a  question  of  damages  for  an 
aOeged  breach  of  contract  The  contract  was  a  public  one ;  the  defendant  had 
no  personal  interest  in  i^  and  as  the  contract  itself  was  not  obligatory  upon  him, 
he  could  not  be  held  liable  for  the  consequences  of  a  violation  of  it,  by  the  erro- 
neous interpretation  of  H,  which  the  Government  ratified.  The  ratification  was 
equivalent  to  an  original  authority  on  the  principle,  ^^anmis  rati  hdbitio  man- 
dato  aqniparatarJ*  Livermore  on  Agency,  vol.  1,  44.  The  duty  which  the 
defendant  had  to  perform  in  superintending  the  execution  of  contracts  made  by 
previous  agents  of  the  Government,  and  making  such  new  contracts  a.s  nii^ht 
become  necessary,  was  not  merely  ministerial  but  required  the  cxercMse  of  dis« 
cretion  and  judgment,  and  in  such  a  case  an  officer  cannot  be  held  pors4)iia11y 
liable.     Stolet  v.  KendaU,  8  Howard  R.,  88. 

The  case  of  Elliot  v.  SioarPwout,  10  Peters,  186,  has  been  relied  on  in  sup- 
port of  this  action.    In  that  case  the  Collector  of  Customs  was  held  liable  for 
61 
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OBcniAx  damages  for  his  wrongful  act  in  seizing  the  goods  of  certain  importing  mer- 
Pirns.  chants  for  duties  which  hy  law  he  had  no  right  to  exact.  The  principle  there 
settled  was,  that  where  money  is  illegally  demanded  and  received  by  an  agent, 
he  cannot  exonerate  himself  from  personal  responsibility  by  paying  it  oTer  to 
his  principal,  when  he  has  had  notice  not  to  pay  it  over.  If  the  plaintiff  had  per- 
formed the  services,  for  which,  under  his  contract,  he  was  entitled  to  be  pud, 
the  case  cited  would  go  far  to  sustain  an  action  against  the  defendant ;  but  the 
principle  involved  in  the  present  action  is  altogether  different 

We  find  nothing  decided  in  the  case  of  Ofboms  v.  the  Bank  of  the  United 
States,  9  Wheat  738,  which  can  by  analogy  sustain  the  present  action.  In 
that  case  the  Treasurer  of  the  State  of  Ohio  was  held  personally  liable,  not  be- 
cause the  State  was  exempt  from  being  sued,  but  on  the  ground  that  he  was  in 
possession  of,  and  kept  as  a  separate  and  distinct  fund,  money  which  had  been 
taken  from  the  vaults  of  the  United  States  Bank,  in  levying  a  tax  on  the  Bank 
under  a  law  of  the  State  of  Ohio,  which  was  held  to  be  repugnant  to  the  Con- 
stitution of  the  United  States  and  therefore  void. 

We  have  not  been  referred  to  any  authority  which  we  think  can  support  the 
plaintiff  ^s  action,  and  agree  with  the  conclusion  of  the  court  below  that  the  case 
ought  to  be  dismissed. 

Judgment  of  the  court  below  is  therefore  affirmed,  with  costs. 

Buchanan,  J.  I  concur  in  the  affirmation  of  this  judgment,  on  the  ground 
that  plaintiff  has  failed  to  make  out,  by  proof,  the  case^  stated  in  his  petition. 
Had  his  allegations  been  sustained  by  the  proof,  there  was  a  case  of  personal 
liability,,  under  our  law.  C.  C,  2294.  And  the  District  Judge  properly  over- 
ruled the  exception  of  no  cause  of  action,  pleaded  in  limine.  But  the  proof 
adduced  negatived  the  allegations  of  the  petition,  which,  to  my  view,  gave  a  right 
of  action  against  the  defendant  personally.  Those  allegations  are,  substantially, 
that  Mr.  FeterSy  of  his  own  volition,  and  without  the  countenance  or  authority 
of  Qovemment.  took  advantage  of  his  situation  as  Commissioner  for  the  erec- 
tion of  the  customhouse  in  New  Orleans,  to  deprive  plaintiff  of  the  hauling  of 
materials,  to  which,,  under  his  contract  with  Government,  he  was  entitled,  and 
thereby  caused  great  pecuniary  loss  to  plaintiff. 

The  evidence  was,  on  the  contrary,  that  the  contracts  with  other  persons  than 
the  plaintiff  for  hauling  of  materials  were  made  by  another  Commissioner  than 
Mr.  Peters,  to  wit :.  by  the  salaried  and  managing  Commissioner,  Mr.  Crockett^ 
and  that  the  plaintiff  declared  that  he  would  get  along  well  enough  if  he  had 
no  more  trouble  with  the  other  Commissioners  than  he  had  with  Mr.  Peten, 

Under  these  circumstances,  the  defendant  was  entitled  to  judgment  upon  the 
merits. 


George  CoLEtr^i^N  et  al.  v.  John  K.  Marble. 


Ml  Under  the  ThcIb  of  the  case,  the  court  reftued  to  disturb  a  settlenieDt  bctweeu  the  parties  four  years 

I  52447I  «ift«r  it  had  l>cen  made. 

from  the  District  Court  of  the  Parish  of  Madison,  PerkiuM^  J. 
imonette,  for  plaintiffs  and  appellants.     Snyder,  for  defendant. 
Buchanan,  J.    Defendant  being  sued  upon  his  two  promissory  notes,  made 
to  the  order  of  plaintiffs,  pleads  in  defence  to  Uiu  action  : 


A  !M>EAL 
iL     A  mom 
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1st.  That  the  consideration  of  the  notes  had  failed ;  that  the  notes  were  Oouof ah  n  al 
given  for  the  estimated  value  of  plaintiff's  interest  in  a  commercial  partnership  Habbli 
heretofore  subsisting  between  plaintiff  and  defendant ;  that  plaintiff  kept  the 
books  of  the  concern ;  that  no  account  of  stock  or  assets  was  taken  previously 
to  giving  said  notes,  the  defendant  trusting  to  the  correctness  of  the  en- 
tries in  the  books ;  but  that  he  had  been  imposed  upon  and  defrauded  by 
plaintiff,  there  being  numerous  errors  in  the  bakinces  of  account  against  the 
customers  upon  the  said  books,  which  swelled  the  apparent  value  of  the  part- 
nership assets  above  their  real  value  and  which  should  be  deducted  from  the 
notes  sued  on. 

2.  That  defendant  has  taken  up  and  paid  at  plaintiff's  request,  a  large  amount 
of  daioas  against  him,  which,  by  agreement  of  parties,  were  to  be  credited  on 
the  notes  now  in  suit;  and  which  payments  defendant  pleads  in  compensation. 

Sd.  That  in  settlement  with  Seale  S  Harrelly  and  also  with  Jac'jh  Mason, 
defendant  found  that  many  articles  purchased  by  plaintiff  and  by  his  brother, 
for  whose  use  this  suit  is  brought,  had  been  improperly  and  fraudulently 
charged,  by  their  order,  to  the  firm  of  Coleman  A  Marble,  which  he  claims  to 
be  deducted  ih>m  these  notes. 

Upon  these  pleadings,  the  parties  went  to  trial  before  a  jury,  and  the  follow- 
ing verdict  was  returned  "We,  the  jury,  allow  the  defendant  credit  for  eight 
hundred  and  sixteen  dollars  sixty- three  cents ;  and  find  judgment  for  the 
plaintiff  for  balance  of  the  claim,  fifty  three  dollars  fifty-one  cents."  After  an 
unsuccessful  attempt  to  obtain  a  new  trial,  the  plaintiff  has  appealed. 

The  case  comes  up  to  us,  upon  a  bill  of  exceptions,  to  the  introduction 
of  the  most  of  the  defendant's  evidence  upon  various  grounds  of  objection 
stated. 

The  case  of  defendant  is  very  unsatisfactorily  presented.  On  the  17th  of 
July,  1848,  there  is  written  proof  of  a  dissolution  of  the  partnership  of  Cole- 
man S  Marble,  by  the  terms  of  which,  the  latter  gave  his  partner  his  uncon- 
ditional obligations  for  a  fixed  sum,  for  his  share  in  the  partnership  effects, 
including  the  lot  and  house  on  and  in  which  the  business  was  conducted,  and 
moreover  assumed  the  payment  of  all  liabilities ;  releasing  formally  the  plain- 
tiff *'  from  all  obligations  of  the  firm,  and  taking  the  responsibility  of  settling 
all  the  debts  that  the  firm  is  bound  for."  To  open  this  settlement,  the  defen- 
dant has  not  given  us  any  evidence  of  what  took  place  when  the  partnership 
was  dissolved ;  but  has  brought  forward  a  list  of  balances  copied  from  the 
books  of  Coleman  <&  Marble,  and  has  introduced  a  number  of  witnesses  who 
have  been  sworn,  in  general  terms,  that  there  were  errors  in  the  amounts 
charged  against  them  upon  that  list.  Such  evidence,  giyen  four  years  after  the 
dissolution  of  the  partnership,  is  not  sufficient  to  disturb  the  formal  and  solemn 
settlement  made  between  two  partners,  who  are  proved  to  have  attended  equal- 
ly to  the  business  of  the  concern,  and  must  be  presumed  to  have  been  equally 
cognizant  of  its  afi&irs. 

Under  the  pica  of  compensation,  also,  the  defendant  has  offered  proof  of  his 
having  paid  a  number  of  accounts  held  against  the  plaintiff  by  different  per- 
sons. So  far  as  he  has  shown  that  such  payments  were  made  at  the  request 
of  the  plaintiff,  to  be  credited  on  the  notes,  according  to  the  language  of  defen- 
dant's plea,  they  must  be  allowed  as  offsets  to  plaintiff's  claim.  It  is  evident, 
thjit  as  open  accounts,  they  are  not  compensable  with  the  notes  sued  upon ; 
and  only  become  so,  when  liquidated  by  the  acknowledgment  of  the  plaintiff 
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OoLiMAX  n  AL  of  their  correctness,  and  his  consent  that  when  paid,  they  should  be  credited 
Mabblb.       upon  defendant's  notes. 

The  following  items  of  the  account  or  exhibit  A.,  annexed  to  defendant's 
answer,  appear  to  be  entitled  to  be  allowed  in  compensation  : 

Account  paid  /.  P.  <fe  /.  8.  Coom,        -        -        -        .  |81  92 

Note  paid  Mrs.  Susannah  Mason,        -          -        -        •  150  00 

Account  paid  F.  KeUler, 171S 

Account  paid  Martha  PoMfne, 87  W 

Note  G,  Coleman  favor  of  Kinsman  S  Cower,          «          -  77  68 


$368  94 
It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Goart 
be  reversed,  and  that  plaintiff  recover  of  defendant  five  hundred  and  six  dol- 
lars and  six  cents,  with  five  per  centum  per  annum  interest,  from  the  10th  of 
September,  1849,  until  paid,  and  costs  in  both  courts. 


Grat,  Macmurdo  &  Go.  v.  Lows  &  Pattison  ei  al.«— Feariy,  Dokb- 
OAN  &  Co.,  Praying  for  a  Prohibition. 

An  appellant  will  not  lose  his  right  of  appeal  in  consequence  of  the  sorety  beooming  tnaolTent  after 
he  had  signed  the  bond.  In  such  a  case,  it  is  the  duty  of  the  court  to  allow  a  sofflcleDt  Bnretjr  to 
be  substituted.  And  where  the  right  was  denied,  and  the  District  Judge  dismissed  the  appeml  and 
allowed  an  execuUon  to  issue,  a  writ  of  prohlbitton  was  granted  to  airest  proceedings  under  iL 

C.  C.  8019. 

APPLICATION  for  a  Writ  of  Prohibition  to  the  Judge  of  the  Fourth  Dis- 
trict Court  of  New  Orleans,  Reynolds,  J.  E.  L,  Goold,  for  the  applicant. 
Slidell,  C.  J.  The  plaintiffs  having  obtained  a  judgment  against  Feam^ 
Donegan  db  Co,,  the  latter  obtained,  on  the  1st  of  March,  1854,  an  order  for  a 
suspensive  appeal,  and  filed  within  the  legal  delay,  an  appeal  bond  for  the 
proper  amount,  with  Kendall,  Toe  S  Co,  as  sureties.  On  the  26th  of  April, 
1854,  after  the  transcript  of  appeal  had  been  filed  in  this  court,  the  plain ti£b 
took  a  rule  in  the  court  below  on  the  defendants,  to  show  cause  why  the  ap- 
peal granted,  should  not  be  dismissed,  and  why  execution  should  not  iasae 
against  Feam,  Donegan  A  Co,  for  the  amount  of  the  judgment  and  costs,  on 
the  following  ground :  "  That  the  surety,  Kendall,  Toe  A  Co.,  on  the  appeal 
bond  filed  herein,  is  not  good  and  solvent,  as  required  by  law.*'  At  the  hearing 
of  the  rule,  Feam,  Donegan  &  Go,  offered  a  new  surety  of  unquestionable  and 
unquestioned  solvency,  who  being  examined  as  a  witness,  deposed,  that  he  was 
worth  many  times  over  the  amount  of  the  required  bonds.  He  also  declared 
his  willingness  to  sign  a  new  bond,  and  that  when  Kendall,  Toe  db  Co.  signed 
the  bond,  they  were  considered  solvent  merchants,  and  in  good  credit  Another 
merchant,  who  had  known  Kendall,  Toe  <k  Co,  for  several  years,  testified  that 
he  had  had  extensive  transactions  with  them ;  that  he  considered  them  solvent, 
and    they    were    so  regarded  in  the    commercial  community.      That  they 
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had  &3ed  onlj  a  few  days  previous  to  the  date  of  his  examinatioD,  and  that  Obat,  Maomoboo 
onlj  a  few  days  previous,  witness  had  such  an  opinion  of  their  solvency,  that  r. 

he  had  agreed  to  take  their  notes  without  an  endorser,  for  a  lot  of  merchan- 
dize he  had  on  sale,  but  the  bargain  was  not  consummated  in  consequence  of 
a  diflagreement»with  the  purchaser  about  the  price  of  the  goods.  This  testi- 
mony was  received  without  objection;  it  is  unnecessary,  therefore,  to  say 
whether  it  was  the  best  evidence  on  the  question  of  solvency,  and  as  it  stood 
before  the  District  Judge  without  objection,  was  no  doubt  ample  to  satisfy  his 
mind,  that  Kendall^  Toe  d  Co,  were  satisfactory  sureties  when  they  signed  the 
bond.  The  evidence,  however,  was  superfluous,  and  was  probably  offered  by 
I'gam^  Donsgan  A  Co,  out  of  abundant  caution,  for  it  will  be  observed,  the 
rale  taken  by  the  plaintiffs  questioned  not  the  past,  but  the  present  solvency 
of  Kendall^  Toe  A  Co,  The  decision  upon  the  rule  was  as  follows :  **  The  court 
considering  that  the  surety  on  the  appeal  bond  furnished  by  defendants  hfu  he- 
come  intoUent^  and  that  no  new  bond  can  be  furnished  after  the  expiration  of  the 
l^al  delay,  it  is  ordered  that  the  rule  taken  by  plaintiffs  on  the  26th  ultimo,  be 
made  absolute ;  that  the  suspensive  appeal  herein  granted,  be  set  aside  and 
dismissed ;  and  that  the  plaintiff  have  leave  to  issue  execution  for  the  amount 
of  the  judgment  rendered  in  this  case,  with  costs."  An  application  was  then 
made  to  this  court  for  a  prohibition,  the  relators  suggesting  their  continued 
willingness  to  give  a  new  and  solvent  surety.  A  rule  to  show  cause  having 
been  granted,  the  District  Judge  answered:  *' That  although  he  was  satisfied 
of  the  solvency  of  W,  Bogart,  the  new  surety  offered  in  the  case  mentioned  by 
the  relators,  and  of  the  failure  of  the  former  security  subsequent  to  the  allow- 
ance of  the  suspensive  appeal,  he  did  consider  himself  bound  to  refuse  a  new 
surety,  after  the  lapse  of  ten  days  from  signing  the  judgment.  He  further 
answers,  that  he  refused  an  appeal  from  his  judgment,  ordering  execution  to 
tssoe  and  dismissing  the  appeal,  because  he  considered  that  the  law  allows  no 
such  remedy;  and  further,  that  being  str<)ngly  inclined  to  grant  the  relators  re- 
lief in  the  premises,  he  suggested  an  application  to  the  Supreme  Court'* 

We  think  the  District  Judge  erred.  The  right  of  appeal  is  a  constitutional 
right,  and  in  the  present  case,  the  right  of  suspensive  appeal  was  clearly  con- 
ferred by  the  law.  If  a  party  in  good-  faith  fulfils  within  the  legal  delay,  the 
conditions  upon  which  the  right  of  suspensive  appeal  is  granted,  it  would  be  an 
inequitable  and  harsh  construction  of  a  provision  of  law  framed  for  the  protec- 
tion of  defendants,  to  say  that  his  right  should  be  defeated  by  a  subsequent 
contingency  unforseen,  and  over  which  he  had  no  control,  the  subsequent 
&ilure  of  his  surety.  Such  a  doctrine  would  also  involve  an  inequality  which 
could  not  be  reconciled  with  equity.  For  by  Art.  8012,  when  the  security  re- 
ceived **  by  the  direction  of  law,"  becomes  insolvent,  his  place  **  should  be  sup- 
plied by  another,"  il  doit  en  4tre  donne  une  autre.  The  rule  is  derived  from 
the  Napoleon  Code,  and  originally  from  the  Roman  law.  Si  la  caution, 
says  Pothier,  avait  les  qualit^s  lorsqu'elle  a  6te  regue,  mais  qu'elle  ait  cesse 
depuis  de  les  avoir ;  pourtant,  si  de  solvable  qu'elle  etait,  elle  est  devenue  in- 
solvable,  le  d^biteur  sera-t-il  oblig6  d*en  donner  une  autre  ?  II  faut  distinguer. 
D  y  sera  oblig6  si  c'est  une  caution  legale  ou  judiciaire.  Si  calamitas  insignis 
fidejossoribus  vel  magna  inopia  accidit,  ex  integro  satisdandum  erit  L.  10, 
§1,  quit  satisd.  cog.  L.  4,  ff.  de  stipul.  praet  Pothier,  Oblig.  No.  892.  If 
the  creditor,  in  such  case,  can  compel  the  debtor  to  furnish  a  new  surety,  it  is 
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Obat.^Macmubdo  just  the  debtor  should  have  the  right  to  give  one,  and  thus  preserve  his  right 
«.  of  suspensive  appeal.     Equality  is  equity. 

We  do  not  concur  in  the  obiter  dictum  in  Stanton  v.  Parier^  2  Rob.  651, 
where  it  is  intimated  that  if  the  surety  has  become  insolvent  after  the  appeal 
was  brought  up,  it  is  the  same  as  if  no  security  had  been  given.  We  think  the 
distinction  between  the  two  cases  is  manifest  In  the  one  case,  the  reqaisitton 
of  the  law  has  been  disregarded ;  in  the  other,  the  party  has  in  good  faith  com- 
plied at  the  time,  and  the  subsequent  failure  of  the  surety  is  not  the  fault  of 
the  principals. 

Considering  that  by  the  filing  of  an  appeal  bond  sufficient  at  the  time  to  the 
fulfilment  of  other  formalities,  the  appellate  jurisdiction  of  this  court  had  at- 
tached ;  that  the  benefit  of  the  right  of  suspensive  appeal  once  lawfully  ac- 
quired, should  not  be  totally  lost  by  reason  of  the  subsequent  failure  of  the 
surety;  that  the  case  under  the  answer  of  the  District  Judge  and  the  antecedent 
proceedings  of  record,  presents  no  contested  question  of  fact,  but  a  question  of 
law  merely;  and  that  the  interference  of  thi&  court,  under  the  circumstances, 
is  necessary  for  the  prompt  maintenance  of  its  appellate  jurisdiction.'^ 

It  is  therefore  ordered,  that  a  writ  of  prohibition  issue,  commanding  the  Dis- 
trict Judge  not  to  allow,  and  the  Sheriff  not  to  take  any  further  action  upon 
the  execution  issued  in  said  cause  of  Oray  et  al,  v.  Feam^  Danegan  S  Co.^ 
provided  the  said  relators  shall,  within  three  days  after  the  filing  of  the  man- 
date of  this  court  in  the  court  below,  furnish  to  the  satisfaction  of  said  District 
Judge,  a  new  appeal  bond,  dated  ntinc  pro  tune,  with  a  good  and  solvent  secu- 
rity conditioned  according  to  law,  and  for  the  amount  required  in  cases  of 
pensive  appeal. 


Mark  Davis  v.  Marshall  &  James. 

The  plaintiff  sued  the  defendants  as  Joint  proprietors  of  an  adjoining  lot,  for  one-half  the  cost  of  a 
party  wall.  IMd:  Where  the  defendants  purchased  the  lot  after  the  wall  had  been  reoon- 
stracted  and  paid  for  by  plaintiffs,  and  their  vendor  testified  that  he  made  no  arrangement  ddier 
with  his  vendor,  or  with  the  defendants  about  the  payment  of  the  party  wall,  and  there  was  no 
evidence  before  the  court  that  the  defendants  bad  subsequently  used  the  party  wsU  thus  recoo- 
structed,  there  should  be  a  Judgment  as  of  nonsuit.  By  the  Cbur«— It  Is  unnecesaary  now  to 
decide  whether  a  privilege  would  arise  upon  the  adjoining  proprietors  using  a  party  wall  recon- 
structed before  he  acquired  the  adjoining  esUte ;  or  whether,  if  his  vendor  had  used  the  recon> 
structed  wall  before  selling,  there  would  be  a  privilege  following  the  property  sold  into  the  handa 
of  such  vendee. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanan,  J. 
Oedge  db  Hagan,  for  plaintifiF.  Le  Gardeur,  for  defendant  and  appellant. 
Slidell,  C.  J.  The  plaintifiF  sues  the  defendants  as  joint  proprietors  of  an 
adjoining  lot  for  one-half  of  the  cost  of  a  party  wall  It  appears  the  original 
party  wall  was  so  damaged  by  fire  in  the  spring  of  1861,  that  it  was  necessary 
to  demolish  and  rebuild  it  There  was  judgment  against  the  defendants  in 
9olido,  for  the  amount  claimed,  and  they  have  appealed. 


•Anthorttles  referred  to  by  the  court :  Staie  v.  Buchaman,  18  L.  R.  675 ;  SMe  v.  Jud^  qf  JF9n$ 
DidHtis  19  li.  B.  at  page  ITS. 


Jaiucs. 
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The  defotidants  purchased  the  lot  from  Montgomery  on  the  10th  July,  1851,  Davis 
afler  the  reconstruction  of  the  wail  was  finished  and  paid  for  by  plaintiff,  mamhallA 
Uonrey^  who  sold  the  property  to  Montgomery^  on  the  8th  July,  1861,  testifies 
that  he  made  no  arrangement  with  Montgomery  or  with  defendants  about  the 
payment  of  the  party  walZ^  and  a  bill  of  plaintiff  for  one-half  the  cost  was 
made  out  again^it  €m*T^^  under  date  of  July  2,  1851.  The  only  evidence  of  a 
personal  nudertakiog  to  pay  this  amount  is  the  testimony  of  the  plaintifiT^s 
igent  respecling  a  conversation  with  James,  The  District  Judge  considered 
this  tesUmony  as  showing  a  promise  by  James  to  pay. 

We  are  unable  to  concur  m  this  conclusion,  and  think  there  should  be  judg- 
ment as  in  case  of  nonsuit. 

It  is  proper  to  observe  that  we  have  not  distinct  evidence  before  us  that 
Jamts  and  Marshall  subsequent!)-  used  the  party  wall  thus  reconstructed  ;  and 
that  it  is  unnece^tsary  now  to  decide  whether  a  pi  ivilege  would  arise  upon  the 
adjoining  proprietors  using  a  party  wall  reconstructed  before  he  acquired  the 
ftdjotning  estatif,  or  whether  if  his  vendor  had  used  the  reconstructed  wall  be- 
fore selling,  there  woulil  be  a  privilege  following  the  property  sold  into  the 
hands  of  such  vendee. 

Judgment  reversed  and  judgment  as  in  case  of  nonsuit;  plaintiff  to  pay 
(.losts  in  both  courts. 


CASES 

ARGUED  AND    DETERMINED 

IN  THB 

SUPREME  COURT  OF  LOUISIANA, 

AT 

ALEXANDRIA, 

IK 
SEPTEISBfiB,  1854. 


PRESENT: 

Ho  re.  C.  VooRHiEs,  ) 

Hon.  A.  M.  Buchanan,     >  Associate  Justices. 

Hon.  a.  N.  Ogden,  ) 

SuosLL,  C.  J.,  was  absent  during  this  Term.     Campbell,  J.,  had  resigned 
and  the  vacancy  had  not  been  tilled. 


Isaiah  A.  Paschal  v.  Union  Baxk  of  Louisiana. 

A  JodgmcDt  was  obtained  on  an  accommodation  note  made  by  plaintiff,  and  discounted  for  hia 
benefit  by  defendant.  In  the  petition  the  name  of  the  strcond  endurtcr  was  stated  as  that  of 
the  payee.  An  amended  petition  was  ftled  correcting  this  error.  Another  amended  petition 
waa  filed  making  the  third  endorser  a  party  This  suit  was  brought  to  annul  the  Judgment,  on 
the  ground  tliat  neither  of  the  amended  petitions  had  been  served  on  the  plain tilT,  who  had  in 
the  meantime  permanently  left  the  State.  J9y  the  (hurt — The  misdescription  of  the  payee  In 
ttia  original  petition  was  immaterial  vnder  the  circamstances>-as  between  Patchal  and  the  Bank. 
The  Bank  was  the  real  payee  of  the  note,  and  all  the  names  on  the  back  of  it,  were  but  securi- 
ties for  the  return  of  the  money  lent  by  the  Bank  directly  to  Patdhdl. 

Under  the  circumstances  a  Judgment  by  default  might  have  been  confirmed  against  Patchal^  by 
prododng  the  note,  even  had  no  amendments  been  filed. 

APPEAL  from  the  District  Court  of  the  parish  of  Rapides,  Cuihman^  J. 
TT.  B.  Hyman,  for  plaintiff. 
H.  A  8,  L.  Taylor^  for  appellant : 

lut  The  amendments  made  to  the  original  petition  were  as  to  the  form,  and 
not  the  substance  of  the  action,  and  did  not  require  either  answer  or  a  judg- 
meot  bf  default  to  he  tikcn.  The  eonU^tatin  litis  was  therefore  formed  and 
the  judgment  rendered  regular  and  binding — vide  2  L  R  892,  8  M.  R.  898, 

12  R.  R.  188,  and  cases  cited.     6  Ann.  250. 

2d.  The  plea  in  reconvention  should  have  been  received — C.  P.  875,  Act 
183»,  sec.  7,  p.  164;  5  Ann.  8,  150;  4  ibid.  186;  12  R.  R.  428. 

3d.  There  was  no  merger  of  the  orippnal  d'^bt  in  the  judgment — vide  Bou- 
▼ier  Law  Dictionary  verb um  "merger" — i  Kent,  pa<50  99  to  108;  Pothier  on 
Ob^  No.  606;  4  Toullier,  New  Brus.  edition,  sec.  421,  423,  424;  3  L  R.  552 ; 
C.  C.  2214,  2215,  801  to  808. 

4th,  The  service  of  citation  on  Breiter  arrested  proscription,  and  the  ori- 
ginal debt  still  subsists  and  is  demandable— G.  0.  8484,  8486,8510,8517; 

13  L.  B.  580 ;  17  ibid.  218 ;  6  R.  R.  142. 
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Pabcral  Buchanan,  J.    The  plaintifT  asks  to  have  a  judgment  against  him  annulled, 

Umoii  Bare.     On  the  ground  that  he  had  not  been  served  with  copies  of  two  supplemental  or 
amended  petitions,  filed  in  the  suit  in  which  that  judgment  was  rendered. 

The  original  suit  was  one  upon  a  promissory  note,  of  which  the  present 
plaintiff  (under  a  different  name,)  was  maimer,  and  three  other  persons  were 
endorsers.  The  note  was  in  the  negotiable  form,  payable  to  the  order  of  the 
first  endorser,  and  by  the  other  two  endorsed  in  blank.  It  was,  however,  in 
reality  an  accommodation  note,  as  appeared  by  the  words  **  credit  the  drawer,*' 
written  at  the  bottom  of  it,  and  signed  with  the  initials  of  the  two  last  endor- 
sers. This  note  became  the  property  of  the  present  defendants  in  the  course 
of  their  business,  and  there  is  no  more  doubt  in  our  minds  than  there  was 
with  our  predecessors,  (see  Union  Bank  v.  Brewer^  2  Ann.  835,)  that  the  pre- 
sent plaintiff  and  maker  of  the  note,  presented  the  note  to  the  bank  for  dis- 
count and  received  its  proceeds. 

The  note  being  unpaid  at  maturity,  was  put  in  suit  by  the  holder,  the  bank, 
against  the  maker,  who  was  duly  served  with  citation.  But  an  error  was 
made  in  the  petition  in  describing  the  note — the  name  of  the  second  endorser 
being  given  as  payee.  In  the  opinion  of  the  counsel  of  the  bank,  this  error 
required  rectification,  and  he  filed,  with  leave  of  court,  an  amended  petition, 
declaring  the  name  of  the  first  endorser  as  payee.  He  still  filed  a  second 
amendment  of  his  plaadings,  making  the  third  endorser  a  party.  Neither  of 
these  amendments  were  served  upon  the  present  plaintiff,  who  had  in  the  mean 
time  permanently  left  the  State. 

In  our  opinion,  there  was  no  necessity  for  service  of  these  amendments. 
The  misdescription  of  the  payee  in  the  original  petition  was  immaterial,  under 
the  circumstances,  as  between  Brewer  (Paeehat)  and  the  bank.  The  bank 
was  the  real  payee  of  the  note,  and  all  the  names  on  the  back  of  it,  were  mere 
securities  for  the  return  of  the  money  lent  by  the  bank  directly  to  Brewer 
{Paschal.)  Courts  of  Justice  are  constantly  in  the  habit  of  looking  into  the 
origin  of  promissory  notes,  for  the  purpose  of  ascertaining  the  true  relations  of 
the  parties  to  each  other,  notwithstanding  the  instrument  having  assumed  a 
form,  which  would  imply  entirely  different  relations.  The  District  Court  would, 
under  the  circumstances,  have  been  right  in  receiving  in  evidence  the  note  of 
Brewer  {Paschal)  to  confirm  the  default  of  the  Union  Bank,  even  had  no 
amendments  been  filed.  The  present  plaintiff  is  without  i^ny  shadow  of  right 
to  complain. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  there  be  judgment  for  defendant,  with  costs  in  both  oourts. 


Emile  Chevalier  v,  Samuel  M.  Htams,  Executor,  &o. 

The  Terbal  acknowledgment  of  the  debtor  which,  in  general,  would  be  rafficient  to  intertupt  pre- 
scription as  to  other  debts,  does  not  tufSce  to  do  so  in  relation  to  overseer's  wages  and  hire  of 
slaves.    The  formal  written  recognition  of  the  claim  in  a  oompte  <trrHi  is  indispensable. 

Oode80O3. 

APPEAL  from  the  District  Court  of  the  parish  of  Natchitoches,  Chaplin,  J. 
John  B.  Smith,  for  plaintiff    A.  R  Pimon  and  W.  J,  Bamiltan,  for 
defendant  and  appellant 
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BvcHAHAH,  J.    This  is  a  claim  for  fire  years  wages  as  orerseer,  and  for  the      Onriuia 
hire  of  blares  during  four  years  of  that  time.  HTAMi. 

The  defence  is  the  general  denial,  prescription,  and  a  reconrentional  demand 
for  forty-four  bales  of  cotton  of  the  crop  of  1852,  sold  by  plaintiff,  and  the  pro- 
ceeds appropriated  to  his  own  use. 

The  plaintiff  rebuts  the  prescription  pleaded,  by  testimony  of  acknowledg- 
ments made  by  the  deceased  of  the  correctness  of  his  account ;  and  as  to  the 
fiMtj'foar  bales  of  cotton  sold,  he  has  proved  by  the  same  witnesses,  that  this 
oottoQ  was  his  property  by  virtue  of  an  agreement  to  that  effect  with  the 
deceased. 

The  principal  efforts  of  the  appellant's  counsel  have  been  directed  to  im- 
pugning the  credibility  of  plaintiff's  witnesses.  Upon  this  point,  we  need 
only  say  that  the  Judge  of  the  District  Court,  who  saw  and  heard  these  wit- 
neeeea,  has  believed  them ;  and  we  deem  it  the  safest  rule  to  be  guided  by 
the  conclusions  of  the  inferior  court  in  a  matter  of  this  sort,  when  our  oppor- 
tunities are  so  much  inferior  of  deciding  satisfactorily. 

It  is  also  contended  that  the  nature  of  the  proof  offered  of  a  renunciation  of 
prescription,  is  not  that  required  by  law. 

The  Article  3503  of  the  Civil  Code,  reads  as  follows : 

^  The  salaries  oi  overseers  and  the  hire  of  movables  and  immovables  are 
prescribed  by  three  years,  unless  there  be  an  account  acknowledged,  a  note  or 
bond  given,  or  action  commenced  before  that  time." 

The  words  "account  acknowledged,"  in  this  Article  are  "compte  arrSt^** 
in  the  French  text  A  compte  arrSte,  is  an  account  stated  in  writing,  and 
adcDowledged  to  be  correct  on  its  face  by  the  party  against  whom  it  is  stated. 
See  3d  N.  S.  717.  The  verbal  acknowledgment  of  the  debtor  which,  in  gene- 
nl,  would  be  sufficient  to  interrupt  prescription  as  to  other  debts,  does  not,  it 
would  seem,  suffice  to  do  so  in  relation  to  overseer's  wages.  The  formal  writ- 
ten recognition  of  the  claim  in  a  eompte  arrets  is  indespensable.  With  this 
proviaoa  of  the  law  in  view,  we  think  the  plea  of  prescription  should  have 
been  maintained  as  to  the  services  of  plaintiff  and  the  hire  of  his  slaves  for 
the  years  1848  and  1849. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Dourt  be  reversed,  and  that  plaintiff  have  judgment  against  defendant, 
to  be  paid  in  course  of  administration,  for  the  sum  of  one  thousand  six  hundred 
and  fifty  dollars ;  that  the  demand  in  reconvention  be  dismissed ;  and  that 
the  costs  of  the  District  Court  be  paid  by  the  estate  of  LouU  Chevalier,  and 
those  of  appeal  by  plaintiff  and  appellee. 


9    485 
46  1000 


T.  J.  HiOKMAN  V.  L.  Bailet  et  al. 

Tbe  warrAntora,  on  whom  the  Iom  to  to  fkll,  moat  be  pertles  to  the  appeal,  or  the  appeal  wfll  be 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Oushman,  J. 
Ogden  and  T.  H.  Lewis,  for  plaintiff  and  appellant    Elgee  <t  Hyame,  for 
defendants. 

Ogdbx,  J.    This  is  a  petitory  action.    The  plaintiff  claims  the  ownership  of 
seTeral  tracts  of  land,  described  in  his  petition  as  being  situated  on  the  **  Rigo- 
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HioKMAv  ]et  du  Bon  Dieti,"  in  the  parish  of  Natchitoches,  under  titles  derived  from  the 
Bailct.  goyernraent  o£.  the  United  States.  He  alleges  that  the  defendants  have  enter- 
ed upon  and  taken  possession  of  this  land,  and  claim  to  be  the  owners  of  the 
same,  by  virtue  of  a  certain  pretended  title  derived  from  Juan  de  Leon^  which 
title  they  represent  to  be  fraudulent,  and  as  never  having  been  located  by  the 
proper  authority  under  the  government  of  the  United  States. 

The  defendants,  Bailey  v.  Hughes,  in  answer,  aver,  that  they  bold  by  good 
and  valid  titles  derived,  as  to  the  defendant  Hughes  iromlLittleton  Bailey ^  who 
derived  the  same  from  Jttan  de  Leon,  the  grantor,  under  the  Spanish  govern- 
ment ;  that  said  grant  was  confirmed  by  the  government  of  the  United  States 
and  was  located  by  the  officers  thereof.  They  aver  that  they  purchased  from 
their  respective  vendors  in  good  faith,  and  for  a  valuable  consideration,  and  in 
case  of  eviction  are,  therefore,  entitled  to  recover  the  useful  improvements 
made  by  them  on  the  land  of  the  value  of  ten  thousand  dollars.  That  the 
heirs  of  the  late  James  Bowie  are  bound  in  warranty  to  them,  and  pray  that 
they  may  be  accordingly  cited,  and  in  case  of  eviction,  that  such  judgment  be 
rendered  against  said  heirs  in  their  favor,  as  may  be  legal  and  just  The  other 
defendants,  Thomas  &  Wells,  claim  also  under  said  Bailey. 

The  heirs  of  Bowie  being  cited,  also  joined  issue  and  denied  any  liabilitj  as 
warrantors. 

The  case  was  submitted  to  a  jury  in  the  court  below,  and  from  the  judg- 
ment rendered  on  their  verdict  in  favor  of  the  defendant,  the  plaintiff  has  ap- 
pealed. 

The  appellees  hav3  filed  a  motion  to  dismiss  the  appeal,  on  the  ground  that 
the  warrantors  have  not  been  made  parties.  We  think  the  motion  must  pre- 
vail. The  appeal,  it  appears,  was  granted  on  motion  in  open  court,  but  the 
bond  sciven  does  not  contain  the  names  of  the  warrantors.  The  case  of  Char- 
lotte Williams  and  Husband  v.  Micajah  Courtney  et  al,,  8  A.  63,  is  directly  in 
point.  In  that  case,  t  le  rule  is  well  settled,  that  the  warrantors,  on  whom  the 
loss  is  to  fall  in  the  event  of  the  reverstil  of  the  judgment,  must  be  made  par- 
ties. See  the  reasons  and  authorities  therein  quoted.  It  appears  that  on  the 
1st  of  December,  1832,  James  Bowie  conveyed  to  L.  Bailey,  a  tract  of  land,  a 
part  of  which  constitutes  the  subject  matter  in  litigation,  for  the  price  of 
$2000.  The  deed  of  conveyance  contains  the  usual  clause  of  warranty.  But 
it  is  urged  by  the  appellant,  that  the  heirs  of  Bowie  have  no  real  interest  in  the 
matter,  and  are  not  bound  in  warranty,  and  ought  not  to  have  been  cited  as 
such,  inasmuch  as  the  title  relied  on  by  the  defendant  does  not  emanate  from 
Bowie,  but  porports  to  come  from  Juan  de  Leon,  the  pretended  grantor,  direct- 
ly to  Bailey.  In  May,  1834,  it  appears  that  Bowie  wrote  to  Juan  deLeon^  his 
vendor,  that  there  existed  some  defect  in  the  conveyance  made  to  him  in  De- 
cember, 1818,  which  he  would  discover  from  a  copy  which  he  sent,  and  re- 
quested him  to  renew  the  deed  in  favor  of  Mr.  Bailey,  the  bearer  of  the  let- 
ter, in  such  manner  as  should  be  satisfactory  to  both  of  them,  which  was  done, 
De  Leon  stipulating  the  same  price  as  that  contained  in  his  deed  to  Bowie.  It 
is  on  this,  that  the  appellant  relies  to  sustain  his  position.  But  it  is  far  from 
being  clear  to  our  minds,  that  this  circumstance  is  entitled  to  produce  the  ef- 
fect contended  for,  the  extinguishment  of  the  obligation  of  warranty  of  James 
Bowie,  as  vendor  of  L.  Bailey.  Instead  of  lessening  or  impairing,  it  would 
seem  to  Increase  the  warranty,  or  be  an  additional  security  to  the  purchaser. 
That  being  the  case^  the  effect  of  the  reversal  of  the  judgment  by  this  court, 
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would  operate  as  a  perpetual  bar  to  the  defendants*  right  against  their  war-       Hictmam 
rantOFR,  who  are  not  parties  to  this  appeal.  ^  Babxt, 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  appeal  be  dismissed 
at  the  appellant's  costs. 


Executors  of  B.  Shields  v.  Mabt  Matheison. 

MoUon  to  dismin  appeal.  No  answer  had  been  filed,  but  an  order  allowing  defendant  an  appeal 
appeared  of  record,  as  having  been  made  on  motion  in  open  court ;  but  the  name  of  the  counsel 
making  the  motion  did  not  appear.  Bjf  the  Court :  Where  there  la  counsel  of  record,  an  order  of 
court,  purporting  to  be  granted  on  motion  of  the  counsel  of  the  party,  is  legal  and  binding,  be- 
cause it  is  presumed  to  refer  to  the  counsel  of  record,  and  it  is  nnnecessary  to  name  him.  But 
when  a  partj  has  no  counsel  of  record,  and  applies  bj  counsel  for  an  order  which  could  only  be 
granted  on  petition,  or  motion,  it  must  appear  by  the  record  who  is  the  counsel  undertaking  to  re- 
present  the  party,  in  order  that  there  may  be  some  responsibility  growing  out  of  the  act  uf  the 
eonrt  in  granting  the  order. 

Appeal  dismissed. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cushman^  J. 
M,  Ryan^  for  plaintiff.  *  W,  B,  Hyman^  for  defendant  and  appellant 
OoDBK,  J.  The  appellee  has  moved  to  dismiss  this  appeal,  on  the  ground 
that  no  legal  order  for  an  appeal  was  granted  by  the  court  below.  The  order 
of  appeal  was  granted  on  motion,  under  the  Act  of  the  Legislature  of  1  ^43, 
which  provides  that  the  party  intending  to  appeal,  may  do  so  either  by  peti- 
tion or  motion  in  open  court,  at  the  same  term  at  which  the  judgment  was  ren- 
dered, and  that  when  an  appeal  has  been  granted  on  motion  in  op^n  court,  no 
citation  of  appeal  or  other  notice  to  appear,  shall  be  necessary.  It  appears 
that  no  answer  was  filed  by  the  defendant,  and  that  she  had  no  counsel  of 
record,  and  the  name  of  the  counsel  undertaking  to  represent  her  in  moving 
for  the  appeal,  is  not  mentioned  in  the  record.  The  defendant  could  certainly 
have  repudiated  this  act,  if  she  had  thought  proper.  Not  having  applied  in 
person,  nor  by  any  attorney  named  on  the  record,  it  would  be  impossible  to 
fix  upon  her  any  liability  or  any  obligation  to  prosecute  the  appeal.  It  is  true 
she  afterwards  filed  an  appeal  bond,  but  although  a  married  woman,  it  does 
not  appear  she  was  authorized  by  her  husband  to  sign  the  bond ;  and  if  she 
was  under  no  obligation  to  prosecute  the  appeal,  because  she  had  neither  ap- 
plied for  it  herself,  nor  employed  any  counsel  to  obtain  it,  the  order  of  appeal 
cannot  be  considered  legal  and  binding  on  the  other  party.  Where  there  is 
counsel  of  record,  an  order  of  court,  purporting  to  be  granted  on  motion  of 
the  counsel  of  the  party,  is  legal  and  binding,  because  it  is  presumed  to  refer 
to  the  counsel  of  record  and  it  is  unnecessary  to  name  him,  but  when  a  party 
has  no  counsel  of  record,  and  applies  by  counsel  for  an  order  which  could  only 
be  grauted  on  petition  or  motion,  it  must  appear  by  the  record,  who  is 
the  counsel  undertaking  to  represent  the  party,  in  order  that  there  may  be 
some  responsibility  growing  out  of  the  act  of  the  court  in  granting  the  order. 
A  different  practice  would  be  extremely  irregular  and  orders  of  court  might  be 
frequently  granted,  involving  serious  consequences  without  the  means  of  ren- 
dering any  one  responsible  for  them. 

The  order  of  appeal  was  irregularly  granted. 

It  ia  therefore  ordered,  that  the  appeal  be  dismissed. 
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Albert  G.  Phelps  v.  John  S.  Pekbton. 

The  principle  is  seUIed  beyond  controreriy,  that  an  attorney  has  no  authority  to  release  his  client's 
debtor  without  payment;  and  that  an  agreement  by  an  attorney  at  law  to  reoelTe  payment  of  a 
Judgment  In  any  thing  but  the  legal  currency  of  the  United  States,  will  not  be  binding  on  bis 
client  without  the  consent  of  the  latter. 

APPEAR,  .rom  the  District  Court  of  the  Parish  of  Rapides,  Cushman,  J. 
Flgse  <£  HyarMy  for  plaintiff.     0,  K  Ogden^  for  defendant 

Buchanan,  J.  This  is  an  injunction  against  the  execution  of  a  judgment 
obtained  by  defendant  against  the  plaintiff. 

The  judgment  enjoined  was  rendered  at  the  May  term,  1844,  of  the  District 
Court  of  the  parish  of  Rapides,  for  the  sum  of  three  thousand  four  hundred 
and  two  dollars,  with  ten  per  cent,  interest  fh>m  the  Ist  of  January,  1842,  un- 
til paid,  conditioned,  that  execution  should  be  suspended  for  one-third  of  the 
debt  until  the  1st  of  May,  1846,  when  if  one-third  was  paid,  then  execution  to 
be  suspended  until  the  Ist  of  May,  1846,  when  upon  payment  of  another  third, 
execution  was  not  to  issue  until  the  Ist  of  May,  1847. 

The  petitioner  for  injunction  alleges,  that  the  said  judgment  was  fiilly  paid 
and  satisfied  by  him,  on  the  11th  day  of  July,  1845.  The  execution  which 
was  enjoined,  was  issued  on  the  8th  day  of  December,  1846. 

The  evidence  shows  that  the  attorney  of  the  defendant  in  the  suit  of  John  8, 
Pregton  v.  Albert  0.  Phelps^  entered  satisfaction  of  the  same  on  the  judgment 
docket  on  the  11th  July,  1845;  and  that  he  also  released  the  judicial  mort- 
gage by  writing  a  certificate  of  satisfaction  across  the  inscription  of  the  same 
on  the  mortgage  record  of  the  parish. 

If  this  evidence  stood  by  itself,  it  would  make  out  a  suflScient  case  for  the 
plaintiff,  for  the  court  would  presume,  until  the  contrary  was  proved,  that  the 
Attorney  at  law,  who  had  entered  satisfaction  of  the  judgment,  had  done  so 
upon  receiving  payment  of  the  amount  of  the  judgment,  in  money,  from  the 
Judgment  debtor.  But  in  this  case,  it  is  proved,  by  the  evidence  of  that  attor- 
ney himself,  examined  as  a  witness  for  plaintiff  in  injunction,  that  no  part  of 
the  judgment  was  paid  in  money ;  that  Phelps  transferred  to  witness  a  note  of 
Isaac  Baldwin^  Kecured  by  mortgage  and  payable  to  the  order  of  Mr.  Smithy 
and  by  him  endorsed ;  this  was  in  satisfaction  of  some  three  thousand  dollars 
or  more  of  the  claim — the  balance  of  said  claim  was  arranged  by  the  transfer 
of  parish  paper,  and  two  notes  of  Mr.  John  Compton.  As  to  these  two  notes 
of  Mr.  Compton,  we  may  remark,  that  it  was  admitted  on  trial,  they  were  re- 
turned to  plaintiff  in  injunction. 

The  principle  is  settled,  beyond  controversy,  that  an  attorney  has  no  autho- 
rity to  release  his  clients  debtor  without  payment ;  and  that  an  agreement  by 
an  attorney  at  law,  to  receive  payment  of  a  judgment  in  any  thing  but  the  le- 
gal currency  of  the  United  States,  will  not  be  binding  on  his  client  without  the 
consent  of  the  latter.  8  Rob.  278.  1  N.  S.  188.  12  Mart.  688.  4  N.  S.  145. 
7  N  S.  86.    7  L.  R.  63.    2  An.  828. 

The  plaintiff  in  injunction  has  endeavored,  indeed,  to  prove  an  authorization 
to  the  attorney  to  receive  something  besides  cash  in«£atisfaction  of  the  judg- 
ment in  question.    His  witnem  on  that  point  is  the  attorney  himself,  who  in 
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ftDBwer  to  the  following  interrogatorj — Did  you  or  not  receive  authority  from         ^naj% 
L  T.  Freatan^  to  settle  and  arrange  the  said  debt  as  you  deemed  best  ? — says,        Pkabtom. 
*'  Col.  Preatcnj  of  New  Orleans,  authorized  me  to  arrange  the  debt  in  any  man- 
ner I  thought  best  calculated  to  secure  it" 

In  opposition  to  this  testimony,  we  have  in  the  record  that  of  Isaac  T.  Prei- 
ton,  who  declared,  "  that  he  placed  in  the  hand  of  F.  W.  Brewer^  a  practicing 
attorney  at  Alexandria,  the  note  described  in  the  first  interrogatory,  and  took 
his  nsceipt,  of  which  the  following  is  a  copy,  the  original  being  now  in  witness' 
possession : 

"Received,  New  Orleans,  March  26th,  1840,  of  John  S.  Preston^  through. 
the  hands  of  Isaac  T,  Preston^  for  collection,  a  note  for  three  thousand  four 
hundred  and  two  dollars,  drawn  by  Albert  G,  Phelps  in  favor  of  William  P. 
Hickman^  and  by  him  endorsed,  dated  March  5th,  1840,  and  payable  on  the  1st 
day  of  January,  1842,  with  ten  per  cent  after  maturity. 

(Signed,)  F.  W.  Brewer,  Attorney." 

In  answer  to  the  third  interrogatory,  he  says  that  he  gave  Mr.  Brewer  no 
other  power  or  authority  than  what  is  contained  in  the  receipt 

On  another  point,  we  find  these  witnesses  contradicting  each  other  in  a  man- 
ner equally  direct 

Brewer  says :  **After  arranging  the  debt  as  before  stated,  I  informed  Colonel 
Presiai^  who  replied  that  it  was  satisfactory.  This  reply  was  by  letter,  though 
I  h&ve  not  the  letter,  having  been  left  with  many  others  when  I  left  Louisiamtt, 
and  which  I  have  never  received,  and  therefore  cannot  annex  it^ 

On  the  same  subject,  this  is  /.  T.  Preston^s  statement :  '*  He  had  no  know- 
ledge of  Mr.  Brewer's  taking  notes  for  the  debt,  until  he  heard  of  the  frauds 
with  which  he  was  charged  at  Alexandria,  and  among  other  things  that  he  had 
taken  and  negotiated  a  note  for  part  of  this  debt'' 

Between  these  two  conflTctfng  witnesses,  we  have  not  the  slightest  hesita' 
tion  in  attaching  the  most  credence  to  Imac  T,  Preston  ;  and  therefore  conclude 
that  the  attorney.  Brewer,  never  had  any  authority  from  J^  T.  Preston — even 
snpposing  the  latter  had  any  right  to  confer  such  an  authority — to  receive  any 
thing  but  money  in  satisfaction  of  John  8,  Preston^ s  judgment  against  Phelps, 
Also,  that  Brewer's  receipt  of  notes  for  said  judgment  was  never  ratified  by, 
or  communicated  to  /.  7!  Preston. 

Under  this  proof,  the  right  of  the  defendant  is  clear,  to  dissolve  the  injunc- 
tion and  to  prosecute  the  execution  of  his  judgment,  notwithstanding  the  pre- 
tended satisfaction  entered.  It  is  a  hard  case  upon  the  plaintiff  in  injunction 
to  be  obliged  to  pay  the  judgment  twice,  but  he  will  have  his  recourse  for  reim- 
hnrflement  against  the  party  who  has  unlawfully  obtained  and  appropriated 
his  property. 

It  is  therefore  decreed  that  the  judgment  of  the  District  Court  be  reversed ; 
that  the  injunction  herein  granted  be  dissolved,  and  that  the  defendant  and 
appellant,  John  S.  Preston^  recover  of  the  legal  representatives  of  the  plaintiff 
and  appellee,  Albert  G,  Phelps,  and  of  Dennis  A.  Smith,  security  on  the  in- 
junction bond,  in  solido,  two  hundred  and  fifty  dollars  damages,  with  costs 
in  both  courts. 
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Melite  Anty  wife  of  Augusts  Metoybr  v.  Baptists  Adle. 

The  illegal  selmre  and  lale  of  another's  property,  is  a  gymti  ^{^Imotf— and  an  action  for  damages  for 

such  selsore  and  sale  Is  prescribed  by  one  year. 
Code  2894, 2296. 

APPEAL  from  the  District  Court  of  the  pari.«;h  of  Natchitoches,  Bullard^  J. 
John  B,  Smith  and  A,  H.  Pierson^  for  plainti£&  and  appellatits.    E,  Sqf- 
ford  and  W,  J.  Hamilton^  for  defendants. 

Buchanan,  J.  The  plaintiff  claims  of  the  defendant  the  sum  of  nineteen 
thousand  four  hundred  and  forty  dollars,  amount  of  damages  resulting  from 
**an  illegal  seizure  and  sale  of  plaintiff's  property,  and  from  an  unauthoriied 
attempt  to  make  plaintiff 's  separate  estate  liable  for  the  debts  of  her  husband.'* 
This  large  amount  is  made  up  of  the  following  items : 

1.  Hire  of  thirteen  slaves  at  $15  per  month,  each. 

2.  Hire  of  one  slave  at  $80  per  month. 
8.  Value  of  a  slave  who  died. 

4.  Rent  of  a  tract  of  land. 

5.  Value  of  a  mansion  house  taken  off  the  land  by  defendant 

6.  Loss  of  cotton  crop  on  another  tract  not  seized  by  defendant,  but  of 
which  the  plaintiff  could  not  pick  out  the  crop,  for  want  of  the  hands  who 
were  seized. 

7.  Loss  of  com  crop  from  the  same  cause. 

8.  Loss  in  timber  collected  for  building,  but  which  rotted  on  the  ground, 
because  the  plaintiff  was  deprived  of  her  working  hands  by  defendant's  seizure. 

The  defendant  pleaded  the  prescription  of  one  year  to  this  action.  He  relies 
upon  Article  3501  of  the  Civil  Code,  which  declares  that  actions  resulting  from 
offences  and  quasi  offences  are  prescribed  by  one  year. 

The  District  Court  having  maintained  the  plea  of  prescription,  the  plaintiff 
has  appealed ;  and  the  only  question  which  we  have  to  decide  is,  whether  the 
petition  presents  a  case  of  a  quasi  offence.  We  are  of  opinion  that  it  does. 
It  is  the  illegal  seizure  and  sale  of  plaintiff's  land  and  slaves,  which  are  charged 
as  the  source  from  which  flow  all  the  numerous  resulting  damages  enumerated 
in  the  items  of  her  claim  as  above  set  forth.  Now  the  Articles  2294  and  2295, 
define  the  quasi  offence  to  be  any  faulty,  negligent,  imprudent,  or  unskilful  act 
of  a  man,  which  causes  damage  to  another.  This  definition  fits  precisely  the 
plantiff  *s  pleadings.  Her  cause  of  action  is  the  faulty  or  tortious  proceedings 
or  acts  of  the  defendant.  To  conclude,  the  former  Supreme  Court  repeatedly 
decided  that  the  seizure  of  A.'s  property,  in  execution  of  a  judgment  againt  B.,  is 
a  quasi  offence.     Delisle  v.  Morgan^  2  N.  S.  24.     Edwards  v.  Turner^  6  Rob.  882. 

The  counsel  of  appellant  has  attempted  to  draw  a  distinction  of  this  kind. 
He  urges  that  his  claim  is  for  the  fruits  of  plaintiff's  property,  received  by 
defendant,  more  properly  than  for  damages.  But  this  we  view  as  a  distinction 
without  a  difference.  The  reception  of  the  fruits  of  the  estate,  was  a  resulting 
consequence  of  the  quasi  offence,  (the  illegal  seizure  and  sale,)  by  which  the 
defendant  acquired  the  apparent  title  as  well  as  possession  of  the  estate. 

The  judgment  which  pronounced  that  title  to  be  illegal  and  restored  plaintiff 
to  the  possession  reserved  to  the  plaintiff  the  right  to  claimi,  in  another  action. 
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dmm&g^  for  nnlawfhl  seizure  and  detention  of  her  property.  The  present 
action  is  based  upon  that  reservation.  But  it  was  not  brought,  that  is  to  say, 
citation  was  not  served  upon  Adls  until  mere  than  eighteen  months  after  that 
JQdgn»ent 

Judgment  affirmed,  with  costs. 


BoTSR,  Under  Tutor,  v.  Matbildb  Tassin  and  Husbani). 

A  BoCher  who  oentraeta  MoUiar  mantoft  withoat  eanalaff  a  funily  mccttoc  to  h%  eooroked  prt' 
Timu  to  Ito  coIebradoD,  to  deliberate  apoa  eonUDolag  her  In  tiie  totortUp  of  ebildren  bj  a  foroMT 
marriage,  moj  be  deprired  of  Uie  totorshlp. 

An  oath  Is  required  to  be  taken  by  every  tntor  of  mlnon.  ,  C.  0.  MS. 

A  grandfather  applied  for  the  tatorthip  of  hli  grandchildren,  on  the  gronnda  that  their  nmther  had 
contracted  a  lecond  marriagOt  without  haying  convoked  a  family  meeting  to  deliberate  on  con- 
tfnoiuff  her  in  the  tatonhip,  and  becaote  she  had  not  taken  Um  oath  required  by  !&▼•  The  wife 
insisted  that  she  was  not  bound  to  the  obserrance  of  these  rules,  because  she  was  a  white  woman 
and  her  first  marriage  had  been  to  a  colored  man.  ffMd:  That  the  marrisge  for  this  cause 
could  only  hsTO  been  impeached  under  Art.  116,  C.  C,  by  direct  action ;  that  having  failed  to  im- 
peach it  during  marHofft,  It  was  too  late  for  her  to  Instituto  such  an  action,  and  that  she  could 
not  be  allowed  to  plead  it  as  a  defence  to  the  proceedings  for  tutorship.  On  a  rehearing — 
M4d:  That  the  court  could  not  appoint  the  grandfather  to  the  tutorship,  the  mother  being  alive, 
without  the  recommendatton  of  a  family  meetlqg. 

a  0. 115, 981, 828. 

A  PPEAL  from  the  District  Court  of  the  parish  of  Ayoyelles,  Cushman,  J. 
ix      WaddiU,  for  plaintiff: 

1.  At  the  death  of  the  husband,  it  is  necessary  for  the  widow  to  take  an 
oath  as  tutrix  previous  to  her  being  vested  with  legal  authority  to  represent 
their  minor  children.     C.  0.  828.     C.  P.  950.     12  R.  687.     11  R.  604. 

2.  The  mother  is  tp$o  facto  deprived  of  the  natural  tutrixship  of  her  minor 
children  if  she  enters  into  a  second  marriage  without  first  calling  a  family 
meeting  to  reUin  her  in  the  trust     G.  C.  272.     10  L.  459.     9  R.  188. 

3.  The  grandfather,  as  the  nearest  ascendant,  the  fiither  being  dead  and  the 
mother  having  forfeited  the  tutor.<(hip,  has  a  right  to  the  tutorship  without  the 
recommendation  of  a  family  meeting.     C.  G.  281.     6  N.  S.  455. 

4.  When  the  minor  is  without  a  tutor,  it  is  the  daty  of  the  under  tutor  to 
have  one  appointed.     C.  G.  308.     2  A.  242. 

ff.  S  8.  L,  Taylor,  for  defendant  and  appellant : 

1.  The  depositions  marked  D  should  have  been  ruled  out  G.  P.  486,  and 
amendments  1826,  1828  and  1889. 

2.  No  authority  is  shown  to  institute  this  suit  G.  P.  1015,  1016.  9  K  R. 
113.     10L.R.  84.     12  ibid  577. 

3.  The  marriage  being  null,  no  necessity  existed  for  calling  a  family  meet- 
ing to  be  retained  in  the  tutorship.  C.  G.  95,  115,  188,  No.  8,  ibid  12.  4 
Toullier  p.  223,  sections  498,  495,  496,  516,  517.  Story  Gonflict  of  Laws  2d 
edition,  sec.  118.  Note  I,  p.  108,  under  sec.  116.  2  Kent,  p.  91,  92.  G.  P. 
2o.     2  L.  R.  189,  ibid  386.     L.  G.  116,  1886,  1886. 

4.  The  tutrix  does  not  forfeit  her  functions  as  such  by  fnilinz  to  call  the 
family  meeting  as  provided  by  L.  G.  172,  G.  P.  960,  961,  if  her  first  marriage 
be  a  nullity,  and  she  has  a  right  to  use  this  as  a  defence  without  first  instituting  a 
direct  action  of  nullity.  G.  P.  Art  20.  2d  L.  R.  189,  886.  G.  G.  96.  12  R. 
R.  472. 

6.  If  her  first  marriage  had  been  legal  and  she  had  forfeited  her  tutorship 
by  failins:  to  call  the  family  meeting  provided  by  Articles  G.  G.  172  and  250, 
950,  G.  P.,  she  still  ha  I  the  preference  in  the  appointment  hy  calling  the  family 
meeting,  3  R.  R.  890,  4  Ann.  628,  5  Ann.  696,  and  complying  with  the  other 
requisites  of  law.    Y.  G.  G.  288. 

6.     No  appointment  of  a  legal  tutor  to  the  minors  can  be  made  while  the 
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^^'^        father  or  mother  be  living,  and  they  are  willing  to  accept  it    3  B.  R.  BUO  and 
TAnnr.         caseR  cited. 

7.  If  the  father  or  mother  refuse  to  accept,  the  court  must  appoint  with  the 
consent  of  a  family  meeting  a  datite  tutor^  and  in  such  case  the  grandfather 
has  no  preference.     C.  C.  288,  281,  282,  288,  284.     4  Ann.  628.     8  R.  R.  890. 

8.  The  court  therefore  erred  in  appointing  the  grandfather  as  tutor  without 
the  intervention  of  a  family  meeting.  This  formality  must  be  observed,  or  the 
appointment  is  a  nullity. 

9.  The  natural  tutrix  cannot  be  deprived  of  her  tutorship  if  she  fails  to 
take  the  oath.  The  only  cases  where  such  forfeiture  takes  place,  are  unfaith- 
fulneRH  and  notoriously  bad  conduct  G.  C.  826.  2  Ann.  751.  5  N.  S.  29. 
6  R.  R.  488.     6  L.  R  854. 

10.  The  failure  of  the  natural  tutrix  to  take  the  oath  only  prevents  her 
doing  an^  act  which  can  bind  the  minor.  It  suspends,  but  does  not  operate  m 
removal.  The  difttinction  is  manifest.  C.  C.  828.  8  Ann.  562.  11  R.  R.  508. 
G.  P.  949.     She  might  at  any  time  take  the  oath. 

Buchanan,  J.  This  suit  is  instituted  by  an  under  tutor  against  the  mother 
of  certain  minors,  to  have  the  maternal  grandfather  and  nearest  relation  in  the 
direct  ascending  line  of  the  minors,  appointed  their  tutor  in  the  place  of  said 
mother,  whom  he  declares  to  have  forfeited  the  tutorship  in  two  several  wajrs. 
First — ^By  neglecting  to  take  the  oath  required  by  law.  Second — ^By  marrying 
a  second  time,  without  being  continued  in  the  tutorship  by  the  advice  of  a 
family  meeting. 

The  defendant,  aided  by  her  second  husband,  comes  into  court,  and  defends 
her  case  upon  the  special  ground,  that  she  was  not  legally  married  to  the 
father  of  her  minor  children,  he  heing  a  man  of  color,  and  she  being  a  white 
woman,  which  marriage  was  prohibited  by  the  law  of  Louisiana,  and  produced 
DO  civil  effect 

The  District  Judge  decided  that  the  minors  were  not  parties  to  this  proceed- 
ing, and  that  he  would  not  consent  to  decide  so  grave  and  delicate  a  question 
as  their  status  in  this  collateral  way.  The  facts  of  the  petition  he  considered 
proved,  and  the  law  clear,  which  upon  the  state  of  facts  deprives  the  mother  of 
the  guardianship  of  her  children. 

We  coincide  entirely  in  these  conclusions  of  the  Judge  of  the  District  Court 

An  oath  is  required  to  be  taken  by  every  tutor  of  minors.     Givil  Code,  3S8. 

Again,  the  law  requires,  for  the  protection  of  minors  against  the  undue  influ- 
ence of  a  stepfather,  that  previous  to  the  celebration  of  another  marriage  by 
their  mother,  she  shall  cause  a  family  meeting  to  be  convoked,  to  deliberate 
upon  continuing  her  in  the  tutorship,  on  pain  of  being  deprived  of  the  tutor- 
ship. 

There  is  no  proof  that  either  of  these  important  formalities  were  complied 
with  in  the  present  case.  Nay,  more,  the  answer  admits  by  implication  that 
they  have  not  been. 

The  special  defence  set  up,  of  the  invalidity  of  defendant's  first  marriage, 
presents  the  revolting  spectacle  of  a  mother  attempting  to  deprive  her  children 
of  their  status  or  position  in  society. 

We  agree  with  the  Judge  of  tlie  District  Gourt,  that  this  is  a  question  which 
cannot  be  enquired  into  in  the  absence  of  the  parties  principally  interested. 

But  there  is  still  another  reason  why  this  defence  cannot  be  entertained. 
The  Article  115  of  the  Civil  Code,  requires  a  direct  action  of  impeachment  on 
the  part  of  a  married  person  who  desires  to  be  released  from  a  marriage  affect- 
ed with  a  nullity  or  illegality  such  as  that  charged  by  this  defendant 

The  defendant  contracted  that  marriage  in  1840.    She  cohabited  for  many 
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jears  with  her  husband — had  three  children  by  him,  who  are  now  living.  She  Bot«« 
nerer  availed  herself  of  the  faculty  given  her  by  the  Article  115,  of  impeach- 
ing her  marriage,  as  long  as  her  husband  was  living,  supposing  that  her  mar- 
riage was,  as  she  alleges,  illegal  It  is  now  too  late  for  her  to  institute  such 
action,  and  she  cannot  be  allowed  to  put  it  in  the  form  of  a  defence  to  this 
proceeding. 

Upon  a  matter  of  such  great  importance  in  a  general  point  of  view,  we  are 
diffident  of  saying  anything  not  absolutely  required  for  the  decision  of  the 
case.  We  think  it  proper  to  observe,  howeyer,  that  the  law  of  Mississippi, 
where  defendant's  first  marriage  was  celebrated,  does  not  seem  to  asp*ee  with 
that  of  Louisiana,  on  the  subject  of  mixed  marriages,  as  would  appear  from 
the  testimony  of  lawyers  in  that  State,  taken  under  a  commission.  A  bill  of 
exceptions  was  taken  to  the  depositions  of  the  witnesses  by  whom  this  proof 
was  made,  on  the  technical  ground  of  the  want  of  an  affilavit  for  a  commis- 
sion as  required  by  Article  436  of  the  Code  of  Practice.  The  want  of  such  an 
affidavit  is  cured  by  the  propounding  of  cross  interrogatories  on  the  part  of 
defendant  This  point  has  been  repeatedly  decided.  Lee  v.  Zetf,  1st  Ann. 
Bradford  v.  Cooper^  Ist  Ann.     R\fe  v.  Hentan^  2d  La. 

Judgment  affirmed,  with  costs. 


Sams  Case  on  a  Rshisaring. 

Buchanan,  J.  A  rehearing  has  been  granted  in  this  case,  for  the  purpose 
of  correcting  an  oversight  which  was  committed,  in  affirming  the  judgment  of 
the  District  Court  generally. 

That  judgment  consisted  of  two  branches.  It  removed  the  mother  of  the 
minors  from  the  tutorship :  and  it  appointed  Mare  Tcusin^  their  maternal  grand- 
&ther,  as  their  tutor. 

This  appointment  of  the  grandfather  as  tutor,  was  premature.  The  Civil 
Code,  Article  281  and  following,  makes  it  the  duty  of  the  Judge  to  appoint  the 
grandfather  as  tutor  in  default  of  a  father  and  mother.  But  this  tutorship  by 
the  effect  of  the  law,  takes  place  only  in  case  of  the  death  of  both  father  and 
mother.  The  legal  effect  of  the  deprivation  of  the  mother*s  tutorship  on  ac- 
count of  her  not  having  complied  with  the  legal  formalities,  is,  that  a  family 
meeting  must  be  convened  for  the  purpose  of  recommending  for  appointment 
a  suitable  person  as  dative  tutor.  Such  family  meeting  might  possibly  recom- 
mend the  mother  herself,  or  it  might  recommend  the  grandfather,  or  some  other 
person.  The  action  of  the  Judge  in  the  appointment  should  legally  follow  that 
of  the  family  meeting.     8  Rob.  390.    4  Ann.  523.     5  Ann.  596. 

It  is  therefore  decreed,  that  our  former  judgment  stand  undisturbed,  so  far 
as  it  affirms  the  judgment  of  the  District  Court  removing  the  defendant  from 
the  tutorship  of  her  minor  children  ;  but  that  so  far  as  the  judgment  of  the 
court  below  appoints  the  plaintiff  as  tutor,  the  same  be  reversed,  and  the  cause 
remanded,  with  instructions  to  the  Judge  below  to  proced  therein  according  to 
Uw  and  the  principles  of  this  decision;  and  that  the  appellee  pay  costs  of  the 
appeal;  itid  appelUtit  ihM^  6f  th6  cdurt  of  the  flrst  insfiineb. 
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E.  TuTTLB  V.  Succession  or  James  Burrouohes. 

Plaintiff  brought  luit  on  a  lost  tnitmment  and  was  nonsuited,  becaoM  there  was  a  Tariance  in  the 

description  of  it  In  the  advertisement  and  that  given  in  the  petition. 
Admissions  or  confessions  of  a  partjr,  are  evidence  of  the  weakest  character. 
C.  C.  22ftS,  22M,  8006. 

APPEAL  from  the  District  Court  of  the  parish  of  Avojelles,  Ctuhman^  J. 
John  F,  Waddell,  for  plaintiff  and  appellant,  cited  C.  C.  2258.  2  R. 
212,  126.     1  La.  206.     12  La.  166.     IS  L.  216. 

S,  Z.  Taylor,  for  defendant : 

To  prove  the  lost  in.struroents,  the  affidavit  of  plaintiff  is  annexed  to  th(» 
petition,  and  three  consecutive  advertisements  in  the  newspaper  published  at 
Marksville,  18th  January,  1858,  were  offered  in  evidence. 

The  mode  pursued  by  plaintiff  to  establish  the  existence  of  the  lost  iofitru- 
ments  and  the  fact  of  their  Io&h,  falls  far  short  of  the  requirements  called  for 
in  the  Articles  2258  and  2259  of  the  Louisiana  Code,  so  as  to  let  in  evidence 
of  their  contents,  vide,  also  2d  Ann.  754,  ib.  829. 

The  first  recited  article  provides  that  "  when  an  instrument  in  writing  con- 
taining obligations  which  the  party  wishes  to  enforce,  has  been  lost  or  destroy- 
ed by  accident  or  force,  evidence  may  be  given  of  its  contents,  provided,  the 
party  show  the  loss  either  by  direct  testimony,  or  by  such  circumstances  sup- 
ported by  the  oath  of  the  party  as  render  the  loss  probable,  and  in  this 
case  the  Judge  may,  if  required,  order  reasonable  security  to  indemnify  the 
party  against  the  appearance  of  the  instruments,  in  case  circumstances  render 
it  necessary.'*  And  the  Article  2259  provides,  that  **  in  every  case  where  a 
lost  instrument  is  made  the  foundation  of  a  suit,  or  defence,  it  must  appear 
that  the  loss  has  been  advertised  within  a  reasonable  time  in  a  public  paper, 
and  proper  means  taken  to  recover  the  possession  of  the  instruments." 

But  the  articles  cited  require  not  only  proof,  or  strong  circumstances,  to 
establish  the  loss,  but  further  proof  that  the  loss  was  advertised  within  a  rea- 
sonable time.  Taking  the  affidavit  as  true,  was  this  requisite  complied  with  ? 
certainly  not  If  the  note  and  draft  were  executed  in  1846  and  1847,  as  stated 
in  the  account  sworn  to,  and  not  the  affidavit,  (for  this  makes  no  mention  of 
the  matter,)  and  these  instruments  were  lost  in  1849,  and  not  advertised  until 
1858,  they  were  not  advertised  within  a  reasonable  time,  for  four  years  had 
elapsed  before  the  loss  was  made  known  either  to  the  public  or  to  the  repre- 
sentatives of  3urrougke9^  estate.  This  cannot  be  considered  as  a  compliance 
with  the  rule  laid  down  in  the  Article  2259  of  the  Code. 

But  in  the  absence  of  any  satisfactory  evidence  either  as  to  the  existence,  or 
the  loss  of  the  instruments  in  question,  let  us  suppose  that  the  plaintiff  has 
brought  himself  within  the  requisites  of  the  Articles  2258  and  2269,  the  plain- 
tiff cannot  recover,  because  (on  the  second  question  raised)  his  right  of  action 
was  extinguised  prior  to  the  date  of  the  institution  of  this  suit  by  the  effect  of 
prescription  alone ;  unless  he  has  shown,  by  legal  and  proper  evidence,  a  re- 
cognition and  promise  to  pay  on  the  part  ot  Burrouffhessuhaeqneni  to  the  time 
when  prescription  had  actually  run. 

The  prescription  as  applicable  to  the  lost  instruments  was  five  years,  0.  C. 
8505,  and  it  took  effect  by  the  mere  silence  of  the  creditor,  ibid  8494,  unless 
interrupted  in  one  of  two  modes  provided  by  j\rticle  8482. 

Here  no  legal  interruption  intervened,  C.  C.  3484,  nor  was  it  interrupted  by 
the  act  or  consent  of  the  debtor,  ibid  8486. 

It  is  upon  the  ground  of  an  acknowledgment  made  on  the  part  of  Burroaghes^ 
that  the  plaintiff  places  his  case,  and  to  which  point  the  whole  evidence  was 
directed. 

There  can  be  no  question,  that  a  debt  legally  prescribed,  may  be  renewed 
and  its  payment  enforced  by  the  acknowledgment  of  the  debtor,  but  this 
acknowledgment  in  order  to  give  vitality  to  what  the  law  considers  as  dead 
and  hold  the  debtor  still  bound,  must  be  made  of  a  pre-eztithig  debt^  specifiCf 
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fixed,  and  certaiii.  10  L.  R.  668.  9  R.  R.  611.  12  R.  R.  248,  ib.  281.  7 
Ann.  637. 

These  authorities  lay  down  the  rule  clearly,  that  the  acknowledgment  to  be 
binding  must  be  of  a  debt  certain  in  its  nature,  and  fixed  as  to  amount. 

Nor  will  a  conditional  acknowledgment  revive  the  debt,  16  L.  R.  146,  and  so 
strict  and  well  settled  is  the  rule,  that  an  endorsement  on  the  back  of  a  note  in 
the  handwriting  of  the  drawer  of  a  payment  will  not  operate  as  a  revival.  4 
Ann.  419.     11  L.  R  449. 

VooBuiKS,  J.  The  plaintiff^s  action  ]&  founded  on  a  promissory  note  and 
draft,  alleged  to  have  been  lost  in  the  year  1849 ;  he  also  claims  the  sum  of 
$400,  as  one-half  of  the  price  of  a  tract  of  land  sold  by  William  Laaarvs^  for 
the  joint  benefit  of  himself  and  Burrotighes,  alleging  that  the  latter  received 
the  whole  amount  thereof. 

The  note  is  described  as  drawn  for  the  sum  of  $600,  and  dated  in  the  year 
1846,  and  the  draft  for  the  sum  of  $160 ;  both  endorsed  by  William  Lazartu. 

In  the  advertisement  of  the  loss,  published  in  Januaiy,  1863,  the  amount  of 
the  note  is  not  specified ;  ft  is  merely  described  as  drawn  in  &vor  of  the  plain- 
tiff^ dated  sometime  in  the  year  1846,  and  bearfng-  eight  per  cent  interest 
The  draft  is  described  as  drawn  to  the  plaintiff ^s  order,  without  mentioning  the 
drawer's  name.  li  i»  evident  that  the  description  of  the  lost  instruments  in 
the  advertisement  is,  in  some  respects^  at  variance  with  that  contained  in  the 
petition.  The  affidavit  of  the  plaintiff  at  the  foot  of  his  account,  verifying  its 
correctness,  is  the  only  evidence  in  the  record  in  relation  to  the  loss  of  the 
instniment?  declared  upon,,  and,  in  our  opinion,,  is  clearly  insufficient  Under 
the  provisions  of  our  Code,  Article  2268,  it  is  essential  for  the  plaintiff  to  show, 
in  order  to  entitle  him  to  recover,  either  by  direct  testimony,  or  by  circum- 
stances supported  by  his  oath,  the  fact  of  the  probable  loss  of  the  instruments 
sued  upon.  It  is  also  essential  for  him  to  show  that  the  notice  required  by 
Article  2269,  has  been  seasonably  given.  We  are  not  prepared  to  say  that 
such  notice  has  been  given,  a  period  of  nearly  four  years  having  elapsed  ft*om 
the  time  of  the  alleged  loss  to  the  date  of  its  advertisement  2  Ann.  764,  ibid 
889. 

The  admissions  or  confessions  of  a  party  have  repeatedly  been  considered 
by  this  court  as  evidence  of  the  weakest  character,,  particularly  when  made  to 
the  witness  alone,  unsupported  by  corroborating  circumstances.  The  acknow- 
ledgment made  by  Bummgha  to  some  of  the  witnesses  in  1860,  is  entirely  too 
loose  and  indefinite  as  to  the  nature  and  extent  of  his  indebtedness,  to  autho- 
rise us  to  arrive  at  a  different  conclusion  from  that  of  our  learned  brother  of 
the  District  Court 

In  relation  to  the  plaintiff's  claim  of  $400,  alleged  to  be  a  part  of  the  price 
of  the  sale  of  a  tract  of  land,  there  is  no  evidence. 

It  is  however  urged  by  the  appellant,  that  the  Judg^  d  quo  erred  in  giving  a 
final  judgment  against  him,  as  his  claim  was  not  prescribed.  We  think  the 
judgment  should  have  been  one  of  nonsuit  There  is  no  allegation,  nor  is  it  in 
proof  that  the  note  sued  upon  was  made  payable  to  bearer  or  order,  so  as  to  be 
prescribed  under  Article  ^606  of  the  Civil  Code.  8  Ann.  220.  4  Ann.  171, 
126.     6  A.  147. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  reversed,  and  that  there  be  judgment  against  the  plaintiff  as  in 
case  of  nonsuit,  the  appellee  to  pay  the  costs  of  appeal,  and  those  of  the  Dis- 
trict Court  to  be  borne  by  the  appellant 
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114  *730  ^  f^MMMiamii*  will  not  lie  to  compel  a  clerk  to  issue  an  execution  for  arrears  of  alimony,  where  It 

114    7311      does  not  appear  that  an  application  and  a  proper  showing  has  first  been  made  to  the  Judge  who 

rendered  the  decree  for  alimony. 

0.  P.  689,  641,  884. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cwhman^  J. 
JI,  B,  Kelly^  for  applicant,  cited  : 

Borgatede  v.  Clark^  6  An,  295;  Kelly  v.  Gilly^  6  An.  684:  City  of  Lafay- 
ette  v.  Parish  Judge  of  Jeffereon.  8  R.  5  :  Prieur  et  oL  v.  Commercial  £ank. 
7  L.  610. 

As  to  effect  and  mode  of  execution  of  judpnent  of  Supreme  Court  in  a  case 
of  this  kind,  see  6  R.  92. 

Defendant  pro.  per, 

Buchanan,  J.  Plaintiff  appeals  from  the  refusal  of  the  District  Judge  to 
grant  a  peremptory  mandamus  upon  the  Clerk  of  the  District  Court,  command- 
ing him  to  issue  a  Jieri  facias  for.  arrears  of  alimony  exceeding  three  hundred 
dollars,  due  under  an  interlocutory  decree  in  a  suit  pending  in  said  court,  be- 
tween the  plaintiff  and  her  husband. 

It  is  for  the  court  which  has  rendered  the  judgment,  to  regulate  the  manner 
of  its  execution  (C.  P.  629) ;  and  we  are  indisposed  to  interfere  with  this  legal 
prerogative  of  the  court  of  the  first  instance,  unless  the  record  presents  a  dear 
case  of  denial  of  justice  or  oppression. 

We  do  not  think  that  the  petition  shows  a  case  for  mandamus.  Of  the  right 
of  the  party  to  enforce  the  decree  for  alimony  rendered  in  her  &Tor,  there  can 
be  no  question.  But  we  consider  the  correct  practice  to  be,  that  the  party 
should  address  himself  to  the  court  which  made  the  decree,  and  make  some 
showing,  by  affidavit  or  otherwise,  that  the  defendant  has  refused  to  obey  the 
same.  Thereupon  the  court  may,  in  its  discretion,  properly  render  an  execu- 
tion for  the  arrears  of  alimony  unpaid.  That  order  would  be  a  guide  to  the 
clerk  in  issuing  a  Jieri  facias,  which  writ  must  necessarily  express  some  defi- 
nite sum.  C.  P.  641.  In  the  present  case,  there  is  no  allegation  of  any  de- 
mand and  refusal  to  comply  with  the  decree  for  alimony ;  nor  of  any  applica- 
tion to  the  court  for  an  order  for  a  JUri  facias ;  none  of  any  default  of  the 
clerk,  to  fulfil  a  duty  attached  to  his  office,  and  which  might  legally  be  required 
of  him.     C.  P.  834. 

The  clerk  is  a  ministerial,  not  a  judicial  officer.  The  application  made  to 
him  by  the  plaintiff,  was  for  a  fieri  facias  for  the  sum  of  three  hundred  and 
sixty  dollars,  in  execution  of  a  decree  for  the  payment  of  alimony  at  the  rate 
of  twenty  dollars  a  month.  It  was  not  competent  for  the  clerk  to  asBume^ 
proprio  motu^  or  to  decide  that  there  was  an  accumulation  of  arrears  of  alimo- 
ny unpaid,  although  due  under  this  decree,  to  the  extent  of  three  hundred  and 
sixty  dollars.     This  was  a  matter  for  the  cognizance  of  the  Judge. 

Judgment  affirmed. 
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K.  Patrick  &  Co.  v.  D.  V.  Muephy. 

NoTation  is  not  preflomed ;  the  intention  to  m*ke  it  must  clearly  result  from  the  termi  of  the 

«fr«enient,  or  by  a  ftill  discharge  of  the  original  debt.     0.  G.  2180. 
O.  0. 8181,  S185,  S188. 

APPEAL  from  the  District  Court  of  the  Parish  of  Natchitoches,  Chaplin,  J. 
A.  S,  Pienon,  for  plaintiff.  W,  J.  Hamilton,  for  defendant  and  appel- 
lant 

YooBHiES,  J.  The  defendant  is  appellant  from  a  judgment  rendered  against 
him  on  a  promissory  note,  drawn  by  the  late  commercial  partnership  of 
Hertzog  db  Murphy,  of  which  he  was  a  member,  which  note  is  dated  the  80th 
of  August,  1852,  and  payable  twelve  months'  after  date. 

In  the  spring  or  summer  of  1852,  Foitwent  Bludworth,  Junior,  became  a 
partner  in  commendam  of  the  partnership.  Shortly  afterwards,  Hertzog  died. 
On  the  22d  of  December,  1852,  the  defendant  conveyed  all  his  interest  in  the 
partnership  to  Bludtoor^,  the  latter  stipulating,  among  other  things,  as  the 
consideration  of  the  sale,  to  pay  all  the  debts  contracted  for  the  purchase  of 
goods,  wares  and  merchandize,  for  the  benefit  of  the  partnership,  either  by 
notes,  drafts  or  acceptances,  and  to  exonerate  his  vendor  from  any  liability  re- 
sulting therefrom,  and  also  to  liquidate  said  partnership. 

It  is  shown  that  BludwoHh  continued  to  carry  on  the  business  of  the  part- 
nership in  his  own  name,  from  January,  1858,  to  the  18th  of  October,  1853, 
the  period  of  his  death.  An  instrument,  signed  by  several  creditors  of  the 
partnership,  on  the  19th  of  February,  1853,  is  introduced  in  evidence.  It  pur- 
ports to  be  an  agreement  granting  an  extension  of  time  to  the  firm  of  Hertzog 
A  Murphy,  for  the  payment  of  their  debts  on  certain  conditions,  but  not  to  be 
oon^dered  obligatory  unless  agreed  to  by  all  their  creditors.  The  record  shows 
creditors  to  a  large  amount,  whose  names  are  not  attached  to  it,  and  nothing 
shows  that  they  have  ever  yielded  their  assent  to  it  On  the  1st  of  February, 
1858,  it  appears  that  Bludworth  executed  two  promissory  notes  in  favor  of  the 
plaintiffs,  one  for  $676  59,  payable  12  months  afler  date,  and  the  other  for 
$702  79,  payable  18  months  after  date,  as  collateral  security  for  the  payment 
of  the  note  sued  on.  At  the  meeting  of  the  creditors  of  the  estate  of  Bludworth, 
A.  H.  Pierian,  as  the  agent  of  the  plain tifib,  claimed  the  amount  of  these 
notes  as  such  collateral  security,  and  voted  for  syndic. 

It  is  contended  by  the  appellant,  on  this  state  of  facts,  that  the  note  ^ed  on 
is  extinguished  by  novation.  To  constitute  novation,  two  stipulations  are  es- 
sential ;  one  to  extinguish  an  existing  obligation,  and  the  other  to  stipulate  a 
new  one  in  its  place.  C.  C.  2181.  Novation  takes  place  in  three  different 
ways,  one  of  which  is,  "  when  a  new  debtor  is  substituted  to  the  old  one,  who 
is  discharged  by  the  creditor."  C.  C.  2185.  And  this,  it  is  urged,  was  done 
in  this  instance.  "  Novation  is  not  presumed  ;  the  intention  to  make  it,  must 
clearly  result  from  ths  terms  of  the  agreement,  or  by  a  full  discharge  of  the 
original  debt."  C.  C.  2186.  The  terms  of  Article  2188  of  the  Civil  Code  are 
explicit :  "  The  obligation,  by  which  a  debtor  gives  to  the  creditor,  another 
debtor  who  obliges  himself  towards  such  creditor,  does  not  operate  a  novation. 
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^^™^  unless  the  creditor  has  expressly  declared  that  he  intends  to  discharge  his 
MuRpHT.  debtor  who  has  made  the  delegation."  Tested  by  these  principles,  it  is  per- 
fectly clear  to  our  minds,  that  the  appellant^s  defence  has  no  legal  ground  to 
rest  on.  The  case  of  Walton  v.  Beauregard,  1  R.  R.  801,  on  which  the  appel- 
lant relies,  is  clearly  distinguishable  from  the  present  There  the  creditor, 
without  the  consent  of  the  original  debtor,  had  granted  to  the  delegated  deb- 
tor, a  delay  which  impaired  the  security,  so  as  to  nuike  the  obligation  more 
onerous  to  the  original  debtor.  But  here  it  appears  to  have  been  otherwise. 
The  evidence  repels  the  presumption,  that  any  intention  existed  on  the  part  of 
the  plaintiffs  to  novate  their  debt,  or  that  they  were  intended  either  directly  or 
by  legal  implication,  to  discharge  the  defendant  The  notes  of  Bludworth,  it 
is  shown,  were  given  to  them  as  collateral  security.  Apart  from  this,  nothing 
shows  that  the  plaintiffs  ever  consented  to  grant  any  prolongation  of  payment 
The  agreement  relied  on,  depended  on  a  certain  contingency,  which  nev^^*  hap- 
pened, and  must  consequently  be  viewed  as  not  having  any  legal  effect  Even 
admitting  it  was  legal,  it  would  only  amount  to  a  prolongation  granted  to  the 
partnership,  and  not  to  Bludwortk  individually.  As  the  facts  are  presented  by 
the  record,  we  do  not  think  that  the  notes  of  Bludworth  could  have  operated 
as  an  estoppel,  or  prevented  the  plaintiffs  to  coerce,  in  the  meantime,  the  pay- 
ment of  their  debt  against  the  partnership.  We  are  at  a  loss  to  discover  how 
the  acts  of  the  plaintiffs  in  this  matter  could  have  operated  to  the  prejudice  of 
the  defendant,  or  rendered  his  obligation  more  onerous*  The  doctrine  of  nova- 
tion is  clearly  announced  in  the  case  of  Jacobs  v.  Calderwood,  4  An.  509,  and 
is  directiy  in  point 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,  with  costs  in  both  oourt& 


Hugh  Lynch  &  Co.  v.  The  Mayor   a>d    Council   of  Alexandria. 

The  corporation  of  Alexandria  imposed  an  annual  ad  valorem  tax  of  one-half  of  one  per  cent.,  od 
all  the  gooda,  warei  and  merchandiie,  kept  for  sale  in  any  shop  or  store  in  the  town  of  Alexan- 
dria, where  the  assessed  yalue  of  the  said  goods,  wares  and  merchandise,  shall  exceed  the  snm  of 
$2000.    Hdd  :  That  the  ordinance  was  in  effect "  equal,"  "  uniform/*  and  constitutional. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Ciuhman^  J. 
Hymariy  for  plaintiffs  and  appellants.  Elgee  A  ffyams^  for  defendants. 
YooRHiES,  J.  The  plaintiffs  have  enjoined  the  collection  of  a  tax  imposed 
hj  the*corporate  authorities  of  the  town  of  Alexandria,  under  an  ordinance 
passed  on  the  7th  of  January,  1858,  to  provide  a  revenue  for  the  requisite  ex- 
penditures and  government  of  the  corporation.  By  that  ordinance,  the  corpo- 
ration have  imposed  '*  an  annual  ad  valorem  tax  of  one-half  of  one  per  cent, 
on  all  the  goods,  wares  and  merchandize,  kept  for  sale  in  any  shop  or  store  in 
the  town  of  Alexandria,  where  the  assessed  value  of  said  goods,  wares  and 
merchandize,  shall  exceed  the  sum  of  $2000."  The  constitutionality  of  the 
tax  is  denied,  on  the  ground  that  it  is  not  equal  and  uniform.  Evidence  was 
adduced  to  show,  that  there  are  fourteen  storekeepers  in  Alexandria,  who  keep 
goods  for  sale,  who  pay  no  tax,  because  their  stock  in  trade  does  not  amount 
to  $3000,  and  by  this  ordinance  the  tax  is  only  imposed  upon  the  excess  Talue 
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over  $2000  of  merchandize  kept  for  sale.     We  think  the  principle  of  equality   h.LtfchAOo. 
and  uniformity  required  by  the  Gonstituttoo  has  been  observed  in  the  ordinance  Matoh  ACodsicil 
imposing  this  tax,  because  all  persons  keeping  goods  for  sale  enjoy  equally  an 
exemption  from  the  tax  on  their  goods,  to  the  extent  of  $2000,  and  all  are 

!  equally  taxed  for  any  excess  over  that  amount     The  objection  that  a  few  mer- 

chants, haying  a  large  stock  of  goods,  might,  in  the  practical  operation  of  this 
ordinance,  have  to  bear  the  principal  burthen  of  supporting  the  expenses  of 

I  the  government,  is  one  which  cannot  be  avoided,  and  as  an  evil  and  inconve- 

I  nience  results  rather  from  the  inequality  of  the  fortunes  of  individuals,  than 

i         from  a  want  of  uniformity  and  equality  in  the  tax. 

Our  jurisdiction  in  this  case,  in  which  the  amount  involved  is  less  than 
$300,  is  confined  to  the  question  of  the  constitutionality  and  legality  of  the 
tax  as  imposed  by  the  ordinance  in  question. 

I  We  are  of  opinion  that  the  tax  is  legal  and  constitutional,  and  that  the 

judgment  of  the  court  below  is  therefore  affirmed,  with  costs. 


Susan  E.  Compton,  f.  c.  w.  v.  Scipio  E.  Compton,  f.  m.  c. 

A  wife  saed  her  husband  for  separation  of  bed  and  board ;  the  husband  responded,  **  that  his  wife 
had  been  unfaithfal  to  the  marrtaife  bed ;  that  she  had  committed  acts  of  adultery  since  her  mar- 
riage, and  eren  since  the  institution  of  the  suit."  Beld  :  The  allegations  of  adultery  were  too 
Tagoe  to  allow  the  introduction  of  eridence  of  anj  specific  act  of  adulteiT— no  particulars  of 
time,  place  or  person,  being  giren. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cutihman,  J. 
Kelly  &  IstMclSy  for  plaintiff.    Eyan  db  Eyman,  for  defendant  and  ap- 
pellant 

Buchanan,  J.  This  appeal  turns  upon  two  bills  of  exceptions  to  the  re- 
jection of  evidence,  which  substantially  involve  the  same  point. 

On  the  trial,  the  defendant  offered  witnesses  to  prove,  that  the  plaintiff,  since 
the  institution  of  this  suit,  committed  an  act  of  adultery  with  John  A,  StipJiens, 
and  also,  that  plaintiff,  at  the  time  of  this  trial  (6th  May,  1854),  is  in  a  state  of 
pregnancy. 

The  plaintiff  sues  the  defendant  for  separation  of  bed  and  board,  on  the 
ground  of  illtreatroent,  by  beating  her,  and  turning  her  and  her  children  out 
of  doors,  and  neglecting  to  provide  for  their  subsistence ;  also  on  that  of  gross 
and  habitual  intemperance. 

Defendant  pleads  "  that  plaintiff  has  been  unfaithful  to  the  marriage  bed ; 
that  she  has  committed  acts  of  adultery  since  her  marriage  with  defendant, 
^  and  even  since  she  instituted  this  suit.*'    He  demands  a  divorce. 

We  agree  with  the  Judge  below,  that  these  allegations  of  adultery  are  en- 
tirely too  vague  to  allow  the  introduction  of  evidence  of  any  specific  act  of 
adultery.  No  particulars  of  time,  place  or  person  were  given,  which  could  have 
pat  the  plaintiff  on  her  guard,  and  rendered  it  possible  for  her  to  procure  re- 
batting  evidence.  In  a  case  of  separation  of  bed  and  board.  Chief  Justice 
Eustis  used  the  following  language :  *^  Vague  and  general  alligations  cannot 
flapport  a  petition  in  an  ordinary  civil  suit     The  cause  of  action,  the  object  of 
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the  demand,  and  the  nature  of  the  title,  must  be  stated  with  such  certainty  as 
OoKPToa.  to  apprise  the  defendant  of  every  circumstance  necessary  to  put  him  on  his 
just  defence,  and  to  bar  a  subsequent  investigation  of  matters  once  decided. 
Sound  policy  requires  that  there  should  be  no  relaxation  of  these  rules  in  pro- 
ceedings of  this  kind,  which  involve  the  fate  of  individuals,  and  the  most  im- 
portant interests  of  society."  8  Ann.  p.  15  and  cases  there  cited. 
Judgment  affirmed,  with  costs. 


Oallian,  Tutor  of  the  Minor  Heirs  of  Hdorbs,  v.  Cox,  Cantor  of  Staf- 
ford et  als. 

B.  opened  the  nioeeition  of  A.  and  qiuUifled  ae  admlnlitrator  In  the  pariah  of  Oaddo.  B.  died  and 
0.  opened  his  Bucceulon,  and  qualified  as  cnrator  in  the  parish  of  Sabine.  The  minor  children  of 
A.  through  a  dative  tator,  sued  0.  as  curator,  In  the  parish  of  Sabine,  for  the  inheritance  cooaJng 
from  their  father  A.  The  defendant  contended  that  the  acUon  should,  under  Art.  C.  P.,  9SS  and 
1008,  hare  been  brought  in  the  parish  of  Caddo,  where  A.  died ;  and  that  the  action  shovid  haTe 
been  for  a  settlement  of  the  account  of  B.  as  administrator.  But  htid:  that  the  action  was  pro- 
perly brought. 

Parol  evidence  is  not  admissible  to  prove  that  a  Judgment  of  homologation  was  rendered  at  chaak* 
bers. 

An  administrator  will  not  be  permitted  to  reap  advantage  ttom  his  own  illegal  acts. 

APPEAL  from  the  District  Court  of  the  Parish  of  Sabine,  Bullard^  J. 
EUim  <&  Hamilton^  for  plaintiff.    BpamSy  J.  B.  Smith  S  Safferd^  for  de- 
fendants and  appellants.     Davidson,  for  absent  heirs. 

Buchanan,  J.  Walter  JJughes  died  on  the  parish  of  Caddo,  in  the  year 
1840,  leaving  a  widow  and  two  minor  children.  His  estate  was  administered 
in  said  parish  by  Thomas  S.  Stafford,  who  rendered  an  account  of  his  adniinis- 
tration  which  was  homologated. 

Stafford  married  the  widow  of  IIugTies  and  moved  to  the  parish  of  Sabine. 
Mrs.  Stafford  (formerly  Mrs.  Hughes)  died ;  and  after  her  Stafford  himself  died 
in  the  parish  of  Sabine,  in  the  year  1850.  There  was  no  issue  of  the  marrimge 
between  Stafford  and  his  wife. 

Stafford's  estate  is  in  course  of  administration  in  the  parish  of  Sabine.  His 
heirs  are  his  father,  brothers  and  sisters,  residing  in  Ohio. 

Walter  Hughe^s  minor  children  bring  this  suit,  through  their  dative  tutor, 
against  the  curator  of  Stafford,  and  against  his  heirs,  represented  by  their  attor- 
ney in  fact,  who  is  also  assignee  of  one  of  the  heirs. 

The  first  defence  made  to  this  action  is  a  plea  to  the  jurisdiction.  It  is  con- 
tended that,  inasmuch  as  the  estate  of  Hughes  was  opened  in  Caddo  parish,  the  , 
only  proper  suit  by  any  party  claiming  his  inheritance  is  a  suit  for  an  account, 
to  be  brought  before  the  court  who  appointed  the  administrator  of  Hugheis 
estate.  The  articles  988  and  1008  of  the  Code  of  Practice  are  relied  upon  in 
support  of  this  pica. 

We  think  those  articles  do  not  apply  to  this  case.  First  Because  Stafford, 
the  administrator  o{  Hughes,  is  dead,  and  his  succession  opened  in  a  different 
parish  from  that  of  Caddo.  Secondly.  Because  Stafford  did  render  an  account 
of  his  administration  of  the  estate  of  Hughes,  which  was  homologated.     In  fact, 
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he  rendered  two  accounts,  which  we  will  more  particularly  notice  when  we       Oaluav 
oome  to  the  merits  of  the  case.  Ooz. 

The  next  plea  of  defendants  is,  that  the  form  of  the  action  is  unwarranted  by 
law.  The  plaintiff  sets  forth  that  the  inventory  of  the  estate  of  Hughes  amount- 
ed to  a  certain  sum ;  on  which,  deduction  being  made  of  the  debts  due  and 
paid,  according  to  an  account  filed  by  Stafford,  as  administrator,  there  would 
remain  a  balance  due  them,  which  they  claim. 

There  are  other  claims  embraced  in  the  petition,  but  this  is  the  only  one  ne- 
cessary to  be  considered  in  connection  with  the  objection  of  defendants.  That 
objection  is,  that  the  suit  should  be  for  an  account,  and  is  based  upon  the  arti- 
cles already  cited  of  the  Code  of  Practice.    We  think  the  objections  unfounded. 

The  next  objection  of  defendants  is,  that  the  effect  of  the  present  suit  will  be 
to  ratify  a  sale  made,  without  l^;al  formalities,  of  the  immovables  and  slaves  of 
the  ancestor  of  the  minors  whom  the  petitioner  represents ;  and  such  ratifica- 
tion cannot  be  made  by  the  tutor  to  the  prejudice  of  his  minors,  neither  would 
it  be  binding  on  the  minors. 

This  alignment  is  a  manifest  perversion  of  the  plaintiff's  pleadings.  The  sale 
otHughe^s  property  alluded  to,  which  was  made  on  the  4th  March,  1848,  and 
at  which  the  whole  of  the  property  of  Hughe*  was  knocked  off  to  8taff(yrd,  the 
administrator,  item  by  item,  is  so  far  from  being  adopted  by  plaintiff  that  he 
utterly  repudiates  il,  and  holds  the  estate  of  Stafford  liable  for  the  amount  of 
the  inventory  first  made  by  him,  instead  of  the  amount  of  this  pretended  pro- 
bate sale,  which  is  much  less  than  one-half  of  the  said  inventory. 

Upon  the  merits  we  think  the  District  Judge  has  arrived  at  a  sufficiently 
accurate  conclusion  with  regard  to  the  amount  of  the  rights  of  tfie  minors  of 
Hughe*  against  the  estate  of  Thoma*  S,  Stafford,  growing  out  of  the  administra- 
tion of  the  estate  of  their  father.  The  counsel  of  appellant  contends  that  the 
liability  of  Stafford^*  estate  should  be  measured  by  the  second  inventory  of 
Hughei*  estate  instead  of  the  first  But  this  we  cannot  agree  ta  The  facts 
are  simply  these.  Immediately  after  Walter  Hughei*  death,  in  November,  1840, 
ThomoM  S.  Stafford  presented  his  petition  for  administration,  and  had  an  inven- 
tory of  Hughes^*  estate  made  by  the  Parish  Judge,  (on  the  9th  Nov.,  1840,)  the 
amount  of  which  inventory  was  six  thousand  three  hundred  and  sixty-two  dol- 
lars and  twenty-nine  cents.  In  November,  1841,  Steward  filed  an  account  of 
his  administration,  and  a  list  of  the  debts  paid  and  unpaid  of  the  estate.  In 
this  account  he  credits  the  estate  of  Hughe*  with  the  full  amount  of  the  inven- 
tory,          $6,862  29 

and  debits  it  with  the  payments  and  the  debts  still  unpaid ;  total  of 

debits, 2,908  69 


Balance  in  &vor  of  the  estate  of  Hughe*,  according  to  this  account,  $8,458  60 
This  account  was  published  and  in  due  course,  judgment  of  homologation  was 
rendered  upon  it,  which  was  signed  on  the  24th  January,  1842.  Nearly  a  year 
after  this  judgment  of  homologation,  however,  Stafford  presents  a  petition 
to  the  court  alleging  that  the  appraisement  of  the  property  of  Hught*  in 
the  first  inventory  had  been  too  high,  and  praying  for  a  new  inventory  and 
appointment,  which  was  accordingly  made  on  the  same  day  (7th  November, 
1842.)  The  amount  of  this  inventory,  which  was  composed  of  the  same  items 
as  the  former  one,  was  $4,044  11,  or  something  less  than  two-thirds  of  the  for- 
mer appraisement 
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GAuxi»  The  record  shows  that  Stafford  had  already  provided  himself,  the  day  before 

Ooic.  this  inventory,  or  on  the  6th  November,  1842,  with  an  order  for  the  sale  of  all 

the  property,  real  and  personal,  of  Hughes^ 8  estate,  for  cash ;  which  order  was 
granted  at  chambers,  upon  a  petition  representing  it  to  be  necessary  to  sell  all 
the  property  to  discharge  the  debts  of  the  estate.  And  note,  that  out  of  the 
list  of  debts  of  this  estate  contained  in  the  homologated  account  mentioned 
above,  which  list  amounted  to  $2,908  69  in  all,  two  of  the  items,  respectively, 
$150  and  $1845,  or  collectively,  $1695,  were  charged  as  due  Thom<u  S.  Stafford^ 
leaving,  according  to  that  account,  but  $913  69  due  to  all  other  persons  be^des 
himself.       • 

The  next  thing  that  this  record  shows  is  the  sale  of  all  the  real  estate,  slaves 
and  personal  efifects,  on  the  4th  March,  1843,  for  cash.  The  only  purchaser 
was  Thomas  S.  Stafford  himself,  the  administrator,  and  the  total  amount  of 
sales  was  two  thousand  six  hundred  and  forty-two  dollars. 

There  next  appears  an  account  of  administration  of  Hughes's  estate,  of  which 
the  debits  and  credits  balance  each  other  within  a  few  dollars,  and  a  mass  of 
vouchers  annexed.  The  only  evidence  of  the  filing  of  this  account  is  contained 
in  a  publication  in  the  Caddo  Gazette,  of  date  the  28d  April,  1843,  by  which 
the  Clerk  of  the  Court  of  Prabates  of  the  parish  of  Caddo  announced  the  filing 
on  that  day  of  a  tableau  and  account  by  Thomas  S.  Stafford  and  ChrUtiaTia 
Hughes,  administrators  of  the  succession  of  Walter  Hughes,  and  called  upon  all 
whom  it  might  concern  to  make  opposition  within  ten  days,  or  that  the  said 
account  and  tableau  would  be  homologated  and  the  administrators  discharged. 

This  document,  the  newspaper  notice,  is  endorsed  by  the  Clerk  of  the  Probate 
Court  of  Caddo,  "  filed  Oct  29th,  1846,"  and  here  the  record  of  the  succession 
of  Hvghes  ends.  But  there  is  an  attempt  to  prove  by  parol  that  there  was  a 
judgment  of  homologation  rendered  at  chambers,  in  October,  1 846.  Such  proof 
is  clearly  inadmissible.  But  in  the  present  case,  more  particularly,  were  there 
a  record  judgment  of  homologation  of  this  pretended  account,  it  would  not  avail; 
inasmuch  as  we  view  the  amended  inventory  of  the  7th  November,  1842,  the 
order  of  sale  of  the  same  day  and  the  sale  of  the  4th  March,  1848,  as  nullities. 
Every  step  of  those  proceedings  shows  a  determination  of  Stafford  to  appropri- 
ate to  himself  the  property  of  Hughes,  To  accomplish  this  end  the  forms  of  law 
are  entirely  disregarded  and  even  his  own  account  of  November,  1841,  and  the 
judgment  of  homologation  of  January,  1842,  therefore,  are  treated  by  him  as  if 
they  had  no  existence. 

To  exhibit  the  illegality  of  the  proceedings  in  a  stUl  stronger  light,  it  must  be 
observed  that  Stafford  was  under  tutor,  duly  qualified,  of  the  minors  of  Hughss. 

We  think  that^  in  strict  justice,  the  plaintiff  would  be  entitled  to  a  some- 
what larger  sum  than  is  allowed  by  the  judgment  of  the  court  below,  but  as 
there  is  no  prayer  for  an  amendment  by  the  appellee,  we  will  affirm  it  as  it 
stands. 

Judgment  affirmed,  with  costs. 
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David  B.-  Gumming  v.  Police  Jury  of  Rapides. 

Article  128  of  the  GoDStiiation,  which  requires  taxation  to  be  equal  and  uniform  throughout  the 
State,  applies  to  municipal  and  parochial,  as  well  as  to  State  taxes. 

The  ordinance  of  the  Police  Jury  of  the  parish  of  Rapides,  passed  under  the  authority  of  an  Act  of 
the  Le^slatnre,  to  compel  the  inhabitants  -of  a  certain  portion  of  the  pariah  to  pay  the  whole 
amount  of  a  tax  the  Police  Jury  found  it  necessary  to  impose,  in  order  to  defray  the  expenses  of 
certain  embankments  and  other  works  which  they  had  caused  to  be  made  for  the  purpose  of  pro- 
tecting a  portion  of  the  parish  from  being  orerflowed  by  the  waters  of  Red  Rirer,  is  unconstitu- 
tional. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Cushman^  J. 
Eyman^  for  plaintiff  and  appellant.     0,  N,  Ogden^  for  defendant. 

Ogden,  J.  This  is  a  suit  commenced  by  an  injunction  to  prevent  the 
police  from  collecting  a  special  tax  imposed  bj  them  on  lands  subject  to  inun- 
dation in  the  parish  of  Rapide^.  The  ordinances  of  the  Police  Jury  were 
passed  in  pursuance  of  the  authority  granted  to  them  by  an  Act  of  the  Legis- 
lature of  1848.  See  Acts  of  1848,  p.  15.  By  the  first  section  of  this  Act,  the 
Police  Jury  are  authorized  to  impose  a  special  tax  on  all  lands  inundated  in 
1844,  for  the  purpose  of  paying  for  embankments  which  they  had  caused  to 
be  constructed  across  bayous  connected  with  Red  River.  The  Police  Jury  was 
by  that  Act,  authorized  to  lay  off  the  parish  into  districts.  They  passed  ordi- 
nances to  that  effect,  and  imposed  a  special  tax  of  five  and  a  half  per  cent,  on 
the  lands  situated  in  the  parish  of  Rapides,  south  of  Red  River,  which  were 
ioandated  in  the  year  1844,  The  plaintiff,  whose  land  is  situated  in  a  district 
sooth  of  Red  River,  designated  as  No.  1,  resists  the  payment  of  this  tax  on  the 
following  grounds : 

Isl  Because  the  Police  Jury  exceeded  the  powers  granted  by  the  Act  of 
1848,  by  including  in  the  amount  to  be  levied  by  special  tax,  not  only  the  costs 
of  the  embankments,  but  likewise  the  expenses  incurred  in  attempting  to 
collect,  by  process  of  law,  the  special  tax  imposed  under  the  Act  of  1845. 

2dly.  Because  the  tax  is  levied  to  pay  for  filling  up  a  navigable  stream 
whose  waters  communicate  with  the  Mississippi  river. 

8dly.  Because  the  tax  is  to  defray  the  expense  of  embankments  made  in 
the  parish  of  Natchitoches,  which,  at  the  time  of  their  erection,  the  Police 
Jury  of  Rapides  had  no  authority  to  construct 

4thly.  Because  it  was  the  intention  of  the  Acts  of  1848  and  1845,  that  the 
property  taxed  was  to  be  benefited  by  the  embankments  that  were  to  be  made, 
and  that  the  land  of  plaintiff  is  so  situated  as  not  to  be  benefited  by  them. 

And  5thly.    Because  the  tax  is  not  equal  and  uniform. 

We  consider  it  only  necessary  to  notice  the  last  ground  of  objection  to  the 
tax,  to  wit,  that  it  is  not  equal  and  uniform.  In  the  case  of  the  city  of  New 
Orleans  praying  for  the  opening  of  Benton  street,  9th  Ann.  R.,  the  present 
court  have  decided  that  Article  123  of  the  Constitution,  which  declares  that 
taxation  shall  be  equal  and  uniform  throughout  the  State,  is  a  principle  estab- 
lished by  the  organic  law,  equally  applicable  to  parochial  and  municipal  taxes, 
with  State  taxes.  In  this  case,  an  attempt  is  made,  under  the  authority  of  an 
Act  of  the  Legislature,  to  compel  the  inhabitants  of  a  certain  portion  of  the 
fiarish  of  Rapides,  to  pay  the  whole  amount  of  a  tax  the  Police  Jury  have 
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Cvmnxo       found  it  necessary  to  impose,  in  order  to  defray  the  expenses  of  certaim  em- 
PouobJubt.    bankments  and  other  works  which  they  had  caused  to  be  made  for  the  purpose 
of  protecting  a  portion  of  the  parish  from  being  overflowed  by  the  waters  of 
Red  River. 

The  Police  Jury  is  composed  of  representatives  of  the  people  of  the  parish 
from  every  portion  of  it — it  is  the  representative  body  for  the  management  of 
all  affairs  relative  to  the  internal  police  of  the  parish,  and  has  ever  since  its 
institution  exercised  ample  powers  in  regard  to  the  construction  of  levees,  roads 
and  canals,  with  the  power  of  imposing  taxes  on  the  people  to  defray  all  such 
expenses  as  might  be  occasioned  by  such  works.  Under  that  system,  public 
works  have  been  carried  on  for  many  years,  and  as  long  as  the  tax  imposed  by 
the  Police  Juries  was  a  general  one,  no  complaint  was  heard.  But  a  system  of 
taxation  has  lately  sprung  up  altogether  different,  and  which  it  has  been 
thought  is  justified,  for  the  reason  that  the  inhabitants  of  the  low  lands,  being 
principally  benefited  by  the  levees  and  embankments  which  became  necessary 
to  protect  the  lands  from  being  overflowed,  they  alone  should  be  taxed  to  pay 
for  them.  If  the  power  by  which  this  tax  is  imposed,  could  be  lodged  in  the 
hands  alone  of  representatives  of  the  people  from  the  district  subject  to  over- 
flows, and  they,  exercising  the  power  delegated  to  them  by  the  Legislature,  as 
a  subordinate  political  body,  should  impose  the  tax,  it  would  be  firee  firom  the 
constitutional  objection,  because  it  would  be  equal  and  uniform  within  the 
limits  of  the  exercise  of  such  delegated  powers ;  but  under  the  present  system, 
to  render  a  tax  for  such  purposes  constitutional,  all  the  inhabitants  of  the  pa- 
rish  must  be  taxed  alike,  whether  their  lands  are  subject  to  overflow  or  not. 

The  tax  has  been  imposed,  in  our  opinion,  in  violation  of  the  Constitutional 
requisition;  and  judgment  was  properly  rendered  in  the  court  below,  perpetn 
ating  the  injunction. 

The  judgment  of  the  court  below  is  therefore  afiirmed,  with  costs. 


W.  R.  Brown  v,  Martin  &  Crenshaw. 

A  purchaser  of  property  sul^ect  to  a  lease,  is  entirely  onaffected  by  the  contract  of  lease,  anlen  it 

has  been  reduced  to  writing. 
0.  0.  8704,  8712. 

THIS  case  was  tried  by  a  jury  before  CushmaTi^  J.,  holding  sessions  in  the 
Parish  of  Avoyelles.    E,  <&  S.  L,   Taycon,  for  plaintiff.    J,  P.  S  W,  W. 
Waddellf  for  defendants  and  appellants. 

Ogden,  J.  The  plaintiff,  by  act  under  private  signature  duly  acknowleged 
and  recorded,  purchased  a  tract  of  land,  a  part  of  which  the  defendant,  ifor- 
<in,  had  rented  by  a  verbal  contract  of  lease  from  the  plaintiff's  vendor  previ- 
ous to  the  sale.  Martin  made  a  sub-lease  of  the  land  to  the  defendant  Cren- 
sTuMJD,  both  of  whom  are  sued  in  the  present  action  for  the  delivery  of  the  land, 
and  for  damages  for  the  illegal  detention  of  it  We  have  no  doubt  from  the 
evidence,  that  there  was  a  renewal  of  the  lease  for  the  year  1853,  and  at  all 
events  there  was  a  tacit  reconduction  for  that  year,  and  the  only  question  is, 
whether  the  defendants  could  be  expelled  from  the  premises  before  the  expira* 
tion  of  the  term  of  the  lease.    Art  2704  of  the  Code  declares,  that  if  the  les- 
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sat  sells  the  thing  leased,  the  purchaser  cannot  expel  the  lesser  until  the  expi-         Browk 
ratioa  of  the  time  fixed  for  the  lease,  unless  the  right  to  do  so  has  heen  re-  maktin  it  Cbix- 
serred  in  the  contract  of  lease  itself.     Art  2712  says,  that  if  the  lease  is  not         ™'^^' 
made  in  writing,  the  purchaser  is  not  hound  to  make  any  indemnification  to 
^e  lessee. 

Although  the  lease  of  even  a  predial  estate  may  be  made  by  either  a  yerbal 
<N- »  written  contract,  we  think  the  proper  construction  of  our  Code  on  that 
subject  is,  that  a  purchaser  of  property  subject  to  a  lease,  is  entirely  unaffected 
by  it,  unless  the  lease  is  evidenced  by  a  written  contract  The  violation  of 
such  a  verbal  contract  by  the  lessor,  in  selling  the  property  before  the  expira- 
tion of  the  lease,  without  reserving  the  rights  of  his  lessee,  might  give  rise  to 
an  action  of  damages  against  the  lessor,  but  his  vendee  acquires  the  property 
firee  from  any  incumbrance,  by  reason  of  the  lessee. 

The  judgment  of  the  court  belo^  is  aflftrmed,  with  costs. 


Succession  of  Hargrove — Opposition  to   Tutor's  Acooant. 

A  tator  It  entitied  to  conuniisloQB  on  the  net  and  not  the  groes  araotmt  of  the  prooeedi  of  Miee  of 
crops  made  on  Ibe  minora*  plantation,  tmder  Art.  C.  C.  S49. 

APPEAL  from  the  District  Oourt  of  the  Parish  of  Avoyelles,  Gu9hman,  J. 
J,  P.  A  W,  W,  Waddell,  for  petitioner  and  appellant     Oullum,  for  op- 
ponents. 

VooRHiBs,  J.  Jaeob  G,  Keller  and  his  wife,  Martha  O,  Mar^rcvej  both  died, 
leaving  a  large  estate,  consisting  of  a  plantation,  aratory  utensils,  slaves, 
horses,  mules,  oxen,  &c.,  estimated  at  upwards  of  sixty  thousand  dollars.  In 
October,  1B50,  Mathsw  Vernon  was  appointed  dative  tutor.to  the  minors  Ame- 
lia Keller^  Suean  Keller,  and  George  Keller^  sole  issue  of  said  marriage.  By 
the  advice  of  a  family  meeting,  all  the  property  of  the  estate  was  preserved  in 
kind  and  administered  by  the  tutor  for  the  benefit  of  the  minors.  The  minor, 
Amelia  Keller^  having  been  emancipated  by  her  marriage  with  Zei^if  A.  Welib^ 
an  account  of  the  tutorship  was  rendered  to  her. 

The  only  item  disputed  in  the  account  is,  that  for  the  commission  of  the 
tutor  on  the  gross  amount  of  the  proceeds  of  the  sales  of  the  crops  made  on 
the  plantation.  It  is  contended  by  the  appellee,  that  this  charge  or  oommis- 
don  should  be  limited  to  the  net  proceeds  of  the  crops. 

The  charge  is  based  on  Article  842  of  the  Civil  Code,  which  declares :  **  The 
tutor  may  retain  as  his  commission  for  his  care  and  labor,  ten  per  cent  on  the 
annual  amount  of  the  revenues  of  the  property  committed  to  his  charge." 
The  question  which  arises  under  this  article,  apparently  plain  in  its  meaning, 
is  by  no  means  free  from  difficulty.  If  it  be  conceded  that  the  gross  amount 
of  the  proceeds  of  the  sales  of  the  crops  constituted  the  revenues,  then  it 
would  be  perfectly  clear,  under  this  article  of  the  Code,  that  the  commission 
was  properly  charged  by  the  tutor.  But  is  it  so  ?  The  Judge  a  quo,  in  sup- 
port of  his  views  that  the  commission  should  be  limited  to  the  net  proceeds, 
adverts  to  the  Code  of  1808,  and  the  Statutes  of  1809  and  1811,  in  connection 
with  this  article.     The  Code  of  1808,  required  the  property  of  minors  to  be 


t»    M)6| 
47    130] 


506  SUPREME  COURT  OF  LOUISIANA, 

s^cwioN  OF  gQi(j^  and  the  proceeds  to  be  placed  at  interest  This  was  modified  by  the 
Statute  of  1809)  by  allowing  the  father  or  mother,  acting  as  the  tutor  or  tutrix 
of  the  minor,  to  retain  the  property  in  kind.  Under  the  6th  section  of  that 
Act,  the  tutor  was  entitled  to  claim  a  commission  of  ten  per  cent  on  the  an- 
nual revenues  for  his  administration  on  the  minor^s  estate,  previously  deducting 
therefrom  all  expenses,  &c.  By  the  Act  of  1811,  the  tutor^s  commission  was 
limited  to  the  net  proceeds  of  the  minor's  estate.  Be  this  as  it  may,  we  con- 
sider these  provisions  to  be  abrogated,  as  the  case  under  consideration  has  been 
specially  provided  for  in  the  Code  of  1825,  to  which  alone  we  must  look  for 
the  law.  Upon  mature  consideration,  however,  we  are  of  opinion,  that  the 
Judge  a  quo  did  not  err  in  his  conclusion,  that  the  net  proceeds  of  the  sales  of 
the  crops  must  be  considered  as  the  revenues  meant  under  the  provisions  of 
that  article. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  bo  affirmed,  with  costs  in  both  courts. 


Hugh  Lynch  &  Co.  v,  C.  P^  Legkie,  Sheriff,  et  als. 

Where  the  pUiotiff  in  execution  initracts  the  Sheriff  to  make  a  selsore,  which  renders  it  necenaxr 
for  the  Sheriff  to  retain  the  writ  bejond  the  return  day,  In  order  to  effect  the  sale,  he  will  not  be 
liable  for  his  failure  to  return  it  on  the  return  day. 

In  an  action  against  a  Sheriff,  by  the  plaintiff  in  execution,  for  releasing  a  seixure,  the  Sheriff  cannot 
plead  the  illegality  of  the  seisure  in  Justification  of  the  release,  for  it  was  his  du^  to  make  a  legal 
■eiaure.  But  the  subsequent  eondnot  of  the  plaintiff  may  amount  to  a  ratification  of  the  release 
and  thereby  relieye  the  Sheriff  from  liability. 

Before  releasing  a  seizure  which  he  has  already  made,  and  accepting  a  surrender  of  property  point- 
ed out  by  the  defendant  in  execution,  It  is  the  duty  of  the  Sheriff  to  use  due  diligence  to  ascertain 
whether  the  property  offered  to  him  is  in  such  a  condition  as  to  afford  a  reasonable  prospect  of 
its  being  made  available  to  satisfy  the  writ  in  his  hands. 

A  Sheriff  who  releases  a  seisure  made  under  one  writ,  and  gives  an  illegal  and  unjust  preference  In 
fkror  of  another,  and  a  subsequent  writ,  will  be  liable  to  the  plaintiff  in  the  first  execution. 

0.  P.  (tt9.    0.  P.  767. 

APPEAL  from  the  District  Court  of  the  Parish  of  Rapides,  Oushman^  J. 
F.  B.  Lewis,  fer  plaintiff.    J,  Thomas,  for  Dennistoun  &  Co,    K  B. 
Kelly,  for  Lechie,  defendant  and  appellant    Hyams,  for  sureties  and  appel- 
lants. 

OoDBN,  J.  This  is  an  action  to  render  a  Sheriff  and  the  sureties  on  his  oflS- 
cial  bond,  liable  for  the  amount  of  a  judgment,  which  the  plainti^  aver,  by 
the  neglect  and  various  acts  of  malfeasance  on  the  part  of.  the  Sheriff,  they 
have  lost  all  chance  of  recovering. 

It  is  necessary  to  state  many  of  the  facts  disclosed  by  the  record,  to  show 
clearly  the  points  which  we  are  called  on  to  decide. 

The  plaintiffs  obtained  a  judgment  against  James  A,  Mc  Waters,  for  $2452  78, 
and  interest  The  judgment  was  rendered  on  the  27th  of  May,  1851 — an  exe- 
cution was  issued  thereon  and  placed  in  the  hands  of  the  defendant,  Leckie^  as 
Sheriff,  on  the  11th  of  November,  1851. 

A,  <fe  /.  Dennistoun  &  Co.,  who  were  the  factors  of  McWaters,  obtained  two 
judgments  against  him  in  May,   1851.     One  of  these  judgments  was   for 
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$11,247  57,  and  interest,  and  the  other  for  $40,000,  with  the  benefit  of  a  spe-  H.  Ltmcb  *  Oo. 
dal  mortgage  on  the  plantation  and  slayes  of  Me  Waters^  in  the  parish  of  Ra-  lkkib. 
pides.  It  appears,  that  besides  these  judgments,  i/b  Fiiiwt  was  indebted  to 
the  BennUtoum  in  other  large  amounts,  and  that  they  held  other  mortgage 
claims  against  his  property.  No  executions  were  issued  on  the  judgments  in 
&Tor  of  A.  A  Z.  Denimtcun  A  Co.  until  the  2d  of  January,  1852 ;  and  the 
proceedings  of  the  Sheriff  under  the  execution,  first  placed  in  his  hands  by 
the  plaintifi&,  anterior  to  the  issuing  of  the  execution  in  favor  of  the  Dennis- 
t^nt,  went  as  follows :  On  the  11th  of  November,  1851,  he  made  an  actual 
seizure  ef  sixty  barrels  of  molasses,  and,  what  is  called  by  the  defendants,  a 
paper  seizure  of  one  hundred  and  seventy  hogsheads  of  sugar,  belonging  to 
die  defendants.  The  Sheriff  states  in  his  return,  that  he  had  not  seen  the  one 
hundred  and  seventy  hogsheads  of  sugar,  but  that  he  made  the  seizure  on  the 
instructions  of  the  plainti&,  and  on  the  same  day  it  appears,  he  notified  Mc- 
Waten  of  the  seizure,  and  that,  on  the  18th  of  November,  Mc  Waters  chimed 
the  privil^e  of  pointing  out  to  him  the  property  he  wished  to  foe  seized,  which 
consisted  of  a  large  plantation,  and  negroes,  &c.  The  Sheriff  thereupon  re- 
leased the  seizure  which  he  had  made  of  the  personal  property,  and  on  being 
told  by  the  plaintiffs*  counsel  that  he  would  be  held  responsible,  he  replied  that 
he  would  take  the  responsibility,  and  that  he  was  indemnified.  The  plantation 
and  slaves  were  affected  by  special  mortgages  to  a  very  large  amount  They 
were  first  advertised  to  be  sold  on  the  8d  of  January,  and  the  Sheriff  states  in 
his  retarn,  that  on  that  day,  by  agreement  of  the  parties,  the  plaintiff  and  de- 
fendants, the  appraisement  of  the  property  was  waived  and  dispensed  with, 
also  the  formality  of  reading  the  advertisement  and  the  certificate  of  mortga- 
ges, and  the  property  required  to  be  readvertised  on  twelve  months'  credit.  It 
was  accordingly  offered  for  sale  on  the  7th  of  February,  1842,  and  there  being 
no  bid  made  for  an  amount  over  and  above  the  special  mortgages,  no  sale  was 
Blade,  and  there  ended  the  attempt  to  satisfy  the  plaintiffs'  execution  out  of 
the  incumbered  real  estate  surrendered  by  the  defendant  in  execution.  In  the 
mean  time,  the  DennisUmns  had  issued  their  two  executions,  and  the  Sheriff  had 
the  three  executions  in  his  hands  on  the  8th  of  January.  Nothing  had  then 
been  done  with  the  executions  in  favor  of  the  Dennistauns,  and  as  it  has  been 
stated,  he  had  released  the  seizure  first  made  of  the  sugar  and  molasses  under 
the  plaintiffs'  execution,  and  had  under  seizure  to  satisfy  the  writ,  a  plantation 
and  slaves,  so  largely  incumbered  with  mortgages,  that,  as  the  result  showed, 
it  was  impracticable  to  make  any  sale  of  it  On  that  day,  the  8th  of  January, 
the  plaintiffs  required  him  to  make  a  seizure  of  152  ban*els  of  molasses,  at  the 
railroad  depot,  which  he  did ;  and  at  the  hour  of  1  o'clock,  a.  m.,  of  the  follow- 
ing day,  the  executions  of  the  DennUUmns  were  levied  on  the  152  barrels  of 
molasses  which  had  been  previously  seized  under  the  plaintiffs'  writ,  and  also 
on  the  plantation  and  slaves,  with  450  hogsheads  of  sugar  and  45,000  gallons 
of  molasses.  At  10  o'clock  of  the  same  day,  on  the  demand  of  the  plaintiffs, 
the  Sheriff  made  a  seizure  under  their  writ  of  the  same  152  bbls.  of  molasses 
which  had  been  seized  irregularly  the  day  before,  and  also  of  the  sugar  and 
molasses  on  the  plantation,  which  he  had  levied  on  for  the  DennistounSy  at  one 
o'clock  of  that  day.  The  sugar  and  molasses  were  afterwards  sold  under  the 
three  several  writs  on  twelve  months  credit,  not  having  brought  two  thirds  of 
the  i^praisement  on  the  first  offering — they  were  adjudicated  to  A.  A  J.  Den- 
nistoun  &  Co,  for  $19,760.  No  bond  appears  to  have  been  taken  from  the  Den- 
nistouns^  and  nothing  further  was  done  by  the  Sheriff  until  the  20th  of  May, 
A5 
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H.  LTiforAOo.  after  the  institution  of  this  suit,  when  he  returned  the  plaintiift*  execution, 
stating  in  his  return  substantially  the  above  facts,  and  that  as  the  sale  was 
made  under  those  several  writs,  and  Dennistouns  A  Co,  claimed  a  privilege  on 
the  whole  proceeds  of  the  sale,  he  should  wait  a  decree  of  the  court  ordering 
him  to  pay  over  the  proceeds  to  the  creditors  legally  entitled  to  them.  It  fur- 
ther appears  that  the  sugar  and  molasses,  after  being  adjudicated  to  the  Denr 
nistouna^  was  shipped  to  them  in  New  Orleans,  and  sold  for  $25,234  77,  and 
that  the  proceeds  were  placed  in  general  account  to  the  credit  of  Me  Waters. 
A.  S  J.  Dennistoun  S  Co.^  on  the  14th  of  January,  1851,  gave  the  Sheriff  an 
indemnifying  bond  to  protect  him  from  any  loss  or  injury,  and  they  are  only 
parties  to  this  suit,  as  warrantors  by  that  bond. 

It  is  first  contended,  that  the  failure  of  the  Sheriff  to  return  the  execution 
on  or  before  the  return  day,  has  rendered  him  responsible  under  Art  767  of 
the  Code  of  Practice.  Such  would  have  been  the  consequence  if  the  plaintiflb 
bad  not  themselves  instructed  him  to  make  the  seizures  of  the  9th  of  Januaiy, 
which  made  it  necessary  for  him  to  retain  the  writ  beyond  the  return  day,  in 
order  to  effect  the  sale. 

The  second  ground  relied  on  to  render  the  Sheriff  responsible,  is  the  release 
which  he  made  of  the  first  seizure.  We  think  the  objections  urged  by  the 
defendants  that  there  was  no  actual  seizure  of  the  170  hhds.  of  sugar,  is  one 
which  cannot  be  listened  to  as  coming  from  the  Sheriff— it  was  his  duty  to  have 
taken  possession  of  the  sugar,  and  after  notifying  the  debtor  in  the  execution 
that  he  had  made  the  seizure,  it  is  too  late  for  him  to  deny  that  there  was  one. 
It  is  next  urged,  that  the  defendant  in  execution  has  a  right,  by  Art  649  C.  P. 
to  point  out  the  property  he  wishes  to  be  seized  and  that  he  cannot  be  de- 
prived of  that  right  as  long  as  the  Sheriff  has  not  advertised  for  sale  the  goods 
seized.  We  are  of  opinion  the  Sheriff  baa  no  right  to  release  a  seizure  and 
accept  a  surrender  of  property  thus  pointed  out,  without  using  due  diligence 
to  ascertain  whether  the  property  offered  to  him  is  in  such  a  condition  as  to 
afford  a  reasonable  prospect  of  its  being  made  available  to  satisfv  the  writ  in 
his  hands.  8d.  But  it  is  contended  that  the  plaintiffs,  by  their  subsequent 
conduct,  adopted  the  acts  of  the  Sheriff— that  by  attending  the  sale  of  the 
plantation  and  consenting  to  dispense  with  the  appraisement  and  other  forma- 
lities, and  joining  the  debtor  in  the  execution  in  requiring  the  property  to  be 
re-advertised  for  sale  without  those  formalities,  and  by  causing  subsequent 
seizures  to  be  made,  they  waived  any  right  they  might  have  had  to  hold  btm 
responsible  for  his  previous  acts.  On  this  point,  we  are  of  opinion  that  the 
conduct  of  the  plaintiffs*  has  produced  that  effecty'^and  that  the  Sheriff  cannot 
be  held  liable  on  the  ground  of  having  released  the  first  seizure. 

The  third  ground  of  liability  is,  that  the  seizures  of  the  9th  of  January, 
should  be  considered  as  made  at  one  and  the  same  moment,  and  that  if  the 
plaintiffs*  seizure  made  on  that  day  is  placed  on  an  equal  footing  with  those  of 
the  Dennutouna^  there  would  have  been  a  sufficient  amount  on  f^pro  rata  di- 
vision of  the  proceeds  of  the  sale  made  under  all  the  writs  to  satisfy  that  of 
the  plaintiffs.  This  ground,  we  think,  must  prevail.  The  Sheriff  must  have 
been  aware  on  the  9th  of  January,  that  he  had  driven  the  plaintifis  to  a  fruit- 
less attempt  to  make  their  money  out  of  the  plantation  and  slaves,  because  he 
is  presumed  to  have  been  in  possession  of  the  certificate  of  mortgages  on  the 
third  day  of  January,  when  he  was  to  have  first  offered  the  property  for 
sale :  that  certificate  made  it  manifestly  impossible  that  the  plaintiffs  could 
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re«Iise  any  thing  by  the  seizure  then  made  under  the  plaintifis*  writ  The  H.  Ltmm  a  Oo. 
Sheriff  had  been  preTiously  remonstrated  with  for  releasing  a  seizure  of  per- 
sonal property  sufficient  to  satisfy  the  judgment,  and  accepting  in  its  stead 
property  which  could  not  be  sold,  and,  under  those  circumstances,  to  permit 
him  by  a  midnight  seizure  in  favor  of  another  creditor,  to  give  him  a  prefer- 
ence over  one  whose  writ  had  been  so  much  longer  in  his  hands,  on  all  the 
available  property  of  the  debtor  that  remained,  would  be  not  only  inequitable, 
but,  as  a  precedent,  would  justify  almost  any  degree  of  favoritism  which  a 
Sheriff  might  choose  to  exercise  in  the  discharge  of  his  official  duties. 

A  great  deal  has  been  said  in  argument,  on  the  subject  of  a  privilege  asserted 
tor  A.  it  J.  Dennistoun^  on  this  fund,  for  supplies  to  the  plantation.  No  such 
privilege  has  been  claimed  by  the  DennUtouns  in  this  suit,  and  the  Sheriff  has 
no  right  to  make  use  of  that  as  a  defence — it  is  his  duty  to  pay  over  the  money 
he  has  made  on  an  execution,  to  the  plaintiff  in  the  writ,  unless  b^'^  order  of 
the  court,  on  a  claim  so  set  up  by  a  third  party,  he  is  restrained  from  doing  it 

The  plaintiffs  are  entitled  to  a  judgment  against  the  defendant,  Ltchie^  for 
the  full  amount  of  their  claims. 

The  Boreties  on  the  Sheriff's  bond  are  also  before  us.  The  additional  de- 
fence set  up  by  them  is,  that  these  acts  of  the  Sheriff  were  not  committed 
daring  the  term  of  office  when  they  were  his  sureties.  The  bond  bears  date 
the  4th  day  of  December,  1847,  and  is  conditioned  for  the  faithful  performance 
by  LectU,  of  the  duties  of  the  office  of  Sheriff,  to  which  he  had  been  elected. 
His  term  of  office  was  fixed  by  the  Constitution  at  two  years,  and  it  com- 
menced on  the  1st  Monday  of  November,  1847 — two  terms  of  the  office  had 
consequently  elapsed,  and  the  third  term  was  entered  upon  at  the  date  of  the 
plaintiffs*  execution  being  issued.  The  Act  of  the  Legislature  of  1887,  provides 
that  Sheriffs  shall  continue  to  perform  the  duties  of  their  office  until  their  suc- 
cessors, or  themselves  in  case  of  reappointment,  shall  be  inducted  into  office, 
by  performing  the  formalities  required  by  existing  laws ;  so  that  no  interrup- 
tion may  occur  in  the  discharge  of  any  public  duty  required  by  said  officers, 
under  the  same  penalties,  bonds,  obligations  and  securities,  as  were  given  and 
entered  by  them  when  they  were  first  appointed  to  said  offices.  The  law  also 
gives  to  sureties  the  right  to  have  themselves  discharged  from  their  bond  at 
any  time,  and  by  virtue  of  these  two  provisions,  it  is  contended  that,  as  the 
sureties  did  not  ask  to  have  themselves  discharged,  it  must  be  presumed  that 
they  were  willing  to  continue  bound  as  sureties  of  the  Sheriff  during  the  two 
terms  subsequent  to  that  for  which  they  had  originally  bound  themselves.  It 
is  not  alleged  in  the  petition,  that  Lechie  was  reappointed  to  the  office  for  the 
term  sabsequent  to  that  for  which  the  bond  was  given,  and  there  is  no  evidence 
in  the  record,  that  he  acted  as  Sheriff  during  the  second  term.  The  acts  com- 
plained o(^  commenced  during  the  third  term,  and  without  either  allegation  or 
proof  to  that  effect,  we  cannot  presume  that  the  Sheriff  was  reappointed  for 
both  of  these  terms,  and  failed  to  have  himself  regularly  inducted  into  office 
by  performing  the  formalities  required  by  law.  It  was  essential  to  allege  and 
prove  that  the  liabilities  of  the  sureties  had  been  extended  beyond  the  first 
term ;  facts,  the  existence  of  which,  the  court  cannot  presume.  Wo  think  the 
plaintiffs  have  failed  to  make  out  the  case  against  the  sureties. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  affirmed^  except  as  regards  the  defendants,  William  C,  James,  Bohert 
G.  Ledkie,  Ralph  Smith,  Samuel   W.  ffenmie,  and  ffenrf  M,  Hyam» ;  and 
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H.  LmcH  M  Co.  ^^^^  j,j  regard  to  them,  the  judgment  of  the  court  below  be  reversed,  and 
Lkuk.       judgment  rendered  In  their  favor,  as  in  case  of  non-suit,  and  that  the  costs  of 
this  appeal  be  paid  in  equal  proportion  by  the  plaintiffs  and  appellants,  except 
the  sureties  of  Leckie. 


Same  Cass — On  an  Application  of  Defendant  for  a   Reheaiiino. 

OGDEN,  J.  The  defendant,  Lechie^  has  applied  for  a  rehearing,  and  the 
only  point  relied  on  by  his  counsel  is,  that  placing  the  executions  ot  A,  A 
J,  DennisUmn  A  Co.  and  that  of  the  plaintiffs  on  the  same  footing,  as  having 
been  levied  on  the  sugar  and  molasses  at  the  same  moment  of  time,  the  pro- 
ceeds of  the  sale  were  insufficient  on  a  pro  rata  division  to  satisfy  the  plun* 
tiffs'  judgment  There  is  no  doubt  this  position  would  be  correct,  if  we  are 
to  consider  that  nothing  was  realized  on  either  of  the  writs  of  the  Dennutouns 
from  the  sale  of  the  plantation  and  negroes,  which  were  levied  on  by  the  She- 
riff under  those  writs,  at  the  same  time  he  made  seizure  of  the  sugar  and  mo- 
lasses. But  the  judgment  for  $40,000,  on  which  one  of  these  writs  issued, 
was  for  a  debt  secured  by  a  special  mortgage,  on  the  plantation  and  negroes. 
The  Sheriff^  although  called  on  to  do  so,  failed  to  take  a  bond  for  any  portion 
of  the  proceeds  of  the  sale  toward  the  satisfaction  of  the  plaintiff'  writ,  or  to 
make  any  return  by  which  it  could  be  ascertained  what  amount  had  been  re- 
alized on  the  execution.  If  no  part  of  the  mortgage  debt  was  satisfied  by  the 
sale  of  the  plantation  and  negroes  which  he  also  had  under  seizure,  it  was  in- 
cumbent on  him  to  establish  that  fact,  in  order  to  show  that  the  plaintiffs  were 
not  placed  in  duriori  cam  by  his  acts. 

We  are  satisfied  that  full  justice  has  been  done,  and  the  rehearing  is  there- 
fore refused. 


C.  B.  Smerrod,    Trustee,  &c.,  et  al.  ti.  D.  E.  Calleghan  et  al. 

Effect  will  be  given  to  marriage  MtUemeats  made  in  another  Bfcatef  after  tke  remoTal  of  the  partiee 
to  this  State,  so  far  ai  those  settlements  do  not  create  prohibited  snbstitntions,  Jidei  eommima,  or 
new  tenures  of  property  unknown  to  the  laws  of  Loaiatana. 

The  appointment  of  a  trustee  in  a  marriage  settlement  onder  the  common  law,  Is  matter  of  fona 
merely,  and  does  not  affect  the  substance  of  the  contract,  A  trust  resalting  ftrom  soch  an  ap- 
pointment will  be  recognised  in  this  State. 

Where  a  marriage  settlement  is  made  in  a  common  law  State,  by  which  all  of  the  wife's  property  ft 
secured  to  her ;  in  an  action  by  her  trustee  in  this  State  to  recover  slaves,  parol  evidence  irlU  be 
admissible  to  identify  the  slaves  as  being  covered  by  the  settlement,  although  they  vere  not 
named  in  it. 

Where,  before  marriage  in  another  State,  the  wife  had  secured  to  herself  her  property,  by  a  settle- 
ment, valid,  under  the  laws  of  the  SUte  where  made,  her  husband  will  not  be  permitted  to  defeat 
the  settlement,  by  a  sale  of  the  negroes  in  tills  State.  , 

Kecording  a  marriage  settlement  in  the  county  of  the  domlcil  of  the  parties,  is  not,  umler  the  re> 
gistry  laws  of  Alabama,  essential  to  its  validity. 
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APPEAL  from  the  District  Court  of  the  Parish  of  AToyelles,  Outhman,  J.  ^ 

K  Taylor,  for  plaintifife     Waddill  and  F,  Oullum,  for  defendant    Eitchr     Gallmha*. 
fttfm,  for  warrantor. 

Preston,  J.  This  soit  was  brought  to  recover  two  slaves  named  Daniel  and 
Mary,  claimed  by  the  plaintiffs,  and  for  the  value  of  their  services.  The  de- 
fendant sets  up  title  to  the  slaves,  by  virtue  of  a  sale  to  him  from  John  Flan- 
nagany  on  the  1st  of  January,  1849,  for  the  price  of  thirteen  hundred  dollars, 
ftnd  calls  Flannagan  in  warranty ;  he  being  absent,  a  curator  ad  hoe  was  ap- 
pointed for  him. 

Unimportant  exceptions  of  the  warrantor  being  overruled,  he  and  the  de- 
fendant denied  title  in  the  plaintiflb,  and  aUeged  a  good  title  and  bona  fde  pos- 
session in  the  defendant. 

There  was  a  verdict  and  judgment  in  favor  of  the  plaintifi  for  the  slaves, 
and  the  value  of  their  services,  and  the  defendant  and  warrantor  have  appealed. 

The  plaintiff,  Earriet  Flannagan,  was  married  to  Flannagan  in  Marshal 
I  county,  in  the  State  of  Alabama,  on  the  12th  of  October,  1846.    The  testimo- 

I  ny  induces  me  to  believe,  that  she  resided  at  the  same  time  in  Madison  county, 

I  in  that  State,  and  he  in  Texas. 

It  is  proved  by  the  will  of  her  former  husband,  also  by  the  testimony  of 
Mary  MeOaley,  Eohert  and  Albert  Sherwood,  to  which  no  formal  exception  has 
been  taken,  that  she  owned  three  slaves,  and  others,  before  her  marriage  with 
Flannagan,  ' 

A  marriage  settlement  was  made  between  them,  by  which  all  her  property 
was  conveyed  in  trust  to  C,  B.  Sherrod,  for  her  use,  to  be  held  separately  from 
her  intended  husband  and  at  her  sole  disposal,  notwithstanding  her  intended 
marriage.  The  marriage  settlement  was  recorded  in  the  county  where  the 
marriage  was  celebrated,  but  not  in  the  county  where  the  spouse  resided  and 
hdd  the  slaves.  In  1847,  the  parties  moved  with  the  slaves  to,  and  settled  in 
Victoria  county,  in  the  State  of  Texas,  and  the  marriage  settlement  was  duly 
recorded  in  that  county  in  that  year. 

We  officially  know  that  slaves  are  personal  property  in  Alabama  and  Texas, 
that  such  settlements  are  legal  and  equitable  means  in  those  States,  of  securing 
to  wives  their  property,  which  would  otherwise  vest  in  the  husband  by  mar- 
riage, and  that  the  trustee  holds  the  legal,  while  the  equitable  title  and  posses- 
sion remains  in  the  wife. 

I  am  not  satisfied  that  the  neglect  to  record  the  marriage  settlement  in  the 
county  of  Alabama,  where  the  slaves  were  at  the  time  of  the  marriage,  de- 
prived the  wife  of  her  rights  to  them  under  the  settlement 

They  were  not  named  or  described  in  the  marriage  settlement ;  but  they 
were  personal  property — she  settled  upon  herself  all  her  property,  at  the  time 
of  her  marriage.  It  might  have  been  identified  in  Alabama  by  parol,  and  she 
catinot  be  deprived  of  her  property  by  the  act  of  her  husband  in  carrying  it 
evidently  to  a  State  where  the  slaves  became  immovable  property,  and  parol 
proof  as  to  title  is  inadmissible. 

Shortly  after  their  location  in  Texas,  Flannagan  clandestinely  left  that  State, 
without  the  knowledge  of  his  wife,  took  the  slaves  in  controversy  with  him, 
and  fraudulently  sold  them  to  the  defendant,  residing  in  the  parish  of  Avoy- 
elles subsequently  to  the  record  of  the  marriage  settlement  in  Texas,  where 
the  parties  resided. 
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The  facts  stated,  brings  this  case  precisely  within  the  principlos  recognized 


CAuiiHAH.  in  the  case  of  Toungblood  et  aU,  v.  Flagg,  11  La.  841,  the  husband  conld  not 
divest  the  wife  of  the  property  or  convey  any  interest  in  or  right  upon  it,  and 
the  sale  subsequently  to  the  recording  of  her  title,  even  if  the  regiBtrf  was 
necessary  at  all,  produced  no  effect 

The  slaves  sued  for  are  fully  identified  by  Bob&rt  Shetrod,  with  two  of  those 
owned  by  the  plaintiff  before  her  marriage  with  Flannagan,  And  although 
the  marriage  settlement  does  not  specify  and  describe  the  slaves,  yet  testimony, 
that  of  Albert  Sherrod  and  Mrs.  McGaUy,  which  was  not  excepted  to,  shows 
conclusively  that  they  were  a  part  of  the  property  embraced  in  the  marriage 
settlement  The  objection  and  exception  to  the  marriage  settlement  as  evi- 
dence, was  as  to  give  effect  not  to  its  admissibility  in  evidence,  and  being  ad- 
mitted and  aided  by  the  testimony  of  these  witnesses,  shows  a  perfect  title  in 
the  wife  and  her  trustee. 

It  becomes  unnecessary,  therefore,  to  examine  the  exception  to  the  testimony 
of  the  other  witnesses  to  the  same  effect 

If  we  did  not  officially  know  the  laws  of  Alabama  and  Texas,  on  the  sub- 
ject under  consideration,  we  should  be  obliged,  for  the  want  of  evidence,  to 
consider  them  similar  to  the  laws  of  our  own  State,  which  would  render  the 
rights  claimed  by  the  wife  more  indispensable. 

A  reasonable  allowance  was  made  by  the  jury  fbr  the  value  of  the  services 
of  the  slaves. 

The  verdict  and  judgment  meet  the  justice  of  the  case,  and  do  not  conflict 
with  any  principle  of  law. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  affirmed,  with  costs. 

EusTis,  C.  J.  and  Host,  J.*  The  plaintiff,  Harriet  Flannagan^  seeks  to  re- 
cover from  the  defendant,  two  slaves  which  she  alleges  are  her  separate  pro- 
perty, under  a  marriage  settlement  executed  in  Marshal  county,  State  of  Ala- 
baoui,  previous  to  her  marriage  with  John  B.  Flannagan,  her  husband. 

The  defence  is,  that  the  marriage  settlement  under  which  the  plaintiff  claims 
cannot  operate  to  his  injury,  because  the  slaves  claimed  are  not  named  therein. 
That  under  the  laws  of  Alabama,  the  title  to  those  slaves  being  in  the  wife  at 
the  time  of  the  marriage  vested  in  the  husband  from  whom  he  acquired  them 
in  good  faith,  and  for  a  valuable  consideration.  It  is  further  urged,  that  the 
marriage  settlement,  if  otherwise  valid  against  the  defendant,  would  be  inope- 
rative in  Alabama  against  creditors  of  bona  Jide  purchasers,  for  want  of  record- 
ing in  the  proper  county,  and  it  could  have  no  greater  effect  in  this  State  than 
it  would  have  there.  The  judgment  below  was  in  favor  of  the  plaintiff,  and 
the  defendant  has  appealed. 

This  case  is  in  many  respects  similar  to  that  of  Touriff  v.  Templeton^  4fii 
Ann.  254.  In  that  case,  we  considered  a  marriage  settlement  executed  in  the 
State  of  Mississippi,  in  the  same  light  as  we  have  often  considered  marriage 
contracts  executed  in  foreign  countries,  where  the  civil  law  prevails,  by  per- 
sons domiciliated  in  those  countries,  and  disposing  of  property  there  situated 

mils  cftte  «rM  decided  in  Jvne,  1852.  Prewnt,  Jl^tfMt,  0.  J.,  Aoif,  J.,  and  JPr«llim,  J.  An  a|iptl* 
cAtioD  for  a  rehearing  waa  madu  and  revised,  but  at  what  term,  and  what  Judges  were  preaent,  tb« 
record  does  not  show. 

It  may  not  be  Improper  to  state  that  none  of  the  Records  from  Alexandria  giro  the  name  of  tiM 
Judge  who  delirered  the  opinion  of  the  court.  The  Reporter  being  teroiliar  with  the  taamtwrltng  of 
the  Judges,  has  been  guided  b/  it,  in  affixing  their  names  to  the  sevoral  Judgments. 
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in  both  Cftsafl  alike.  We  feel  bound  to  give  effect  to  such  contracts,  after  the 
remoTal  of  the  parties  here,  so  far  as  they  do  not  create  prohibited  substitu- 
tions, Jidei  tommuMy  or  new  tenures  of  property  unknown  to  our  laws. 

The  marriage  settlement  in  this  case,  if  otherwise  yalid,  Yested  in  the  plain- 
tiff a  title  known  to  our  laws.  She  was  to  remain  under  it,  the  absolute  owner 
of  the  property  of  which  she  was  possessed  at  the  time  of  her  marriage. 

The  appointment  of  a  trustee  was  a  matter  of  form,  not  of  the  essence  of 
the  contract ;  it  might  have  been  dispensed  with  and,  in  that  case,  the  husband 
would  have  been  held  in  law  the  trustee.  2d  Kent  Coms.,  No.  162,  and  cases 
there  cited.  I  hare  said  this  much  to  point  out  the  distinction  between  mar- 
riage settlements  and  other  titles  in  trust,  which  we  uniformly  refuse  to  recog- 
nise. 

On  the  merits,  I  am  of  opinion  that  the  case  is  with  the  plaintiff.  The  act 
of  settiement  is  sufficiently  formal,  and  under  the  equity  system  of  jurisprudence 
preTailing  in  Alabama,  parol  cTidence  would  have  been  admissible  therein  and  of 
tiie  description  it  contains,  to  identify  the  particular  property  claimed.  Cart- 
wright  et  ux  T.  Butckinson,  2  Rob.  407. 

I  am  satisfied  that,  under  the  registry  laws  of  Alabama,  the  recording  of  the 
deed  in  the  county  of  the  domicil  of  the  parties,  was  not  indispensable  to  its 
Tali^ty.  Sunft  t.  Fitehngh,  9  Peters'  Reports,  89,  69,  and  Smoot  v.  Mtehttgh, 
9  Peters'  Reports,  72  and  75. 

Rehearing  refused. 


W.  H.  Bassxtt  v.  School  Directors  of  the  Second  District. 

MnmdatmiB  against  defendants  to  compel  them  to  lery  a  tax  to  an  amount  snfBcient  to  pay  plain- 
tUb*  Judgment  refnted.  And,  bjf  the  Oowt—Bowvrer  general  and  comprehensiTe  the  disposition 
of  Art.  880  of  the  Code  of  Practioe  nuy  be,  we  assome  that  the  power  of  conrts  to  Issne  the  writ 
ef  mamdamtu  most  be  restricted  to  the  cases  in  which  th«ir  authority  can  be  rlndicated  by  the 
enfooement  of  the  process.    We  are  unable  to  perceiye  how  this  can  be  done  in  this  ease. 

APPEAL  from  the  District  Court  of  the  Parish  of  Avoyelles,  Cushman^  J. 
K  Taylor^  for  plaintiff  and  appellant     Waddill,  for  defendants. 

Ro6T,  J.*  On  the  6th  day  of  November,  1850,  the  plaintiff  obtained  a 
verdict  and  judgment  against  the  School  Directors  of  the  Second  School  Dis- 
trict of  the  parish  of  Avoyelles,  for  the  sum  of  two  hundred  and  seventy-five 
dollars,  with  five  per  cent  interest,  from  the  22d  of  May,  1849,  and  costs,  that 
being  the  amount  of  a  contract  made  with  the  plaintiff,  as  undertaker  for  a 
school  house  located  within  the  district,  and  accepted  by  them. 

On  the  24th  of  December,  1850,  a  fi,  fa,  issued  and  was  returned  nulla 
hona^  and  the  Sheriff,  to  whom  said  writ  was  issued,  states  in  his  return,  that 
he  made  a  seizure  of  the  school  house,  but  prior  to  the  day  of  sale,  it  was 
burned  down.  On  his  examination  as  a  witness,  he  states  that  the  defendants 
in  the  suit  pointed  out  no  other  property,  and  the  writ  was  returned. 

Some  changes  having  subsequently  been  made  in  the  direction  of  the  school, 

nUs  CMC  was  decided  in  May,  180S. 
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Bawctt       and  all  efforts  having  failed  to  obtain  payment  of  the  judgment,  he  petitioned 

ScboolDimctobb  for  a  rule  on  the  School  Directors  to  show  cause  why  a  mandamus  should  not 

issue  from  the  Judge  of  the  District  Court  of  Ayoyelles,  to  compel  them  to 

levy  a  tax  to  an  amount  sufficient  to  satisfy  the  amount  of  the  debt,  interests 

and  costs,  say  $473  60. 

The  affidavit  required  by  law  was  made,  and  on  this  petition,  the  Judge 
granted  the  rule  prayed  for. 

On  the  hearing  of  the  rule,  the  court  dismissed  it,  and  from  this  judgment 
of  dismissal,  JBassett  has  appealed. 

Only  one  of  the  three  directors  cited  answered,  and  stated  in  his  answer, 
that  the  other  two  had  resigned  before  the  service  of  the  citation,  and  that  he 
had  resigned  since.  He  further  denied  his  power  to  levy  a  tax  in  the  manner 
claimed. 

There  is  nothing  to  show  that  the  resignation  of  the  defendants  was  accepted, 
but  supposing  them  to  be  still  directors,  no  judgment  by  default  was  taken 
against  those  who  did  not  answer,  and  it  would  not  be  in  our  power  in  the 
present  situation  of  the  case,  to  give  the  plaintiff  relief,  if  he  was  otherwise 
entitled  to  it 

The  District  Court  was  called  upon  to  issue  a  mandamui  commanding  the 
School  Directors  to  assess  on  the  properly  within  their  district,  and  cause  to 
be  collected  an  amount  sufficient  to  pay  the  plaintiff  ^s  claim,  or,  in  other  words, 
to  compel  the  exercise  of  the  power  to  legislate,  vested  in  them  by  the  Act  of 
1847,  and  to  carry  into  execution  the  law  they  might  enact  However  general 
and  comprehensive  the  disposition  of  Art.  830  of  the  Code  of  Practice  may 
be,  we  assume  that  the  power  of  Courts  to  issue  the  writ  of  mandamus^  must 
be  restricted  to  the  cases  in  which  their  authority  can  he  vindicated  by  the 
enforcement  of  tlic  process.  We  are  unable  to  perceive  how  it  can  be  en- 
forced in  this  case.  In  the  case  of  Claiborne  v.  The  Police  Jury^  7  Mart  4,  a 
similar  application  was  refused,  and  the  inextricable  difficulties  In  which  the 
enforcement  of  the  writ,  in  that  case,  would  have  involved  the  court,  are  forci- 
bly stated  in  the  opinion ;  they  would  be  still  greater  in  this  case.  Granting, 
for  the  sake  of  argument  only,  that  the  court  would  have  the  power  to  impri- 
son the  School  Directors,  until  they  obeyed  the  writ,  although  one  of  them 
might  be  in  favor  of  obeying  it,  we  could  not  prevent  them  from  resigning,  or 
their  resignation  from  being  accepted. 

The  next  application  would  in  that  case  be,  for  a  mandamAu  to  compel  an 
election  of  other  directors,  and  if  the  voters  refused  to  vote,  as  they  probably 
would  do,  process  would  have  to  issue  against  them,  under  which  it  would  be- 
come necessary  to  send  them  all  to  jail  and  to  keep  them  there  until  they  exer- ' 
cised  the  first  and  highest  prerogative  of  freemen. 

Wo  do  not  consider  that  the  Code  of  Practice  has,  or  could  have  given  us, 
the  powers  which  our  predecessors  deolarcd,  they  had  not  in  the  case  of  Clair 
home. 

The  levying  of  taxes  is  the  highest  exercise  of  sovereignty,  and  is  vested  by 
the  Constitution  in  the  legislative  branch  of  the  government  All  delegations 
of  that  power  to  corporations  or  individuals,  and  the  exercise  of  it  under  those 
delegations,  so  far  as  they  do  not  infringe  on  the  Constitution  and  laws,  are  as 
the  power  itself  exclusively  under  the  control  of  the  Legislature.  If  it  were 
otherwise,  the  judicial  and  legislative  powers  of*  the  government,  could  not  be 
kept  distinct  and  separate. 
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If  the  agents  selected  by  the  Legislature  in  this  case,  have  failed  to  per-        Babsw 
form  their  duty,  and  the  plaintiff  is  injured  thereby,  his  remedy  is  an  appli-  School  dikktou 
cation  to  the  Legislature,  to  resume  the  delegated  power,  and  order  the  col- 
lection of  the  special  tax,  which  the  defendants  have  neglected  to  assess  and 
collect 

Judgment  aflftrmed,  with  costs. 


I    9    515 

In  actioni  of  bornftf  e,  a  diridiog  line  loDg  etUblished  between  the  partiee,  and  referred  to  in  the 
proom  wr&ol  of  lale  of  the  plantation  to  the  plaintilf,  will  be  taken  at  the  true  one,  in  preference 
to  running  a  new  line  more  In  aooordance  with  the  calle  and  distances,  and  which  giree  to  plain- 
tiff a  larger  boundary. 

APPEAL  from  the  District  Court  of  the  Parish  of  Avoyelles,  Cttshman,  J. 
jET.  TaytoTy  for  plaintiff  and  appellant     Waddill  A  Generis^  for  defen- 
dant 

DuiiBAB,  J.  This  is  in  fact  an  action  of  homage  or  boundary.  The  District 
Judge  gave  judgment  for  the  defendant  and  the  plaintiff  has  appealed. 

It  appears  from  the  evidence,  that  a  dividing  line  or  lane,  as  it  is  called  by 
the  witnesses,  has  been  recognized  and  established  between  the  lands  of  the 
plaintiff  and  defendant,  and  those  persons  under  whom  they  claim,  ever  since 
1827,  more  than  twenty  years  previous  to  the  commencement  of  this  suit 

It  further  appears  that,  in  1848,  the  plaintiff,  as  widow  in  community,  being 
entitled  to  one-half  of  the  tract  of  land,  the  boundary  of  which  is  now  in  dis- 
pute, had  the  same  adjudicated  to  her  as  bounded  by  the  lands  of  Augustine 
Mayeuz  above,  and  Joseph  Moncla,  the  defendant,  below ;  the  aforesaid  divid- 
ing line  or  lane  between  the  land  of  plaintiff  and  defendant,  being  then  well 
known,  having  been  at  that  time  established  for  about  twenty  years. 

We  have  heretofore  said,  that  "  in  action  of  homage,  a  dividing  line  long  es- 
tablished between  the  parties,  and  referred  to  in  the  proces  verbal  of  sale  of  the 
plantation  to  the  plaintiff,  will  be  taken  as  the  trae  one,  in  preference  to  run- 
ning a  new  line  more  in  accordance  with  the  calls  and  distances,  and  which 
gives  to  the  plaintiff  a  larger  boundary.''  19th  La.  85,  Williammm  v.  ffymil 
Further,  there  is  no  evidence  to  satisfy  us,  that  the  plaintiff  has  not  now  in 
possession  the  full  quantity  of  land  which  her  titie  calls  for,  and  if  she  could 
have  shown  the  contrary,  it  was  her  duty  to  have  done  so. 

Judgment  affirmed,  with  costs. 
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CASES 

ARGUED  AND   DETERMINED 
nr  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

NEW  ORLEANS, 

IN 

NOTEMBEB  Alt D  BSX^lKBEll,  1964. 

PRESENT: 

Hon.  Thomas  Slidell,  Chirf  Justice, 

Hon.  C.  Yoorhixs,  ] 

Hon.  a.  M.  Buchanan,     \  a  ^    •  *    r    -• 

Hon.  A.  N.  OoDKN.  ^  AssoeuUe  Jmtteet. 

Hon.  H.  M.  Spofford,     J 

S.  M.  Todd  ft  Co.  v.  L.  H.  Place. 

Defcndant  sold  iiupertj  belongfiif  to  fbe  tDoeeMlion  of  Us  brother,  and  there  h«d  been  no  probate 
prooeedlBfB,  nor  JndicUl  order  of  mUo— iMd.'  That  thlt  was  an  interference  with,  and  approprl- 
attoa  of  the  estate  by  defendant,  snffleient  to  charge  him  as  heir  of  his  lirother,  onder  Art.  998  of 
the  CiTl]  Code. 

APPEAL  from  the  Fourth  District  Goort  of  New  Orleans,  Beynoldi,  J. 
H.  T,  JBofij  for  plabtiflb.    J,   Van  Matre^  and  Benjamin  &  MicoUy  for 
defendant  and  appellant 

Buchanan,  J.  This  suit  now  comes  before  this  court  for  the  second  time. 
When  first  tried  before  the  court  below,  in  April,  1861,  the  plaintifis  intro- 
duced, on  the  trial,  testimony  to  show  that  defendant  had  taken  possession  of 
the  estate  of  his  brother,  and  sold  the  effects  thereof  for  his  own  account  The 
Judge  of  the  District  Court  considered  that  the  defendant,  by  the  part  which 
he  had  taken  after  the  death  of  his  brother,  had  placed  himself  in  the  position 
of  an  executor  de  son  tort,  and  brought  himself  within  the  12th  section  of  the 
Act  of  March,  1820,  gave  judgment  in  favor  of  plaintiffs  for  the  full  amount  of 
their  claim.  From  this  judgment  the  defendant  appealed.  This  court  con- 
sidering that  the  issue  had  not  been  made  by  the  pleadings,  and  that  the  de- 
fendant may  have  been  surprised  by  the  introduction  of  testimony  to  show  that 
he  had  interfered  in  the  succession  of  his  brother,  remanded  the  case,  that  de- 
fendant might  hare  an  opportunity  of  meeting  and  rebutting  such  testimony. 

Upon  the  second  trial,  in  the  court  below,  the  plaintiffs  offered  the  same  evi- 
dence upon  this  bead  as  upon  the  previous  trial,  and  no  rebutting  evidence  was 
adduced  on  the  part  of  defendant 
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Todd  f£^^  g^j^.  jg  j^^  ordinary  action  for  the  price  of  goods  sold  and  deliyercd ;  and 

Place.  the  answer  is  the  general  denial.  The  evidence  shows  that  at  the  time  of  R. 
D,  Place's  death,  about  the  last  of  October  or  first  of  November,  1850,  he  was 
the  lessee  and  manager  of  the  American  Theatre,  in  New  Orleans,  and  up  to 
that  time  was  in  possession  of  the  said  theatre,  including  the  scenery,  &c.,  be- 
longing to  the  same.  The  lease  made  by  CollU  A  Morgan  to  R,  D.  Plaee^ 
dated  6th  June,  1850,  had  one  year  or  more  to  run  at  the  date  of  the  death  of 
the  lessee.  On  the  12th  November,  1850,  a  few  days  after  the  death  of  J2L  D. 
Place^  the  defendant,  his  brother,  took  possession  of,  and  sold  all  the  moyables 
in  the  American  Theatre,  with  the  unexpired  term  of  the  lease,  to  Mandell  A 
Charles, 

This  sale  was  not  authorized  by  any  judicial  order,  nor  preceded  by  any 
probate  proceedings.  Among  the  effects  thus  sold,  were  a  portion  of  the  goods 
mentioned  in  the  bill  of  particulars  annexed  to  plaintiffs^  petition.  That  bill 
had  been  made  by  the  agents  of  R.  D,  Place,  in  the  months  of  September  and 
October,  1850.  It  was  for  paints  and  other  materials  used  in  the  painting  and 
decorating  of  the  theatre.  Its  amount  is  $400  62.  The  sale  and  delivery  are 
proved.  The  portion  of  those  goods  remaining  on  hand  at  R.  D,  Placets  death, 
and  sold  by  defendant  to  Mandell  &  CJiarle^y  was  valued  at  one  hundred  dol- 
lars. 

These  facts  amount  to  an  interference  with,  and  appropriation  of,  the  estate 
of  R,  D.  Place,  by  the  defendant,  sufficient  to  charge  him,  as  heir  of  his  bro- 
ther, according  to  Article  993  of  the  Civil  Code.  And  it  will  not  avail  the 
defendant  that  the  petition  does  not  allege  an  intermeddling  with  the  estate  of 
R,  B.  Place,  as  the  ground  of  defendant's  liability.  The  defendant  had  full 
notice  of  the  nature  of  the  claim,  against  which  he  had  to  contend.  The  cause 
was  remanded  by  the  Supreme  Court  expressly  for  trial  upon  the  issue  of  de- 
fendant's legal  liability  by  reason  of  his  acts  in  the  premise&  And  all  the 
evidence  of  those  acts,  parol  and  documentary,  was  received  on  the  second 
trial,  without  objection.     See  case  of  McMasters  v.  Place,  8th  Ann.  481. 

Judgment  of  the  Dibtrict  Court  reversed ;  and  judgment  rendered  in  favor 
of  plaintiffs  against  defendant,  for  four  hundred  dollars  and  sixty-two  cents, 
with  legal  interest  from  4th  December,  1850,  and  costs  in  both  courts. 


R.  H.  Eraser  &  Co.  v,  James  Thorpe. — James  Thorpe  &  Co.    in- 

tervenora. 

By  the  laws  of  Mississippi,  the  Sheriff  under  an  execution  on  a  Jndgment  against  one  partner  for  hii 
separate  debt,  can  only  sell  the  actual  interest  which  that  partner  has  in  the  partnership,  aOer 
the  partnership  accounts  are  settled. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Larue,  J. 
Mott  &  Fraser,  for  plaintiffs.    Hamner  &  Hays,  for  intervenors  and  ap- 
pellants. 

Slidell,  C.  J.  Goods  belonging  to  James  Thorpe  &  Co.,  a  commercial  firm 
established  and  domiciled  in  Mississippi,  were  attached  here  for  the  individual 
debt  of  one  of  the  partners.    James  Thorpe  S  Co,  intervened,  claimiDg  the 
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goods  as  the  property  of  the  firm,  and  praying  that  the  attachment  be  set  aside 
and  the  goods  restored.  The  goods  were  delivered  to  them  on  bond,  and  at 
the  final  hearing,  the  court  below  made  the  following  decree : 

It  is  decreed,  that  the  pUifntiffs  recover  from  the  defendants  the  sum  of 
$3931  75,  with  legal  interest  from  the  1st  of  April,  1852,  and  costs  of  suit, 
with  a  privilege  on  the  interest  of  defendant  in  the  property  attached.  It  is 
farther  adjudged,  that  Jamet  Thorpe  &  Co.  be  declared  the  owners  of  the  goods 
attached  in  this  case,  and  that  they  do  recover  the  same,  subject  to  the  pay- 
ment to  the  plaintiffs  of  such  sum  of  money  as  may  be  shown  to  be  the  value 
of  Interest  of  defendant  rtherein.  And  it  is  further  adjudged,  that  any  exe- 
cution which  may  be  issued  upon  this  judgment  shall  be  for  $1225  less  than 
the  amount  thereof,  until  it  be  shown  that  defendant  has  been  released  from 
all  liability  on  account  of  a  seizure  made  in  his  hands  in  the  suit  of  Henry  W. 
Brawn  v.  B.  H.  Fraur  &  Co.^  instituted  in  the  Circuit  Court  of  Tazoo  county, 
Mississippi,  on  the  2d  day  of  April,  1852. 

The  intervenors  have  appealed,  and  the  appellees  ask  an  affirmance  of  the 
judgment 

As  the  appellees  are  content  with  the  judgment  and  ask  its  affirmance,  it  is 
unnecessary  to  inquire  whether,  in  any  respect,  the  judgment  should  have  been 
more  advantageous  to  them. 

As  to  the  appellants,  we  think  they  have  no  sufficient  ground  to  complain  of 
the  judgment  Testing  the  title  and  rights  of  the  partnership  as  to  the  part- 
nership property  by  the  jurisprudence  of  Mississippi,  in  which  State  the  con- 
tract of  partnership  was  made,  we  do  not  find  that  title  or  those  rights  violated 
by  the  decree.  In  Sitler  d  Johnson  v.  Walker,  1  Freeman  Ch.  Rep.  78,  the 
Chancellor  uses  the  following  language : 

"The  bill  is  filed  to  enjoin  the  sale  of  the  partnership  property  levied  on  for 
the  debt  of  the  separate  creditor  of  one  of  the  individual  partners.  The  prin- 
ciple is  now  considered  generally  settled,  although  there  are  exceptions  to  the 
contrary,  that  the  interest  of  one  partner  in  the  partnership  property,  may  be 
taken  and  sold  under  an  execution  at  law  on  a  judgment  against  such  partner 
for  his  separate  debt,  and  equity  will  not  stop  such  sale  by  injunction,  until  the 
partnership  accounts  are  taken  and  liquidated.  The  only  interest  covered  by 
such  an  execution,  is  the  interest  of  the  partner  after  the  payment  of  the  part- 
nership debts.  Any  one  purchasing  such  property,  becomes  a  tenant  in  com- 
mon with  the  other  partner,  and  does  not  by  such  purchase  acquire  a  nghtipw 
facto  to  a  division  or  separate  possession  of  the  property  so  purchased.  The 
Sheriff  does  not  seize  the  effects.  The  other  partner  retains  possession,  sub- 
ject to  the  lien  of  the  partnership  claims.'* 

In  7  Howard's  Miss.  Rep.  320,  it  was  said:  In  a  judgment  against  one  part- 
ner for  his  separate  debt,  his  interest  in  the  partnership  effects  may  be  sold  by 
execution  at  law,  though  that  has  been  much  questioned.  But  the  Sheriff  can 
only  sell  the  actual  interest  of  such  partner  in  the  partnership  property  after 
the  accounts  are  settled,  or  subject  to  the  partnership  debts. 

As  we  understand  the  judgment  of  the  District  Judge,  in  the  present  case, 
it  restores  the  goods  to  the  possession  of  the  firm,  and  makes  the  firm  a  trus- 
tee of  plaintifik  for  any  residuary  interest  in  these  goods  the  partner  may 
have,  after  the  liquidation  of  the  partnership  affairs.  Under  the  decree,  the 
plaintiff  may,  by  further  proceedings,  compel  a  liquidation  and  ascertainment 
of  this  interest 
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FRAsnftOo.         In  consequence  of  the  view  we  have  taken  of  this  case,  it  is  unnecesaaiy  to 
TooKPB.       express  an  opinion  as  to  what  the  rights  of  the  partnership  would  have  been, 
if  the  partnership  had  been  formed  and  domiciled  in  this  State. 
Judgment  affirmed,  with  cost& 


Succession  of  C.  M.  Cabourkt. 

An  admiolstrator  cannot  be  pat  upon  the  proof  of  the  correctness  of  the  items  of  Us  mcooant  ob- 
jected to,  when  the  opponent  offers  nothing  that  can  b^  considered  as  proof  of  his  dalm  In  whole 
or  In  part. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
J.  C.  Daiiidy  for  opponents  and  appellants.     R.  Orandmont^  for  F.  Pror 
Ion,  administrator. 

Buchanan,  J.  The  administrator  of  the  succession  of  C.  M,  Cabouret^  filed 
an  account  of  his  administration,  induding  a  statement  of  the  funds  which  had 
come  into  his  hands  as  administrator,  and  of  the  debts  due  bj  the  estate. 

J.  C.  David  and  Prosper  Rideau  filed  opposition  to  this  account,  and  have 
appealed  from  a  judgment  dismissing  their  .oppositions. 

Both  the  opponents  claim  to  be  creditors  of  the  estate ;  Datid  in  the  sum  of 
five  hundred  dollars ;  and  Rideau  in  the  sum  of  one  thousand.  Their  opposi- 
tion is  general  to  all  the  items  of  the  account,  which  are  allowed  bj  the  admin- 
istnllor  as  valid  claims  against  the  estate. 

The  opponents  and  appellants  offered  nothing  that  can  be  considered  as  proof 
of  their  claims,  in  whole  or  in  part,  in  the  court  below.  In  this  state  of  things; 
the  District  Judge  properly  considered  that  the  administrator  was  not  put  up- 
on the  proof  of  the  correctness  of  the  items  of  his  account  objected  to. 

Judgment  affirmed,  with  costs. 


Harry  J.  Spotts,    Master,    and  Owners  of  Steamer  William  B. 
Clifton  v.  Cowan,  Dvkers  &  Spauldino. 

A  person  dealing  with  a  known  agent  in  a  matter  w!thln  the  scope  of  his  agency,  glres  credit  to  the 
principal. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynold*^  J. 
Wolfe  db  Singleton,  for  plaintififs.    R.  M,  Kearney,  and  Oamstt  Dtmean^ 
for  defendants  and  appellants. 

Sltdell,  C.  J.  The  plaintiffs,  owners  of  the  steamer  Cliflon,  claim  from  (he 
defendants  $350,  freight  of  two  hundred  barrels  of  molasses,  which  amount  of 
cargo  they  allege  defendants  promised  to  furnish  the  steamer  at  Bayou  Sara 
and  a  neighboring  point,  to  be  carried  thence  to  Louisville.    The  answer  of  the 
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defendants  alleges  that  they  acted  merely  as  agents  for  principals  disclosed  at        Srons 
the  time,  and  undertook  no  personal  liability.  Gowah  r  al. 

The  whole  freight  engagement  appears  to  have  been  made  at  one  time,  and 
was  for  two  lots ;  one  hundred  and  fifty  barrels  to  be  delivered  to  the  steamer 
at  Bayou  Sara,  and  fifty  at  the  plantation  of  one  Coffman^  a  few  miles  above 
that  town.  It  is  in  evidence  that  the  defendants  are  commission  and  forward- 
ing merchants,  doing  business  at  New  Orleans.  Baleyy  one  of  their  correspon- 
dents, a  resident  of  Kentucky,  but  then  at  Bayou  Sara,  in  this  State,  addressed 
them  a  letter  from  Bayou  Sara,  under  date  of  11th  of  February,  1852,  in  which, 
after  instructing  them  upon  other  matters  of  business  to  be  attended  to  for 
him,  he  uses  this  language :  "  Tou  will  please  speak  to  the  boat  that  Mr.  Maa^ 
well  comes  on,  to  take  molasses  at  this  place,  say  one  hundred  and  fifty  bar- 
rels, at  city  prices,  for  me."  This  letter  was  shown  to  the  steamer's  agent ; 
freight  was  engaged  accordingly,  and  the  following  letter  was  delivered  open  to 
the  steamer's  clerk : 

"  New  Orleans,  February  14,  1852. 
"Mr.  F.  Raley, 

"Bayou  Sara. 

"  Dear  Sir : — This  will  be  presented  to  you  by  the  steamboat  W.  B.  Clifton, 
which  we  advised  you  yesterday  that  we  had  engaged  to  stop  and  take  your 
one  hundred  and  fifty  barrels  of  molasses ;  also  to  stop  and  take  a  lot  for  Mr. 
Lanauter^  at  Dr.  CoffmatCi  plantation,  four  miles  above  Bayou  Sara.  The 
freight,  as  was  advised  you,  is  $1  75  per  barrel  to  Louisville.  If  you  wish  us  to 
insure  the  molasses,  please  advise  us,  and  we  vrill  have  it  endorsed  on  our  po- 
licy. 

"Respectfully,  &c. 

"Cowan,  Dykers  & 

It  is  admitted  that  the  steamer  reserved  sufficient  room  on  her  dl 
New  Orleans,  and  stopped  at  the  appointed  places  according  to  the] 
but  no  cargo  was  furnished,  and  she  was  compelled  to  proceed  <m 
with  the  room  unoccupied. 

Under  the  general  principles  of  the  law  of  agency,  it  is  clear  thel 
cannot  be  held  liable  for  the  freight  engaged  for  RaUy.  They  wer 
knonrledge  of  plaintiffs,  acting  as  agents  for  Baley,  under  his  written  instruc- 
tions exhibited  at  the  time ;  there  was  no  express  understanding  that  the  de- 
fendants should  respond  for  Raley^s  punctuality  in  the  fulfillment  of  the  agree- 
ment which  he  requested  them  to  make  for  him,  nor  any  circumstances  from 
which  an  intention  to  make  themselves  personally  liable  for  their  principal,  can 
be  dearly  deduced.  The  defendants  are  therefore  absolved  under  the  general 
role,  that  a  person  dealing  with  a  known  agent  in  a  matter  within  the  scope  of 
his  agency,  gives  credit  to  the  principal ;  unless  they  can  be  brought  under 
Bome  exception  to  that  rule.  To  do  this,  the  plaintiffs  invoke  the  rule  of  the 
ccmimercial  law,  which,  in  certain  cases,  holds  the  agent  of  a  foreign  principal 
personally  liable ;  and  seeks  to  apply  it  to  this  case  upon  the  theory,  that  a 
principal  who  resides  in  a  State  of  this  Union,  is  to  be  regarded  as  a  foreign 
principal  vrith  regard  to  commercial  contracts  made  by  his  agent  in  another 
State,  and  such  agent  may  therefore  be  held  personally. 

We  deem  it  unnecessary  in  the  present  case  to  meet  the  question,  whether 
the  States  of  this  Union  are  to  be  considered  foreign  to  each  other  in  such 
sense,  as  to  let  in  the  rule  of  the  commercial  law  concerning  the  liability  of  a 
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foreign  factor.  In  looking  to  the  circumstances  of  this  case,  we  do  not  find  a 
OowA«  R  At.  contract  made  by  an  agent  here  for  a  principal  living  abroad,  and  sending  his 
orders  hither  from  a  foreign  country.  The  principal  was  within  this  State 
when  he  gave  the  mandate,  subject  to  the  laws  and  amenable  to  the  remedies 
of  the  creditor's  own  forum ;  and  the  agreement  to  put  the  cargo  on  board  was 
to  be  fulfilled  by  himself  within  this  State. 

Although  the  evidence  is  not  so  explicit  as  to  the  portion  of  the  agreema:it 
for  Lanca8ter*8  freight,  it  seems  to  have  been  made  on  a  similar  footing. 

It  is  proper  to  add,  that  there  is  not  evidence  of  a  usage  of  trade  affecting 
this  question. 

Judgment  reversed,  and  judgment  for  defendants ;  plaintiffs  to  pay  costs  in 
both  courts. 


The  State  of  Louisiana    v.   The  Judges   of    the   Sixth  Judicial 
District  Court  of  East  Baton  Rouge. 

Jacob  Shalor,  praying  for  a  Writ  of  Certiorari  in  the  Matter  of  Ja- 
cob Shalor  v.   J.  &  H.  Perkins. 

The  Sapreme  Court  will  not  grant  *  writ  of  certiorari,  when  the  amount  In  dispute  ia  below  its  Juriflp 
diotion. 

The  Snpreme  Coort  derives  its  Jurisdiction  from  the  Constitatlon,  whidi  declares  it  to  be  appellate, 
and  it  can  exercise  no  control  over  the  proceedings  of  inferior  tribunals  in  cansee  In  which  no  ap- 
peal wotdd  lie  to  it,  and  can  only  interpose  its  anthority  when  necessary  for  the  maintenance  or 
in  fteiheranceof  its  appellate  Jurisdiction. 


F 


lOR  applicant,  J.  J.  Burh. 


Slidell,  C.  J.  a  writ  of  certiorari  is  asked  with  reference  to  a  cause  which 
came  up  to  the  District  Court  upon  appeal  from  a  judgment  rendered  by  a  Jus- 
tice of  the  Peace,  in  a  suit  brought  by  the  plaintiflf  against  the  defendant^  to 
recover  fifty  dollars  damages  for  the  killing  of  the  plaintiff's  cow.  The  appli- 
cant alleges  that  his  counsel  was  stopped  by  the  District  Judge,  and  not  allow- 
ed to  make  an  argument  in  his  behalf;  and  bases  his  application  upon  tha 
Arts.  856-6-7,  &c.,  of  the  Code  of  Practice.  The  matter  in  dispute  being 
below  the  jurisdiction  of  this  court,  the  cause,  and  consequently  its  incidental 
proceedings,  are  not  within  our  cognizance.    Constitution,  Art  62. 

This  court  derives  its  jurisdiction  from  the  Constitution,  which  declares  it  to 
be  appellate.  It  can  exercise  no  control  over  the  proceedings  of  inferior  tribu- 
nals in  causes  in  which  no  appeal  would  lie  to  this  court,  and  can  only  inter- 
pose its  authority  when  necessary  for  the  maintenance,  or  in  furtherance  of  its 
appellate  jurisdiction.  See  also  Succession  of  Macarty^  2  Ann.  979,  and  cases 
there  cited. 

It  is  therefore  ordered,  that  the  application  for  a  certiorari  be  dismissed  at 
the  costs  of  the  applicants. 
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B.  Florence  v.  James  Bonner. 

Where  an  appeal  Is  erldently  taken  for  delay,  the  appellee  It  entitled  to  damagee. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Buchanar^  J. 
A.  Marks,  for  plaindS     Qoold,  for  defendant  and  appellant 

OoDBN,  J.  The  defendant  has  appealed  from  a  judgment  rendered  against 
him  on  his  own  acceptance,  for  the  sum  of  $1751  83.  No  appearance  was 
made  bj  the  defendant  in  the  court  below,  and  no  defence  has  been  set  up  in 
this  court  The  appeal  is  evidently  taken  for  delay,  and  the  appellee  is  enti- 
tled to  damages  as  prayed  for  in  his  answer. 

It  is  therefore  ordured,  adjudged  and  decreed,  that  the  judgment  of  the  eourt 
below  be  affirmed,  with  costs  and  damages  for  a  friTolous  appeal, to  wit,  the  sum 
of  |176. 


M.  M.  Wcx>TEir  V.  Adam  Oeisser. 


The  plaintiff  charged  In  hU  petition,  that  defendant  '*  bad  debanohed  a  joohg  wonftn  #ho  stood  In 
the  relation  of  daughter  and  servant  to  him,  by  means  whereof  he  lost  her  ser  vices  and  wm  pot 
to  great  expense."  There  was  nA  altegAtion  that  either  violence  or  craft  was  used  by  defendant. 
Bdd :  The  nature  of  the  title  by  which  the  plaintiff  sued,  was  not  disclosed  With  sofflcient  clear> 


APPEAL  from  the  Third  District  Court  of  the  Parish  of  Jeflferson,  J,  Cahitt 
Clarke^  J.     Markt^  for  plaintiff  and  appellant    Michel,  for  defendant 

Spofford,  J.  The  plaintiff  sued  for  ten  thousand  dollars  damages,  upon 
the  allegation  that  the  defendant,  contriving,  and  wrongfully  and  unjustly  in- 
tending to  injure  him,  had  debauched  a  young  woman  who  stood  in  the  rela- 
tion of  daughter  and  servant  to  him,  by  means  whereof  he  lost  her  services, 
and  was  put  to  great  expense. 

The  defendant  filed  an  exception  to  the  petition,  in  the  nature  of  a  demurrer, 
on  the  ground  that  there  was  no  legal  cause  of  action  distinctly  set  forth. 

Thereupon  the  suit  was  dismissed. 

We  think  the  exception  was  properly  sustained. 

The  plaintiff  did  not  disclose  with  sufficient  clearness  the  nature  of  the  title 
by  which  he  sued.  The  girl  could  not  well  be  both  his  daughter  and  servant 
The  brief  filed  on  his  behalf  in  this  court,  speaks  of  her  as  his  minor  sister. 
There  is  no  allegation  in  the  petition  that  he  was  her  tutor. 

There  is  another  defect  It  is  not  alleged  that  either  violence  or  craft  was 
employed  by  the  defendant,  and  we  are  left  to  infer  that  the  woman  was  as 
guilty  as  himself. 

It  is  unnecessary  to  decide  whether  an  action  of  this  description  could  be 
maintained  under  any  circumstances. 

The  judgment  is  affirmed,  with  co8t& 
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124    808  Egbert  B.  Woodworth  v.  Charles  Lemmerman,  E.  Joublakc,  f.  m. 

'  c,  J.  L.  Lkwis  and  J.  P.  Freret,  late  Sheriffs,    and   Mandevillb 

Mauiqny,  Sheriff. 

A  Jadgment  in  rem  cannot  be  executed  to  the  pr^udlce  of  third  personi,  upon  any  other  property 
than  the  speciflc  property  attached. 

The  Code  of  Practice  malcet  it  the  imperative  daty  of  the  Sheriff  in  suing  out  a  writ  of  attaduBCBt 
to  $eiu  and  detain  the  property  of  the  debtor,  whether  it  coniistB  of  goodi,  effects,  rights,  credits 
or  right  of  action.    0.  P.  2M. 

He  most  take  charge  and  keep  po9«e9tion  of  ail  the  goods  and  effects,  which  be  may  have  attadied, 
with  the  exception  of  such  sums  as  may  be  due  by  the  garnishee,  and  he  most  malce  in  the  pre- 
sence of  two  witnesses,  an  exact  and  minute  inrentory  of  the  same,  to  l>e  relonied  with  all  bis 
doings  to  the  court.    0.  P.  257. 

Written  cTidences  of  debt,  like  all  corporeal  movables,  must  be  reduced  to  manual  possession  by 
the  Sheriff,  to  constitute  a  valid  seisure;  but  if  they  oannot  belaid  hold  of,  because  they  are  ia 
the  hands  of  a  third  person,  who  cannot  or  will  not  deliver  them  up,  the  only  mode  of  procedure 
is  to  cite  such  person  as  a  garnishee. 

A  debt  not  evidenced  by  writing,  is  attached  by  making  the  debtor  a  garnishee 

Without  an  actual  seisure  or  a  citation  in  garnishment,  there  can  be  no  attachment,  therefore,  Bdd  : 
That  service  of  a  mere  natioe  on  the  clerk,  who  is  the  legal  custodian  of  the  records  of  his  court, 
or  even  on  the  debtor  against  whom  a  suit  is  pending,  is  not  a  legal  mode  of  attaching  property, 
and  is  no  more  effective,  than  publication  in  a  newspaper. 

APPEAL  from  the  Fifth  District  Court,  Auguitin,  J. 
T.  A,  Bartlette^  for  plaintiff  and  appellant     L,  Cuutera^  for  E.  Jbublanc, 
M.  JBlache,  for  J.  P.  Freret. 

Spoffobd,  J.  The  plaintiff  appeals  from  a  judgment  discharging  a  rule 
which  he  had  taken  upon  three  successive  Sheriffs  of  the  Parish  oT  Orleans 
and  upon  one  Eugenie  Joublane^  to  show  cause  why  he  should  not  be  paid  the 
amount  of  a  certain  judgment  he  had  obtained  against  Lemmerman,  by  pre- 
ference out  of  the  rents  and  proceeds  of  the  sale  of  the  property  seized  in  the 
suit  of  Lemmerman,  use  of  Eugenie  Jouhlanc  v.  H.  B.  Moeller, 

The  record  presents  a  melancholy  waste  of  attachment  suits,  insolvent  pro- 
ceedings, orders  of  seizure  and  sale,  injunctions  and  rules,  through  all  of  which 
the  plaintiff  has  been  seeking  his  money  in  vain. 

We  regret  that  we  cannot  relieve  him.  But  he  has  not  placed  himself  in  a 
position  to  complain  of  either  of  the  defendants  in  the  rule. 

He  has  no  personal  judgment  against  his  debtor,  Lemnierman,  He  sued  him 
as  an  absentee,  and  only  brought  him  into  court  constructively  by  a  pretended 
attachment  of  his  property  and  service  of  citation,  upon  a  curator  ad  hoc.  His 
judgment,  if  of  any  validity,  is  merely  a  judgment  in  rem,  and  could  not  be 
executed  to  the  prejudice  of  third  persons  upon  any  other  property  than  the 
specific  property  attached. 

But  in  this  case  nothing  was  attached.  The  return  of  the  deputy  Sheriff  is 
in  these  words :  **  Seized  in  the  hands  of  Prosper  Le  Blauc^  clerk  of  the  Fifth 
District  Court  of  New  Orleans,  by  leaving  a  written  notice  of  seizure  at  his 
office  in  the  hands  of  J.  S.  Bacon,  his  deputy,  (he  being  absent  at  the  time,) 
informing  him  that  I  seize  in  his  hands  all  the  goods,  chattels,  ibc.,  &c.,  which 
he  might  have  in  his  possession,  or  under  his  control,  belonging  to  the  defen- 
dants, and  especially  all  the  right,  title  and  interest,  of  said  defendant,  in  and 
to  a  certain  suit  entitled  (7.  Lemmerman,  for  the  use  of  Eugenia  Jcublane,  v. 
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Martin  H,  Moellery  &c.,  and  also  the  right,  title  and  interest  of  said  C.  Lent-  woodwobth 
merman^  in  and  to  the  notes  filed  in  said  suit,  from  which  seizure  nothing  came  LsMMnM^v. 
into  my  hands ;  and  on  the  26th,  &c.,  I  seized  in  the  hands  of  Martin  H.  Mo- 
iUer^  by  handing  him  in  person  a  written  notice  similar  to  the  one  above  de- 
scribed, in  which  I  informed  him  that  I  seized  in  his  hands  especially,  all  the 
right,  title,  and  interest  of  C.  Zemmerman,  in  the  suit  above  mentioned,  as 
also  the  notes  filed  in  said  suit,  from  which  seizure  nothing  came  into  my 
hands."    No  one  was  cited  in  garnishment. 

An  attachment  so  purely  imaginary  as  this,  can  confer  no  real  rights.  The  Code 
of  Practice  makes  it  the  imperative  duty  of  the  Sheriff  in  serving  a  writ  of  at- 
tachment "  to  seige  and  detain  the  property  of  the  debtor,  whether  it  consist 
of  goods,  effects,  rights,  credits,  or  right  of  aetvoru,  C.  P.  Art.  266.  He 
must  take  charge  and  ke^  poMsssion  of  all  the  goods  and  effects  which  he  may 
have  attached,  with  the  exception  of  such  sums  as  may  be  due  by  the  garni- 
shee, and  he  must  make,  in  the  presence  of  two  witnesses,  an  exact  and  mi- 
naie  inventory  of  the  same,  to  be  returned  with  all  his  doings  to  the  court. 
C.  P.  257. 

Written  evidences  of  debt,  like  all  corporeal  movables,  must  be  reduced  to 
manual  possession  by  the  Sheriff,  to  constitute  a  valid  seizure  of  them.  If  they 
cannot  be  thus  laid  hold  of  because  they  are  in  the  hands  of  a  third  person 
who  cannot  or  will  not  deliver  them  up,  the  only  mode  of  procedure  is  to  cite 
BQch  person  as  a  garnishee.  A  debt  not  evidenced  by  writing,  is  attached  by 
making  the  debtor  a  garnishee.  Without  an  actual  seizure,  or  a  citation  in 
garnishment,  there  can  be  no  attachment  Service  of  a  mere  notice  on  the 
clerk,  who  is  the  legal  custodian  of  the  records  of  his  court,  or  even  on  the 
debtor  against  whom  a  suit  is  pending,  is  no  more  effective  than  publication  in 
a  newspaper  would  be.  It  is  not  a  mode  of  attaching  property  pointed  out  by 
law.  See  Stariborough  v.  Me  Call,  8  An.  10.  Goodrich  v,  Fattingall,  7  An. 
665.  Price  v.  Bmenon,  7  An.  237.  Hanna  v.  Bry,  6  An.  656.  Stockton  v. 
Ihvmey,  6  An.  584,  and  the  cases  there  cited. 

We  conclude,  that  the  plaintiff  is  without  interest  to  inquire  whether  Euge^ 
nie  Joublane  has  forfeited  her  right  of  pledge  in  the  Motller  notes ;  whether 
she  has  diligently  prosecuted  her  order  of  seizure  and  sale ;  or  whether  the 
Sheriffs  have  squandered  the  rents. 

In  coming  to  this  conclusion,  we  have  not  overlooked  the  fact,  that  two  of 
the  MoelUr  notes  appear,  at.  one  time,  to  have  been  actually  attached  at  the 
suit  of  Woodworth  v.  Lemmerman,  But  that  attachment  was  sued  out  from 
another  tribunal,  in  a  totally  different  suit,  of  which  we  get  only  a  glimpse  in 
the  record  before  us.  The  plaintiff  bases  his  claim  in  the  rule  primarily  upon 
an  attachment  and  judgment  obtained  in  the  Fifth  District  Court  Of  the  va- 
lidity of  that  attachment  alone,  are  we  called  upon  to  speak. 

There  is  no  error  in  the  judgment  complained  of.  It  is  therefore  affirmed 
with  costs. 
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|i2i^^7»g  John  C.  Shannon  v.  Maurice  Lanohorn. 

An  accommodation  acceptor  hai  do  rif  ht  of  action  af  ainat  the  drawer  until  the  maturity  of  tk«  fa0 
and  i»ajmeDt  by  the  acceptor. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  B^nolds,  J. 
Woffe  S  Singleton^  for  plaintiff  and  appellant    /.  Fan  Matre^  for  de- 
fendant 

Spofpobd,  J.  In  April,  1 858,  the  defendant,  Langham^  master  and  owner 
of  the  steamboat  Pawnee,  being  in  need  of  funds,  applied  to  the  plaintiff  for 
assistance. 

The  result  was,  i\\9X  Shannon^  merely  for  the  accommation  of  the  defendant, 
accepted  his  draft  for  two  thousand  dollars,  payable  in  ninety  days,  and  at  the 
same  time  took  the  defendant-)  acceptance  for  a  like  amount,  and  payable  in  a 
like  period,  which  acceptance  he  still  holds. 

On  the  21  st  of  May  following,  and  about  seven  weeks  before  the  maturity  of 
both  bills,  the  plaintiff  having  become  suspicious  of  LanghorrCt  solvency  and 
good  faith,  sued  out  a  writ  of  attachment  upon  an  affidavit,  that  the  defendant, 
a  non-resident,  was  indebted  to  him  in  the  sum  of  two  thousand  dollars,  and 
was  about  to  remove  his  property  out  of  the  State  before  the  debt  became  due. 
Under  this  writ,  the  steamer  Pawnee  was  attached. 

Thereupon  the  plaintiff  filed  his  petition,  detailing  the  foregoing  facts,  and 
asking  judgment  for  the  $2000,  u  ith  interest  from  demand,  to  be  paid  by  pre- 
ference out  of  the  proceeds  of  the  steamer.  The  defendant  having  bonded  the 
property,  appeared  by  counsel  and  took  a  rule  upon  plaintiff  to  show  cause 
why  the  order  of  attachment  should  not  be  set  aside  upon  various  stated 
grounds,  which  rule,  after  a  hearing,  was  made  absolute. 

After  taking  this  rule,  the  defendant's  counsel  excepted  to  plaintiff's  petition, 
on  the  ground  that  the  suit  was  premature,  and  no  right  of  action  had  accrued 
or  could  accrue,  until  the  drafl  a(*ceptcd  for  defendant's  accommodation  should 
mature  and  be  paid  by  plaintiff,  an  event  which  might  never  happen.  Long 
after  the  dissolution  of  the  attachment,  this  exception  was  tried,  and  being 
sustained  by  the  court  below,  there  was  judgment  dismissing  the  suit 

The  plaintiff  appealed,  and  contends  in  this  court,  that  the  order  of  attach- 
ment should  be  reinstated,  the  exception  to  his  petition  overruled,  and  the 
cause  remanded  to  enable  him  to  show  that  he  has  paid  his  acceptance  which 
fell  due  the  lOth-lSth  of  July,  1853,  which  it  seems  he  made  no  attempt  to 
show  the  court  below. 

The  view  we  have  taken  of  the  case,  renders  it  unnecessary  to  notice  several 
of  the  grounds  upon  which  the  dissolution  of  the  attachment  was  asked,  or  to 
consider  separately  the  motion  to  dissolve  and  the  exception. 

The  material  question  is,  do  the  pleadings  and  evidence  show  that  there 
was  a  subsisting  debt  owing  by  defendant  to  plaintiff,  at  the  inception  of  the 
suit,  although  payable  in  fvtvro.  If  there  was  no  such  debt,  the  suit  and  the 
order  of  attachment  must  fall  together. 

It  is  well  settled,  that  an  accommodation  acceptor  has  no  right  of  action 
against  the  drawer,  until  the  maturity  of  the  bill,  and  payment  by  the  accep- 
tor.     Oroning  ▼.  Krumbh^Mr^  18  L.  404.    JSead  ▼.  Ware^  2  An.  478. 
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The  pUtiotiff  seeks  to  escape  the  consequences  of  this  rule  of  law,  by  saying  Smamitom 
tliat  his  action  is  grounded  not  upon  an  implied  contract  of  indemnity,  but  up-  Lamohou. 
on  the  defendant's  acceptance  of  an  ordinary  bill  of  exchange.  We  do  not  so 
read  bis  petition.  He  has  there  furnished  us  the  means  of  looking  through  the 
form  into  the  substance  of  this  transaction.  The  fraudulent  procurement  of 
his  own  acceptance  to  LanghorrC^  bill,  is  the  burden  of  his  complaint  True, 
he  mentions,  as  an  incident  in  the  history  of  their  dealings,  that  **  with  a  view 
to  meet  the  said  draft  at  its  maturity,  the  said  Langftarn  accepted  the  draft  of 
the  petitioner,  for  the  sum  of  $2000,  of  even  date  with  the  above  mentioned 
draft,  payable  ninety  days  from  date  thereof;"  but  this  is  the  only  allusion  to 
it  in  the  petition.  A  copy  appears  to  have  been  filed  with  the  petition,  but  it 
was  not  made  a  part  thereof.  The  original  parties  to  this  draft,  are  the  liti- 
gants before  us ;  by  the  plaintiffs  own  showing,  it  had  no  consideration  but 
the  prior  acceptance  for  the  defendant's  accommodation  ;  if  he  never  was  called 
upon  to  pay  that  acceptance,  or  never  did  pay  it,  the  draft  could  not  be  collect- 
ed as  between  these  parties. 

The  plaintiff  cannot  now  be  permitted  to  ignore  these  facts  of  his  own  dis- 
closing, in  order  to  reach  the  vantage  ground  of  an  innocent  holder  for  value. 

It  IS  therefore  ordered  and  decreed,  that  the  judgment  appealed  from  b* 
affirmed,  with  costs. 


Jamrs  Druhak  v.  Lewis  Adam,  and  Louis  Adam  v.  Jamks  Druhak.  ^^21  2081 

It  is  the  duty  of  a  tenant  so  to  oae  the  property  of  which  he  has  the  possession,  as  not  to  destroy 
it;  otherwise  he  is  liable  in  damages. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Kennedy,  J. 
Clarke  <t  Bay  fie,  for  James  Druhan,  appellant     T.  W,  Golline,  for  Louie 
Adam,  appellee. 

BucHA2TAN,  J.  Adam  leased  to  Druhan,  a  feed  merchant,  a  two  story  brick 
house  belonging  to  the  former.  The  lessee  made  use  of  the  building  leased, 
for  storing  grain.  He  had  thus  occupied  the  store  for  many  years,  when,  on 
the  night  of  the  8d  of  December,  1851,  a  portion  of  the  joists  which  supported 
the  floor  of  the  second  story,  gave  way  in  the  centre,  precipitating  to  the  ground 
about  nine  hundred  and  fifty  sacks  of  oats,  weighing  sixty-three  to  sixty-five 
pounds  each,  which  (in  addition  to  twelve  or  thirteen  hundred  more,)  were 
stored  in  the  second  story,  and  carrying  away  a  portion  of  the  back  wall  of  the 
building. 

Cross  actions  were  instituted  by  the  landlord  and  by  the  tenant ;  the  former 
claiming  to  be  reimbursed  the  amount  which  he  paid  for  repairing  the  building, 
alleging  that  the  accident  had  been  caused  by  the  fault  of  the  tenant  in  over- 
loading it;  and  the  latter  claiming  damages,  upon  an  allegation  that  the  acci- 
dent was  the  result  of  an  inherent  defect  in  the  building. 

The  two  suits  were  consolidated  by  consent  of  parties,  and  tried  together. 

The  case  turns  mainly  upon  questions  of  fact  Many  witnesses  have  been 
examined,  and  their  evidence  leaves  us  in  doubt  what  quantity  of  oats,  in 
saeka,  as  a  general  rule,  a  store  built  in  the  manner  of  that  occupied  by  J)ru^ 
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Dkubas  fian^  ought  to  be  capable  of  containing  with  safety  in  its  second  story.  There  ia 
adim.  one  fact,  however,  which  is  proved  by  witnesses  on  both  sides,  and  respecting 
which,  therefore,  there  can  exist  no  doubt  It  is,  that  for  some  time,  a  num- 
ber of  days  before  the  accident,  the  joists  were  observed  to  be  yielding  under 
the  pressure  of  the  oats  stored  in  the  second  story,  evidently  menacing  the  dis- 
aster which  ultimately  befell ;  yet  the  tenant  took  no  steps  to  prevent  that  dis- 
aster, by  either  placing  temporary  props  or  girders  under  the  joists,  or  by  re- 
moving a  portion  of  the  superincumbent  weight ;  either  of  which  measures,  as 
the  witnesses  testify,  would  have  had  that  effect.  On  the  contrary,  it  is  prov- 
ed that  the  tenant,  upon  the  landlord's  making  the  observation  to  him,  the 
very  day  before  the  accident,  that  he  ought  to  have  put  girders  underneath  the 
joists,  replied,  '*  this  was  Adam's  own  look  out^'  ^ 

We  are  of  opinion,  that  the  tenant,  in  this  instance,  mistook  his  own  obliga- 
tions and  those  of  his  landlord.  It  was  his  duty  to  have  so  used  the  property 
of  which  he  had  the  possession,  as  not  to  destroy  it  And  when  he  perceived 
that  the  joists  of  the  second  story  were  cracking  and  bending  beneath  the 
weight  which  they  supported,  an  indication  that  the  weight  was  more  than  the 
joists  could  bear,  he  should  have  either  diminished  that  weight,  or  have  sup- 
ported the  floor  by  temporary  props  or  girders.  The  furnishing  of  those 
temporary  girders  was  no  part  of  the  repairs  of  the  house,  for  which  the  land- 
lord was  liable.  It  appears  from  the  evidence,  that  it  is  not  usual  to  put  per- 
manent girders  in  a  store  of  that  size. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 


James  Burbank  &  Co.  v.  L.  Haas  &  Co.  et  al. 

Where  one  by  his  words  or  condact,  wtltally  causes  another  io  beliere  in  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  preriooB  poslUon,  the 
former  is  precluded  from  arerrlng  against  the  latter  a  dilTerent  state  of  things  as  existing  at  the 


APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Sirawhridgey  J. 
E,  D.  Rand^  for  plaintiffs  and  appellants.     Tkom(u  Z.  Bayne^  curator  ad 
hoCj  for  defendants  and  appellants.    M.  M,  Cohen,  for  /.  Womu,  defendant 

Buchanan,  J.  This  is  a  suit  upon  a  promissory  note  made  by  L.  ffaat  S 
Co.,  at  New  York,  June  21st,  1851,  to  their  own  order,  endorsed  in  blank,  and 
held  by  plaintiffs.  The  petition  averred,  that  the  firm  of  Z.  HaaM  A  Co,  was 
composed  of  Z.  Haas,  J.  Hahn,  and  Isidore  Worms,  who  were  all  absent  from 
the  State.  Under  a  writ  of  attachment  and  garnishment  process,  the  Sheriff 
seized  two  acceptances  held  by  Godehaux  frerea,  as  agents  for  Isidore  Worms; 
which  property  was  afterwards  released  on  bond  given  by  Worms,  with  secu- 
rity, according  to  Article  259  of  the  Code  of  Practice. 

The  suit  is  defended  by  Worms  alone,  who  alleges  that  he  is  not,  and  never 
was,  a  member  of  the  firm  of  Z.  Haas  A  Co.  ;  and  that  his  property  has  been 
wrongfully  attached  for  the  debt  of  that  firm. 

On  the  trial,  the  plaintiffs  offered  proof  of  the  signature  of  the  note  sued  on, 
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by  comparison  of  handwriting.  That  fact  is  made  out  to  our  satisfaction.  In-  Bvsbaiik 
deed,  as  against  Warm$,  who  has  filed  an  answer  and  special  pica  in  the  cause,  Haas. 
the  signature  is  to  be  taken  for  confessed,  he  must  be  judged  upon  the  plea 
which  he  has  filed.  That  plea,  as  we  have  seen,  is  a  denial  of  the  allegation 
of  the  petition,  that  Worfiu  was  a  partner  in  the  firm  of  L.  Haa$  &  Co.  It  ap- 
pears from  the  evidence  that,  at  the  date  of  the  note  sued  upon,  there  were 
three  firms  simultaneous  existing :  J,  Wortns  &  Co.^  at  Panama ;  John  Hahn 
S  Co.y  at  San  Francisco ;  and  Z.  Hcms  d:  Co.^  at  New  York.  The  evidence  also 
shows,  that  this  note  was  given  in  renewal  or  novation  of  a  draft  drawn  by  J, 

Worm9  A  Co.  on  Z.  Hom^  in  favor  of  John  Hahn^  and  by  him  endorsed  in 
blank,  accepted  by  L.  JScuMSy  through  his  agent  E.  Schmidt^  and  held  by  plain- 
tifis,  at  whose  request  it  was  protested  at  maturity.  It  is  proved,  that  the  con- 
sideration of  the  draft  was  a  purchase  of  goods  from  plaintiffs,  made  by  defen- 
dant, Wormij  in  person ;  and  that  Worms  stated,  at  the  time  he  gave  the  draft 
in  settlement  of  said  purchase,  that  the  partners  of  the  house  of  JIaM  &  Co. 
were  the  same  as  those  of  Worms  &  Co.  and  Hahn  <t  Co. 

On  the  part  of  defendant,  three  witnesses  have  been  offered  to  prove  that 

Worms  was  not  a  partner  of  the  concern  of  Haas  &  Co. ;  but  their  testimony 
is  veiy  loose  and  unsatisfactory,  amounting  at  most  to  an  expression  of  their 
belief  on  the  subject  In  connection  with  this  evidence,  however,  the  defendant 
has  thought  fit  to  adduce  some  documentary  evidence,  to  wit,  articles  of  disso- 
lution of  the  firm  of  Worms  &  Co.^  in  Panama,  and  an  account  current,  or  rather 
memorandum  of  settlement  of  account  between  the  firms  of  Haas  &  Co.  and 

Worms  <6  Co.^  which  furnish  to  our  minds  strong  presumption  of  the  idonty  of 
the  partners  in  those  firms,  for  which  the  plaintiffs  contend.  But  had  the 
defendant  succeeded  in  making  that  certain,  which  in  our  view  of  the  evidence 
is  scarcely  probable,  to  wit,  that  Worms  was  without  interest  in  the  firm  of 
Haas  A  Co.  he  would  not  be  relieved  of  his  liability  to  plaintiffs.  It  is  proved 
by  a  witness  of  plaintiffs,  and  this  evidence  is  entirely  uncontradicted,  tbit 
when  Worms  made  the  purchase  of  goods  of  plaintiffs,  which  was  the 
original  cause  of  the  obligation  now  sued  on,  he  wished  to  pay  in  the  note  of 
J,  Worms  &  Co.  ;  but  the  witness,  then  book-keeper  of  plaintiffs,  answered, 
**  that  he  wished  aU  the  parties  on  the  paper,  and  consequently  a  draft  would 
be  better,  Mr.  Worms  then  replied,  that  if  witness  preferred  a  draft,  he  could 
give  it  just  as  well,  and  that  the  parties  were  all  concerned  together  in  busi- 
ness— L.  Haas  &  Co.  in  New  Orleans ;  John  Hahn  &  Co.^  in  San  Francisco ; 
and  J.  Worms  S  Co.,  in  Panama ;  and  Mr.  Worms  brought  the  draft  which  is 
in  evidence,  and  signed  the  said  draft  in  witness'  presence.  After  the  draft 
was  protested,  the  witness  told  Mr.  Burhahk^  that  the  parties  to  the  draft  were 
ail  the  same,  so  that  Mr.  Burbanh  might  take  it  to  either  of  them  for  renewal 
or  settlement  The  draft  was  for  the  amount  for  which  the  goods  were  sold, 
and  the  note  was  also  for  the  same  amount  Mr.  Worms  told  witness  that  the 
partners  of  the  house  of  Haas  S  Co.  were  the  same  as  those  of  Worms  &  Co. 
and  Hahn  &  Co. ;  that  it  made  no  difference  who  signed  the  draft  or  how  it 
was  signed ;  and  witness'  communication  to  Burhank,  on  the  subject,  was  de- 
rived entirely  fix>m  the  statement  of  Worms.'' 

From  this  evidence,  it  is  plain,  that  the  plaintiffs  have  been  induced  into  a 
change  of  an  obligation  subscribed  by  Worms  himself,  and  by  two  other  indi- 
Tidoals,  for  another  obligation,  to  which  there  was  only  one  party  subscribing, 
and  in  which  Worm£  name  does  not  appear,  by  the  representations  of  Worms 
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BoKBAVK  himself,  who  was  moreover  the  party  with  whom  plaintiffs  originally  contract- 
ed. If,  then,  it  be  true  that  Worm^  was  not  interested  in  the  firm  of  Maae  S 
Co.^  he  has  deceived  the  plaintiffs  by  a  false  statement,  from  which  he  assuredly 
can  derive  no  advantage.  The  principle  of  law  is  well  settled,  that  where  one, 
by  his  words  or  conduct,  wilfully  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his 
own  previous  position,  the  former  is  precluded  from  averring  against  the  latter, 
a  different  state  of  things  as  existing  at  the  same  time.  Pickard  v.  JSear$,  6th 
Adolphus  &  Ellis,  474.  Story  on  Equity,  §  385,  in  notes.  McMasten  v.  At- 
elutfalaya  Bank  Commistio tiers,  1st  An.  12.  Blanckard  v.  AUain,  6th  An.  8 AS. 
It  is  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District  Coart 
be  reversed,  and  that  plaintiffs  recover  of  John  Marks,  curator  of  Isidore 
Worms,  the  sum  of  Kftcen  hundred  and  sixty-.(;even  dollars  and  sixty -two  cents, 
with  legal  interest  from  the  27th  December,  1851,  and  costs  of  both  courts, 
and  with  privilege  upon  the  property  attached  in  this  suit. 


State  of  Louisiana  v.  Batmond  &  Josb  Martinez. 

In  the  First  District  Coart  of  New  Orleans,  it  is  custorouy  for  Jarors  to  serve  firom  term  to  teiin,  the 
terms  beginDtng  on  tlie  Arst  Monday  of  eacli  month. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  JSohsrtson,  J. 
/.  E.  Morse,  Attorney  General,  for  ihe  State.     M,  Oritot^  for  appellants. 

Spofpord,  J.  Ramon  Martinez  and  Jose  Martinet,  having  been  convicted, 
under  an  information  for  selling  spirituous  liquor  to  a  slave  contrary  to  the  sta« 
tutc,  were  sentenced  to  pay  a  fine  of  three  hundred  and  fifty  dollars  each. 

From  this  sentence  they  have  appealed. 

The  only  ground  upon  which  they  claim  a  reversal  of  the  judgment,  is  pre* 
sented  in  a  bill  of  exceptions,  by  which  it  appears  that  when  the  case  was  called 
for  trial,  on  the  8d  of  June,  1854,  their  counsel  objected  to  going  to  trial,  be* 
cause  the  jury  called  to  try  the  case  was  empannelled  on  the  1st  day  of  May, 
1854,  and  was  by  law  only  bound  to  serve  ^*  during  one  callendar  month,**  so 
that  after  the  8 1st  of  May,  the  said  jury  could  not  legally  sit  upon  the  trial  of 
any  indictment  or  information. 

The  Judge  overruled  the  objection,  remarking  that  it  was  customary  in  that 
court  for  jurors  to  serve  firom  term  to  term,  the  terms  beginning  on  the  first 
Monday  of  each  month. 

The  counsel  for  the  appellants  has  referred  us  to  the  10th  and  11th  sections 
of  the  Act  of  March  25th,  1881.  Bui.  &  Cur.  Digest,  p.  525.  We  see  nothing 
in  that  law  which  made  the  jury  in  question  incompetent  to  sit  upon  the  trial 
of  this  information.  On  the  contrary,  the  act  itself  seems  to  contemplate  tbs 
renewal  of  the  petit  jury  in  the  then  First  Judicial  District  Court,  at  each  suc- 
cessive monthly  term,  in  accordance  with  the  practice  which  the  Judge  certi- 
fies has  uniformly  obtained  in  his  court  The  May  4erm  of  the  present  year, 
did  not  close  until  the  8d  of  June,  the  day  on  which  the  defendants  were  tried. 
The  next  monthly  jury  was  not  qsUmI  to  sit  before  Monday,  tbs  Mi  of  J« 
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The  Act  of  February  10th,  1818,  sec.  5,  (Bui.  &  Cur.  p.  188)  provided  that  btatk 
the  Court  of  the  First  District  should  be  opened  in  the  city  of  New  Orleans  on  Ratmomd  n  al. 
the  first  Monday  in  every  month,  to  continue  until  the  business  of  the  terjn  be 
completed,  Jbc.  This  act  gave  rise  to  the  custom  of  monthly  terms  in  that 
court  See  De  St,  Avid  v.  Fichot,  3d  Ann.  7.  The  Act  of  March  25th,  1831, 
must  be  construed  in  connection  with  the  then  existing  laws  touching  the  or- 
ganization of  the  First  Judicial  District  Court 

The  unquestioned  practice  of  twenty-three  years  in  a  matter  of  this  kind, 
should  not  now  be  disturbed  by  a  refined  verbal  criticism. 

The  judgment  of  the  District  Court  is  therefore  affirmed  with  costs. 


Hamilton,  Mackinder  &  Co.  v.  Campbell   &  Rickarby  et  al. 

Hie  piirilegeof  a  commission  merchant  or  consignee  for  advances,  does  not  attach,  until  the  proper- 
tjon  which  the  advances  are  predicated  comes  into  the  possession,  actual  or  constructive,  of  the 
party  claiming  the  privilege. 

The  transfer  of  cotton  on  the  black  book  of  a  cotton  press,  is  a  symbolical  delivery. 

By  the  usage  of  the  cotton  presses  in  New  Orleans,  the  destination  of  a  lot  of  cotton  transferred  on 
its  black  book,  cannot  be  changed  without  the  consent  of  the  transferree. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds^  J. 
Elmore  S  King^  for  plaintifiTs  and  appellants.     Wolfe  <&  Singleton^  for 
defendants. 

Spofford,  J.  This  is  a  controversy  between  two  commission  houses,  each 
claiming  a  privilege  to  the  exclusion  of  the  other,  upon  seventy-three  bales  of 
cotton. 

The  seventy-three  bales  are  a  part  of  the  same  lot  on  which  the  defendants 
in  this  suit  were  decreed  to  have  a  privilege  as  against  Bradley^  Wilson  &  Go.^ 
the  original  vendors,  in  the  case  of  Camphell  v.  Penn^  reported  in  7  Ann.  372, 
where  most  of  the  facts  material  to  the  pre  lent  suit,  are  detailed. 

There  was  a  difference  of  opinion  among  the  members  of  the  court,  which 
decided  the  former  case,  a  majority  holding  that  Camphell  S  Rickarby  had  a 
privilege  as  against  unpaid  vendors,  only  upon  such  portion  of  the  cotton  trans- 
ferred to  them  on  the  books  of  the  press  as  had  been  weighed,  and  the  dissent- 
ing Judge  being  of  opinion  that  they  were  entitled  to  a  privilege  upon  the 
whole  list,  whether  weighed  or  not 

That  question  has  no  necessary  bearing  upon  the  decision  of  the  present 
case.  Bradley,  WiUon  db  Co.  are  no  longer  parties  to  the  suit,  and  it  is  admit- 
ted that  the  seventy-three  bales  in  dispute  passed  the  scales. 

Both  of  the  present  parties  had  made  large  advances  to  one  8imp%on,  a  cot- 
ton speculator  who  failed  and  absconded  on  the  evening  of  the  7th  June,  1851. 

The  privilege  of  a  commission  merchant  or  consignee  for  advances,  does  not 
attach  until  the  property  on  which  the  advances  are  predicated,  comes  into  the 
poesession,  actual  or  constructive,  of  the  party  claiming  the  privilege. 

But  the  plaintiffs  say,  that  they  alone  are  entitled  to  a  privilege  here,  because 
this  cotton  was  to  have  been  shipped  on  the  Sallie  Fearn,  one  of  the  vessels 
which  was  to  carry  the  cotton  on  which  they  advanced,  whereas  the  defendant^ 
68 
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Hamilton  it  au  only  advanced  on  cotton  to  be  shipped  by  the  Epaminondas.     The  fact  is  not 
Campbrll  et  al.  entirely  clear,  nor  do  we  deem  it  material  under  the  circumstances  of  this  case. 
The  last  advance  made  by  Campbell  &  Rickarhy^  is  established  by  the  follow- 
ing receipt : 

"  Received,  New  Orleans,  June  7th,  1851,  from  Messrs.  Campbell  <fe  Riciar- 
by,  ten  thousand  dollars  on  account.  (Signed,)  Jno.  C.  Simpson." 

Here  nothing  is  said  about  the  contemplated  mode  of  shipment,  and  the  cot- 
ton in  question  was  at  that  moment  in  th^  Union  Cotton  Pressi,  and  standing 
on  the  black  book  in  the  nanje  of  Campbell  &  Eicl'arby.  It  is  true  that  the 
words  '*  ship  Sallie  Fearn"  preceded  the  shipping  mark  [Q.  S.]  of  the  100 
bales,  (which  included  these  73,)  or  were  placed  there  on  the  evening  of  the 
7th  of  June.  But  on  the  same  day,  the  following  order  was  given  by  the  clerk 
of  Keene,  the  broker  and  the  general  agent  of  Simptton  in  these  transactions : 
*'*•  Union  Press  will  please  compress  and  send  on  board  ship  Sallie  Feam,  the 
undermentioned  cotton,  for  account  of  Campbell,  Rickarby  dc  Co.^  [Q.  S.] 
1/100,  and  oblige  N.  B.  Keene,  per  H.  Panipare. 

*'  New  Orleans,  June  7th,  1851." 

Upon  this  order,  appears  the  following  memorandum :  "  We  wish  the  Union 
Press  to  send  this  cotton  on  board  at  once.  (Signed,)  Campbell  k  Rickarby.** 
They  signed  thi.«<  memorandum  on  the  8th  of  June,  but  there  is  no  evidence 
to  impeach  their  good  faith  or  to  show  that  they  w^ere  aware  that  any  body 
except  Bradley,  Wilson  &  Co.  had  a  claim  adverse  to  theirs  on  these  100  bales. 
Under  the  decision  in  Campbell  v.  Penn,  they  gave  up  to  the  vendors,  Bradley, 
Wiho7i  &  Co.  twenty-seven  of  these  bales,  they  not  having  (.asscd  the  scales 
at  the  time  Bradley,  Wihon  <&  Co.  sequestered,  which  narrows  this  controver- 
sy with  Hamilton,  Machinder  &  Co.  down  to  seventy-three  bales. 

The  plaintifik  do  not  pretend  that  they  ever  had  actual  possession  of  this 
cotton.  We  understand  them  to  admit  the  possession  of  the  defendants,  but 
they  urge  that  this  possession  was  acquired  through  the  error  and  mistake  of 
the  clerk  of  the  broker  Keene,  and  that  it  must  therefore  enure  to  their  benefit ; 
in  other  words,  that  the  actual  possession  of  the  defendants,  acquired  by  mis- 
take, must  be  held  in  law  to  be  the  constructive  possession  of  the  plaintitfs. 

Supposing  the  facts  to  be  as  alleged,  this  conclusion  could  not  be  admitted 
for  a  moment,  as  between  two  innocent  parties  claiming  privileges  of  the  same 
grade  upon  the  same  thing. 

But  there  was  as  much  of  design  as  of  mistake  in  this  transaction. 
Bradley,  Wihon  &  Co.  really  sold  this  cotton,  with  a  large  lot  besides,  to 
Simpson,  But  at  the  suggestion  of  the  broker,  Keene,  and  to  protect  them- 
selves as  the  price  was  not  paid,  they  gave  their  order  on  the  prci'S  w  here  it 
was  stored  in  favor  of  Keene,  not  of  Simpson,  Keene  then  had  the  os- 
tensible control  of  the  property,  but  was  really  subject  to  the  orders  of 
Sijnpson.  Giffney,  a  ship  broker,  who  seems  to  have  been  the  active 
friend  of  Campbell  <S:  Riclarby,  and  aware  that  they  had  made  large  ad- 
vances to  SimpHon,  told  Keene  on  the  fifth  or  sixth  of  June,  that  they 
wished  all  the  cotton  on  which  they  were  advancing,  transferred  to 
them.  Keene  apprised  Simpson  of  their  wishes,  and  was  ordered  by 
him  to  transfer  the  ijtbole  lot  to  them  on  the  black  book  of  the  Union  Press. 
This  he  did  on  the  6th  of  June,  under  his  own  hand,  entering  the  whole  list, 
without  distinction,  as  sold  directly  "  from  Bradley^  WiUon  &  Co.  to  Campbell^ 
Rickarby  *&  Co.^^    This  was  a  symbolical  deliver}'  of  the  cotton  to  them.     Af- 
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terwsrds,  on  the  evening  of  the  same  day,  Simpson^  aware  of  his  approaching  Hamiltoii  kt  al. 
discomfiture,  and  anxious  to  lull  the  suspicions  of  another  creditor,  even  at  the  Campbbxx  bt  al. 
expense  of  truth  and  fair  dealing,  ordered  one  hundred  bales  of  the  lot  which 
had  thus  passed  from  his  control,  to  be  classed  out  by  Keene  and  sent  to  the 
Sallie  Feam  for  Hamilton^  Maekinder  <fe  Co.  All  that  Keene  did  under  this 
order,  was  to  have  the  one  hundred  bales  classed  ani  marked  with  the  shipping 
mark  [Q.  S.],  and  to  tell  Hamilton^  Maekinder  &  Co.  that  he  was  classing  it 
out  for  them,  all  of  which  was  done  on  the  next  day,  the  7th  of  June.  He  did 
not  notify  Campbell  d  Riclarby.  He  did  not  even  instruct  his  clerk  of  this 
new  intention,  as  appeai-s  from  the  facts  already  mentioned,  that  the  clerk  gave 
an  order  on  the  7th  instant,  in  Keener  name,  for  the  cotton  in  this  shipping 
mark  to  be  compressed  and  sent  on  board  the  Sallte  Fearn,  for  account  of  Camp- 
bell <€  Riekarby.  Keene  testifies,  that  he  discovered  that  his  clerk  had  made  a 
mistake  in  the  entry  as  to  this  one  hundred  bales,  but  did  not  wish  to  make 
any  alteration  in  the  entries  on  account  of  the  dilhcultics  that  had  already 
arisen. 

By  the  usage  of  cotton  presses  in  this  city,  the  destination  of  a  lot  of  cotton 
transferred  on  its  black  book,  cannot  be  changed  without  the  consent  of  the 
transferrec. 

It  is  not  shown  that  either  Simpson,  or  Keene  were  laboring  under  any  mis- 
take as  to  the  one  hundred  bales,  when  the  former  gave  the  order  to  transfer 
the  whole  lot,  and  the  latter  executed  it.  The  lien  which  attached  in  favor  of 
Campbell  S  Riekarby^  the  instant  that  transfer  was  made,  could  not  be  dis- 
placed without  their  assent,  by  a  subsequent  change  of  mind  on  the  part  of 
Simpson^  as  to  the  proper  destination  of  this  portion  of  the  cotton. 

If  the  rights  of  the  parties  were  more  nearly  balanced  than  they  are,  still 
there  should  be  judgment  for  the  defendants,  under  the  rule  *'  melior  est  con- 
ditio possidentis^ 

It  is  therefore  ordered  and  decreed,  that  the  judgment  complained  of  be  af- 
firmed, with  coats. 
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S.  L.  Chorn  v.  John  Merrill  and  Elizabeth  Brackin.  ^  *® 

The  obligation  contracted  by  one  whose  name  was  subsequently  placed  on  the  back  of  the  note  whxh 
the  payee  had  not  endorsed,  is  not  that  of  an  endorser  under  the  commercial  law,  but  of  an  ordi- 
nary  surety,  and  he  cannot  arail  himself  of  the  want  of  notice. 

When  the  appeal  is  evidently  taken  for  delay,  the  appellant  is  liable  in  damages. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Lea^  J. 
Dennet^  for  plaintiff.     Purvis  <t  Dugue^  for  defendants  and  appellants. 

Codes,  J.  The  defendant,  Merrill^  who  is  the  maker  of  the  note  sued  on, 
has  no  other  defence  except  the  allegation,  unsustained  by  evidence,  that  the 
note  is  the  property  of  another  person.  The  appeal  therefore  on  his  part,  must 
be  considered  as  frivolous. 

The  other  defendant,  Mrs.  Bra4'kin^  is  sued  as  endorser,  and  pleads  want  of 
notice  to  her  of  the  non-payment  of  the  note. 

This  defence  cannot  avail,  because  in  the  form  in  which  her  name  appears  on 
the  note,  her  obligation  was  that  of  a  surety.     The  note  is  made  payable  to  the 
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Chorm  order  of  the  plaintiff,  and  not  having  been  endorsed  by  him,  the  obligation 
Mkuill  ST  AL.  contracted  by  one  whose  name  was  8uV)scqueDt]y  placed  on  the  back  of  the 
note,  was  not  that  of  an  endorser,  under  the  commercial  law,  but  of  an  ordi- 
nary surety.     Cooley  v.  Lawrence^  4  Mart.  640.     10  L.  R.  876. 

The  plaintiff  has  stated  in  his  petition,  all  the  facts  necessary  to  estab- 
lish the  liability  of  this  defendant  as,  under  the  circumstances,  it  is  fixed  by 
law,  and  his  right  to  a  judgment  is  not  impaired  by  having  mistaken  the  na- 
ture of  the  obligation  of  defendant,  and  having  alleged  more  than  it  was  neces- 
sary to  prove. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  court  below 
be  affirmed,  with  costs  and  ten  per  cent,  damages,  to  wit,  (40,  against  the  de- 
fendant, /.  Merrill^  for  a  frivolous  appeal. 


George  M.  Nichols  v.  Thomas  S.  Morgan. 

An  accommodation  acceptor,  to  maintain  his  action  against  the  drawer,  mnst  prove  hia  acceptance 
of  the  bill  and  ita  payment. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ReynoldB^  J. 
if.  M,  Cohen^  for  plaintiff.     Finney^  for  defendant  and  appellant 

Slidell,  G.  J.  This  is  an  action  by  the  drawee  of  a  bill  of  exchange  against 
the  drawer.  The  petition  alleges  that  the  bill  was  drawn  upon  a  shipment  of 
coffee  consigned  to  plaintiff,  which  was  destroyed  by  fire,  without  any  fault  on 
plaintiff's  part,  and  that  he  was  thus  left  without  means  to  reimburse  himself 
for  a  sum  of  $795  63,  which  he  paid  the  payee.  He  alleges  that  he  became 
bound  to  the  payee  by  an  implied  acceptance  in  retaining  the  bill  when  pre- 
sented to  him. 

The  evidence  has  not  satisfied  us,  that  the  plaintiff  should  recover.  An  ac- 
commodation acceptor,  to  maintain  his  action  against  the  drawer,  must  prove 
his  acceptance  of  the  bill  and  its  payment.  Plaintiff  does  not  pretend  there 
was  an  express  acceptance ;  aad  the  evidence  of  an  implied  acceptance  is  quite 
loose,  and  under  the  circumstances  inconsistent  with  probability.  A  single 
witness,  his  clerk,  says,  that  on  the  plaintiff's  arrival  at  Shreveport,  he  handed 
him  the  bill,  which  had  been  sent  up  (to  whom  or  how  he  does  not  say),  and 
there  explanation  ceases  as  to  the  fate  of  the  bill  until  some  months  after- 
wards, when  a  settlement,  says  another  witness,  was  made  between  NichoU 
and  Lathropj  the  payee.  But  at  the  time  when  it  was  handed  by  his  clerk  to 
NichoU^  the  unsold  portion  of  the  coffee  had  been  already  consumed  by  fire, 
and  the  inducement  to  accept  gone.  We  are  inclined  to  think  that  Lathrop^ 
the  payee,  did  not  intend  to  look  to  NichoU^  his  brother-in-law,  as  acceptor, 
but  probably  regarded  him  as  an  agent  to  receive  the  shipment^  on  which 
Lathrop  had  advanced,  and  on  which  the  bill  was  predicated,  and  apply  its 
proceeds  to  the  payment  of  the  bill.  The  circumstance  that  the  bill  was  spe- 
cially endorsed  to  NichoU  by  Lathrop^  strongly  supports  this  hypothesis. 

Again:  the  evidence  as  to  payment  is  loose  and  unsatisfactory,  and  so  far  as 
it  goes,  discloses  a  state  of  facts  out  of  the  usual  course  of  mercantile  dealing. 
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Althoagh  about  half  the  amount  of  the  bill  is  said  by  the  witness  to  have  been 
paid  by  Lathrop^g  carrying  to  its  credit  a  cash  balance  he  held  in  deposit  be- 
longing to  Morgan^  yet  several  weeks  after  this  payment  he  is  said  to  have 
taken  the  drawee's  note  for  the  whole  amount  of  the  bill.  It  is  proper  also  to 
add,  that  the  plaintiff  has  not  proved  the  rendition  of  any  account  to  the  de- 
fendant of  the  consignment,  a  portion  of  which  was  saved,  nor  does  it  appear 
that  the  defendant  would  have  been  liable  to  Lathrop  on  the  bill,  no  notice  of 
dishonor  having  been  shown. 

On  the  whole,  we  are  by  no  means  satisfied  as  to  the  plaintiff's  right  to  re- 
cover, as  an  accommodation  acceptor,  in  which  character  he  sues. 

Judgment  reversed,  and  judgment  for  defendant,  with  costs  in  both  courts. 
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G.  A.  Barriers  &  Brother  v,  V.  Feste. 

A  proapectire  insolTency  aCTords  no  gromid  for  proceedlog  by  ii^Qnction  and  lequestration  against  a 

debtor. 
The  remedy  of  wqaestration  being  a  rigorous  one,  cannot  be  extended  by  implication  to  cases  not 

contemplated  by  the  law  maker. 
C.  P.  168,  276,  808. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Larue,  J. 
Louis  Janin,  for  plaintiffs  and  appellants,     ffunton  <&  Bradford,  for  de- 
fendant. 

Spofford,  J.  Barriere,  Lacapere  A  Oo.  on  the  28 d  March,  1852,  sold  to 
Victor  Feste,  their  stock  of  goods  in  No.  22  Chartres  street,  with  the  lease, 
Ac.,  for  the  sum  of  $20,000,  for  which  they  took  the  five  notes  of  Feste,  each 
for  $4,000,  payable  at  12,  18,  24,  30  and  36  months,  with  six  percent,  interest, 
from  the  date  of  the  sale,  the  first  two  notes  being  drawn  to  the  order  of  F.  H. 
Petitpain,  and  endorsed  by  him  and  one  Samory,  and  the  other  three  to  the 
order  of  Dufour,  Durand  &  Co.,  by  whom  they  were  endorsed. 

On  the  25th  of  November,  1852,  the  plaintiffs,  their  partnership  with  La-ca- 
pere  having  expired,  brought  this  suit,  alleging  themselves  to  be  the  holders  of 
the  two  notes,  for  $4000  each,  which  were  to  fall  due  on  the  23d  March,  1854, 
and  23d  March,  1855 ;  that  they  had  the  privilege  of  vendors  upon  such  of  the 
stock  sold  to  Feste  as  aforesaid,  as  still  remained  in  his  possession  or  under  his 
control ;  that  he  was  fast  selling  out  at  auction  through  Petitpain,  to  protect 
the  latter  for  his  endorsement  on  the  first  two  notes ;  that  he  was  conducting 
his  affairs  out  of  the  usual  course  of  business,  buying  goods  on  a  credit  at  the 
North,  and  selling  them  out  at  auction  ;  that  Ihtfour,  Durand  <t  Co.,  the  en- 
dorsers of  the  last  mentioned  notes,  had  failed  ;  and  that  these  circumstances 
proved  the  fraudulent  intention  of  Petitpain,  and  the  insolvency  of  Feste,  and 
that  the  petitioners  privilege  would  probably  be  lost  if  they  were  compelled  to 
await  the  maturity  of  the  notes  they  held. 

Whereupon  they  prayed  a  sequestration  of  all  the  goods  in  No.  22  Chartres 
street,  and  in  Petitpain'g  auction  store,  which  conld  be  identified  as  part  of 
the  stock  sold  on  the  23d  of  March,  and  that  such  goods  be  sold,  and  their 
proceeds  applied  to  the  payment  of  the  two  notes  held  by  plaintiffs,  allowing  a 
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Barmkrk  a  Bro.  proper  discount  for  the  anticipated  payment ;  no  judgment  on  the  notes  was 
Fi«TK.         asked  for.     The  petition  concluded  with  a  prayer  for  costs  and  general  relief. 

Affidavit  having  been  made  to  the  facts  alleged  in  the  petition,  aod  a  bond 
having  been  given,  the  writ  of  sequestration  was  ordered  to  be  issued. 

Supplemental  petitions  accompanied  by  affidavits  being  filed,  orders  of  tnjanc- 
tton  issued  to  Petitpain  and  one  Brown ^  who  was  made  a  party  defendant  also, 
restraining  them  from  disposing  of  any  property  put  into  their  hands  by  Fe»te, 
upon  the  further  allegation  that  they  were  combining  with  the  said  Fe^U  to 
defraud  his  creditors ;  that  Brown  was  really  his  partner,  and  that  the  sanie 
judgment  should  be  rendered  against  him  that  was  sought  against  Fe4t€. 

Writs  of  injunction  were  issued  accordingly,  and  served  upon  Fe^te^  Petit- 
pain,  and  Brown, 

The  defendants  appeared  by  counsel,  and  moved  to  dissolve  the  sequestra- 
tion and  both  injunctions,  on  the  ground  that  no  case  had  been  made  by  the 
pleadings  and  affidavits,  to  authorize  such  remedies;  they  also  excepted  to  the 
suit  on  the  ground  of  its  prematurity. 

On  a  hearing,  the  sequestration  and  injunctions  were  dissolved,  the  excep- 
tion was  sustained,  and  the  suit  dismissed. 

The  District  Judge  took  a  correct  view  of  all  the  questions  raised  by  the  ap- 
pellants. 

The  proceedings  are  anomalous  and  not  justified  by  any  precedeuL 

The  case  of  the  United  Slates  v.  Smith,  7  Ann.  189,  shows  the  impropriety 
of  the  injunctions.  The  Article  803  of  the  Code  of  Practice,  cited  by  the  ap- 
pellant, does  not  relate  to  a  case  of  this  description.  Here  the  property  is  not 
in  dispute,  for  the  plaintiffs  have  sold  and  delivered  it  to  Fesle,  with  a  direct 
view  of  his  selling  it  again.  The  courts  cannot  interfere  to  say,  whether  he  shall 
sell  by  wholesale  or  retail.  Ilis  alleged  insolvency  is  prospective  only,  and  ncn 
constat,  that  he  will  not  pay  all  his  debts  when  they  shall  fall  due:  an  appre- 
hension that  he  may  not  do  so,  affords  no  pretence  for  stopping  all  his  business 
operations,  and  taking  what  he  has  on  hand  to  pay  a  single  creditor  two  years 
in  advance  of  the  maturity  of  his  claim,  especially  when  there  are  three  other 
notes  outstanding,  which,  by  plaintiff  *s  own  showing,  are  as  much  entitled  to 
be  paid  by  privilege  as  those  they  hold  themselves. 

The  same  reasons,  in  part,  will  justify  the  dissolution  of  the  sequestration. 
Although,  in  certain  specified  cases,  this  writ  may  be  issued  before  the  maturity 
of  the  debt,  the  present  is  not  one  of  those  cases.  The  allegations  of  the  pe- 
tition do  not  meet  the  requirements  of  any  clause  in  the  275th  Article  of  the 
Code  of  Practice,  or  any  amendment  thereof.  The  remedy  of  sequestration 
being  a  rigorous  one,  cannot  be  extended  by  implication  to  cases  not  contem- 
plated by  the  law  maker. 

The  suit  was  properly  dismissed,  under  Article  158  of  the  Code  of  Practice. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 
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R.  F.  Nichols  &  Co.  v.  C.  M.  Harvey. 

When  tlie  a^ipeal  Is  eTldently  token  for  delay,  the  ippellee  is  entitled  to  damae^s. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Goold  A  Stansbury^  for  plaintiffs.     H.  C.  Miller,  for  defendant  and  ap- 
pellant 

VooRHiEs,  J.  The  defendant  is  appellant  from  a  judgment  rendered  against 
him  on  his  promissory  note  executed  in  favor  of  the  plaintiffs.  He  alleges,  as 
a  defence,  that  it  was  given  as  the  price  of  a  certain  quantity  of  brandy,  war- 
ranted by  the  plaintiffs  to  be  of  first  rate  quality,  and  that  it  proved  to  be  in- 
ferior and  inadequate  to  the  price,  &c.  On  the  trial,  he  offered  no  proof  in 
support  of  his  defence. 

We  are  satisfied  that  the  appeal  is  frivolous  and  was  taken  for  delay.  We 
are  therefore  of  opinion  that  the  appellees  are  entitled  to  damages  as  prayed 
for  by  them  on  that  ground. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,  with  costs  ;  and  that  the  appellees  recover  of  the  ap- 
pellant, as  damages,  the  sum  of  thirty-two  dollars. 


E.  G.  Rogers  &  Co.    v.    The  Nashville  Marine    and    Fire  Insu- 

BANCE  Company. 

It  follows  from  the  right  of  the  insnred  to  abandon  as  for  a  coDstmctlye  total  loas,  that  he  has  the 
legal  ri^l  to  recover  the  vhole  amoant  of  insarancef  and  the  safe  arrival  of  the  merchandise  at 
the  port  of  destination,  does  not  divest  the  right  when  once  acquired. 

A  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
A.  Bur  ant  <6  Horner,  for  plaintiffs  and  appellants.  Cohen,  for  defendants. 
Ogdbn,  J.  This  action  is  based  on  a  policy  of  insurance.  The  facts  do  not 
admit  of  any  controversy.  The  defen  Jants  insured  the  hull  and  freight  of  the 
brig  Clarion,  on  a  voyage  from  New  Orleans  to  San  Francisco— a  risk  of  $2000 
on  the  hull,  and  $5,500  on  the  freight  was  taken  by  the  defendants,  and  the 
Crcsent  Mutual  Insurance  Company  took  similar  risks  for  the  same  amount, 
making  the  whole  insurance  on  the  hull  $4000,  and  on  the  freight  $11,000. 
The  vessel,  while  repairing  in  the  harbor  of  Bio  de  Janeiro,  where  she  had 
been  driven  by  stress  of  weather,  was  so  badly  injured  in  a  blow  that  came  on, 
as  to  render  her  unseaworthy.  She  was  condemned  and  ordered  to  be  sold, 
and  the  merchandise  was  reshipped  to  San  Francisco  by  the  British  bark  Ivy 
Green,  at  a  charge  of  $9000. 

On  receipt  of  intelligence  of  these  facts  in  New  Orleans,  the  plaintiffs,  who 
were  the  insured,  made  an  abandonment  to  both  companies  of  the  hull  and 
freight,  and  claimed  as  for  a  constructive  total  loss.  A  total  loss  was  paid  by 
both  companies  upon  the  policies,  as  regarded  the  hull,  and  a  payment  of  four 
thoasaad  five  hundred  dollars  each,  was  made  on  account  of  the  Ions  on  freight. 
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RoaiuAGo.  with  the  stipulation  that  such  partial  payment  should  not  prejudice  the  rights 
NasiivillkM.4  of  cither  the  insurer  or  the  insured.  The  record  contains  an  admis^on,  that 
the  merchandise  reached  its  port  of  destination  in  safety. 

On  this  state  of  facts,  the  question  in,  whether  the  defendants  are  liable  for 
a  constructive  total  loPs  of  the  freight,  or  only  for  a  partial  loss,  which  it  was 
their  design  to  settle  by  the  payment  already  made.  The  defence  set  up,  that 
there  was  no  formal  abandonment  and  no  acceptance  of  it,  is  untenable.  The 
intention  to  abandon  and  the  fact  of  abandonment  is  sufficiently  shown  by  the 
settlement  between  the  parties.  The  acceptance  was  not  necessary  to  bind  the 
company,  but  the  settlement  also  proves  their  acceptance,  with  a  reservation 
as  to  the  freight 

The  reshipment  of  the  merchandise  on  another  vessel,  could  not  affect  the 
right  of  the  plaintiff's  to  claim  as  for  a  total  loss.  As  the  charge  for  reship- 
ment was  over  one-half  of  the  original  freight,  the  insured  had  a  right  to  make 
an  abandonment  of  the  freight  as  well  as  hull. 

The  abandonment  appears  to  have  been  seasonably  made,  and  the  cUiim 
which  was  then  made  for  a  total  loss,  having  been  settled  with  the  resenraUon 
of  the  legal  rights  of  both  parties  as  to  the  balance  of  the  original  freight,  the 
only  question  is,  whether  at  the  time  of  the  abandonment,  the  plaintiffs  had  a 
right  to  claim  this  b&lance  of  original  freight.  It  necessarily  follows  from  the 
right  to  abandon  for  freight  as  well  as  for  the  hull,  that  the  plaintiffs  were  then 
legally  entitled  to  claim  the  whole  amount  of  insurance  for  freight,  and  the  safe 
arrival  of  the  merchandise  by  another  vessel  at  the  port  of  destination,  could 
not  divest  the  right  of  the  insured  when  once  acquired.  The  voyage  for  which 
the  insurance  was  affected  was  broken  up,  and  the  legal  effect  of  the  abandon- 
ment, as  there  was  a  loss  of  more  than  one-half  on  both  hull  and  freight,  was 
to  render  the  underwriters  liable  as  for  a  constructive  total  loss,  and  invest 
them  with  all  the  interest  of  the  insured,  in  both  the  hull  and  the  freight  See 
2  Phillips  on  Ins.  1853,  271-2,  337  to  340  and  341. 

It  is  therefore  ordered,  that  the  judgment  of  the  court  below  be  avoided  and 
reversed,  and  that  there  be  judgment  in  favor  of  the  plaintiffs  against  the  de- 
fendants, for  the  sum  of  one  thousand  dollars,  with  legal  interest  from  judicial 
demand  ;  and  that  the  defendants  pay  costs  in  both  courts. 


Adam  Wagner  v.  John  Haoan. 

Appeal  will  be  dismissed  where  the  transcript  has  not  been  filed  within  three  Judicial  days  after  the 
return  day,  and  no  extension  of  time  has  been  obtained. 

APPEAL  from  the  Fifth  District  Court  of  New  Orieans,  Buchanan^  J. 
Michel^  for  plaintiff  and  appellant.     Eotelius^  for  defendant 
Buchanan,  J.    A  motion  is  made  to  dismiss  this  appeal  as  not  haying  been 
filed  more  than  three  judicial  days  after  the  return  day. 

The  appeal  was  returnable  the  third  Monday  of  March,  1853 ;  and  the  trans- 
cript was  filed  on  the  5th  of   April,  1853.     An  inspection  of  the  minutes  of 
the  court  shows  that  five  judicial  days  intervened  between  those  dates. 
Appeal  dismissed,  at  costs  of  appellant 
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W.  B.  Partee,  Syndic,  v.  J.  Corning  &  Co. 

«r 
^Iriidio  of  pledgor  alloged,  that  MHfl  reoelraUe  were  pledged  and  delirered  to  defendaDtt  for  sfmal- 
taneoos  adranccs.  He  neither  Impeached  the  good  faith  of  the  transaction,  nor  showed  kdj  injury 
to  creditors,  bat  merelj  otjecied  to  an  informality  In  these  pledges,  by  reason  of  an  omission  to  en- 
dorse tlie  bills  receivable,  as  prescribed  in  the  Art.  8183  C.  G.  Beid:  that  the  syndic  cannot,  np- 
on  a  mere  formality  of  this  sort,  distorb  the  pledge. 

APPEAL  from  the  Third  Dintrict  Court  of  New  Orleans,  Kennedy,  J. 
Hunton  A  Bradford,  for  plaintiff  and  appellant     Benjamin  A  Mieou, 
for  defendants. 

Slidbli^  C.  J.  The  question  we  have  to  determine  is,  whether  a  sufficient 
cause  of  action  was  presented  with  legal  accuracy  and  certainty  on  the  face  of 
the  petition.  The  District  Judge  concluded  this  question  in  the  negative,  and 
in  that  opinion  we  concur. 

The  bills  receivable  were  pledged  and  delivered  to  defendants  for  simultane- 
ous advances,  the  good  faith  of  the  transaction  is  not  impeached,  and  the  ob- 
jection is  merely  to  an  informality  in  these  pledges,  by  reason  of  an  omission 
to  endorse  the  bills  receivable,  as  prescribed  in  Article  3123.  It  is  clear  that 
the  pledgors  could  not  have  set  up  this  objection,  and  we  are  of  opinion  that 
•  the  syndic  cannot,  upon  a  mere  naked  informality  of  this  sort,  disturb  the 
pledge.  Let  it  be  observed,  that  there  is  no  pretence  that  the  pledges  were 
taken  in  bad  faith,  or  that  an  injury  was  done  to  creditors  in  taking  them. 

Then  the  inquiry  remains,  whether  the  subsequent  settlement  of  the 
dOth  of  September,  by  which  Coming  S  Go.  took  the  bills  receivable  in 
settlement  of  the  indebtedness  should  be  disturbed,  upon  the  showing 
made  in  the  petition.  Upon  a  careful  perusal  of  the  petititton,  we  are 
of  opinion  with  the  District  Judge,  that  no  sufficient  ground  for  the  revo- 
catory action  is  distinctly  and  specifically  set  forth.  It  is  not  alleged  that 
this  settlement  was  injurious  to  the  creditors.  The  invalidity  seems  to  rest 
upon  the  assumption,  that  the  contiacts  of  pledge  were  absolute  nullities.  But 
this  is  an  error.  The  syndic  cannot  impugn  them  on  the  mere  ground  of  the 
informality  alleged.  If  therefore  it  be  conceded  that,  after  their  insolvency, 
ParUe  S  Co,  could  not  voluntarily  give  the  property  pledged  to  the  creditor  in 
payment  of  the  debt,  yet  this  being  done,  a  court  of  justice  would  not  set  it 
aside  in  the  revocatory  action,  unless  upon  proof  that  it  was  injurious  to  cre- 
ditors. C.  C.  1973.  For  if  the  settlement  were  set  aside,  the  pledge  would 
be  reinstated ;  and  if  the  property  was  not  more  than  sufficient  to  satisfy  the 
pledge,  the  creditors  would  gain  nothing,  and  the  rescission  would  be  fruitless. 
There  is  not  then  in  this  petition  any  sufficient  allegation  of  injury  or  fraud 
touching  the  settlement;  and  the  ground  upon  which  it  is  really  attacked,  the 
invalidity  of  the  pledge  and  acquisition  of  rights  after  insolvency  to  property 
in  which  the  creditors  had  no  lawful  interest  before,  is  untenable.  The  District 
Judge  has  properly  said,  in  substance,  that  if  the  plaintiff  meant  to  attack  the 
settlement  of  80th  September,  1851,  on  the  ground  that  it  unlawfully  secured 
to  the  defendants  advantages  beyond  their  contracts  of  pledge  to  the  detriment 
of  other  creditors,  the  grounds  of  attack  should  have  been  specifically  and 
dtstiDctly  set  forth. 
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Fartbk  On  the  whole,  after  a  careful  analysis  of  the  petition,  we  think  we  should 

CoRxiNo  *  Co.   not  disturb  the  ruling  of  the  District  Judge,  who,  it  will  be  observed,  has  in  his 
decree  of  dismissal,  reserved  the  plaintiff  a  right  of  further  action. 
Judgment  affirmed ;  costs  of  appeal  to  be  paid  by  plaintiff. 


Wm.  Syer  v.  L.  F.  Bundy — J.  Green,  Warrantor. 

The  rtghtfl  of  a  vendee  are  not  affected  bj  a  noaficatlon  of  an  adrerse  claim,  after  the  aale  ii  com- 
pleted, and  he  ha«  paid  hit  money  and  issued  his  note. 

Under  the  Act  of  1848,  the  Parish  Recorder  is  fully  authoriied,  to  erase  from  his  books  a  mortgage 
lifter  Its  peremption,  and  in  the  absence  of  fraud  one  is  not  b(>und  to  look  beyond  the  certiJIcate 
given  by  (he  recorder  to  that  effect. 

Where  title  is  set  up  under  a  Sheriff  ^s  sale  for  taxes,  it  is  essential  to  show  an  assessment  according 
to  law. 

Such  a  description  of  property  In  a  Sheriff's  deed,  as  "  square  No.  19,  situated  in  Bloomlngdale,'*  is 
insufficient. 

A  prayer  for  general  relief  may  be  available  in  certain  cases,  for  instance,  it  may  be  aptly  called  in 
aid  to  explain  vague  and  obscure  allegations  or  averments,  but  for  no  other  purpose.  , 

In  a  petitory  action,  it  is  not  necessary  for  the  plaintiff  to  show  any  act  of  possession. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Jktrthe,  J. 
c/l  Dualap^  for  plaintiff  and  appellant    Durant  <h  Bomer^  for  defuDdant 
and  warrantor. 

VooKHEKSi  J.  The  plaintiff  and  appellant  claims  the  ownership  of  a  square 
of  ground  situated  in  Bloomingdale,  parish  of  Jefferson,  and  described  in  Buis- 
son's  plan  as  No.  19.  He  alleges  in  his  petition,  that  he  purchased  this  pro- 
perty from  Wiliiam  ^urns,  of  Baltimore,  Md.,  bj  notarial  act,  which  was  duly 
registered  in  the  recorder's  office  of  the  parish  of  Jefferson,  on  the  28th  of 
April,  1853  ;  and  that  said  JHurns^  vendor  owned  and  possessed  said  property 
since  the  year  1837.  He  further  alleges  th^t  the  defendant,  pretending  to  have 
title  to  said  propeity,  has  illegally  taken  possession  thereof  and  refused  to  sur- 
render the  same,  lie  therefore  prays,  that  he  may  be  adjudged  to  be  the  law- 
ful owner  of  said  square  of  ground,  and  that  the  defendant  may  be  condemn- 
ed to  restore  him  the  possession  of  the  same,  and  further  decreed  to  pay  him 
the  value  of  the  rents  of  said  property  from  the  1st  of  May,  1858,  at  the  rate 
of  $300  per  annum. 

The  defendant,  in  his  answer,  after  pleading  tlie  general  issue,  avers  that  he 
holds  the  square  of  ground  in  controversy,  by  purchase  from  John  Gnen^  by 
notarial  act,  dated  the  27th  of  April,  1853,  and  duly  recorded  ;  and  that  his 
vendor  is  bound  to  warrant  and  defend  his  title  to  said  property.  He  therefore 
prays  that  his  said  vendor,  John  Green,  may  be  cited  and  called  in  warranty. 

John  Green,  in  his  answer  to  the  call  in  warranty,  denies  all  the  allegations 
set  forth  in  the  plaintiffs'  petition ;  and  charges,  that  the  title  set  up  by  the 
plaintiff  is  fraudulent  and  simulated,  and  concocted  for  the  purpose  of  defraud** 
ing  him.  He  further  avers,  that  on  the  9th  of  January,  1837,  being  the  pro- 
jector of  the  town  of  Bloomingdale,  he  sold  the  square  of  ground  in  contro- 
versy, to  Michael  Buckley,  for  the  price  of  $1200,  in  his  notes  of  $800  each, 
payable  at  six  months,  and  at  one,  two  and  three  years ;  that  said  notes,  bear* 
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iDg  a  speciftl  mortgage  and  the  vendor's  privilege,  were  duly  registered  in  the  s^n 

mortgage  office  of  the  parish  of  Jefferson,  and  remained  patent  on  the  record  Bto»t. 
up  to  the  day  of  the  sale  by  which  the  plaintiff  acquired  his  title ;  and  that 
the  plaintiff  and  his  vendor  well  knew  that  said  notes  were  still  due  to  him. 
He  farther  avers,  that  on  the  8d  of  January,  1845,  he  purchased  said  property 
at  a  judicial  sile  made  by  the  Sheriff  of  Jefferson,  for  the  payment  of  the 
State  and  parish  taxes,  due  thereon  from  the  year  1889  to  the  year  1844 ;  and 
that  about  one  or  two  years  previous  to  his  conveyance  of  said  property  to  the 
defendant,  he  had  actual  possession  of  the  same.  He  therefore  prays  for  judg- 
ment in  his  favor,  with  costs  and  all  general  relief. 

The  conveyance  from  Buckley  to  BurnSy  is  by  an  act  under  private  signature, 
dated  the  10th  of  June,  1838,  and  registered  in  the  Recorder's  office  of  the 
parish  of  Jeffei-son,  on  the  25th  of  April,  1853.  By  the  terms  of  this  act,  the 
vendee  assumed  the  payment  of  the  notes  executed  by  the  vendor  in  favor  of 
John  Qreen^  and  originally  given  as  the  price  of  said  property.  The  convey- 
ance to  the  plaintiff  was  executed  by  Walter  Carswelly  of  New  Orleans,  as  the 

I  agent  of  William  Bums. 

I  On  the  trial  below,  the  plaintiff  excepted  to  the  admission  of  the  testimony 

of  Mr.  Arnault  and  Mr.  Letois,  who  were  examined  as  witnesses  for  the  war- 
rantor, on  the  grounds  that  *Mt  was  inadmissible  under  the  pleadings,  was  irre- 
levant and  was  res  inter  alioSy  to  which  the  plaintiff,  Si/er^  was  a  stranger." 
The  testimony  of  Mr.  Arnault,  the  Recorder  of  the  parish  of  Jefferson,  shows 
that  John  Green's  mortgage  against  Buckley j  was  canceled  and  erased  by  him 
on  the  25th  of  April,  1853,  on  the  written  application  of  Walter  Carswell,  on 
the  ground  that  both  the  notes  and  mortgage  were  prescribed,  the  registry  of 
which  having  been  made  more  than  ten  years  prior  to  the  application ;  and 
that  previous  to  the  registry  of  the  conveyance  from  Burns  to  the  plaintiff, 
Carswell,  was  informed  that  the  notes  of  Buckley  held  by  Green  were  still  due, 
and  that  Green  had  purchased  the  property  at  a  Sheriff's  sale  for  taxes.  The 
testimony  of  Mr.  Lewis,  the  notary,  shows  that  on  the  day  on  which  the  con* 
veyance  was  completed  and  signed,  but  after  the  notes  and  cash  were  delivered 
to  Carswell  by  the  plaintiff,  the  latter  was  informed  of  John  Greenes  claim. 
This  testimony  only  proves  that  the  plaintiff  was  notified  of  Green's  mortgage 
claim  after  the  consummation  of  the  conveyance  from  Burns  to  him,  and,  con« 
sequcntly,  too  late  to  affect  his  interest.  But  even  admitting  for  a  moment 
that  such  notice  had  been  seasonably  given,  it  is  difficult  for  us  to  perceive  in 
what  manner  it  could  have  affected  the  position  of  the  litigants  The  Recor* 
der  was  fully  authorized  under  the  Act  of  1843,  to  erase  from  his  books  Green's 
mortgage  after  its  peremption,  and,  in  the  absence  of  fraud,  it  is  perfectly  clear 
that  the  plaintiff  was  not  bound  to  look  beyond  the  certificate  given  by  the 
Recorder  to  that  effect.  Hence  there  is  no  necessity  to  notice  the  bill  of  ex- 
ceptions. 

It  is  urged  by  the  warrantor,  that  the  act  sous  seing  prite  from  Buckley  to 
Burns,  was  not  recorded  until  the  25th  of  April;  1853,  and  that  the  act  of  sale 
to  him  from  the  Sheriff  of  the  3d  of  December,  1845,  for  taxes,  was  regularly 
registered.  It  is  not  shown  that  this  sale  was  made  by  virtue  of  a  legal  assess- 
ment  It  is  well  settled,  that  where  title  is  set  up  under  a  Sheriff's  sale  for 
taxes,  it  is  essential  to  show  an  assessment  according  to  law.  6  N,  H.  348.  10 
L.  283.  7  L.  50.  Besides,  the  property  is  described  in  the  Sheriff's  deed  as 
'*  square  No.  19,  situate  in  Bloomingdale/'    Such  a  description  has  been  held 
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Bt"         insufficient    See   Carmiehael  r.  AktJi'i  heirs^  18  L.  R  206,  and  Jaeqvet  t. 
BuHDT.        Kopman^  6  Ann.  542. 

It  is  also  urged  by  the  warmntor,  that  BuckUy  haying  &iled  to  perform  his 
engagements  according  to  the  terms  of  the  sale,  a  commutative  contract  al- 
ways implying  the  resolutory  condition,  he  was  entitled  to  claim  either  the  dis- 
solution of  the  contract,  or  a  specific  performance ;  and  that  it  may  be  de- 
manded either  by  suit  or  exception.  We  are  of  opinion  that  this  point  is  in- 
admissible under  the  pleadings :  there  is  neither  averment  nor  prayer  in  the 
warrantor's  answer  claiming  such  relief  It  is  true,  a  prayer  for  general  relief 
may  be  available  in  certain  cases ;  for  instance,  it  may  be  very  aptly  called  in 
aid  to  explain  vague  and  obscure  allegations  or  averments ;  but  for  no  other 
purpose,  otherwise,  even  though  it  were  not  in  violation  of  the  rules  of  plead- 
ing, we  think  it  would  be  giving  our  sanction  to  a  very  unsafe  precedent  id 
practice.  But  even  conceding,  for  a  moment,  that  the  relief  sought  may  be 
implied  from  the  pleadings,  still  it  is  obvious  that  the  warrantor's  posiUoii  is 
untenable,  because  Buckle^  and  Bums  are  not  parties  to  this  suit  Between 
the  original  parties,  Bvckley  and  Oreen,  it  may  be  safely  conceded,  that  the 
non-payment  of  the  price  may  be  considered  as  an  exception  attached  to  the 
action  and  inseparable  from  the  demand,  and  to  which  the  maxim  of  **  Qum 
temporalia  sunt,^^  may  be  very  properly  applied  ;  but  in  respect  to  the  plain- 
tiff, who  must  be  considered  as  a  third  person,  holding  as  a  purchaser  in  good 
faith  under  the  vendee  of  Buckley^  we  apprehend  the  rule  to  be  totally  differ- 
ent in  its  operations. 

It  is  also  urged  by  the  warrantor  that  neither  Buckley,  nor  Bums,  nor  Syer^ 
ever  had  possession  under  their  titles.  This  is  a  petitory  and  not  a  possessory 
action ;  consequently,  it  is  not  necessary  for  the  plaintiff  to  show  any  act  of 
possession.  Besides,  it  cannot  be  denied  by  Green,  that  his  vendee  was  in 
possession,  for  the  law  considers  the  tradition  or  delivery  of  immovables  as 
always  accompanying  the  public  act  which  transfers  the  property. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  avoided  and  reversed  ;  that  the  plaintiff,  William  Syer,  be  and 
he  is  hereby  adjudged  to  be  the  lawful  owner  of  the  square  of  ground  described 
in  his  petition ;  and  that  the  defendant  surrender  the  same  over  to  him,  and  in 
case  of  his  refusal  to  do  so,  that  a  writ  of  possession  issue  as  the  law  directs ; 
and  that  the  plaintiff  recover  of  the  defendant  the  costs  of  both  courts,  to  be 
taxed.  And  in  relation  to  the  claim  of  the  defendant  against  his  warrantor,  as 
the  evidence  is  considered  insufficient  to  enable  the  court  to  do  justice  between 
the  parties,  it  is  ordered  and  decreed,  that  the  case  be  remanded  for  farther 
proceedings  according  to  law. 

Slidell,  G.  J.  1  concur  with  Mr.  Justice  Voorhies,  in  the  opinion  that  the 
notification  of  Greefi's  claim  to  Syer,  after  the  sale  was  completed,  and  he  had 
paid  his  money  and  issued  his  note,  did  not  affect  Syer^s  rights.  But  upon 
the  question  what  Syer' 9  rights  would  have  been,  if  he  had  been  notified  of 
Green's  claims  before  the  purchase,  it  seems  to  me  unnecessary  to  express  an 
opinion ;  and  I  wish  to  be  considered  as  expressing  none. 
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Succession  of   E.  J.  Walsh. 

SmIi  a  eUne,  **  TUt  certificate  It  transferable  only  on  the  booki  of  tbe  company  and  with  its  con^ 
sent,  by  the  said  Wakk  or  his  attorn^,"  contained  in  a  scrip  (ertiflcate  and  made  ander  a  pro- 
Tision  of  the  diarter  of  the  company,  in  order  to  secore  the  company,  and  if  the  person  named  in 
yie  ccrHflcate  should  be  Indebted  to  the  company  to  enable  it  to  set  off  any  debt  due  to  it  by  snch 
person  against  iriiatit  may  owe  on  the  scrip,  and  eren  where  the  payment  of  the  scrip  is  not  yet 
exigible,  to  keep  a  control  orer  its  own  obligations  as  a  security  for  the  indebtedness  of  the  scrip- 
holder.  Is  notnnlawfU,  and  a  eoort  of  Justice  must  giTc  it  effect  according  to  its  Just  import  and  In 
fUmmentof  the  Intention  of  the  parties  to  the  contract;  therefore,  Bdd :  That  as  the  curator  of 
fha  MKoessioii  of  Waltk^  which  was  indebted  to  the  company  on  a  note  for  $8,176  71,  had  sold  two 
scrip  eertlflcates  for  $S,MO,  the  company  who  had  acquiesced  in  the  conrersion  of  this  asset  into 
money  In  order  to  fscilltate  tbe  admlntetration  of  the  estate  and  the  liquidation  of  its  affairs,  was 
by  reason  of  the  pecular  terms  of  their  contract  with  Walth,  and  the  circumstances  of  the  case, 
eotftled  to  this  flmd  in  preference  to  the  other  creditors  of  the  saccesslon,  and  that  if  Oie  company 
had  chosen  to  resist  the  transfer,  the  court  would  hare  been  bound  to  maintain  them  in  such  re- 


APPE  AL  from  the  Second  District  Court  of  New  Orleans,  Lea,  J. 
Walker  S  Feiree,  for   W.  E.  Leverieh^  curator.     G,  L,  Bright,  for  J. 
Bom  thy  administrator,  Mrs.  B.  Shortridge,  testamentary  executrix,  and  W,  H. 
Offkmandt,  opponents  and  appellants,    if.  M,  Cohen,  for  Crescent  Mutual  In- 
evranee  Company,  opponents  and  appellants. 

Slidkll,  G.  J.  It  may  be  conceded  that  the  company  is  not  entitled  to  a 
prvtUege  upon  the  fund  in  dispute,  using  that  term  in  its  technical  sense.  But 
we  think  the  equity  of  the  company  to  receive  this  fund,  by  reason  of  the  pe- 
culiar terms  of  their  contract  with  Walsh,  and  the  circumstances  of  the  case, 
is  dear. 

The  fund  in  dispute  is  a  sum  of  $2040,  which  came  into  the  curator's  hands 
under  the  following  circumstances :  Walsh  left  at  his  death  two  scrip  certifi- 
cates of  the  Orescent  Insurance  Company,  one  for  $1440,  dated  12th  July, 
18^,  and  one  for  $990,  dated  12th  July,  1851.  These  are  written  obligations 
or  contracts  of  the  company,  signed  by  its  president  and  issued  under  the 
charter.  They  certify  that  Walsh  is  at  that  time  entitled  to  so  many  dollars 
in  the  invested  funds  of  the  company,  and  to  receive  on  the  second  Monday  in 
August  of  each  year,  interest  at  six  per  cent  per  annum,  provided  that  when 
the  losses  and  expenses  of  any  year  shall  exceed  the  premiums  earned  during 
the  same  year,  the  deficiency  is  to  be  provided  for  from  the  aggregate  funds 
of  the  company ;  and  tbe  certificate  is  to  be  surrendered  for  reduction  at  the 
time  the  first  payment  of  interest  shall  be  due,  subsequent  to  such  deficiency 
being  ascertained.  The  certificate  concludes  with  the  following  clause :  *^  This 
certificate  is  transferable  only  on  the  books  of  tbe  company,  and  with  its  con- 
sent by  tbe  said  Walsh  or  his  attorney."  By  the  charter  of  the  company, 
these  certificates  are  redeemable  after  net  profits  of  a  certain  amount  have  been 
accumulated  by  the  company^ 

The  curator  sold  these  certificates  at  probate  sale  for  $2040,  and  took  a  rule 
on  the  company  to  show  cause  why  the  company  should  not  be  ordered  to  per- 
mit transfers  on  its  books,  which  it  bad  refused.  After  hearing  evidence,  tbe 
court  ordered  the  company  to  permit  the  transfers  of  the  scrip,  reserving  to 
the  company  all  its  rights  to  the  proceeds  to  be  exercised  iu  due  course  of  law. 
Under  Uiat  order,  we  consider  the  proceeds  as  representing  the  scrip. 
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SDocnsioif  or  When  A  tableau  of  distribution  was  filed,  the  company,  to  whom  Wal§h  was 
indebted  for  a  note  dated  Ist  June,  1850,  at  12  months,  given  to  cover  premi- 
ums after  12th  July,  1850,  claimed  the  proceeds  of  sale,  which  the  other  cre- 
ditors resisted,  insisting  on  a  pro  rata  distribution  for  the  general  benefit 

Let  us  consider  how  this  matter  would  have  stood  if  Wahh  were  living,  and 
the  judicial  sale  had  not  been  made. 

The  obligation  of  the  company  was  for  the  payment  to  WdUh,  of  a  certain 
sum  of  money  upon  a  certain  contingency  contemplated  in  the  company's 
charter,  with  six  per  cent  interest  meanwhile,  subject  also  to  the  contingency 
therein  contemplated ;  and  the  promise  is  made  with  the  express  reservation 
that  it  shall  not  be  assigned,  in  other  words,  that  no  new  creditor  shall  be  sub- 
Istituted  for  WaUh  without  the  company^s  consent.  There  is  nothing  onlawfal 
in  such  a  stipulation  made  under  a  provision  of  the  charter,  and  a  court  of  jos- 
tice  must  therefore  give  it  effect  according  to  its  just  Import  and  in  fulfilment 
of  the  intention  of  the  parties  to  the  contract  The  obvious  intention  of  this 
clause,  as  deduciblo  from  the  instrument  and  the  charter  under  which  it  was 
executed,  without  the  aid  of  the  parol  evidence  offered  at  the  trial,  was  to  se- 
cure the  company,  if  the  person  named  in  the  certificate  should  be  indebted 
to  the  company ;  to  enable  it  to  set  off  any  debt  due  to  it  by  such  person 
against  what  it  might  owe  on  the  scrip,  and  even  where  the  payment  of  the 
scrip  was  not  yet  exigible,  to  keep  a  control  over  its  own  obligation  as  a  secu- 
rity for  the  indebtedness  of  ths  scripholder.  If  then  Walsh^  supposing  him  to 
have  survived,  had  called  upon  the  company  for  matured  interest,  the  company 
could  have  said,  we  will  credit  it  on  your  note  which  you  have  failed  to  pay ; 
or  if  Walih  had  sold  the  certificates  and  then  required  the  company  to  pennit 
a  transfer  to  his  vendee,  the  company  would  lawfully  say,  **  no — pay  your  note 
first — if  you  do  not,  we  will  pass  the  accrued  and  accruing  interest  to  the  cre- 
dit of  the  note,  and  when  the  principal  of  the  scrip  becomes  exigible,  will  ap- 
propriate it  in  like  manner.  Our  agreement  was,  that  without  our  consent  to 
a  change,  you  should  remain  our  creditor.*' 

The  equity  of  giving  the  company  the  benefits  of  this  agreement,  is  eminent- 
ly apparent,  with  regard  to  the  scrip  certificate  issued  in  July,  1851 ;  for  it 
arose  out  of  the  profits  of  company's  business  for  the  antecedent  3'ear  (the 
company  being  conducted  on  what  is  familiarly  known  as  the  mutual  system) ; 
Walsh's  note  was  for  premiums  of  that  year,  and  the  certificate  was  issued  to 
him  by  reason  of  those  very  premiums. 

Such  would  have  been  Walsh's  position.  Is  the  case  changed  by  his  death  ? 
Clearly  not  The  certificates  passed  as  assets  to  his  succession,  with  precisely 
the  same  limitations  and  distinctions.  The  contract  was  unchanged.  The 
curator  would  not  have  been  allowed  to  collect  the  interest  whilst  the  note  of 
the  deceased  remained  unpaid,  nor  co«ild  he  substitute  a  new  creditor  without 
the  company's  assent 

If  the  company  had  chosen  to  resist  the  transfer,  we  should  have  been  bound 
to  maintain  them  in  such  resistance.  But  it  has  chosen  to  acquiesce  in  the 
conversion  of  this  asset  into  money  in  order  to  facilitate  the  administration  of 
the  estate  and  the  liquidation  of  its  affairs,  and  it  seems  to  us  it  would  be  a 
clear  violation  of  the  terms  and  spirit  of  the  contract,  and  of  the  reservation 
made  in  the  Judges  order,  to  take  the  fund  from  the  company  and  distribute  it 
pro  rata  among  all  the  creditors. 
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This  <»se  is  the  first  of  the  kind  presented  for  the  consideration  of  this  court,    SircciasKni  or 

Walsh. 
and  our  attention  has  not  been  directed  to  decisions  of  other  tribunals  upon 

the  precise  subject     But  we  find  a  very  satisfactory  analogy  in  the  ruling  of 

the  Supreme  Court  of  PennsyWania,  in  Morgan  ▼.  Bank  of  North  America^  8 

Serg.  k  R.  73. 

With  respect  to  the  appellants,  Offensandt^  South  and  Shortrid^e^  we  think 
there  is  no  error  in  the  judgment  below.  They  were  put  down  on  the  previous 
tableau  not  as  privilege  creditors,  but  as  claiming  privileges,  and  moreover  the 
foods  to  be  distributed  under  the  present  tableau  are  new  funds,  not  embraced 
in  nor  concluded  by  the  previous  tableaux. 

We  think  the  judgment  should  be  reversed  as  to  the  Crescent  Insurance 
Company,  and  affirmed  in  other  respects. 

It  is  therefore  decreed,  that  the  tableau  and  judgment  be  amended  as  to  the 
said  Crescent  Mutual  Insurance  Company ;  that  the  sum  of  $2040,  proceeds  of 
sale  of  certain  scrip  of  said  company  in  said  tableau  mentioned,  be  paid  by  the 
said  curator  to  said  company,  by  said  company  to  be  credited  to  said  succes- 
sion upon  the  indebtedness  of  said  succession  to  said  company,  and  that  in  all 
other  respects  the  judgment  be  affirmed.  The  costs  of  the  appeal  to  be  paid 
ooe-half  by  said  succession,  and  the  other  half  by  the  said  Houth,  administra- 
tor, W.  If.  Oj^enmndt,  and  Mrs.  Shortridge,  executrix. 


Hannah  De  Yocno  v.  Abraham  De  Young — B.  Yoste,   Intervenor. 

A  marriage  contract  most  hare  ftall  force  and  effect  between  the  parties  to  it,  nnleM  riUated  by 
fraod. 

It  is  the  duty  of  a  husband  who  administers  his  wife's  separate  property,  to  render  her  a  faithful 
aocoont  of  his  stewardship. 

The  rerdict  of  the  Jury  was  for  $4000,  "  the  Talue  of  paraphernal  property,"  and  the  decree  of  the 
court  was :  That  the  plaintiff  recorer  of  the  defendant  $4000,  "  being  the  amount  of  her  parapher- 
nal property  recelTed  by  him  and  in  his  possession."  Udd  :  The  Judgment  is  a  substantial  com- 
pliance with  the  requirements  of  the  law,  and  is  sufflcienUy  responsive  to  the  rerdict. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  ClarJce,  J. 
Henry  C.  Miller^  for  plaintiff.     A.  Marks,  for  defendant  and  appellant^ 
T.  McKay,  for  intervenor. 

YooBHiES,  J.  This  suit  was  brought  by  the  plaintiff  against  the  defendant, 
her  husband,  for  a  separation  from  bed  and  board,  and  for  the  recovery  of  her 
separate  and  dotal  property.  She  alleges  in  her  petition,  among  other  things, 
that  at  the  time  of  her  marriage,  in  January,  1842,  she  owned  and  possessed 
jewelry,  household  furniture,  a  slave,  cash,  and  other  property,  which  were  con- 
stituted as  her  separate  and  dotal  property  by  a  marriage  contract  with  her 
husband  ;  that  she  has  paid  debts  due  by  her  said  husband  amounting  to  the 
sum  of  $1000  ;  that  her  said  husband  has  assumed  the  administration  of  her 
separate  and  dotal  property,  amounting  in  value  to  the  sum  of  $9000,  which 
he  has  appropriated  to  his  own  use ;  and  that  since  their  marriage,  he  has  pur- 
chased real  estate  and  erected  buildings  thereon,  with  her  separate  funds. 

B.  Yoste,  alleging  himself  to  be  a  creditor  of  the  defendant  on  three  promis- 
sory notes,  intervened  in  the  suit  and  opposed  the  plaintiffs^  claim,  on  the 
ground  of  fraud  and  simulation.  To  his  petition  of  intervention,  the  plaintiff 
pleaded  the  general  issue,  and  also  averred  that  the  alleged  promissory  notes 


546  SUPREME  COURT  OP  LOUISIANA. 

Di  TouKo      were  simulated  and  fraudulent,  and  giren  by  the  defendant  to  the  intenreDor, 
Dk  Touso.     for  the  purpose  of  defeating  her  claim. 

On  this  branch  of  her  demand,  a  judgment  was  rendered  against  her  by  the 
District  Court,  from  which  she  appealed.  It  was  reversed  in  her  fkyor,  and 
remanded  for  further  proceedings,  with  leave  granted  to  the  parties  to  amend 
their  pleadings.     See  6  Ann.  788. 

After  the  cause  was  remanded,  the  plaintiff  filed  a  supplemental  petition, 
claiming  $1000  as  advanced  to  her  husband,  and  also  the  sum  of  $9000  as  the 
value  of  her  separate  and  dotal  effects,  which  he  had  appropriated  to  his  own 
use.  To  this  supplemental  petition,  the  defendant  filed  a  general  denial,  and  a 
plea  in  reconvention  for  the  sum  of  $325,  alleged  to  have  been  expended  by 
him  on  the  separate  property  of  the  plaintiff.  The  intervenor  also  filed  an 
answer,  in  which,  after  pleading  the  general  issue,  he  urged  the  same  grounds 
of  objection  to  the  plaintiff's  demand  as  those  set  forth  in  his  petition  of  inter- 
vention. Subsequently,  the  plaintiff  filed  another  supplemental  petition,  claim- 
ing an  additional  sum  of  $1180  for  the  rent  of  her  separate  property,  which, 
she  alleges,  was  collected  by  her  husband  and  converted  to  his  own  use.  To 
this  supplemental  petition,  the  intervenor  filed  a  general  denial,  and  adopted 
the  averments  contained  in  his  former  answer. 

On  these  pleadings,  the  cause  was  tried  by  a  jury.  From  the  judgment  ren- 
dered on  their  verdict  in  favor  of  the  plaintiff  against  the  defendant,  for  the 
sum  of  $4000,  the  latter  has  appealed. 

As  the  intervenor,  against  whom  there  was  also  a  verdict  and  judgment  in 
favor  of  the  plaintiff,  is  not  a  party  to  this  appeal,  so  it  is  unnecessary  for  us 
to  express  any  opinion  as  to  the  effect  which  should  be  given  to  the  evidence 
in  relation  to  his  interest  in  the  case. 

In  regard  to  the  plaintiff  and  defendant,  it  is  clear  that  the  contract 
of  marriage  between  them  must  have  its  full  force  and  effect,  unless  viti- 
ated by  fraud ;  and  no  such  allegation  has  been  made  by  the  defendant  By 
the  fifth  clause  of  the  marriage  contract  between  the  parties,  it  is  shown  that 
the  plaintiff  brought  in  marriage  her  wearing  apparel,  jewelry,  household  fur- 
niture, and  other  property,  estimated  at  $10,000,  which  the  defendant  acknow- 
ledged to  be  correct.  It  is  also  shown  that  the  defendant  had  in  his  possession, 
shortly  after  the  marriage,  a  large  amount  of  jewelry  belonging  to  the  plain- 
tiff, and  that  he  had  also  collected  rents  arising  from  h^r  separate  property. 
From  this  it  is  reasonable  to  infer,  that  he  had  the  control  and  administration 
of  his  wife's  separate  property.  As  such  administrator,  it  was  his  duty  to 
render  her  a  faithful  account  of  his  stewardship^  We  are  satisfied  from  the 
pleadings  and  evidence  in  the  cause,  that  the  reconventional  demand  of  the 
defendant  was  duly  considered  by  the  jury  in  making  up  their  verdict  In 
fine,  after  a  careful  examination  of  sM  the  facts  of  the  case,  we  are  not  ready  to 
say  that  there  is  any  error  in  their  verdict  to  the  prejudice  of  the  defendant 

The  objection  urged  by  the  defendant,  that  the  judgment  is  not  responsive 
to  the  verdict,  is,  in  our  opinion,  untenable.  The  verdict  is  for  $4000,  "  the 
value  of  paraphernal  property,''  and  the  decree  is,  that  the  plaintiff  recover  of 
the  defendant  $4000,  **  being  the  amount  of  her  paraphernal  property  received 
by  him  and  in  his  possession."  This,  in  our  opinion,  amounts  to  a  substantial 
compliance  with  the  requirements  of  the  law. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis» 
trict  Court  be  affirmed,  with  costs  of  both  courts  to  be  borne  by  the  I4>pellant 
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S.  Bell  v.  P.  A.  Hardy  &   Co. 

The  inaction  of  a  creditor  for  many  years  after  his  debtor  had  made  a  ce^Ho  honorumy  and  who 
was  placed  on  the  bilan,  and  noUce  to  him  wan  placed  in  the  post  office,  directed  lo  his  place  of 
residence,  afford  a  strong  presumption  that  the  credi  tor  received  actual  notice  of  the  proceed- 
ings. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Augustin,  J. 
ff.  Gaithfir,  for  plaintiff  and  appellant     Hamner  &  RaySy  for  defendants. 

Buchanan,  J.  In  the  month  of  February,  1854,  plaintiff  took  out  a  fieri 
/ueia$,  upon  a  judgment  recovered  by  him  in  June,  1847,  against  the  defen- 
dant, in  the  Fifth  District  Court  of  New  Orleans.  The  defendant  ruled  plain- 
tiff to  show  cause  why  his  Ji.  Ja.  should  not  be  quashed,  on  the  ground  that 
defendant  had  made  a  C€i%u>  honorum  in  the  Third  District  Court,  in  and  for 
the  parish  of  Jefferson,  in  1848,  to  which  cession  plaintiff  was  a  party. 

The  only  question  which  we  have  to  decide  is,  whether  plaintiff  was  in  fact 
a  party  to  the  insolvent  proceedings  of  defendant.  A  transcript  of  the  record 
of  P.  A.  Hardy  v.  His  Creditors^  is  in  evidence.  From  this,  it  appears  that 
plaintiff  was  put  upon  defendants'  bilan,  as  creditor  of  two  promissory  notes, 
for  five  hundred  dollars  each  (corresponding  to  the  debt  for  which  plaintiff  had 
obtained  judgment).  The  meeting  of  creditors  took  place  on  the  20th  of 
May,  1848,  before  a  notary  public,  in  the  parish  of  Jefferson,  who  certifies,  in 
his  proces  verbal^  that  the  creditors  mentioned  in  the  schedule  were  notified 
by  him  of  the  time  and  place  of  meeting,  by  written  notices  delivered  to  each 
of  them  and  put  into  the  post  office  in  the  city  of  Lafayette.  The  plaintiff 
being  a  resident  of  another  parish,  the  proper  mode  of  notif3'ing  him,  was  by 
a  letter  addressed  to  him  by  the  notary.  Act  of  1817,  sec.  8.  Civil  Code, 
Art  3054. 

His  inaction,  during  so  many  years  afterwards,  affords  a  strong  presump- 
tion, that  the  notice  came  into  his  hands :  although  the  dispatch  of  the  letter, 
which  is  proved  by  the  notary's  certificate,  seems  to  satisfy  the  law.  Moore 
Y.  Jacobs^  8d  La.  Rep.  625. 

Judgment  affirmed,  with  costs. 


N.  Hampton  v.  J.   S.   Morgan. 

The  olgect  of  registry  both  of  sales  and  mortgages,  being  to  gire  notice  to  the  public,  the  object  Is 
fulfilled,  no  matter  whether  the  proof  on  which  the  recorder  acts,  was  formal  or  Informal.     * 

APPEAL  from  the  District  Court  of  the  Parish  of  East  Baton  Rouge,  Rolert- 
ion,  J.     A.  M.  Dunn,  for  plaintiff.     Cynts  Bailiffs  for  defendant  and 
appellant     Davidson  <£  McHatton,  for  Strieiland, 

Slibbll,  C.  J.     We  think  it  a  sufficient  reason  for  affirming  the  judgment, 
that  the  conveyance  to  Hampton  was  recorded  in  the  conveyance  office  before 
Morgan  acquired  any  right ;  and,  in  our  opinion,  if  the  Recorder  of  Convey- 
70 
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fiAMPTosf  ances  does  put  a  sale  under  private  signature  on  the  record,  the  question 
MuBQAx.  whether  he  does  so,  on  sufBcient  proof,  is  immaterial,  so  far  as  concerns 
the  question  of  notice  to  the  public.  It  has  been  so  held  in  case  of  registry 
of  mortgages,  by  private  writing,  and  we  are  aware  of  no  legislation  exclud- 
ing registries  of  conveyances  from  the  same  equitable  doctrine.  The  object  of 
registry,  both  of  sales  and  mortgages,  is  notice  to  the  public ;  and  this  object 
is  fulfilled,  no  matter  whether  the  proof  on  which  the  Recorder  acts  was  for- 
mal or  informal. 

It  will  be  observed  that  the  statute  of  1846,  entitled  an  Act  to  create  the 
ofSce  of  Recorder  for  the  several  parishes  of  the  State,  (the  parish  of  Orleans 
excepted,)  enacts  in  its  second  section,  "  that  the  Recorders  shall  he  recorder 
of  mortgages,  register  of  eontey ances  and  marriage  contracts,  recorder  of  births 
and  deaths^  and  keeper  of  marks  and  brands,  and  he  shall  be  entitled  to  the 
same  perquisites  and  emoluments  as  are  allowed  by  the  registry  laws  to  offi- 
cers performing  similar  duties ;  and  shall  be  liable  to  the  same  responsibilities 
as  are  now  imposed  by  law  on  the  officers  discharging  those  duties.''  And  hy 
the  third  section  of  the  Act  to  create  a  Register  of  Conveyances  for  New  Or- 
leans, it  was  enacted,  that  whenever  acts  of  transfer  shall  have  been  passed 
under  private  signature,  said  Register  shall  register  them  in  toto,  with  an 
act  ascertaining  the  signatures,  if  the  contracting  parties  wish  the  registry  of 
the  act  to  be  accompanied  with  an  act  ascertaining  their  signatures.  Statutes 
of  1827,  p.  VIS.  Act  of  1828,  p.  94,  sec.  4.  See  also  Ells  v.  Sims^  2  Ann, 
251.     Merchants'  Bank  v.  Bank  of  the  United  States,  2  Ann.  661. 

Judgment  affirmed,  with  costs. 

VooKHiEs,  J.,  Buchanan,  J.,  and  Spofford,  J.,  concurring. 
OoDEN,  J.,  concurring  in  the  judgment  on  other  grounds. 


City  of  New  Orleans  v.    Cordeviolle. 

SLtDELL)  Cv  J.  In  this  cause^  the  appellant  has  filed  no  points  lit>r  pre- 
sented any  argument  It  was  probably  the  view  of  counsel  to  abide  the 
result  of  the  cases  of  the  City  v.  Grailhe,  and  the  City  t.  SU  R&me^^  VTe 
find  no  error  in  the  judgment,  and  it  is  the  opinion  of  the  majority  of  the 
court,  that  it  be  affirmed^  with  costs. 

Buchanan,  J«,  dissenting,  so  far  as  relates  to  the  railroad  tax. 
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Samuel  Dowty  v-  W.   C.  Tkmpletox  et  al. 

PlalntUTs  sIatc  went  on  board  of  a  steamship  to  sell  mOk  to  the  steward  of  the  cabin.  The  planks 
which  const! tttted  the  staging  slipped^  the  slaTe  fell  into  the  river  and  was  drowned  ;  the  plaintiff 
sned  the  owner  and  master  of  the  Tessel  for  the  value  of  the  slave  as  damages,  on  the  ground 
that  they  neglected  to  have  a  proper  means  of  communication  between  the  steamer  and  the  shore. 
ffMd  :  The  master  and  owner  were  under  no  legal  obligation  to  provide  for  the  slave  the  means  of 
inp-esa  and  egress  to  and  from  the  vessel. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynold$^  J. 
Ogden  di  Leoty^  and  Cotton,  for  plaintiff.     Clack,  for  defendants 

Buchanan,  J.  (Yookhies,  J.,  and  Ooden,  J.,  absent)  The  slave  of  plain? 
tiff  went  on  board  of  a  steamship  moored  alongside  of  a  wharf  in  the  port  of 
New  Orleans,  to  sell  milk  to  the  steward  for  the  use  of  the  cabin  ;  and  on  his 
return  ashore,  fell  into  the  river  between  the  ship  and  the  wharf,  by  the  slip- 
ping of  the  planks  which  constituted  a  staging,  and  was  drowned. 

The  plaintiff  claims  the  value  of  the  slave,  as  damages^  from  the  owner  an4 
master  of  the  ship  in  $olido,  on  the  ground  that  they  neglected  to  have  a  pro- 
per and  sufficient  staging,  or  means  of  communication,  between  the  vessel  and 
the  shore ;  and  also  because  the  vessel  was  not  moored  to  the  wharf  in  a 
proper  manner. 

The  slave  was  not  employed  on  board  the  vessel  as  one  of  the  cjrew,  nor  as 
a  laborer  in  discharging  or  loading  her ;  neither  was  he  a  passenger  on  board. 
It  is  not  perceived  by  us  that  the  master  or  owner  of  the  ship  was  under  any 
legal  obligation  to  provide  for  him  the  means  of  ingress  and  egress  to  and  from 
the  ship. 

The  plaintiff  has  no  action  against  the  defendants  for  the  loss  of  his  slave, 
under  the  circumstances. 

Judgment  of  the  District  Court  reversed,  and  judgment  for  defendants,  with 
costs  in  both  courts. 

Rehearing  refused. 


Robert  Moores  v.  Heinn,  Roberts  &  Co. 

The  furnisher  of  materials  who  has  contracted  with  the  undertaker,  has  no  action  against  the  owner 
who  has  paid  the  undertaker.  The  n^ere  fact  that  the  proprietor  has  aQcepted  and  paid  orders 
drawn  on  him  by  the  undertake.*  in  favor  of  the  material  man,  does  not  bind  him  beyond  his 
actual  acceptances. 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Clarl-e,  J. 
Michel,  for  plaintiff  and  appellant.     Elliott,  Jourdan^  and  Beerher,  for 
defendants. 

SporFORD,  J.     We  find  no  plausible  ground  in  the  record  for  disturbing  tb^ 
judgment  of  the  cour:t  bclow^ 
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MooKKs  T£\^Q  (defendants  entered  into  a  particular  partnership  for  the  purpose  of  bnilci- 

Hbiks  it  al.  ing  sonic  stables,  sheds,  &c.,  upon  certain  premises  in  Lafayette,  which  they 
had  leased  as  a  stock  yard.  They  employed  one  Wiriz  as  undertaker,  to  fur- 
nish the  lumber  and  put  up  the  buildingti,  and,  as  he  testifies,  paid  him  in  full 
both  for  the  materials  and  the  work. 

The  plaintiff,  a  lumber  merchant,  proves  that  he  furnished  these  materials  to 
WirUf  upon  Wirtz's  order,  and  that  the  receipts  "were  always  given  by  him. 

The  furnisher  of  materials,  who  has  contracted  with  the  undertaker,  has  no 
action  against  the  owner  who  has  paid  the  undertaker.  The  mere  fact,  that 
the  proprietor  has  accepted  and  paid  orders  drawn  on  him  by  the  undertaker 
in  favor  of  the  material  man,  docs  not  bind  him  beyond  his  actual  acceptan- 
ces. 

If  the  petitioner,  as  furnisher  of  materials,  wished  to  secure  any  rights 
against  these  defendants  as  proprietors,  he  should  have  pursued  the  course 
prescribed  for  his  benefit,  by  the  Act  of  March  18th,  1844,  (Session  Act-s  p. 
34).     Having  failed  to  do  so,  he  must  pay  the  penalty  of  his  negligence. 

The  judgment  dismissing  his  demand,  is  therefore  affirmed^  with  costs. 


501080  William  Mithoff  v.  Daniel  8.  Dkweks  and  John  Slidell. 

A  Judgment  requiring  a  Sheriff  to  make  a  deed  in  conformity  to  hii  at^judication,  rendered  on  a  rale 
taken  against  the  Sheriff  for  that  purpose,  and  not  appealed  from  within  the  time  allowed  by  law, 
is  final  and  irrevocable,  and  a  deed  made  In  obedience  to  the  order,  will  prevail  against  a  seixnre 
of  the  property  made  previous  to  its  execution. 

Where  a  party  vhows  a  Judgment  of  a  court  of  competent  Jurisdiction,  an  execution  issued  thereon, 
and  a  Sheriff's  deed  to  the  property  made  under  that  execution,  the  presumption  of  law  is,  thai 
the  proceedings  have  been  legally  conducted. 

In  attachment  proceedings,  notice  posted  either  at  the  door  of  the  courthouse  or  of  the  parish 
church,  stands  in  the  place  of  citation— if  this  formality  Is  omitted,  it  is  fatal.  But  where  the  ob- 
jection is  set  up  by  one  who  is  not  a  party  to  ttie  proceedings,  In  order  to  avail  himself  of  the  ob- 
jection, he  must  prove  that  this  essential  formality  was  omitted,  although  such  proof  iuTolTes  a 
negative. 

Formerly,  the  First  District  Court  of  Louisiana,  held  its  sessions  in  the  parish  of  Orleans,  and  its  ju- 
risdiction extended  over  the  parish  nf  Jefferson.  The  Slieriff  of  the  parish  of  Orleans  coold  not 
legally  kerve  process  out  of  the  limits  of  his  parish— process  in  the  parish  of  Jefferson  was  served 
by  tlie  Sheriff  of  that  parish.  But  where  an  attachment  issued  from  the  First  District  Court  of 
Louisiana,  although  it  rould  only  have  been  levied  on  property  in  Jefferson  by  the  Sieriff  of  Jef- 
ferson, yet  the  notices,  which  the  law  required,  were  propel  ly  posted  on  the  door  of  the 
parish  church  of  the  parish  of  Orleans,  or  that  of  the  door  where  the  First  pistrlct  Court  of  Louisi- 
ana was  held,  and  could  only  have  been  posted  by  the  Sheriff  of  the  latter  parish. 

Under  the  facts  of  the  case,  although  the  Sheriff's  return  could  not  be  found,  It  was  presumed  that 
be  had  given  the  proper  notice  of  seizure  under  an  attachment. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Ktnnedy,  J. 
Roselim,  and    CJiarhs  Fitz,  for  plaintiff  and  appellant.     T.  A.  Clarke^ 
and  F.  A.  Bradford^  for  defendants. 

Ogiikn,  J.     (Slidell,  C.  J.,  and  Bitiianan,  J.,   declined  sitting.)     This  suit 

commenced  by  an  injunction  sued  out  by  the  plaintiff  to  prevent  the  defen- 

'    daut,  Deicees,  as  Sheriff  of  the  parish  of  Jefferson,  from  selling  a  tract  of  land 
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which  he  had  seized  to  satisfy  an  execution  issued  at  the  instance  of  the  de-        Hirnorr 
fendani,  Slidell,  as  subrogated  to  the  rights  of  Dusuau,  who  had  obtained  a  .  dkwbbs'kt  al. 
judgment  in  the  parish  court  of  New  Orh'ans  against  C/iarlet  F.  Zimple. 

The  plaintiff  in  his  petition,  alleges  that  he  was  then  in  the  actual  popscs- 
sion  of  the  property  seized  by  the  Sheriff  and  had,  for  many  years  past,  peace- 
ably possessed  it  as  owner ;  that  he  was  disturbed  in  that  possession  by  the 
defendants,  under  the  seizure  made  by  Dewees  to  satisfy  the  claim  of  Slidell, 
which  the  plaintiff  further  alleges,  had  been  paid  and  satisfied  by  certain 
notes,  the  property  of  Zimple,'  which  had  been  pledged  for  security  of  the 
debt  for  which  the  judgment  against  Zimple  was  obtained.  The  defendants 
answered  by  pleading  the  general  denial  and  alleging  that  the  property  belonged 
to  Zimple,  and  was  subject  to  the  execution  against  him.  While  this  injunc- 
tion suit  was  pending,  Slidell  caused  executions  to  issue  on  two  other  judg- 
ments rendered  in  his  faror  against  Zimple,  and  the  Sheriff  made  seizure  un- 
der them  of  the  same  property,  the  sale  of  which  the  plaintiff  also  enjoined 
on  the  same  grounds.  The  cases  were  tried  together  and  the  injunction  sus- 
tained, as  to  two  of  the  executions,  on  the  ground  that  the  plaintiff  had  a  right 
to  require  the  imputations  of  certain  sums,  proceeds  of  the  notes  pledged,  to  be 
made,  to  he  made  to  the  extinguishment  of  the  judgments  in  these  cases;  but 
in  regard  to  one  of  the  executions  for  $1650,  the  judgment  of  the  court  below 
dissolved  the  injunction,  with  interest  and  damages.  The  defendants  have 
appealed  in  one  case,  and  the  plaintiff  in  the  other,  and  both  appeals  are  now 
before  us. 

The  first  question  we  are  called  on  to  decide,  is  the  question  of  title.  If  the 
plaintiff  was  the  real  owner  of  the  property  seized  under  the  several  execu- 
tions in  favor  of  Slidell  against  Zimple,  or  if  he  has  a  title  which  the  latter  is 
not  permitted  to  attack,  the  questions  in  regard  to  the  imputation  of  payment 
and  extinguishment  of  the  claims  of  Slidell  against  Zimple,  need  not  be  in- 
quired into. 

The  plaintiff's  title  to  the  property  was  acquired  in  the  following  manner: 
He  instituted  a  suit  against  Zimple  in  the  year  1838,  by  attachment,  alleging 
that  he  was  his  creditor  for  the  sum  of  $4000,  and  that  Zimple  had  removed 
permanently  from  the  State — a  judgment  was  rendered  in  his  favor  for  the 
sum  of  $3870,  and  under  an  execution  issued  on  that  judgment,  the  Sheriff 
^ized  the  property  which  had  been  attached,  consisting  of  the  undivided  three- 
fourths  of  a  tract  of  four  acres  of  land  in  the  parish  of  Jefferson,  fronting  on 
the  river  Mississippi.  On  the  1st  of  July,  1843,  the  property  thus  seized  was 
offered  for  sale,  and  Mithoff  made  the  last  and  highest  bid  for  it,  but  no  sale 
took  place,  as  Mr.  Garcia,  who  was  then  Sheriff,  states  in  his  testimon}^  "  on 
account  of  the  mortgages  and  judgments  existing  on  the  property."  Mithoff, 
by  his  counsel,  took  a  rule  on  the  Sheriff  to  show  cause,  why  he  should  not 
make  a  deed  to  him,  in  pursuance,  as  was  stated  in  the  rule,  of  the  adjudica- 
tion. On  the  4th  of  December,  1848,  a  judgment  was  rendered  on  the  rule 
by  the  Fifth  District  Court,  where  the  suit  was  pending,  in  which  the  court 
says :  "  Considering  Articles  679  and  084  of  the  Code  of  Practice,  and  that  all 
the  mortgages  preceding  that  of  plaintiff,  are  judicial  and  not  special  mortga- 
ges, and  which  do  not  prevent  the  adjudication,  it  is  ordered,  that  said  rule 
be  made  absolute,  and  that  the  Sheriff  of  the  parish  of  Jefferson  proceed  to 
make  to  William  Mithoff,  a  Sheriff's  deed  of  the  property  adjudicated  to 
him." 
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HiTHorr  This  order  was  not  complied  with  by  Mr.  Garcia^  who  was  the  Sheriff.     His 

DiwBKs  BT  AL.  .successor  in  office  was  the  defendant,  Dewees,  and  when  in  1847,  he  made  the 
seizures  of  the  property  under  SlidelPs  executions,  there  existed  this  order, 
which  not  having  been  appealed  from,  had  become  final  and  irrevocable,  direct- 
ing a  Sheriff  *s  deed  to  be  made  to  the  plaintiff.  Subsequently,  in  1851,  and 
pending  this  controversy,  the  successor  in  office  of  Dewees,  executed  the  deed 
to  Mithoffy  in  compliance  with  an  order  of  the  court,  directed  to  him,  and  this 
was  the  completion  of  plaintiff  ^s  title,  which  was  then  put  on  record. 

The  defendants,  in  their  answer,  have  not  pleaded  that  the  title  of  Mithoff^ 
derived  under  those  proceedings,  is  null  and  void,  on  account  of  any  defects  or 
irregularities  in  the  proceedings,  but  it  is  urged  in  argument,  that  the  whole 
proceedings  were  absolutely  null  and  that  the  property  belonged  to  Zimple^ 
and  was  liable  to  seizure  for  his  debts.     The  grounds  are : 

1st  That  the  Sheriff  did  not  comply  with  Art  254  of  the  Code  of  Practice, 
which  directs,  that  in  case  the  defendant  is  absent  or  resides  out  of  the  State, 
the  Sheriff  shall  serve  the  attachment  and  citation,  by  affixing  copies  of  the 
same  on  the  door  of  the  parish  church  of  the  place,  or  to  that  of  the  room 
where  the  court  in  which  the  suit  is  pending,  is  held. 

2d.  That  there  was  in  reality  no  adjudication  of  the  property  by  the  Sheriff 
to  Mithoffy  and  consequently  no  sale. 

The  plaintiff  having  shown  a  judgment  of  a  court  of  competent  jurisdic- 
tion, an  execution  issued  thereon,  and  a  Sheriff's  deed  to  the  property  made 
under  that  execution,  the  presumption  of  law  is,  that  the  proceedings  have 
been  legally  conducted^the  plaintiff  thereby  shows  such  jmiRa/a«t«  evidence 
of  a  valid  transfer  of  the  property  to  him,  as  to  throw  the  burthen  of  proof  on 
the  defendants,  and  require  that  they  should  destroy  that  legal  presumption  by 
establishing  the  existence  of  such  nullities  in  the  proceedings,  as  to  render  the 
title  void.  McDonogh  y,  Oravier^  0  L.  R.  This  principle  is  well  settled,  and 
were  it  otherwise,  little  faith  or  reliance  could  bo  placed  on  titles  derived  under 
judicial  proceedings. 

The  nullity  which  is  alleged  to  consi&t  in  the  want  of  citation  is  an  absolute 
one,  and  if  it  is  established  as  a  fact  thj^t  the  judgment  in  favor  of  Mithoff 
against  Zimple^  was  rendered  without  citation,  the  defendants  had  a  right  to 
disregard  the  whole  proceeding  and  levy  on  the  property  as  belonging  to  the 
judgment  debtor.  It  is  argued  that  this  fact  is  sufficiently  established  by  the 
return  of  the  Sheriff  of  the  parish  of  Jefferson,  who  levied  the  attachment, 
which  shows  no  posting  either  at  the  door  of  the  courthouse  or  of  the  parish 
church.  The  notice  of  the  proceedings  thus  required  to  be  given,  has  always 
been  considered  as  standing  in  place  of  citation,  and  if  Uiis  formality  was 
omitted,  the  defect  is  a  fatal  one. 

The  cases  referred  to,  of  Arentler  v.  ^ank  of  the  United  States^  12  Rob. 
467,  and  Putnam  v.  Grand  Gulf  Bank^  8  Rob.,  were  appeals  taken  in  the 
attachment  suits,  and  where  the  objection  was  taken  by  the  defendants,  that 
these  formalities  had  been  omiClcd  and  there  was  no  question  as  to  the  fact 
In  the  present  case,  the  objection  is  set  up  by  one  who  was  not  a  part^  to  the 
proceedings,  and  who,  in  order  to  avail  himself  of  the  objection,  must  prove 
that  this  essential  formality  was  omitted,  although  such  proof  invokes  a  nega- 
tive. The  return  of  the  Sheriff  of  the  parish  of  Jefferson  is  relied  on  as  fur- 
nishing this  proof  If  that  return  stood  alone  unconnected  with  other  pro- 
ceedings in  the  case,  and  other  proof,  it  might  be  considered  as  sufficient  evi- 
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dence  to  establish,  that  the  formality  of  posting  the  attachment  and  citation  Mmiorr 
had  been  omitted  ;  bat  on  examining  further,  it  is  found  that  no  such  inference  Drwus'r  al. 
can  be  properly  drawn.  The  suit  was  instituted  in  the  First  District  Court  of 
Louisiana,  in  whose  jurisdiction  was  embraced  the  parish  of  Jc£ferson,  where 
the  property  attached  was  situated.  This  court  was  held  in  the  parish  of 
Orleans,  and  all  process  issued,  which  was  required  to  be  served  within  the 
parish  of  Jefferson,  was  served  by  the  Sheriff  of  that  parish.  The  Sheriff  of 
the  parish  of  Orleans  could  not  legally  serve  process  out  of  the  limits  of  his 
own  parish,  and  the  attachment  in  this  case  was  accordingly  sent  to  the  parish 
of  Jefferson,  to  be  executed  by  the  Sheriff  of  that  parish,  whose  return  states, 
that  on  the  4th  of  November,  1838,  he  attached  the  property  therein  described. 
The  Sheriff  of  Jefferson  had  no  other  duty  to  perform  but  that  of  seizing  and 
taking  into  his  possession  the  property  to  be  attached,  and  he  could  make  no 
other  or  further  return  than  that  which  he  did  make.  The  law  required  that 
the  posting  should  be  made  at  the  door  of  the  parish  church  of  the  place,  or 
that  of  the  room  where  the  court,  in  which  the  suit  was  pending,  was  held — 
this  was  in  the  parish  of  Orleans,  and  therefore  could  only  have  been  legally 
done  by  the  Sheriff  of  that  parish.  The  presumption  of  law  is,  as  between 
these  parties,  that  the  Sheriff  of  Orleans  did  perform  that  duty,  for  it  was  the 
basis  of  the  subsequent  action  of  the  court  in  rendering  the  judgment  This 
presumption,  however,  would  yield  to  contrary  proof.  The  judgment,  which 
had  that  essential  formality  as  its  basis^  was  rendered  on  the  17th  of  April, 
1839.  The  seizures  of  the  property  creating  the  disturbance  complained  of, 
were  made  in  1847,  and  the  trial  of  these  cases  took  place  in  1852,  up  to  which 
time  the  record  affords  no  proof  of  a  denial  having  been  made,  that  the  She- 
riff had  omitted  his  duty  in  that  respect  It  is  unnecessary  to  decide  whether 
after  the  lapse  of  so  long  a  time,  at  the  suit  of  one  who  was  not  a  party  to  the 
proceedings,  the  &ct  alone  that  no  return  could  be  found  among  the  papers  of 
a  suit  showing  that  the  defendant  was  ever  cited,  would  be  sufficient  of  itself, 
without  other  proof,  to  destroy  the  presumption  that  there  had  been  a  legal 
citation.  Such  a  doctrine  would  certainly  create  alarm  and  anxiety  among 
those  whose  titles  repose  on  the  judgments  of  courts  of  justice.  They  are 
considered  as  muniments  of  title,  and  are  preserved  in  the  permanent  records 
of  the  country,  while  the  acts  of  ministerial  officers  who  execute  the  process 
of  the  courts,  are  frequently  preserved  only  on  loose  sheets  of  paper,  constant- 
ly liable  to  be  lost  or  mislaid. 

In  this  case,  evidence  has  been  given  which,  we  think,  supports  the  legal 
presumption  that  the  Sheriff  of  Orleans,  whose  duty  it  was,  did  post  the  at- 
tachments and  citations  as  required  by  law.  That  evidence  consists  of  extracts 
from  the  docket  kept  by  the  clerk  of  the  court,  and  from  the  books  of  C.  F. 
Hazey^  the  former  Sheriff  of  the  parish  of  Orleans.  By  the  first,  it  appears  that 
the  clerk,  on  the  15th  January,  1839,  issued  copies  of  the  petition,  attachment 
and  citation.  The  title  of  the  suit  of  Mithoff  v.  Zimple^  appears  entered  on 
the  books  of  the  Sheriff,  Hozey^  with  the  regular  charges  for  service  of  the 
citation  and  attachment,  and  an  entry  in  the  following  words:  Received,  Janu- 
ary 15  ;  no  property  found.  Returned  20th  of  February,  1889.  The  date  of 
this  entry  corresponds  with  the  date  of  the  entry  on  the  docket,  of  the  copies 
having  been  issued.  The  testimony  of  a  deputy  clerk  of  the  Fifth  District 
Court,  which  succeeded  to  the  First  District  Court,  in  which  the  suit  was 
brought,  shows  that  he  made  a  search  in  the  papers  for  the  citation,  and  that 
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Mirnorr  it  could  not  be  found.  We  think  this  evidence  is  sufficient  to  rebut  any 
Dbwi  k8  bt  al.  inference  to  be  drawn  from  the  non-production  of  Sheriff  Hotey^i  return, 
that  the  attachment  and  citation  were  not  properly  posted.  We  are  satis- 
fied by  it,  that  a  return  was  made  which  was  lost,  and  under  those  circum- 
stances, the  presumption  must  still  remain,  that  all  things  were  rightly  done ; 
the  contrary  proof  does  not  and  cannot  appear,  as  the  return  has  been  lost. 

It  has  been  contended,  that  even  conceding  the  citation  was  posted  by  the 
Sheriff  of  Orleans,  yet  the  proceedings  based  upon  an  attachment  previously 
issued,  and  after  issue  had  been  joined,  could  not  be  cured  by  subsequent  cita- 
tion. 

The  answer  of  the  attorney  appointed  to  represent  the  absent  defendant, 
was  filed  on  the  12th  of  December,  and  the  process  issued  to  the  Sheriff  of 
Orleans,  on  the  15th  of  January  following.  We  have  no  doubt,  that  after  the 
attorney  filed  the  answer,  it  was  discovered  that  the  attachment  and  citation 
had  not  been  posted,  and  that  the  cause  was  delayed  to  have  that  essential 
formality  fulfilled,  but  as  propei*ty  of  the  defendant  had  been  attached  and 
was  then  under  seizure,  we  cannot  perceive  why  the  posting  might  not  be  sub- 
sequently made.  The  question  is,  whether  at  the  time  the  judgment  was  ren- 
dered, the  defendant  had  been  cited  by  the  service  of  the  attachment  in  the 
manner  required  by  law.  The  fact,  that  no  definult  was  taken,  and  no  answer 
was  filed,  after  the  service  of  citation  had  been  properly  made,  are  relative 
nullities,  which  the  party  defendant  might  have  availed  himself  of  by  appeal 
or  action  of  nullity,  but  which  the  defendants  have  no  right  to  plead. 

On  the  second  ground  of  objection  to  the  plaintiffs^  title,  that  there  was  no 
adjudication,  we  are  of  opinion  that  the  judgment  of  the  court  on  the  rule  taken 
by  the  plaintiff,  to  compel  the  Sheriff  to  make  him  a  deed,  in  pursuance  of  the 
adjudication,  is  conclusive — that  matter  has  been  adjudicated,  and  is  a  part  of 
the  record  in  the  attachment  suit,  and  we  can  no  more  disregai-d  it,  than  we 
can  the  judgment  establishing  the  p)aintiff*s  claim  against  Zimple.  In  the 
absence  of  any  charge  of  fraud  or  collusion  between  Mithiff  and  Zimple^  there 
is  no  reason  why  the  defendants  should  not  be  concluded  by  the  judgment  of 
the  court  affirming,  that  there  was  an  adjudication,  and  ordering  the  Sheriff  to 
complete  the  title  by  a  deed. 

We  are  therefore  of  opinion,  that  the  plaintiff  has  a  good  and  valid  title  to 
the  property  claimed  by  him,  and  that  the  injunctions  ought  to  have  been  per- 
petuated in  both  cases. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  court  below 
be  reversed,  and  that  there  be  judgment  in  favor  of  the  plaintiff,  perpetuating 
the  injunction,  the  defendants  to  pay  costs  in  both  courts. 
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E.  M.  Thompson  et  al.  v.  A.  Womack  et  al. — A.    Womack  et  al.  v. 
E.  M.  Thompson  et  al. — Consolidated  Cases. 

By  the  common  law,  which  prevails  in  Mississippi,  slaves  are  regarded  as  chattels,  and  as  title  to 
such  property  may  be  made  by  parol,.parol  evidence  is  admissible  to  establish  the  gift  of  a  slave 
made  in  that  SUte. 

A.  MeJf.  gave  to  his  daughter  Jfary,  for  her  separate  ase  and  benefit,  and  that  of  her  children,  the 
slave  LeUjft  vith  the  express  understanding  that  she  was  in  no  manner  to  be  subiject  to  the  debts 
of  her  husband,  or  to  be  sold  by  him.  The  gift  was  made  in  Mississippi,  and  by  parol.  The  mother 
died  leaving  children,  and  her  husband  and  grandfather  agreed  that  the  slave  should  be  left  with 
the  former  for  the  benefit  of  her  children.  The  husband  married  a  second  time,  and  having 
iksne  by  that  marriage  also,  the  question  was  as  to  the  rights  of  the  two  setts  of  children  to  the 
slave  Zetty.  Hdd  :  This  agreement  by  AUoBOTtder  TKompton^  the  husband,  with  the  grandfather 
who  made  the  gift,  must  be  viewed  in  the  light  of  a  famUy  settlement  and  arrangement  for  the 
benefit  of  the  children,  which,  according  to  the  principles  of  equity,  the  father  {AlexofSSsr  Thomp- 
9on)  himself.  If  living,  would  be  estopped  by  his  acts  and  declarations  from  disputing ;  and  al- 
though, aa  to  creditors  or  other  subsequent  bona  fld€  purchasers,  it  may  not  have  been  binding, 
we  think,  in  determining  the  rights  of  the  two  setts  of  children,  a  court  of  equity  ought  to  regard 
and  enforoe  it. 

At  common  law,  although  chattels  may  be  conveyed  by  parol,  yet  a  remainder  over  in  favor  of 
persons  not  in  e9M  at  the  time  of  the  delivery  to  the  first  taker,  could  not  be  created  except  by 
deed,  or  testament. 

Anciently,  at  common  law,  there  could  be  no  limitation  over  of  a  chattel,  but  a  gift  for  life  carried 
the  absolute  interest.  But  afterwards  a  distinction  was  made  between  M^  wte  and  the  property^ 
and  it  finally  became  a  settled  principle  that  by  deed-  or  will,  chattels  might  be  limited  to  one 
person  for  life  with  remainder  over  to  another.  But  this  principle  never  extended  farther  than 
that  remainders  in  chattels  might  be  created  by  a  written  instrument. 

At  common  law,  neither  a  remainder  over,  nor  what  is  technically  called  a  trust  estate,  could  be 
created  by  parol  in  favor  of  persons  not  in  ease  at  the  time  of  the  gift. 

APPEAL  from  the  District  Court  of  the  Parish  of  St.  Helena,  Peyin,  J. 
E.  T.  Mdrrlcky  and  Stniley  <&  Per  in,  for  plaintiffs.     Alfred  Ilennen,  and 
John  Henderson,  for  defendants  and  appellants. 

Ogdek,  J.  (VooBHiEs,  J.,  and  Buchanan,  J.,  absent.)  This  action  was 
coQunenccd  by  Elizabeth  Thompson,  Mary  A.  Thompson^  Sind  Lydia  P.  Thomp- 
$on,  as  tutrix  of  the  minor  children  of  James  A.  Thompson^  deceased,  to  reco- 
ver a  slave  woman  named  Lettyy  and  her  increase.  The  plaintiffs  are  the 
children  and  grandchildren  of  Mary  McMorris,  who  was  the  first  wife  of 
Alexander  Thompson,  and  the  defendants  are  the  children  of  Alexander 
Thotnpfon,  by  a  second  marriage.  The  defendants  instituted  a  separate  suit, 
alleging  that  Letty  and  her  increase  belonged  to  their  father,  Alexander  Thomp- 
eon,  and  claiming  a  partition  to  be  made  equally  among  the  children  of  both 
marriages,  not  only  of  the  negroes  claimed  by  the  plaintiffs,  but  of  other  ne- 
groes, the  increase  of  Letty,  already  received  by  the  plaintiffs  from  their  father, 
Alexander  Thompson.  The  suits  were  consolidated  and  tried  together,  and 
from  a  verdict  and  judgment  in  favor  of  the  plaintiffs  in  the  first  action,  the 
defendants  prosecute  this  appeal. 

Under  our  laws,  there  would  be  no  doubt  that  the  children  of  the  first  mar- 
riage would  be  entitled  to  the  property  in  controversy,  as  the  title  to  the  negro 
woman  Letty,  was  derived  by  gift  to  their  mother  from  her  father,  but  the 
rights  of  the  parties  are  .to  be  settled  by  the  laws  of  Mississippi,  where  the 
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THOMPtoK  wi  AL  father  and  mother  of  plaintiffs  resided  when  the  first  niarriage  was  contracted 
WoxACK  ST  AL.   and  where  the  gift  was  made. 

It  is  necessary,  first,  to  determine  the  question  presented  by  a  biU  of  excep- 
tions taken  on  the  trial,  to  the  inadmissibility  of  the  testimony  of  two  of  the 
plaintiffs'  witnesses,  by  whom  the  material  facts  are  established  in  support  of 
their  title.  There  are  numerous  objections  stated  in  the  bill,  but  as  only  two 
of  them  have  been  urged  in  argument  before  us,  and  we  see  no  force  in  any 
of  them  sufficient  to  reject  the  testimony,  we  will  only  notice  those  two  which 
are  relied  on  in  argument  One  is,  that  the  witnesses,  Baxter  McMorru^ 
and  Jane  Felder,  were  interested  in  the  event  of  the  suit,  as  coparceners  with 
the  plaintifis,  their  co-heirs,  and  as  warrantors  of  the  act  of  their  father,  Alex- 
ander McMorru.  These  witnesses  are  the  brother  and  the  sister  of  Mary 
McMarris^  and  they  depose  to  the  fact  of  the  gift  of  the  woman  Letty  having 
been  made  by  Alexander  Me  Morris  to  their  sister,  in  1822,  and  of  the  terms 
and  conditions  thereof  It  is  contended  by  the  appellees,  they  are  interested, 
because,  by  the  laws  of  Mississippi,  all  the  property  given  by  the  father  during 
his  lifetime,  to  any  of  his  children,  must  be  brought  into  hotchpot,  and  that 
by  establishing  a  title  to  this  property  in  the  plaintiffs,  as  derived  from  their 
grandfather,  the  witness  will  be  benefited,  as  the  plaintiffs  will  have  to  account 
to  them  on  the  settl*)ment  of  Alexander  MeMorrui'  estate,  for  the  value  of  the 
slave  Letty.  We  cannot  perceive  that  the  witnesses  have  any  such  interest — 
not  being  parties  to  this  suit,  they  can  in  no  manner  be  affected  by  any  judg- 
ment which  may  be  rendered.  If  Alexander  McMorrie  did  make  an  advance 
to  his  daughter  Mary,  by  gift  of  the  slave  Letty,  as  these  witnesses  depose,  it 
will  be  taken  into  account  on  settlement  of  Alexander  McMorrie*  estate  in 
Mississippi,  even  if  by  the  judgment  of  this  court,  her  children  should  be  de- 
prived of  the  property ;  and  if  a  settlement  of  the  estate  has  already  been 
made,  charging  Mary  McMorru^  heirs  with  the  value  of  Letty,  a  judgment  in 
this  case  adverse  to  the  plaintiffs,  would  establish  no  right  whatever  on  their 
part,  to  seek  recourse  against  the  witnesses  as  warrantors  of  their  title. 

The  other  objection  urged  to  the  testimony  is,  that  by  the  law  of  the  forum, 
parol  evidence  of  the  title  to  a  slave  cannot  be  received.  The  validity  and  ef- 
fect of  contracts  are  determined  by  the  law  of  the  place,  where  they  are  made. 
By  the  common  law  which  prevails  in  Mississipi,  slaves  are  regarded  as  chat- 
tels, and  a  title  to  such  property  may  be  made  by  parol ;  it  follows  that  parol 
evidence  may  be  admitted  to  establish  the  gift  of  a  slave  made  in  that  State. 
ThaUher  v.  Walden,  5  Martin,  N.  S.  496.  Madvy  v.  Yovng,  3  L.  R,  162. 
Waters  v.  Grayson,  8  Ann.  695. 

By  the  testimony  of  these  witnesses,  it  is  established  that,  that  the  slave 
Letty  was  given  by  Alexander  McMorris,  to  his  daughter,  Mary,  for  her  sepa- 
rate use  and  benefit,  and  that  of  her  children,  with  the  express  understanding 
that  she  was  in  no  manner  to  be  subject  to  the  debts  of  her  husband,  or  to  be 
sold  by  him. 

The  first  question  then  arises,  what  was  the  effect  of  a  gift  made  on  those 
terms  and  conditions,  according  to  the  laws  of  Mississippi — did  it  vest  an  ab- 
solute title,  or  did  it  give  to  the  wife  only  a  life  estate,  and  create  a  limitation 
of  remainders  over  to  her  children  not  then  in  esse  f  The  question  has  been  much 
discussed  at  bar,  whether  at  common  law,  a  remainder  in  cliattels  can  be  cre- 
ated by  parol.  The  plaintiffs  have  cited  the  case  of  Brummet  v.  Barber,  2d 
Hill  S.  C.  R.  548,  where  it  was  held,  that  in  a  gift  of  personal  property,  the  donor 
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may  yerbally  create  a  limitation  over  either  by  way  of  trast,  or  as  a  direct  Tbompso*  n  al 
gift,  and  the  appellees  rely  on  a  decision  in  the  State  of  Georgpa,  Kirekpatrick  womack  vr  al. 
T.  Datid«m^  2d  Kelly^s  R.  298,  in  which  the  reverse  of  that  doctrine  was  held. 

We  are  of  opinion,  that  at  common  law,  although  chattels  may  be  conveyed 
bj  parol,  yet  a  remainder  over  in  favor  of  persons  not  in  esse  at  the  time  of  the 
delivery  to  the  first  taker,  could  not  be  created  except  by  deed  or  testament. 
It  seems  from  the  authorities  to  which  we  are  referred  that,  at  common  law* 
aDciently,  there  could  be  no  limitation  over  of  a  chattel,  but  that  a  gift  for  life 
carried  the  absolute  interest ;  that  afterwards,  a  distinction  was  made  between 
the  use  and  the  property ^  and  it  finally  became  a  settled  principle,  that  by 
deed  or  will,  chattels  might  be  limited  to  one  person  for  life,  with  remainder 
over  to  another,  but  we  do  not  find  that  the  principle  ever  extended  further 
than  that  remainders  on  chattels  might  be  created  by  a  written  instrument. 
The  reasoning  and  authorities  referred  to  in  the  Georgia  decision  seem  to  be 
conclusive  on  that  point. 

The  next  question  is,  as  to  the  effect  to  be  given  to  the  testimony  of  the 
same  witnesses,  who  declare  that  after  the  death  of  Mary  Thamps<yn^  the 
mother  of  plaintiffs,  Alexander  McMorris^  the  grandfather,  left  the  property 
with  Alexander  Thompsan,  for  the  benefit  of  the  children,  and  that  Alexander 
Thompson  consented  to  the  arrangement.  If  the  plaintiffs'  title  can  be  sup- 
ported on  legal  principles,  it  can  only  be  by  virtue  of  this  arrangement,  exten- 
ded into  as  these  witnesses  declare  between  their  father  and  the  grandfather, 
from  whom  the  gift  proceeded,  on  the  death  of  the  mother. 

Whether  it  was  the  intention  of  the  grandfather,  when  the  gift  was  original- 
ly made,  to  create  an  estate  tail,  or  to  constitute  a  trust  in  favor  of  the  chil- 
dren to  be  born  of  the  marriage,  we  are  of  opinion,  that  neither  a  limitation  of 
remainder  over,  nor  what  is  technically  a  trust  estate,  could  have  been  created 
by  parol  in  favor  of  persons  not  in  esse  at  the  time  of  the  gift.  But  on  the 
death  of  the  mother,  the  plaintiff's  being  then  in  esse^  could  take  by  gift  direct- 
ly, either  from  their  father  or  their  grandfather.  If  we  are  to  consider  that  the 
title  was  vested  in  the  father  and  that  he  made  the  gift  to  his  children  on  the 
death  of  their  mother,  of  property  which  he  considered  ought  in  equity  to  be- 
long to  them,  although  by  law  the  title  was  in  him,  the  gift  could  not  be  sup- 
ported, because  there  was  no  delivery,  and  it  could  at  most  be  regarded  as  a 
voluntary  executory  trust  created  by  the  father  himself,  and  which  could  not 
be  enforced,  any  more  than  an  ordinary  promise  to  make  a  gift  which,  being 
without  any  consideration,  confers  no  title  as  long  as  the  promise  remains  un- 
executed ;  but  viewed  in  the  light  of  a  gift  from  the  grandfather,  in  whom  the 
title  either  still  remained  at  the  death  of  his  daughter,  or  to  whom  the  husband 
consented  to  surrender  the  title  on  the  death  of  his  wife,  there  is  no  difficulty  iiy 
sustaining  the  gift,  as  no  formal  acceptance  was  necessary  on  the  part  of  the 
children,  their  father  consenting  to  hold  the  property  for  them.  The  witnesses 
in  favor  of  the  plaintiffs  declare,  that  an  arrangement  was  made  on  the  death 
of  the  mother,  to  which  arrangement  it  is  sufficiently  stated,  the  father  and 
the  grandfather  were  the  parties,  and  that  by  that  arrangement,  the  negro 
woman  Letty  was  to  be  left  with  the  father,  Alexander  Thompson^  for  the  ben- 
efit of  the  children.  This  arrangement  must  be  regarded  either  as  an  ac- 
knowledgment by  Alexander  Thompson^  that  the  title  remained  in  McMorris^ 
the  grandfather,  up  to  the  death  of  Mrs.  Thompson^  or  as  a  surrender  of  what- 
ever title  or  interest  Thompson  might  have  had,  to  the  grandfather,  who  there- 
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TH0PQ801I  «T  AL  upoD  immediately  made  a  gift  of  the  property  to  his  grandchildren.  There  was 
woKACK  rr  AL.  a  meritorious  conhideration  for  such  an  agreement,  and  the  testimony  of  one 
the  witnesses  for  the  defendants,  renders  it  highly  prohable  that  the  con- 
trol and  disposition  of  the  property  on  the  death  of  Mrs.  Thompgon^  was  con- 
sidered to  be  in  the  grandfather.  Hardy  Thompson,  who  married  another 
sister,  the  daughter  of  MeMorri$,  and  who  also,  on  his  marriage,  received 
a  negro  woman,  testifies  that  he  asked  the  consent  of  McMarrUy  to  sell  the 
negress  given  to  his  wife.  This  agreement  by  Alexander  Thompson  with  the 
grandfather,  who  made  the  gift,  must  be  viewed  in  the  light  of  a  family  set- 
tlement and  arrangement  for  the  benefit  of  the  children,  which,  according  to 
principles  of  equity,  the  father  himself,  if  living,  would  be  estopped  by  his  acts 
and  declarations  from  disputing,  and  although  as  to  creditors  or  subsequent 
hona  fide  purchasers,  it  may  not  have  been  binding,  we  think  in  determining 
the  rights  of  the  two  setts  of  children,  a  court  of  equity  ought  to  regard  and 
enforce  it 

The  verdict  of  the  jury  has,  we  think,  done  justice  between  the  parties,  and 
we  see  no  sufiBcient  reason  to  disturb  it 
The  judgment  of  the  court  below  is  therefore  affirmed,  with  costs. 


J.    G.    DUNLAP    V.  M.    O'CONNER. 

r  g    ^1     The  cash  and  oUicr  property  which  an  inaolyent  hai  in  bis  handa  at  the  tiin«  of  his  scaaion,  belong 
1 106    1101        ^7  Tirtne  thereof  to  his  creditor!  ;  and  If  he  retains  them,  the  syndic  may,  by  ordfiiary  action, 
compel  him  to  deliver  them. 

APPEAL  from  the  Fifth  District  Court  of  JJew  Orleans,  BiteJunnan^  J. 
Durant  db  ffomor,  for  plaintiff.     Upton,  and  Benjamin  <fe  Mieon^  for 
defendant  and  appellant 

Slidell,  0.  J.  This  is  an  action  brought  against  0^  Connor^  by  the  syndic 
of  his  creditors,  to  recover  from  him  certain  movables  and  a  certain  amount  of 
money,  alleged  to  have  been  in  his  hands  tijt,  the  date  of  his  cessio  bonorum^ 
and  fraudulently  withheld  from  his  surrender.  The  defendant  filed  an  excep- 
tion to  the  effect,  that  no  charge  of  fraud  touching  his  proceedings  in  surren- 
der, could  be  inquired  into  in  this  action,  alleging  also  that  no  opposition 
was  made  within  the  ten  days  in  the  insolvent  proceedings.  We  think  the  ex- 
ception was  properly  disregarded.  The  cash  and  other  property  which  an 
insolvent  has  in  his  hands,  at  the  time  of  his  cession,  belong  by  virtue  thereof 
to  his  creditors,  and  if  he  retains  them,  the  syndic  may,  by  ordinary  action, 
compel  him  to  deliver  them.  In  this  case,  the  District  Judge  was  satisfied  that 
the  insolvent  had  in  his  hands  at  the  time  of  his  surrender,  goods  and  money 
collected  a  few  days  previous,  and  we  see  no  reason  to  disturb  his  conclusion. 

Judgment  affirmed,  with  costs. 
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I  S.  P.  Trimhell  and  J.  J.  Burnett  v.    John  Van  Cresap. 

Where  the  administrator  has  received  no  order  to  pay  over  to  the  plaintiffs  tlie  upeciflc  sum  claimed, 
and  where  they  establish  no  right  to  receive  the  specific  sum  mentioned  in  their  petition,  the 
administrator  will  not  be  liable  to  imprisonment  nnder  the  10th  section  of  the  Act  of  March,  1840. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,   Cotton,  J. 
Taylor  J  and  Purvis  &  Dugue,  for  plaintiffs  and  appellants.     Ogden  <fc 
Leoty,  for  defendant. 

Slidell,  C.  J.  This  is  a  proceeding  gainst  Van  Cresap,  purporting  to  be 
instituted  under  the  10th  section  of  the  Act  of  28th  of  March,  1840.  He 
was  arrested,  and  after  trial  before  a  jury,  condemned  to  three  years  imprison- 
ment 

The  conduct  of  Cresap,  as  may  be  seen  by  referring  to  the  case  of  Trim- 
melVs  succession,  recently  decided,  has  been  very  disreputable.  It  has  exhibit- 
ed a  two-fold  turpitude — first,  in  binding  himself  to  a  dishonest  simulation, 
and  next  in  breaking  his  faith  to  a  deceased  friend.  But  however  censurable 
his  conduct,  the  question  is  whether  the  plaintiffs  had  a  right  to  invoke  for  his 
punishment  the  provisions  of  law  above  referred  to. 

We  are  clearly  of  opinion  that  the  proceeding  is  untenable.  Without  ex- 
pressing an  opinion  upon  the  point,  whether  the  clause  in  that  section  upon 
which  the  plaintiffs  rely,  embraces  the  case  of  an  administrator  who  has  re- 
ceived moneys  of  an  estate  in  that  capacity,  and  fails  to  pay  it  over  when 
ordered,  it  is  sufficient  to  say  here,  first,  that  there  has  been  no  order  of  the 
court  in  which  the  mortuary  proceedings  were  conducted,  to  pay  over  the  spe- 
cific sum  claimed ;  secondly,  that  the  plaintiffs  have  established  no  right  to 
receive  the  specific  fund  mentioned  in  their  petition.  In  their  petition  they 
say,  the  administrator  had  in  his  hands  a  sum  of  $4813,  proceeds  of  sales  of 
property  of  the  succession  ;  "  that  this  included  a  sum  of  $2886,  the  price  of 
four  lots,  which  it  is  pretended  were  sold,  but  for  which  your  petitioners  have 
brought  suits  to  recover  the  same,  and  therefore  do  not  claim  their  pretended 
price.  But  they  aver,  that  the  remaining  part  of  said  sum,  to  wit,  $1428,  was 
received  and  collected  for  them  by  the  said  curator,  John  Van  Cresap,  and  was 
held  in  deposit  and  trust  for  them  by  the  said  John  Van  Cresap^  Now  the 
judgment  of  the  mortuary  proceedings  which  they  refer  to,  does  not  direct  the 
specified  fund  to  be  paid  to  them,  and  it  will  be  seen  by  the  opinion  in  the  case 
of  IHmmelVs  succession,  that  the  privileged  charges  upon  the  estate,  together 
with  the  mortgage  claims  of  Van  Cresap,  for  $700,  would  more  than  absorb 
the  fond  of  $1428. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  reversed, 
and  the  petition  dismissed ;  the  plaintiffs  to  pay  costs  in  both  courts. 
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I  44  'Jq  Succession  of  Qassen  v.    H.  W.  Palfbef. 

48  IfifiU 
'I  A  porcbaser  at  a  Judicial  sale,  who,  before  paying  the  price  or  entering  into  poMetsion  of  the  thing 

113    9Qg  purchased,  diacoTers    illegalitiei  in  the  proceedings  which  bare  led  to  the  lale,  calonlated  to 

'*"'^**'  throw  n  cloud  upon  his  title,  may  refuse  to  execute  the  purchase.    But  the  burthen  of  proving 

the  illegalities  will  be  upon  him. 

The  yacaney  of  the  oiHce  of  tutor,  by  death  or  amotion,  does  not  racate  that  of  onder-tnior ;  on  the 

contrary,  it  is  the  duty  of  the  under-tntor  in  such  cases,  to  cause  another  tutor  to  be  appointed. 

0.  0.  808. 

Where  there  are  sererai  minors  interested  in  ^petition,  there  should  be  a  tutor  appointed  to  each. 

C.  C.  1291.  • 

APPEAL  from  the  District  Court  of  the  Parish  of  Jefferson,  Clarke,  J. 
Brunett,  for  plaintiffs  and  appellants.     G.  B.  Duncan,  for  defendant 

Buchanan,  J.  Palfrey  purchased  a  tract  of  land  and  improyemenU,  at  a 
public  sale  made  under  a  judgment  of  partition  among  the  heirs  of  Gataen^ 
some  of  whom  were  minors,  and  some  of  full  age.  Being  called  upon  by  role 
to  comply  with  the  terms  of  adjudication,  he  has  aUeged  various  nullities  in 
the  proceedings,  most  of  them  anterior  to  the  judgment  which  ordered  the 
sale.  As  to  these,  the  counsel  for  appellants  contend,  that  they  should  not  be 
noticed  by  the  court ;  that  a  bona  Jide  purchaser  at  a  judicial  sale,  is  protected 
by  the  decree  which  ordered  the  sale,  and  is  not  bound  to  look  beyond  it 

The  cases  cited  by  the  learned  counsel  upon  this  point,  commencing  with  the 
leading  one  of  Lalanno'a  ffeirs  v.  Moreau^  in  18th  Louisiana,  were  all  petitory 
actions,  brought  by  persons  claiming  under  those  whose  title  had  been  divested 
by  a  judicial  sale,  against  the  purchasers  at  such  sale,  or  their  assigns,  after 
the  sale  had  been  consummated  by  the  payment  of  the  price,  and  followed  by 
a  long  possession  of  the  thing  sold  on  the  part  of  the  purchaser.  See  18th  La. 
4S2.     16th  La.  440.     8d  Rob.  122.     2d  Ann.  466. 

The  doctrine  settled  by  those  decisions,  is  fully  recognized  by  us.  But  it  is 
not  applicable  to  the  present  case,  which  is  that  of  a  purchaser  at  a  judicial 
sale,  who,  before  paying  the  price,  or  entering  into  the  possession  of  the  thing 
purchased,  discovers  illegalities  in  the  proceedings  which  have  led  to  the  sale, 
calculated  to  throw  a  cloud  upon  his  title.  For  such  a  person,  there  is  a  locus 
penitentia  afforded  by  the  misconduct  or  negligence  of  those  with  whom  he 
has  contracted,  and  who  are  the  warrantors  of  his  title.  The  presumption, 
omnia  rite  acta  fuiese^  created  by  the  law  for  his  protection,  cannot  be  invoked 
against  him,  as  an  estoppel,  although  available  to  throw  the  burden  of  proof 
upon  him,  of  the  illegalities  of  which  he  complains. 

Of  the  grounds  of  defence  pleaded  to  this  rule,  the  ninth  is  as  follows : 

"  There  never  has  been  a  legally  formed  family  meeting  held  in  the  case  for 

the  appointment  of  a  tutor  or  under-tutor  to  the  minors  in  interest,  (or  special 

tutor  to  represent  them  in  the  proceedings  in  partition,)  nor  hath  any  such  ap- 

^  pointment  ever  been  legally  approved  by  the  court" 

This  gix)und  of  defence  to  the  rule,  branches,  in  argument,  into  three  spe- 
cifications, to  wit :  that  the  members  of  the  family  meeting,  convened  for  the 
purpose  of  appointing  a  dative  tutor,  ^ere  not  summoned  three  days  before- 
hand, to  attend  said  meeting ;  that  upon  the  death  of  the  mother  and  lULtnral 


NEW  ORLEANS,  DECEMBER,    1854. 

tatrix  of  these  minors,  the  under- tutor  became  functus  offiew,  and  a  new  ap- 
pmntment  of  under-tutor  should  have  been  made  at  the  same  time  that  a  da- 
tive tutor  was  appointed ;  and  that,  as  there  were  several  minors  interested  in 
the  petitioD,  there  ought  to  have  been  a  special  tutor  appointed  to  defend  the 
interest  of  each  minor  therein. 

The  members  nominated  by  the  Judge  to  compose  the  family  meeting,  all 
appeared  before  the  notary  public,  two  days  after  the  order  for  its  convocation, 
and  having  formally  waived  citation,  as  appears  by  the  proces  verbal,  organized 
the  meeting.  We  do  not  consider  the  three  days  notice  as  sacramental.  The 
sole  object  of  notice  was  to  insure  their  attendance,  and  that  object  being 
attained  without  the  expense  of  notices,  was  a  benefit  to  the  minors. 

The  vacancy  of  the  ofSce  of  tutor  by  death  or  amotion,  does  not  vacate  that 
of  the  under-tutor.  On  the  contrary,  it  is  the  duty  of  the  under-tutor  in  such 
ease,  on  his  responsibility,  to  cause  another  tutor  to  be  appointed.  C.  C.  808. 
2d  Annual,  942. 

The  objection  that  there  should  have  been  a  special  tutor  appointed  ad  hoe . 
for  each  minor  interested  in  the  partition,  is  well  taken.  Civil  Code,  Article 
1291.     5  Ann.  208. 

in  the  present  instance,  there  were  two  minors  interested  in  the  partition, 
both  represented  by  the  same  tutor — a  case  falling  within  the  letter  of  Article 
1891  of  the  Code ;  and  what  rendered  the  observance  of  the  requirement  of 
this  article  for  the  appointment  of  special  tutors  for  each  minor  more  peculiar- 
ly appropriate,  (apart  from  the  letter  of  the  law,  which  is  imperative,)  was  the 
fiu^  that  the  tutor  of  the  two  minors  was  himself  the  husband  of  one  of  their 
co-heirs,  and  as  such  a  party  to  the  suit  in  partition.  It  is  not  here  out  of 
place  to  remark,  that  this  tutor  purchased,  in  his  own  name,  at  the  sale  in 
question,  six  out  of  the  twelve  slaves  belonging  to  the  succession. 

We  are  of  opinion,  that  the  neglect  to  appoint  tutors  ad  hoe  to  each  of  the 
minors  interested  in  the  partition,  releases  Palfrey  from  his  obligations  under 
the  adjudication  of  the  19th  October,  1852. 

It  iA  therefore  adjudged  and  decreed,  that  the  judgment  of  the  District 
Court  be  affirmed,  with  costs. 
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City  of  New  Orleans  v.  Mrs.  Graihle. 


The  eilj  of  Nev  Orleftni  bas  the  right  to  rae  for  the  tax  imposed  under  the  city  ordinance  passed  in 
conformity  with  the  Act  of  the  Legislature,  of  the  12th  of  March,  1868. 

The  provision  of  the  Constitntion  of  1845,  which  forbids  the  State  to  subscribe  to  the  stock  of  any 
oorporatlon,  or  Joint  stock  company,  does  not  extend  to  such  subscriptions  by  municipal  corpo- 
rations, 

Dedafon  in  FoUcs  Jury  y.  MeDonogh?»  Suceesaion,  8  Ann.,  affirmed. 

The  case  of  the  Police  Jury  t.  McDonogh's  Succession^  was  elaborately  argued  and  carefully  con- 
sidered, and  (by  Slidell,  C.  J.)  upon  the  faith  of  that  decision  we  may  reasonably  presume  that 
manifold  contracts  hare  been  entered  into,  and  large  advances  of  money  made,  the  railroad  enter- 
prises then  initiated  being  of  great  magnitude.  To  overthrow  the  decision  of  a  question  of  such 
moment  would  involve  a  responsibility  most  grave,  and  which  a  court  of  Justice  should  not  assume 
without  the  most  clear  and  nnqnalifled  conviction  that  its  former  conclusion  was  erroneous.  A 
vMfnaUng  JurispmdeDce  in  a  grievonf  evil.  It  would  be,  especially  deplorable  with  regard  to 
coMtltuttoBal  questions  embracing  a  wMe  practical  range. 
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Nkw  Orleans  Article  121  of  the  Cotutitution  of  181ft,  which  provides  that  *'  the  State  ehall  not  becmne  a  labseri- 
^   ^'     ^  ber  to  the  stock  of  any  corporation,  or  Joint  stock  company,"  takes  from  the  Legislature  all 

power  to  authorise  a  t-ubscrlption'by  a  municipal  corporation  to  a  corporation  or  Joint  stock  com- 
pany.   BuchanaUj  J.,  dissenting. 

As  the  municipal  corporation  is  the  creature  of  the  Legislature,  so  is  the  Legislature,  in  its  tarB, 
nothing  but  the  creature  of  the  will  of  the  people,  as  expressed  by  the  Constitution.  When  that 
will  has  imposed  a  restriction  upon  the  legislative  action  in  any  particular  direction,  the  power  to 
legislate  in  that  direction  not  existing,  any  attempted  delegation  to  a  corporation  of  a  power  of 
that  nature  is  a  manifest  evasion  of  the  Constitution,  and  an  usurpation  of  the  most  dangerous 
kind.    Btuihanan,  J.,  dissenting. 

The  Statute  of  18th  of  March,  1858,  is  general,  and  applies  to  every  police  Jury  and  every  munici- 
pal corporation  in  the  State.  Now,  it  is  bellved,  that  every  foot  of  ground  in  Louisiana,  is  wtthln 
the  territorial  Jurisdiction  of  some  police  Jury,  or  some  municipal  corporation.  Therefore,  the 
statute  has  an  operation  co-extensive  with  the  State,  and  is,  in  substance,  though  not  in  sem- 
blance, a  statute  to  authorise  the  whole  State  to  become  subscriber  to  the  stock  of  corporations. 
Buchanont  J.,  dissenting. 

The  violation  of  Article  121  of  the  Constitution,  would  not  be  less  real,  although  It  would  not  be  so 
palpable,  had  the  statute  authorized  but  ooe  subscription  by  one  municipal  corporation  or  p<diee 
Jury.  The  nullity,  the  radical  vice  of  want  of  authority  in  the  party  authorising  the  snbacriptioo, 
would  have  equally  existed  in  the  case  supposed.    J^KcAofion,  J.,  dissenting. 

That  which  the  Legislature  cannot  do  constitutionally  itself,  it  cannot  constitutionally  authorise  a 
municipal  corporation  to  do.    Buchanan^  J.,  dissenting. 

The  Act  of  15th  of  March,  1854,  authorises  the  city  of  New  Orleans  to  subscribe  to  the  stock  of  cer- 
tain railroad  companies,  directly,  in  lieu  of  the  tax  convertible  into  stock  by  the  tax  payer,  im- 
posed by  the  ordinance  passed  under  the  provision  of  the  Act  of  12th  of  March,  1852.  The  Act 
requires  the  council,  under  certain  conditions,  to  repeal  the  ordinance — ^but  contains  the  following 
pr&vim:  "  Provided  the  repeal  of  said  ordinance  shall  not  be  so  construed  as  to  relieve  thed^ 
from  its  liability  to  collect  and  pay  over  to  said  railroad  company,  that  portion  of  the  railroad  tax 
imposed  under  said  ordinance,  for  the  year  1S58,  which  has  not  yet  been  collected  and  paid  over  to 
said  company."  By  tfi^  Court:  This  proviso  immediately  follows  a  peremptory  requiremeat  by 
the  Legislature,  of  a  repeal  of  the  ordinances  of  the  18th  and  17th  of  May,  1852.  The  analysis  of 
these  ordinances  has  shown  that  they  imposed  taxes  on  all  landed  estates,  collectable  one-bixth 
each  year,  through  six  years,  1S58, 1854, 1855, 1856, 1S57  and  1S5S.  The  repeal  of  the  ordinances, 
then,  abolished  the  whole  tax— the  one-sixth  payable  in  1858,  as  well  as  the  ilve-sixths  payable  in 
the  five  subsequent  years.  The  injunction  to  repeal  is  entire— reserves  no  portion  of  the  taxes. 
Under  these  circumstances,  the  proviso  is  simply  unmeaning.    SucAofum,  J.,  dissenting. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Cotton,  J. 
Lahatt  *&  EustU^  Jr,y  and  Eandell  Hunt,  for  plaintitfs  and  appellants. 
Oraihlcy  for  defendant. 

OoDEN,  J.  The  first  question  presented  in  this  case  is,  whether  the  city  can 
maintain  an  action  to  lecovcr  the  tax  imposed  by  its  ordinance  on  the  owners 
of  real  estate,  to  meet  their  subscriptions  to  the  stock  of  the  two  railroad  com- 
panies, known  as  the  New  Orleans,  Jackson  and  Great  Northern,  and  the  New 
Orleans,  Opelousas  and  Great  Western  Railroad  Companies.  That  question 
was  not  raised  in  the  case  of  the  Police  Jury  v.  John  McDonogh/B  JSuccemon^ 
in  which  this  court  affirmed  the  constitutionality  of  the  Act  of  the  Legislature 
of  the  12th  of  March,  1852,  under  the  authority  of  which  the  ordinance  prorid- 
ing  for  the  subscription  by  the  city  to  the  stock  of  these  companies  was  passed; 
but  we  can  see  no  reason  to  doubt  the  right  of  the  city,  to  prosecute  the  delin- 
quent tax  payers  under  that  ordinance.  The  subscription  to  the  stock  of  those 
institutions  has  created  a  debt  which  the  city  is  bound  to  discharge,  and  the 
means  of  discharging  it  has  been  granted  by  the  law,  which  authorizes  the 
city  to  levy  a  tax,  for  that  purpose,  on  the  owners  of  real  estate  within  its 
limits.  The  collection  of  the  tax  by  resort  to  legal  process  is  necessarily  em- 
braced within  the  powers  conferred,  of  making  the  subscription,  and  of  impos- 
ing the  tax  to  meet  it. 

The  second  question  involved  in  this  appeal,  is  precisely  the  one  decided  by 
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thia  court,  in  the  case  referred  to  of  the  Police  Jury  t.  McDonogJCa  Suecesnon^  nbw  Oblbam 
8th  Ann.,  to  wit,  the  constitutionality  of  the  Act  of  the  Legislature  authorizing  Qbailhb. 
the  subscription.  We  had  occasion,  when  the  question  was  then  presented,  to 
examine  the  subject  fully,  and  had  the  aid  of  all  the  light  which  could  be 
thrown  on  it  by  the  able  discussions  the  subject  has  elicited,  both  in  our  own 
and  in  our  sister  States,  and  we  came  to  the  conclusion  that  there  was  no 
ground  on  which  we  could  feel  ourselves  authorized  to  declare  the  Act  of  the 
Legislature  unconstitutional.  The  court  below  has  affirmed  the  verdict  of  a 
jury  in  the  present  case,  which  in  opposition  to  the  opinion  expressed  by  this 
court,  declares  that  the  Legislature,  in  passing  the  act  authorizing  the  sub- 
scriptions, have  transcended  their  powers,  and  it  again  becomes  our  duty,  on 
the  appeal  taken  by  the  city,  to  pass  on  the  same  question  between  other 
parties. 

The  opinion  in  the  former  case  was  prepared  with  much  care  by  the  mem- 
ber of  this  court  who  then  acted  as  its  organ,  and  the  conclusion  to  which  the 
court  came  is,  we  think,  supported  by  sound  reason  and  high  authority. ,  The 
question  being  one  which  had  undergone  judicial  investigation  in  other 
States  of  the  Union,  the  decisions  of  the  highest  courts  in  those  States  were 
referred  to  in  support  of  the  opinion  then  pronounced.  Some  of  the  principles 
then  settled  by  this  court,  are  recognized  in  other  decisions  of  our  sister 
States,  not  then  referred  to.  See  cases  of  Slacl\  Ac.  v.  Maynille  and  Lexing- 
ton Railroad  Company,  B.  Monroe's  Ky.  R.,  vol.  18,  p.  1.  Justices  of  Clarke 
Cy.  V.  The  P.  W,  and  K.  R.  Turnpike  Company^  11  do.  B.  Monroe,  143. 

On  the  review  of  that  opinion,  we  still  adhere  to  its  correctness.  Li  that 
case,  it  was  held  by  us  : 

1st.  That  the  restriction  imposed  by  Articles  108  and  109  of  the  Constitution 
of  1852,  upon  the  aid  to  be  given  by  the  State  to  corporations  for  internal  im- 
provements, did  not  limit  the  aid  which  the  parish  and  municipal  corporations 
of  the  State  might  grant  for  such  purposes. 

2d.  That  the  provision  in  the  Act  of  the  Legislature  of  1852,  referring  it  to 
the  voters  on  whose  property  the  tax  was  to  be  levied,  to  decide  whether  the 
ordinances  imposing  the  tax  should  take  effect,  did  not  conflict  with  the  letter 
or  the  spirit  of  the  Constitution. 

3d.  That  the  burden  imposed  by  that  act  on  the  owners  of  real  estate,  was 
a  tax  for  local  purposes,  and  that  the  duly  constituted  local  authorities  were 
the  proper  judges,  to  determine  whether  the  public  good  within  the  limits  of 
the  local  government,  warranted  the  imposition  of  such  tax. 

4th.  That  the  provisions  by  which  the  tax  payers  were  constituted  stock- 
holders to  the  extent  of  the  taxes  paid  by  them,  did  not  change  the  true  nature 
of  the  law,  as  one  imposing  a  tax  for  local  purposes,  and  could  not  be  consid- 
ered as  a  grievance,  but  rather  as  a  benefit  to  the  tax  payers. 

We  are  satisfied  that  the  principles  thus  declared,  are  conformable  to  reason 
and  to  the  true  and  correct  theory  of  our  State  Government.  The  taxing 
power  for  local  purposes  has  always  been  exercised  under  legislative  control  by 
the  subordinate  local  governments  in  the  State ;  and  under  all  the  State  Con- 
stitutions which  have  been  adopted,  the  people  have  acquiesced  in  this,  as  one 
of  the  necessary  means  of  carrying  on  the  government,  so  that  it  has  been  the 
settled  and  uniform  practice  for  the  Legislature  to  delegate  to  the  municipal 
governments  presiding  over  the  affairs  of  the  cities,  towns  and  parishes, 
throughout  the  State,  all  that  portion  of  the  legislative  power  which  relates  to 
taxation  for  local  purposes.    The  power  so  delegated  to  the  city  of  New  Or- 
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Niw  OsuuxB  leans,  has  been  long  exercised  by  its  constituted  local  government  without 
Qrailhb.  complaint,  and  under  it,  the  commercial  prosperity  which  the  city  enjoys,  has 
been  gradually  increasing.  The  opposition  which  is  made  to  the  exercise  of 
that  power  in  the  case  of  taxation  for  railroad  purposes,  is  founded  on  some 
distinctive  features  of  the  law  authorizing  the  imposition  of  taxes  which  hare 
not  existed  in  the  prior  legislation,  and  are  supposed  to  conflict  with  the  Con- 
stitution. Those  features,  distinguishing  the  present  from  former  laws  autho- 
rizing taxation  for  local  purposes,  are  : 

Ist.  That  the  agency  of  a  private  corporation  is  adopted  for  the  purpose  of 
effecting  the  object  for  which  the  taxes  are  imposed,  and  that  the  taxes,  when 
collected,  are  paid  over  to  those  corporations  who  are  bound,  under  their  act  of 
incorporation,  to  apply  the  money  so  paid,  to  the  construction  of  the  work  or 
improvement  in  aid  of  which  the  tax  is  levied. 

2d.  That  the  ordinance  of  the  municipal  government  imposing  the  tax,  to  be 
thus  applied  by  a  private  corporation  to  the  projected  public  improvement,  is 
required  to  be  approved  by  a  majority  of  those  on  whom  the  tax  is  to  fall,  at 
an  election  to  be  held  for  that  purpose,  before  the  ordinance  shall  take  effect. 

Whether  it  has  been  wise  and  prudent  in  the  legislative  department  of  the 
government,  to  make  these  innovations  in  the  laws  heretofore  regulating  the 
subject  of  local  taxation,  it  is  not  our  province  to  decide.  Under  this  new  le- 
gislation, great  abuses  may  spring  up.  In  regard  to  the  application  of  the 
money  which  the  tax  payers  are  required  to  contribute  for  such  improvements, 
there  may  be  stronger  grounds  of  dissatisfaction  and  complaint,  than  those 
which  have  been  heretofore  so  common,  in  relation  to  the  disposition  of  the 
public  funds,  often  lavishly  squandered  for  useless  or  improper  objects ;  and  it 
cannot  be  denied,  that  the  test  of  a  popular  election,  to  ascertain  the  will  of  the 
minority  of  those  by  whom  the  tax  is  to  be  paid,  is  uncertain  in  its  nature  and 
liable  to  great  corruption  and  abuse.  But  these  objections  furnish  no  ground 
for  the  interposition  of  the  judiciary  to  arrest  such  a  course  of  legislation,  how- 
ever disastrous  the  consequences  with  which  it  may  be  fraught  The  only 
guide  set  before  the  judiciary  in  administering  the  laws  which  are  made  by  an 
equal  and  coordinate  department  of  the  government,  is  the  ConstituUoD  of  the 
State,  which  both  alike  are  sworn  to  support 

We  find  nothing  in  these  new  features,  which  have  been  introduced  into  the 
legislation  of  the  State,  that  conflicts  with  either  the  Constitution  of  1845, 
which  existed  when  the  statute  was  enacted,  or  with  the  present  Constitution 
of  1852.  Both  Constitutions  recognize  the  power  of  taxation,  without  any 
other  qualification  than  that  of  equality  and  uniformity,  from  which  it  follows 
that  the  Legislature  may  delegate  the  power  of  taxation  for  corporate  purpo- 
ses, to  the  municipal  governments  of  all  the  political  subdivisions  of  the  State, 
subject  only  to  that  qualification,  and  as  each  of  those  political  divisions  of 
government  are  formed  on  the  basis  of  equal  representation,  the  great  princi- 
ple of  a  republican  government,  that  there  shall  be  no  taxation  without  repre- 
sentation, is  fully  carried  ou^^the  evils  which,  notwithstanding,  still  remain, 
are  inseparable  from  such  form  of  government — ^and  the  Constitution  has  no 
remedy  against  them.  It  is,  therefore,  no  ground  for  our  interference,  that  the 
taxes  imposed  and  collected  for  the  purpose  of  such  improvement,  may  be 
misapplied  or  squandered  by  the  private  corporations  who  are  selected  as  the 
agents  to  carry  out  the  purposes  of  the  municipal  government  in  impotnng  the 
tax. 
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The  other  objection  founded  on  the  reference  of  the  ordinance  imposing  the  NiwOil»ims 
tax,  to  the  tax  payers  for  their  approval,  was  fully  considered  in  the  former  Okaoiis. 
opinion  pronounced  by  us,  on  that  subject,  and  there  is  no  principle  of  the 
Constitution,  which  is  violated  by  such  legislation.  The  Act  of  ^the  Legislature 
possesses  the  full  vigor  and  effect  of  a  law  enacted  with  all  the  formalities  pre- 
scribed by  the  Constitution  ;  it  is  a  law  not  mandatary,  but  premissivo  in  its 
character.  It  was  within  the  constitutional  power  of  the  Legislature,  to  have 
authorized  the  local  goyemment  to  levy  a  tax  for  any  corporate  purpose,  abso- 
lutely and  unconditionally.  They  thought  proper,  however,  to  grant  the  per- 
mission on  two  conditions:  Ist,  That  the  representative  local  government 
should  pass  the  ordinance.  2d  That  a  majority  of  the  tax  payers  should  ap- 
prove it 

It  has  been  long  felt  as  a  serious  objection  to  the  manner  in  which  the  muni- 
cipal local  governments  are  conducted,  that  those  who  do  not  own  any  real 
estate,  and  who  pay  no  taxes^  have  as  great  a  voicis  in  passing  laws  imposing 
taxes  on  real  estate,  as  the  owners  of  real  estate  themselves,  on  whom  alone 
the  tax  is  to  fall.  No  constitutional  objection,  however,  has  been  supposed  to 
exist  to  this  mode  of  levying  taxes,  and  we  can  only  see  in  that  feature  of  the 
Act  of  the  Legislature  in  question,  a  partial  remedy  for  that  evil  which  is 
founded  in  correct  and  just  principles,  and  does  not  conflict  with  tha  letter  or 
spirit  of  the  Constitution. 

Our  views  are  fully  expressed  in  the  former  case,  as  to  the  power  of  iho 
municipal  government  to  impose  a  tax  for  worlds  of  internal  improvement  not 
wholly  within  the  limits  of  the  local  government,  or  of  the  State.  The  ter- 
mini of  the  two  roads  are  wjthio  the  limits  of  the  city,  and  the  tax  is  imposed 
for  a  corporate  purpose.  To  open  new  channels  for  the  commerce  of  a  city, 
when  necessary  to  sustain  it  in  the  competition  with  other  cities  for  its  due 
share  of  commercial  prosperity,  falls  within  the  legitimate  objects  of  a  govern- 
ment founded  to  protect  its  interests  and  advance  its  prosperity.  If  the  taxa- 
tion  for  that  purpose,  which  becomes  necessary  in  the  judgment  of  the  repre- 
wntatives  of  the  people  who  support  such  government,  is  equ^l  and  uniform, 
no  principle  of  the  Constitution  is  violated,  however  onerous  the  taxation  may 
be.  The  constitutionality  of  the  measure  is  not  i^ffected  by  the  great  dbtue$ 
whldtk  may  result  from  the  exercise  of  such  a  power,  provided  the  object  for 
which  it  is  exercised,  relates  to  the  public  welfare^ 

It  remains  to  notice  the  special  objection  to  the  Act  of  the  Legislature,  which 
the  Judge  of  the  court  below  thought  was  a  sufficient  ground  for  declaring  it 
to  be  unconstitutional. 

The  Constitution  of  1845,  which  was  in  force  when  that  Act  was  passed, 
contained  a  provision,  that  the  State  should  not  become  subscriber  to  the  stock 
of  any  corporation  or  joint  stock  company.  It  was  the  opinion  of  the  Judge 
of  the  court  below,  that  this  inhibition  extended  to  the  municipal  corporations 
of  the  State.  The  Article  of  the  Constitution  in  its  tenor,  only  applies  to  the 
State  in  its  corporate  capacity,  and  wo  do  not  think  we  would  be  authorized  to 
extend  it  to  the  corporations  which  the  Constitution  authorizes  the  Legislature 
to  create  for  political  or  municipal  purposes,  unless  such  inhibition  is  necessa- 
rily implied ;  and  in  order  that  it  be  necessarily  implied,  wo  must  be  of  the 
opinion  that  the  reason  for  the  inhibition  in  regard  to  the  State  becoming  sub- 
scriber to  the  stock  of  a  corporation  or  joint  stock  company,  applies  with  pre- 
cisely the  same  force  to  the  political  and  municipal  corporations  whicb  it  w^ 
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N«w  Obmums  contemplated  would  be  created  by  the  Legislature,  and  that  it  is  impossible  to 
aniiLBK.  suppose  the  one  was  intended  without  the  other.  We  think,  on  the  contrary, 
that  the  frainers  of  the  Constitution  might  well  have  thought  it  proper  to  pre- 
vent the  State  from  incurring  a  debt  or  from  employing  its  means,  in  taking 
stock  in  such  companies,  while  they  were  willing  that  the  parishes,  towns  and 
cities,  enjoying  a  distinct  municipal  government,  supported  by  local  taxation, 
should  be  left  free  to  act  in  that  respect  as  might  best  suit  their  interests.  As 
the  Constitution  speaks  of  the  State,  which  is  a  distinct  corporate  body,  and 
of  other  corporate  political  bodies  to  be  created,  and  the  inhibition  is  applied 
to  the  former  and  not  to  the  latter,  it  would  be  the  exercise  of  arbitrary  power 
in  us  thus  to  extend  this  Article  of  the  Constitution,  by  construction,  beyond 
its  letter. 

After  the  most  careful  examination  of  ihe  subject  in  all  the  various  aspects 
in  which  it  has  presented  itself  to  our  minds,  we  conclude  there  is  nothing  which 
could  authorize  us  to  set  aside  the  deliberately  expressed  will  of  the  L^iisla- 
turc,  on  the  ground  that  they  have  transcended  their  constitutional  power. 
While  this  court,  in  the  discharge  of  the  duty  confided  to  it  of  deciding  in  the 
last  resort  on  the  constitutionality  of  legislative  acts,  may  be  said  to  be  clothed 
with  a  power  higher  than  that  of  either  the  legislative  or  executive  branches 
of  the  government,  we  cannot  lose  sight  of  the  true  nature  of  that  high  func- 
tion which  it  was  not  intended  should  be  arbitrarily  exercised  to  correct  the 
abuses  of  power  by  other  departments  of  the  government,  against  which  the 
Constitution  itself  has  furnished  no  security.  We  should  be  transcending  the 
limits  of  our  own  constitutional  duty,  by  declaring  null  and  void  an  Act  of  the 
Legislature,  except  when  a  case  presents  itself,  in  which  the  clearest  convic- 
tion is  forced  on  our  minds,  that  the  Legislature  have  misunderstood  the  lan- 
guage of  the  Constitution  and  violated  the  letter  or  spirit  of  that  instrument, 
and  as  such  conviction  has  not  been  produced  in  regard  to  the  law  under  con- 
sideration, it  is  our  duty  to  uphold  and  enforce  it. 

The  proviso  in  the  Act  of  the  Legislature  of  1854,  that  the  repeal  of  the 
city  ordinances  shall  not  have  a  retroactive  effect,  so  as  to  relieve  the  city  from 
the  liability  to  collect  and  pay  over  to  the  railroad  companies,  that  portian  of 
the  tax  for  the  year  1853  not  yet  collected,  wp  think  meets  the  objection  which 
,  exists  in  the  mind  of  one  of  the  members  of  the  court,  arising  out  of  the  pas- 

sage of  these  acts,  subsequent  to  the  judgment  rendered  in  this  case. 

The  city  ordinances,  imposing  a  tax  for  1858,  have  been  partially  carried 
into  effect  by  the  collection  of  the  tax,  and  those  ordinances  were  only  repealed 
as  to  the  taxes  imposed  for  the  subsequent  years.  The  railroad  companies 
will  be  bound  to  furnish  certificates  of  stock,  to  all  the  delinquent  tax  payers, 
when  they  shall  have  complied  with  the  law,  and  paid  their  taxes  for  the  year 
1858. 

A  judgment  is  asked  for  five  per  cent  on  the  whole  amount  of  the  taxes 
due  by  the  defendant,  as  commissions  of  the  City  Assistant  Attorney,  directed 
to  be  paid  by  the  defaulting  tax  payer,  under  the  Act  of  the  Legislature  of 
1858.  It  was  made  the  duty  of  the  Treasurer,  by  the  Act  passed  on  the  15th 
of  April,  1853,  to  hand  over  all  unpaid  bills  for  taxes  to  the  Assistant  Attorney 
of  the  city,  on  the  first  Mpnday  of  May  of  each  year ;  and  it  was  made  the 
duty  of  the  Attorney  to  put  them  in  suit  immediately.  The  act  further  pro- 
vides, that  there  shall  be  added  to  the  amount  of  each  bill,  thus  confided 
to  the  Attorney,  a  commission  of  five  per  cent  on  the  amount  of  the  bill,  to 
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be  paid  by  tbe  defaulting  tax  payer,  and  received  by  the  Attorney  in  full  com-  ^'^  Oklrajb 
pensation  for  his  serrices.  By  a  supplementary  Act  passed  the  30th  of  April,  Grailh*. 
the  time  of  payment  of  the  city  taxes  for  the  year  1858,  was  extended  to  the 
1st  of  July,  when  the  bills  unpaid  were  to  be  handed  over  to  the  Attorney. 
There  were  separate  bills  made  out  against  the  defendant  for  her  railroad  taxes, 
and  we  are  of  opinion  that  the  tender  of  payment  of  the  two  bills  for  the  other 
taxes  before  they  were  confided  to  the  Assistant  Attorney  for  collection,  re- 
lieves the  defendant  from  the  obligation  of  paying  commissions  on  them,  and 
also  from  interest. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  court  below 
be  reversed ;  and  proceeding  to  give  such  judgment  as  in  our  opinion  ought  to 
have  been  given  in  the  court  below,  it  is  further  ordered,  adjudged  and  de- 
creed, that  the  plaintiff  recover  from  the  defendant,  the  sum  of  two  thousand 
six  hundred  and  sixty-four  dollars  sixty-two  cents,  with  eight  per  cent 
interest  per  annum,  on  the  sum  of  eight  hundred  and  forty-nine  dollars  and 
seventeen  cents,  from  the  1st  of  July,  1853,  and  five  per  cent  commissions  on 
the  same  amount,  to  wit,  the  sum  of  forty-two  dollars  forty -five  cents,  as  com- 
missions to  be  paid  to  the  Assistant  Attorney  of  the  city,  and  that  the  defen- 
dant and  appellee  pay  the  costs  in  both  courts. 

Slidell,  C.  J.  Some  time  since,  we  had  occasion  to  consider  the  question 
of  the  constitutionality  of  the  Act  of  12th  of  March,  1852,  entitled  an  Act  pro- 
viding for  the  subscription  by  the  parishes  and  municipal  corporations  of  the 
State,  to  the  stock  of  corporations  undertaking  works  of  internal  improvement, 
and  for  the  payment  and  disposal  of  stock  so  subscribed.  The  subject  was 
deemed  of  so  much  public  importance,  and  so  large  a  mass  of  the  community 
was  interested  in  the  question,  that  the  court  invited  argument  from  the  pro- 
fession generally,  and  without  reference  to  a  retainer  in  the  particular  case. 
The  cause  was  ably  argued,  and  after  careful  deliberation,  resulted  in  an  unan- 
imous decision  in  favor  of  the  constitutionality  of  the  statute.  Upon  the 
faith  of  that  decision  we  may  reasonably  presume  that  manifold  contracts  have 
been  entered  into  and  large  advances  of  money  made,  the  railroad  enterprises 
then  initiated^  being  of  great  magnitude.  To  overthrow  the  decision  of  a  ques- 
tion of  such  moment  would  involve  a  responsibility  most  grave,  and  which  a 
court  of  justice  should  not  assume  without  the  most  clear  and  unqualified  con- 
Tiction,  that  its  former  conclusion  was  erroneous.  A  vaccillating  jurisprudence 
is  a  grievous  evil.  It  would  be  especially  deplorable  with  regard  to  constitu- 
tional questions,  embracing  a  wide  practical  range.  Misera  est  servittts  tihi 
jtu  est  vagum  aut  incertum.  So  far  from  being  satisfied  that  the  former  deci- 
sions was  manifestly  erroneous,  a  review  of  the  subject  leaves  my  opinion  un- 
changed, and  I  am  only  induced  to  say  anything  now  on  the  question,  by 
deference  to  the  views  of  one  of  my  brethren. 

Mr.  Justice  Buchanan  considers  the  unconstitutionality  of  the  statute  dedu- 
cible  from  the  Article  121  of  the  Constitution  of  1845,  which  Constitution  was 
in  force  when  the  statute  of  March,  1852,  was  enacted,  and  which  article  de- 
clares that  tbe  State  shall  not  become  a  subscriber  to  the  stock  of  any  corpo- 
ration or  joint  stock  company.  My  recollection  is  distinct,  and  I  think  the 
recollection  of  some  of  my  brethren  must  be  concurrent,  that  in  our  consulta- 
tion before  the  preparation  of  the  opinion  in  the  case  referred  to,  the  spirit  and 
effect  of  this  article  was  considered,  and  our  unanimous  opinion  was  that  the 
inhibition  of  the  State  did  not  imply  a  restraint  of  the  legislative  power  to  de- 
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Nkw  Oklbaxs  legate  to  municipal  bodies  authority  to  subscribe  to  such  corporations.  The 
Oraiuik.  reason  the  point  was  not  expressly  noticed  in  the  opinion  of  the  court,  probably 
was,  that  it  was  virtually  embraced  in  what  was  expressly  said  upon  the  kin- 
dred article  of  the  Constitution  of  1852.  It  had  been  argued  for  the  defen- 
dant, that  the  Article  109  of  the  Constitution  of  1852,  limited  the  power  of 
the  Legislature,  i.  e.  of  the  State,  to  a  subscription  within  certain  amounts  for 
the  stock  of  internal  improvement  companies ;  and  it  was  said  this  restriction 
would  be  evaded  by  permitting  the  Legislature  to  confer  on  municipal  corpo- 
rations the  power  to  tax  the  people  for  an  unlimited  amount  In  answering 
this  argument,  the  court  observed :  "  It  is  true  the  Statute  of  1852,  imposes  no 
limit  of  amount  upon  the  subscription  of  municipal  corporations ;  while  the 
subsequently  adopted  Constitution  of  1852,  does  limit  the  grant  of  State  aid. 
But  it  is  clear  this  difference  involves  no  constitutional  repugnancy  ;  and  on 
the  score  of  policy  and  prudence,  there  was  a  reason  for  limiting  tho  power  of 
the  Legislature,  who  were  to  impose  a  burden  upon  the  entire  population,  for 
purposes  which  might  result  in  unequal  advantages  to  portions  of  its  inhabi- 
tants ;  while  in  the  matter  of  local  taxation,  there  was  a  safeguard  in  a  greater 
identy  of  interests,  and  in  the  control  of  the  vote  of  the  tax  payer.* 

This  reasoning  affords  an  equally  conclusive  answer  to  tho  argumeuir  deduc- 
ed from  the  prohibition  contained  in  the  Article  121  of  the  Constitution  of 
1845.  The  two  articles  differ  only  in  degree.  The  one  prohibits  any  subscrip- 
tion at  all  to  the  stock  of  any  corporation ;  the  other  prohibits  subscription 
beyond  a  certain  amount  and  a  certain  class  of  corporations.  Both  restrictions 
were  dictated  by  the  same  consideration«^the  fear  that  the  public  treasuiy, 
which  is  supplied  by  the  contributions  of  the  proprietors  of  every  section, 
might  be  unjustly  used  for  purposes  resulting  in  advantages  to  particular  sec- 
tions not  equally  shared  by  others ;  while  in  the  matter  of  municipal  taxa- 
tion, operating  only  on  small  sections  of  the  State*  there  was  a  safeguard  in 
a  greater  identity  of  interest 

Upon  the  question  of  the  legality  of  the  tax  as  affected  by  the  omission  to 
furnish  lists  duly  certified,  I  concur  in  the  conclusion  of  Mr,  Justice  Ogden. 

Upon  the  question  of  the  repeal  of  the  ordinance,  supposing  the  question 
were  properly  before  us,  I  have  to  say  but  a  few  words.  I  am  not  prepared  to 
say  that  a  person  paying  the  tax,  would  be  without  right  to  receive  stock.  I 
think  the  conclusion  of  Mr.  Justice  Ogden«  on  that  point,  is  correct 

If  the  repeal  of  the  ordinance  in  anywise  impairs  any  vested  right  of  the 
tax  payers,  it  is  sufficient  to  say  that  such  subsequent  legislation,  so  far  as  it 
would  tend  to  impair  such  vested  right,  would  be  constitutionally  inoperative. 

My  only  reason  for  alluding  at  all  to  points  not  presented  by  the  record  is, 
that  they  are  noticed  in  the  opinion  of  Mr.  Justice  Buchanan.  I  must  not  be 
considered,  however,  as  recognizing  the  doctrine  that  this  court  can  take  judi- 
cial notice  of  municipal  legislation.  I  think  municipal  ordinances  should  be 
pleaded  and  proved. 

Buchanan,  J.,  dissenting.  The  question  presented  by  the  pleadings  in  this 
case,  is  tho  constitutionality  of  the  Act  of  the  Legislature,  approved  12th  of 
March,  1852,  entitled  **  an  Act  providing  for  subscription  by  the  parishes  and 
municipal  corporationc  of  this  State  to  the  stock  of  corporations  undertaking 
works  of  internal  improvement,  and  for  the  payment  and  disposal  of  stock  so 
subscribed.*' 
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This  question  was  before  the  court  in  the  June  term,  1858,  in  the  case  of  N«wO«LtAM 
the  Police  Jury  v.  McDonog1C$  Executors,  and  was  in  that  case  decided  in  fa-  Obailhb. 
Tor  of  the  constitutionality  of  the  law  in  question.  The  great  mass  of  autho- 
rity which  was  brought  to  bear  upon  the  subject,  in  decisions  of  the  supreme 
tribunals  of  our  sister  States,  collected  in  the  Tery  elaborate  and  learned 
opinion  of  the  Chief  Justice  delivered  in  that  case,  induced  my  concurrence  in 
the  conclusions  of  that  opinion.  But  I  rejoice  at  the  opportunity  now  afforded, 
of  reconsidering  the  question,  because  much  reflection  on  the  subject  has  con- 
vinced me,  that  a  contrary  conclusion  to  that  in  the  McDonogh  case,  necessarily 
follows  from  a  provision  of  our  own  State  Constitution,  which  of  course  could 
not  have  been  considered  in  any  of  the  decisions  of  the  courts  of  other  States. 
I  allude  to  Article  121  of  the  Constitution  of  1845,  the  Constitution  in 
force  on  the  12th  of  March,  1862.  That  Article  is  expressed  in  the  following 
words :  "  The  State  shall  not  become  subscriber  to  the  stock  of  any  corpora- 
tion or  joint  stock  company."  I  take  this  to  be  clearly  a  limitation  or  restric- 
tion of  the  legislative  power ;  for  a  subscription  by  the  State  to  stock,  were  it 
allowed,  could  only  be  made  by  a  statute  or  Act  of  the  Legislature.  When, 
therefore,  the  Constitution  said,  **  the  State  shall  not  become  subscriber  to  the 
Btock  of  any  corporation  or  joint  stock  company,"  it  was  tantamount  to  saying, 
'*  the  Legislature  shall  not  pass  any  law  authorizing  a  subscription  by  the  State 
to  the  stock,"  ko. 

As  long  as  the  Constitution  of  1845  remained  in  force,  the  Article  121  of 
that  instrument  opposed  an  insuperable  bar  to  any  legislative  enactment  hav- 
ing for  its  object  a  subscription  to  stock.  That  which  the  Legislature  was 
powerless  to  do  itself,  it  has  nevertheless  authorized  every  police  jury  and 
every  municipal  corporation  in  the  State  to  do,  by  this  Statute  of  the  12th  of 
March,  1852.  And  this  authorization  so  given  is,  by  its  terms,  unlimited — a 
general  power  of  subscription  to  be  exercised  every  where  and  at  all  times. 

In  considering  the  operation  of  this  law,  in  relation  to  the  Article  121  of  the 
Constitution,  we  must  first  take  into  view  the  nature  of  a  corporation.  >  It  is  a 
fictitious  person,  the  creature  of  the  law,  deriving  all  its  vitality  from  the  law, 
and  possessing  no  attributes  or  functions  but  those  expressed  in  the  law. 

As  regards  municipal  corporations,  they  are  of  the  class  denominated  in  the 
Civil  Code  political^  which  are  defined  (Art  420)  to  be  such  **  as  have  princi- 
pally for  their  object,  the  administration  of  a  portion  of  the  State,  and  to  which 
a  part  of  the  powers  of  government  is  delegated  to  that  effect" 

The  municipal  corporations  of  the  State  of  Louisiana  could  have  had,  then, 
no  power  to  subscribe  for  the  stock  of  any  other  corporation  or  joint  stock 
company,  unless  such  power  was  given  them  by  law.  And  this  brings  us  to 
the  inquiry— could  the  Legislature  confer  upon  the  municipal  corporations  a 
power  which  it  did  not  itself  possess?  In  matters  of  contract,  and  matters  of 
inheritance,  the  maxim  is,  "  nemo  ad  alium  plus  juris  trannferre  potest^  quatn 
ipse  habeaV^  This  rule  seems  to  result  from  the  necessity  of  thinga  No  one 
can  give  more  than  he  has.  And  if  its  soundness  be  admitted  in  the  relations 
of  men  with  each  other,  there  seems  a  more  peculiar  propriety  in  its  applica- 
tion to  the  operations  of  a  constitutional  government  As  the  municipal  cor- 
poration is  the  creature  of  the  Legislature,  so  is  the  Legislature,  in  its  turn, 
nothing  but  the  creature  of  the  will  of  the  people,  as  expressed  in  the  Consti- 
tution. When  that  will  has  imposed  a  restriction  upon  the  legislative  action  in 
any  particular  direction,  the  power  to  legislate  in  that  direction  not  existing, 
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Nkv  OujuMt  any  attempted  delegation  to  a  corporation  of  a  power  of  that  nature,  is  a  mani- 
GftAiun.  feet  evasion  of  the  Constitution,  and  an  usurpation  of  the  most  dangerous 
kind.  The  Constitution  of  the  United  States  prohibits  any  State  from  pasang 
a  law  impairing  the  obligation  of  a  contract  Will  any  person  pretend  that 
the  Legislature  of  Louisiana  could  authorize  the  corporation  of  New  Orleans 
to  pass  an  ordinance  to  annul  and  avoid  one  of  its  contracts  ?  Yet  this  would 
be  a  legislative  enactment  of  the  same  kind  with  that  of  the  12th  of  March, 
1862.  It  will  be  objected,  perhaps,  that  the  Act  of  March  12th,  1852,  docs  not 
authorize  a  subscription  to  stock  in  the  name  of  the  State.  To  this  I  answer, 
first,  that  the  statute  is  general — ^applying  to  every  police  jury,  and  every  mu* 
nicipal  corporation  in  the  State.  Now,  it  is  believed  that  every  foot  of  ground 
in  Louisiana,  is  within  the  territorial  jurisdiction  of  some  police  jury,  or  some 
municipal  corporation.  Therefore,  the  statute  has  an  operation  coextensive 
with  the  State,  and  is  in  substance,  though  not  in  semblance,  a  statute  to 
authorize  the  whole  State  to  become  subscriber  to  the  stock  of  corporations. 
And,  secondly,  the  violation  of  the  Article  121  would  not  be  less  real,  although 
it  would  not  be  so  palpable,  had  the  statute  authorized  but  one  subscription  by 
one  municipal  corporation  or  police  jury.  The  nullity,  the  radical  vice,  of  want 
of  authority  in  the  party  authorizing  the  subscription,  would  have  equally 
existed  in  the  case  supposed. 

I  conclude  that  the  Statute  of  the  12  th  of  March,  1852,  is  void  for  unconsti- 
tutionality. I  base  my  opinion  upon  the  doctrine,  that  what  a  Legislature 
cannot  constitutionally  do  itself,  it  cannot  constitutionally  authorize  a  munici- 
pal corporation  of  the  State,  its  creature,  to  do.  And  this  doctrine  is  not  at 
variance  with  any  authority  quoted  in  the  decision  of  the  case  of  the  Police 
Jury  V.  McDonogh's  Executan,  It  is  not  at  variance  with  that  decision  itself, 
properly  considered ;  for,  singularly  enough,  the  Article  121  of  the  Constitu- 
tion of  1845,  was  not  adverted  to,  either  in  the  argument  or  in  the  decision  of 
that  case.  The  argument  turned,  indeed,  in  part  upon  the  Article  108  of  the 
Constitution  of  1852,  which  is  a  modification  of  the  121st  Article  of  that 
of  1845.  But  this  argument  was  met,  in  the  decision  pronounced,  by  the  very 
obvious  response,  that  the  Constitution  of  1852  was  not  in  force,  when  the  Act 
was  passed. 

I  now  pass  to  the  consideration  of  another  matter,  which,  in  my  opinion,  has 
taken  away  the  right  of  action  in  this  case,  so  far  as  the  railroad  taxes  are  con- 
cerned. 

Two  Acts  of  the  Legislature  were  approved  on  the  15th  of  March,  1854, 
entitled  respectively,  **  an  Act  providing  for  the  subscription  by  the  city  of 
New  Orleans  to  the  stock  of  the  New  Orleans,  Opelousas  and  Great  Western 
Railroad  Company" ;  and  "  an  Act  for  the  subscription  by  the  city  of  New 
Orleans,  to  the  stock  of  the  New  Orleans,  Jackson,  and  Great  Northern  Rail- 
road Company." 

The  date  of  the  passage  of  these  actF,  which  was  subsequent  to  the  judg- 
ment of  the  District  Court  rendered  in  this  cause,  suflBciently  accounts  for  their 
not  being  noticed  in  the  pleadings  nor  in  the  reasons  for  judgment  But  if 
they  shall  appear,  upon  examination,  to  have  materially  modified  the  rights  of 
the  parties  litigant,  we  have  the  authority  of  Judge  Martin  for  ^ying,  that  we 
are  bound  to  notice  a  change  in  the  law  made  since  the  rendition  of  the  judg- 
ment in  the  court  below.     Atchafalaya  Bank  v.  Dawion^  13  La.  510,  511. 

The  two  statutes  in  question  are  in  all  respects  literal  copies  of  each  other, 
with  the  exceptions  which  will  be  hereafter  noticed.    They  authorize  th#»  mm- 
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mon  council  of  the  city  of  New  Orleans  to  subscribe  to  the  stock  of  the  Ope-    ^*^  o»l«a«» 
lousas  railroad,  for  one  million  and  a  half  of  dollars,  and  to  the  stock  of  the       Graiuii.. 
Jackson  railroad,  for  two  millions  of  dollars.     They  prescribe  the  clauses  of 
the  ordinances  to  be  passed  by  the  city  council,  for  the  subscriptions  thus  au- 
thorized.    Those  clauses  are : 

1st  A  statement  of  the  number  and  amount  of  the  shares  subscribed. 

2d.  The  subscription  to  be  made  by  the  Mayor,  and  paid  in  city  bonds,  hav- 
ing twenty  years  to  run,  and  bearing  interest 

dd.  A  special  tax  on  real  estate  and  slaves,  to  be  levied  annually,  for  the 
payment  of  interest  on  the  city  bonds,  &c. 

4th.  The  bonds  to  be  issued  as  called  for  by  the  railroad  companies. 

6th.  The  ordinances  of  the  city  council,  approved  May  13th  and  May  I7th, 
1862,  providing  for  the  subscription  by  the  city,  to  the  stock  of  the  Jackson 
and  Opelousas  Railroads,  (the  ordinances  under  which  the  present  suit  is 
brought,)  to  he  repealed — "  provided,"  says  each  statute,  "  the  repeal  of  said 
ordinance  shall  not  be  so  construed  as  to  relieve  the  city  from  the  obligation  to 
collect  and  pay  over  to  said  railroad  company,  that  portion  of  the  railroad  tax 
imposed  under  said  ordinance  for  the  year  1853,  which  has  not  yet  been  col- 
lected and  paid  over  to  said  conlpan3^*^ 

Subsequent  sections  in  each  statute  provide,  that  the  railroad  companies 
shall  receive,  at  par,  the  city  bonds  issued  for  the  subscription  to  their  stock ; 
that  the  board  of  directors  of  each  railroad  company  shall  notify,  in  writing, 
to  the  Mayor,  their  acceptance  of  the  city  ordinance  prescribed  by  the  act; 
that  upon  such  acceptance,  the  ordinance  shall  be  submitted  to  the  voters  of  the 
city,  who  have  the  right,  under  existing  laws  of  voting  at  city  elections,  for 
approval  and  ratification,  at  an  election  to  be  held  for  that  purpose,  and  shall 
only  take  effect  after  such  approval  by  a  majority  of  such  voters ;  that  bonds 
issued  by  the  railroad  companies,  and  secured  by  a  pledge  of  the  railroad  tax 
for  1854,  1855,  185ti,  1857,  and  1858,  levied  under  the  ordinances  (repealed)  of 
13  th  and  17th  of  May,  1852,  shall  be  canceled  by  the  company  which  issued 
the  same,  before  the  said  company  shall  receive  from  the  city  any  of  the  bonds 
authorized  to  be  delivered  for  subscription  to  the  stock  of  said  company,  by 
virtue  of  this  act,  &c. ;  and,  lastly,  that  the  city  council  shall  elect  annually, 
three  directors  in  each  of  the  railroad  companies  mentioned  in  the  acts. 

I  assume  as  facts  of  public  notoriety,  that  the  city  council  of  New  Orleans 
have  passed  the  ordinances  required  by  the  Acts  of  15th  of  March,  1864,  above 
mentioned  ;  that  said  ordinances  have  been  accepted  by  the  Jackson  and  Ope- 
lousas Railroad  Companies,  for  whose  use  and  benefit  the  present  suit  is  pro- 
secuted in  this  court ;  that  an  election  has  been  held,  at  which  the  said  ordi- 
nances have  been  approved  by  a  majority  of  the  voters ;  and  that  the  Mayor 
has  subscribed  in  the  name  of  the  city  for  stock,  and  city  bonds  have  been 
issued,  for  the  amount  of  such  subscription,  according  to  those  statutes  and 
ordinances. 

It  is  apparent,  from  a  review  of  the  legislation,  that  the  subscriptions  to  rail- 
road stock  authorized  by  the  two  Acts  of  1854,  were  intended  to  take  the 
place  of  the  subscriptions  to  the  stock  of  the  same  companies,  made  by  the 
city  ordinances  of  the  13th  and  l7th  of  May,  1852.  This  fact  clearly  results 
from  the  obligation  imposed  by  the  Legislature  upon  the  city  corporation,  of 
repealing  the  ordinances  of  1862,  simultaneously,  and  in  the  same  ordinance, 
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Nbw  Orlkakb  with  their  subscriptions  for  precisely  the  same  sum  under  the  Act  of  1864.  It 
Oraildb.  results  with  equal  clearness  from  the  requirement  of  the  formal  acceptance  by 
the  railroad  companics,'of  the  ordinance  repealing  the  previous  subscription, 
as  a  condition  precedent  to  the  validity  of  the  subsequent  subscription. 

The  city  subscription  of  1852,  to  the  stock  of  the  two  railroads  having, 
then,  been  superceded  by  subscriptions  to  a  like  amount  in  1854,  which  last 
subscription  is  either  paid  or  payable  in  city  bonds,  what  is  the  position  of  the 
property  holders,  upon  whom  was  assessed  the  payment  of  the  first  subscrip- 
tion ?  This  question  does  not  concern  those  who  have  paid  their  railroad  tax 
of  1853.  Probably  they  have  got  certificates  from  the  railroad  companies,  as 
provided  by  the  Act  of  12th  of  March,  1862,  section  4,  for  the  amount  of  the 
tax  by  them  paid,  are  satisfied  with  those  certificates,  and  not  inclined  to  insist 
upon  their  original  right  to  acquire  more  certificates  of  railroad  stock,  by  pay- 
ing more  annual  installments  of  railroad  tax.  At  all  events,  they  are  not  be- 
fore UR.  But  the  present  defendant,  who  has  never  paid  the  tax,  or  any  por- 
tion of  the  tax  assessed  to  her  under  the  ordinances  of  1852 — before  condem- 
ning her  to  pay  this  claim,  even-handed  justice  requires  that  we  should  exa- 
mine whether  her  position  has  not  been  changed  to  her  disadvantage,  since 
this  tax  was  levied,  by  the  State  and  municipal  legislation  which  we  have  been 
reviewing ;  and  should  such  appear  to  be  the  case,  I  maintain  that  upon  legal 
principle,  she  is  released  from  her  obligation  to  pay. 

The  defendant  being  a  woman,  did  not  vote  at  all  upon  the  question  of  ap- 
proving and  ratifying  the  ordinances  of  May,  1852.  Conceding,  however,  that 
she  was  bound  by  the  vote  of  the  majority  of  the  holders  of  landed  estate 
who  did  votSy  the  Act  of  1852,  and  the  city  ordinances  passed  under  it,  in  im- 
posing an  obligation  upon  her,  conferred,  at  the  same  time,  a  valuable  right- 
whatever  she  was  to  have  paid,  was  so  to  be  paid  for  her  own  individual  bene- 
fit The  subscription  was  \n  name  a  subscription  by  the  city  of  New  Orleans— 
but,  in  reality,  a  subscription  by  the  owners  of  landed  estate  in  New  Orleans; 
and  the  payment  of  the  tax  was  a  payment  of  that  subscription,  entitling  the 
payer  to  a  certificate  of  stock  of  like  amount,  transferable  by  delivery. 

Such  was  the  defendant's  original  position.  But  should  payment  now  be 
enforced  from  her,  she  would  pay  without  receiving  any  certificate — any  equi- 
valent And  why  ?  Because  the  ordinances  of  1852  have  been  repealed, 
which  ordinances  were  her  only  title  to  such  equivalent  It  would  be  in  vain 
to  say,  that  the  right  to  the  certificate  is  expressed  in  the  Act  of  the  Legisla- 
ture of  the  12th  of  March,  1852.  That  act  applied  ^in  terms  to  no  particular 
case  of  subscription.  It  authorized,  generally,  subscriptions  by  police  juries 
and  municipal  corporations.  The  corporation  of  New  Orleans  availed  itself  of 
that  authorization,  and  passed  the  ordinances  of  the  18th  and  17th  of  May, 
185 2-— ordinances  expressly  referred  to  as  the  source  of  defendant's  obligation 
upon  the  face  of  the  bills,  which  supply  the  place  of  a  petition  in  this  record. 
The  ordinances  are  repealed — not  merely  with  the  consent,  but  by  the  com- 
mand of  the  Legislature — and  the  city  has  issued  its  bonds  for  the  whole 
amount  of  its  subscription,  which  bonds  the  railroads  are  obliged  to  take  at 
par.  Of  course,  those  companies  cannot  give  their  certificates  to  individuals 
for  stock  for  which  the  city  has  paid.  Still  less  can  they  give  them  for  stock 
which,  by  the  repeal  of  the  law  creating  it,  has  ceased  to  have  any  legal  ex- 
istence. 
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It  has  been  repeatedly  held  by  the  Supreme  Court,  that  if  judgment  be  cor-    Nkw  Orlsahs 
rectly  given  under  a  law  which  is  repenled  pending  th^  appeal^  the  judgment       gbailhk. 
must  be  reversed.     12  La.  547.     13  La.  497.     17  La.  478. 

It  is  clear  to  my  mind,  that  the  defendant  is  released  from  the  obligation  of 
paying  the  railroad  tax  of  1853,  by  the  repeal  of  the  ordinance  which  imposed 
it,  and  by  the  substitution  of  a  subscription  in  which  she  can  claim  no  share, 
in  the  place  of  one  in  which  she  would  have  been  entitled  to  a  share  propor- 
tionate to  her  payments. 

This  proposition  would  seem  indeed  unsusceptible  of  controversy,  were  it 
not  for  the  proviso  in  the  5th  paragraph  of  the  2d  section  of  the  Acts  of  15th 
March,  1854,  declaring  that  ^*  the  repeal  of  the  said  ordinances,  (those  of  13th 
and  17th  of  May,  1852,)  shall  not  be  so  construed  as  to  relieve  the  city  from 
the  liability  to  collect  and  pay  over  to  said  railroad  companies,  that  portion  of 
the  railroad  tax  imposed  under  said  ordinances  for  the  year  eighteen  hundred 
and  fifty -three,  which  has  not  yet  been  collected  and  paid  over  to  sai  j  com- 
pany." 

This  proviso  immediately  follows  a  peremptory  requirement  by  the  Legisla- 
ture, of  a  repeal  of  the  ordinances  of  the  13th  and  17th  of  May,  1852.  The 
analysis  already  made  of  those  ordinances,  has  shown  that  they  imposed  taxes 
on  all  landed  estate,  in  the  one  case,  to  the  amount  of  two4)er  cent,  and  in 
the  other,  to  the  amount  of  three  par  cent.,  collectable  one-sixth  each  year, 
through  six  successive  years— 1853,  1854,  1855,  1856,  1857  and  1858.  The 
repeal  of  the  ordinances,  then,  abolished  the  whole  tax — the  one  sixth  payable 
in  1863,  as  well  as  the  five-sixths  payable  in  the  five  subsequent  years.  The 
injunction  to  repeal  is  entire — ^reserves  no  portion  of  the  ordinances — no  por- 
tion of  the  taxes.  Under  these  circumstances,  the  proviso  above  quoted  is 
simply  unmeaning.  What  liability  could  there  be  on  the  part  of  the  city  to  do 
a  legal  impossibility — to  collect  a  tax  which  had  been  repealed  ?  This  proviso 
may  be  viewed  as  an  instance  of  that  careless  legislation  which  too  often  dis- 
figures the  statute  book. 

I  am  of  opinion  that  the  judgment  of  the  District  Court  should  be  affirmed. 


City  of  New  Orleans  v.  Mrs.  J.  C.  de  St.  Homes. 

Tbst  part  of  the  8d  section  of  the  Act  of  1862,  (an  Act  proTiding  for  the  lobscription  by  parishes 
and  miiDicipal  corporations  of  the  State  to  the  stock  of  corporations  undertaking  works  of  Internal 
ImproTement,)  which  requires  that  the  police  Jnry  or  municipal  corporation  shall  cause  to  be  fur- 
njahed  to  the  commissioners  of  election  a  properly  certified  list  of  the  authorised  roters,  is  direc- 
tory only,  and  a  failure  to  furnish  said  list,  cannot  be  regarded  as  a  condition  precedent  to  the 
Talidity  of  the  subscription. 

Where  a  formality  is  not  absolutely  necessary  for  the  obsenrance  of  Justice,  but  is  intended  to  faci- 
litate its  ob8«rTance,its  omission,  unless  there  is  an  annulling  clause  in  the  law,  will  not  annul 
the  act. 

A  statute  is  to  be  considered  as  imperatire  in  erery  particular  which  is  essential  to  the  thing  requir- 
ed to  be  done,  and  merely  directory  as  to  those  which  are  immaterial.    Sucharian^  J.,  dissenting. 

The  legislative  injunction  contained  in  the  8d  section  of  the  Act  of  1852,  to  ftirnish  to  the  commis- 
sioners of  election  a  certified  list  of  yoters  who  were  landed  proprietors,  was  imperatire,  and  the 
finishing  of  such  list  a  condition  precedent  to  the  holding  of  a  valid  election  under  the  statute, 
in  defkalt  of  which  the  ordinances  subscribing  to  stock  remained  without  elTect.  Buchanan^  J., 
dissenting. 
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New  OftLcAVS  Under  the  Act  of  1868«  the  city  is  nude  the  mandatary  of  the  landed  proprietor!,  for  the  pnrpoee  of 
8t.  Romis  •ttbscrlbing  to  the  stock  of  railroad  companies.    SucJianafi^  J.,  dissenting. 

It  is  a  general  rule  of  the  contract  of  mandate,  that  the  principal  Is  only  boand  to  execute  the  en- 
gagements of  his  agents,  conformably  to  the  poirer  which  has  been  conferred.  C.  C.  SS90.  3m- 
ahanan,  J.,  dissenting. 

A  mandatary,  under  a  special  power,  must  confine  himself  strlcUy  within  the  limits  assigned  to  hi^^ 
and  those  dealing  with  him  must,  at  their  peril,  see  that  he  does  not  exceed  his  authority— -but 
they  need  not.  In  search  of  his  powers  and  their  limitations,  look  beyond  the  instrument  of  man- 
date.   Buek(Man^  J.,  dissenting. 

If  the  clause  of  the  Act  of  1802,  under  consideration,  was  not  a  condition  precedent,  the  omission  of 
which  imported  a  nullity  of  the  ordinances  by  the  terms  of  the  statute  itself,  it  was,  at  least,  a 
condition  subsequent,  essential  to  the  yalidity  of  the  election  held  under  the  ordinances.  Bueha- 
fian,  J.,  dissenting. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Lahatt  <&  Buatis,  Jr.,  and  Kandell  Hunt,  (or  plaintiff  and  appellant : 

In  R,  V.  Woodstanton,  I  Bott.,  610,  (cited  in  Dwarris  on  St.,  714,)  the  dis- 
tinction between  directory  and  compulsory  statutes  was  applied  to  st.  43,  El. 
c.  2,  s.  5,  which  enacted  that  male  apprentices  should  be  bound  out  by  the 
parish  till  the  age  of  34;  yet  a  binding  till  21  was  hold  to  confer  a  settlement — 
for  the  statute  is  only  directory  in  this  respect. 

In  R,  V.  Lonsdale,  1  Burr.,  447,  Lord  Mansfield  says,  there  is  a  known  dis* 
tinction  between  circumstances  which  are  of  the  essence  of  the  thing  required 
to  be  done  by  an  act  of  Parliament,  and  causes  merely  directory. 

In  Bank  of  the  Northern  Liberties  v.  Cresson,  12  Serg.  A  Rawie,  314,  the 
court  recognize  this  distinction,  and  say :  Under  our  land  laws,  the  act  of  as- 
sembly directs  the  surveyor  to  run  and  mark  the  lines  on  the  ground,  and  fur- 
ther enacts,  that  all  surveys  made  before  the  warrant  authorizing  it  comes  to 
his  hand.s,  shall  be  accounted  clandestine,  and  shall  be  void  and  of  no  effect 
The  first  injunction  is  directory,  the  latter  provision  is  imperative  and  peremp- 
tory. 

In  Bank  of  the  United  Slates  v.  Dandridge,  12  Wheat  81,  there  are  many 
cases  where  an  act  is  prescribed  by  law  to  be  done,  and  record  made  thereof 
and  nevertheless,  if  left  unrecorded,  the  act  is  valid.  By  the  English  Marriage 
Acts,  registers  of  marriages  arc  required  to  be  kept  in  public  books  in  every 
parish,  and  signed  by  the  parties  and  the  minister,  and  attested  by  two  wit- 
nesses. Yet  it  has  been  decided  that  such  an  entry  is  not  necessary  to  the 
validity  of  the  marriage,  and  that  an  erroneous  entry  will  not  vitiate  it  If  a 
regulation  be  merely  directory,  then  any  deviation  from  it,  though  it  may  sub- 
ject the  officers  to  responsibility,  &c.,  cannot  be  taken  advantage  of  by  third 
persons. 

In  Dwarris  on  St,  716,  the  same  doctrine  is  cited. 

19  Wendell,  page  135,  Mohawk  and  Hudson  Railroad  Company, 

19  Wendell,  page  630,  Ckeaang  County  Lisurance  Company. 

Larue  <fc  Whitaker,  for  defendant : 

This  suit  is  brought  to  recover  from  defendant  a  sum  of  money  for  the  bene- 
fit of  the  New  Orleans,  Opelousas  and  Great  Western  Railroad  Company,  and 
the  New  Orleans,  Jackson  and  Great  Northern  Railroad  Company.  The 
plaintiffs  claim  that  it  is  a  legitimate  tax  which  the  defendant  is  bound  to  pay — 
and  it  is  either  a  tax,  a  forced  expropriation  of  private  property  for  the  bene- 
fit of  two  private  corporation.^,  or  a  forced  subscription  to  the  stock  of  said 
corporations — at  all  events,  it  is  taking  the  property  of  the  individual  for  pub- 
lic or  private  uses.  Whichsoever  of  these  it  may  be,  there  can  be  no  doubt 
that  the  law,  if  any,  under  which  the  claim  is  made,  should,  on  the  part  of  the 
plaintiffs,  have  been  strictly  complied  with  before  any  judgment  could  be  ren- 
dered in  their  favor.  Hiriart  v.  Morgan,  5  L.  R.  45.  Winchester  v.  Cain,  1 
R.  R.,  424.     Morris  v.  Croker,  4  L.  R.  150. 

The  last  quoted  case  was  one  in  which  the  validity  of  a  title  under  a  sale 
for  taxes  was  involved,  and  the  court  remarks :  *'  It  was  a' sale  for  taxes,  and  in 
such  sales,  according  to  the  principles  of  juri.sprudence  established  by  several 
decisions  of  the  Supreme  Court  of  the  United  States,  and  which  prevail  gene- 
rally in  the  several  States  of  the  Union,  the  purchasers  are  bound  in  order  io 
give  force  and  validity  to  their  titles,  to  show  that  all  the  formalities  required 
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bj  law  in  alienations  of  this  kind,  have  been  fully  and  faithfully  complied  with.  Nbw  Oblkaxs 
These  principles  we  consider  to  be  founded  in  justice  and  sound  policy.  Sa-  g^  ro'mw. 
orifices  of  property  of  great  value  are  frequently  made  in  consequence  of  slight 
inattention  of  owners  or  their  agents,  by  officers  of  the  government  in  the  col- 
lection of  taxes,  and  avarice  and  immoral  cupidity  often  lead  purchasers  to 
avail  themselves  of  advantages  acquired  under  legal  pretexts,  contrary  to  the 
moral  precept  which  requires  men,  to  act  towards  their  neighbors  as  they 
would  think  just  towards  themselves  under  similar  circumstances." 

If  this  principle  be  true  of  sales  for  taxes,  it  is  equally  true  of  the  act  of  tax- 
ation itself;  for  it  would  matter  but  little  how  a  sale  took  place,  or  the  judg- 
ment upon  which  it  is  founded  were  obtained,  if  the  original  exercise  of  the 
taxing  power  was  in  violation  of  right  and  law.  The  Constitution  of  tlie  State 
directs  how  taxes  shall  be  imposed  by  the  general  assembly — the  charter  of 
New  Orleans  is  equally  explicit  in  relation  to  taxation  in  the  corporation.  If 
one  or  the  other  should  pass  an  act  or  an  ordinance  imposing  taxation  violating 
the  organic  law  or  the  city  charter,  could  the  court  give  any  effect  to  such 
acts?  Is  this  railroad  tax,  as  it  is  called,  different  from  any  other,  in  such 
matter  as  takes  it  out  of  the  general  and  just  rule  ? 

The  tax,  or  whatever  it  may  be,  is  claimed  under  an  Act  approved  March 
12th,  1852,  allowing  police  juries  and  municipal  corporations,  &c.,  to  subscribe 
to  the  stock  of  corporations  for  internal  improvements.  But  the  Sd  section  of 
that  act  declares,  *'  that  no  ordinance  passed  under  the  provisions  6f  this  act 
shall  be  valid  or  take  effect,  until  it  shall  have  been  approved  and  ratified  by  a 
majority  of  the  voters  on  whose  property  the  tax  is  proposed  to  be  levied,  at  an 
election  to  be  held  specially  for  that  purpose,  by  order  of  the  police  jury  or 
municipal  corporation  passing  the  ordinance  ;  and  the  said  police  jury  or  mu- 
nicipal corporation  shall  prescribe  the  manner  of  holding  such  election,  and 
shall  cause  to  be  furnished  to  the  commissioners  of  the  same,  a  properly  certi- 
fied list  of  the  voters,"  &c. 

This  section  should  be  so  construed,  **  that  no  clause,  sentence,  or  word  in 
it,  be  superfluous,  void  or  insignificant"     Reynolds  v.  Baldwin,  1  An.  166. 

Ajid  being  so  considered,  what  does  it  require? 

1st  That  the  ordinance  should  be  approved  and  ratified  by  a  majority  of 
the  voters  upon  whose  property  the  tax  was  proposed  to  be  laid — that  is,  a 
majority  of  lihe  owners  of  real  estate  in  the  city  of  New  Orleans,  otherwise 
entitled  to  vote. 

2d.  That  such  voters,  so  qualified,  shall  be  designated  to  the  commissioners 
by  properly  certified  lists  of  their  names. 

The  defendant  contends  that  neither  the  one  nor  the  other  of  these  prere- 
quisites, without  which  the  ordinance  is  null,  and  of  no  effect,  has  been  com- 
plied with. 

It  appears  to  the  counsel  for  the  defendant,  that  these  certified  lists  which 
the  law  requires,  were  not  an  unmeaning  and  insignificant  form.  That  they 
were  intended  for  something  more  than  to  employ  a  certain  number  of  agents 
in  their  preparation  ;  that,  indeed,  they  were  meant  to  be  a  guide  to  the  com- 
missioners in  the  reception  of  votes ;  that  they  should  have  been  carefully 
prepared  by  the  proper  assessors  of  the  city,  by  an  enumeration  of  the  voters, 
and  by  ascertaining  which  of  such  voters  were  owners  of  real  estate,  and 
properly  certified  according  to  law,  and  that  when  so  prepared,  they  should 
have  been  used  as  any  other  registry  of  voters,  by  the  commissioners  of  the 
election.  It  might  be  well  assumed,  that  the  course  above  indicated,  is  the 
only  way  in  which  it  could  be  determined  who  were  properly  voters  under  the 
law,  but  whatever  opinion  may  be  entertained  on  that  point,  it  is  apparent  that 
this  certified  list  of  voters  owning  real  estate,  was  the  sole  security  which  the 
property  holders  of  New  Orleans  had  against  perjury,  fraud,  and  what  many 
of  them  deemed  oppression.  It  was  the  sole  means  by  which  they  could  as- 
certain the  right  of  persons  to  vote  away  their  property  for  the  benefit  of  cor- 
porations, the  existence,  objects  and  management  of  which,  they  might  not 
approve.  The  law  designated  no  other.  It  is  therefore  respectfully  urged  that 
the  list  as  required  by  law,  should  have  been  made  and  furnished  to  tne  com-  * 

missioners  of  the  election,  and  that  they  should  have  acted  upon  it,  and  that 
its  not  having  been  done,  vitiates  the  whole  proceeding.  It  is  true  that  the 
preparation  of  such  a  list  would  have  required  some  time  and  labor,  and  the 
railroad  ordinance  might  not  have  passed  with  railroad  speed,  if  passed  at  all, 
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Nbw  Orlkarb    but  that  IS  no  reason  why  the  prerequisite  conditions  imposed  by  the  law  to 
St.  Romu.      K'^®  *'  eflRcacy,  should  not  have  been  complied  with. 

OoDEN,  J.  (Spoffobd,  J.,  not  taking  part  in  the  case.)  The  8d  section  of 
the  Act  of  the  Legislature  of  1852,  providing  for  the  subscription  by  the 
parishes  and  municipal  corporations  of  the  State  to  the  stock  of  corporations 
undertaking  works  of  internal  improvements,  is  in  the  following  words : 

**  That  no  ordinance  passed  under  the  provisions  of  this  act,  shall  be  valid  or 
take  effect,  until  it  shall  have  been  approved  and  ratified  by  a  majority  of  the 
voters,  on  whose  property  the  tax  is  proposed  to  be  levied,  at  an  election  to  be 
held  specially  for  that  purpose,  by  order  of  the  police  jury  or  municipal  cor- 
poration passing  the  ordinance ;  and  said  police  jury  or  municipal  corpora- 
tion shall  prescribe  the  manner  of  holding  such  election,  and  shall  cause  to  be 
furnished  to  the  commissioners  of  the  same,  a  properly  certified  list  of  the  au- 
thorized voters ;  and  such  election  shall  be  preceded  by  a  notice  of  thirty  days, 
published  in  one  or  more  newspapers  in  the  parish  or  municipal  corporation 
where  such  election  shall  be  held.  Provided,  however,  that  if  such  ordinance 
shall  be  rejected  by  the  majority  of  the  yoters,  it  shall  be  lawful,  at  any  sub- 
sequent period,  again  to  take  the  sense  of  the  voters,  in  the  same  manner  as 
at  the  first  election,  and  at  intervals  of  not  less  than  six  months." 

The  defendant  being  sued  for  the  tax  levied  on  her  property,  to  meet  install- 
ments due  by  the  city  on  their  subscription  to  the  stock  of  the  New  Orleans, 
Jackson  and  Great  Northern  Railroad  Company,  and  of  the  New  Orleans, 
Opelousas  and  Great  Western  Railroad  Company,  in  conformity  with  an  ordi- 
nance of  the  common  council,  resists  the  payment  on  several  grounds,  as  set 
forth  in  an  original  and  supplemental  answer.  There  are  three  grounds  taken 
in  the  answer  first  filed,  to  wit: 

1st.  **  She  denies  that  the  city  has  ever  subscribed  to  the  stock  of  the  rail- 
road companies  aforesaid. 

2d.  "  That  if  it  has  so  subscribed,  she  denies  that  it  has  any  authority  of 
law  to  do  so,  and  that  all  its  acts,  in  relation  to  said  pretended  subscription  if 
made,  are  null  and  void. 

dd.  '*  That  if  it  has  made  any  such  subscription,  that  she  is  neither  in  law 
nor  in  equity  liable  to  pay  any  portion  thereof." 

The  defence,  so  far,  extends  only  to  a  denial  that  there  was  any  subscrip- 
tion to  stock  by  the  city,  and  of  the  existence  of  any  law  and  of  any  ordinance 
of  the  council,  authorizing  such  subscription.  The  subscriptions  to  the  stock 
of  both  companies,  by  two  separate  ordinances,  and  the  acceptance  of  those 
subscriptions  by  the  companies,  are  shown  by  the  evidence,  and  the  real  de- 
fence relied  on  by  the  council,  is  that  contained  in  the  supplemental  answer, 
and  is  expressed  in  the  following  words :  "  That  under  the  city^s  subscription 
alleged,  if  any  such  exist,  she  (the  defendant)  cannot  in  any  manner  or 
form,  be  held  liable  to  the  said  city  of  New  Orleans,  inasmuch  as  it  does  not 
appear  that  said  municipal  corporation  ^  caused  to  be  furnished  to  the  commis- 
sioners of  the  election,  to  be  held  under  the  provisions  of  the  Act  of  the  Le- 
gislature, approved  March  12th,  1852,  a  properly  certified  list  of  the  autho- 
rized voters,'  as  said  corporation  was  bound  to  do,  in  order  to  the  validity  of 
the  ordinances  referred  to  in  plaintifis'  suit ;  or,  in  fact,  that  said  corporation 
furnished  any  list  whatever  to  said  commissioners,  that  satisfied  the  provisions 
of  said  law,  but  that,  on  the  conb-ary,  many  hundreds  of  persons  voted  at  the 
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said  election,  who  were  not  the  owners  of  real  estate,  who  were  not  on  the  as-     Nkw  Orlkans 
sessment  rolls  as  such,  and  who  were  not  on  any  list,  however  defective,  which      gr.  romks. 
maj  have  been  furnished  to  the  commissioners  by  said  corporation,  and  that 
the  whole  election  is  therefore  nail  and  void.** 

As  it  is  not  alleged  in  this  answer,  and  is  not  shown  by  the  evidence  that  a 
sufficient  number  of  illegal  votes  were  received  to  affect  the  result  of  the  elec- 
tion, the  defence  may  be  considered  as  resting  on  the  alleged  failure  of  the 
municipal  corporation  to  cause  to  be  furnished  to  the  commissioners  of  the 
election,  a  properly  certified  list  of  the  voters,  which  it  is  contended  was  a 
prerequisite  by  the  Act  of  the  Legislature  to  the  validity  of  the  ordinance,  and 
the  election  to  be  held  under  it 

It  is  our  duty  to  ascertain  the  intention  of  the  Legislature,  and  to  give  effect 
to  it ;  if  it  was  their  intention,  according  to  a  fair  and  liberal  construction 
which  we  are  bound  to  give  to  an  act  passed  by  them,  with  a  view  to  the  ac- 
complishment of  great  public  good,  by  the  promotion  of  internal  improve- 
ments, that  the  furnishing  a  properly  certified  list  of  the  authorized  voters  to 
the  commissioners,  should  be  a  condition  precedent  to  the  validity  of  the  elec- 
tion, and  such  list  was  not  furnished,  then  it  would  be  our  duty  to  pronounce 
the  election  null  and  void.  If,  on  the  other  hand,  that  clause  in  the  act,  ac- 
cording to  such  construction,  ought  to  be  viewed  as  merely  directory,  we 
should  be  usurping  the  power  of  the  Legislature  by  declaring  a  consequence 
to  follow  firom  the  omission  to  comply  with  their  direction,  which  they  did  not 
think  proper  to  declare  themselves ;  and  which,  if  such  had  been  their  inten- 
tion, it  was  their  duty  to  have  expressly  declared,  unless  from  the  nature  of 
such  preceptory  clause  in  the  law,  such  intention  was  sufficientiy  manifest 
without  being  declared.  The  intention  of  the  Legislature  is  expressed  in  this 
section  of  the  act,  that  the  ordinance  shall  not  be  valid,  until  it  shall  have 
been  approved  by  a  majority  of  the  voters  on  whose  property  the  tax  is  to  be 
levied,  at  an  election  to  be  held  for  that  special  purpose,  by  order  of  the  cor- 
poration ;  that  part  of  the  law  is  prohibitory — the  corporation  are  prohibited 
firom  enforcing  the  ordinance  for  the  collection  of  the  tax,  until  they  had  caused 
the  same  to  be  approved  by  a  majority  of  the  authorized  voters,  at  an  election 
to  be  ordered  by  them — it  is  a  prohibition  made  in  the  interest  of  the  tax  pay- 
ers— and  if  it  could  be  shown  that  at  the  election  so  held,  unauthorized  votes 
had  been  received  to  a  sufficient  number  to  have  affected  the  result,  the  elec- 
tion, which  resulted  in  favor  of  the  tax,  would  be  declared  null,  and  a  prere- 
quisite of  the  law  not  having  been  complied  with,  the  ordinance  would  not 
take  effect. 

Is  the  intention  expressed  in  the  same  manner,  or  can  such  intention  be  rea- 
sonably inferred,  that  a  failure  to  comply  with  the  formality  prescribed  in  the 
subsequent  part  of  the  section,  of  furnishing  to  the  commissioners  a  certified 
list  of  the  voters,  should  prevent  the  ordinance  from  taking  effect,  although  ap- 
proved and  ratified  by  a  majority  of  the  votes  cast  at  the  election.  The  inten- 
tion is  not  expressed  by  the  Legislature,  and  from  the  nature  of  that  part  of 
the  law  which  appears  to  us  to  be  directory,  such  intention  cannot  be  inferred 
on  legal  principles,  applicable  to  the  interpretation  of  statutes.  The  rule  is, 
that  when  a  formality  is  not  absolutely  necessary  for  the  observance  of  justice, 
but  is  introduced  to  facilitate  its  observance,  its  omission,  unless  there  is  an 
annulling  clause  in  the  law,  will  not  annul  the  act     Touillier,  vol.  — . 

The  object  of  the  Legislature  was  to  facilitate  the  observance  by  the  com- 
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KiwOftLBAMs  missioners  of  justice  in  regard  to  the  admission  or  rejection  of  votes.  The  act 
8t.  romu.  does  not  say  by  whom  the  list  of  authorized  voters  should  be  certified.  As  no 
registry  of  voters  existed,  such  list,  no  matter  by  whom  certified,  would  only 
have  furnished  a  partial  guide  to  the  commissioners,  as  there  woald  necessarily 
have  been  many  persons  legally  entitled  to  vote  as  owners  of  property,  on 
whom  the  tax  was  to  be  levied,  and  whose  names  were  not  on  the  last  assess- 
ment roll,  which  was  the  only  official  document  from  which  any  list  could  be 
made.  A  literal  compliance  with  the  law  in  that  respect,  was  impracticable. 
The  evidence  shows  that  copies  of  lists  of  voters  from  the  last  assessment  roll 
were  furnished,  and  if  this  part  of  the  law,  which  we  consider  as  separate  from 
that  which  contains  a  condition  precedent,  was  not  literally  complied  with, 
either  because  it  was  impracticable,  or  because  the  proper  authorities  neglect- 
ed their  duty.  Considering  it  to  be  merely  directory,  we  cannot  construe  that 
provision  into  a  condition  precedent  See  case  of  Whitney  v.  £mmet^  1  Bald- 
win's C.  C.  R.  316. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  court  below 
be  reversed ;  and  that  there  be  judgment  in  favor  of  the  plaintifl's  for  the  sum  of 
four  hundred  and  fifty -five  dollars,  with  eight  per  cent  per  annum  interest  there- 
on, from  the  1st  of  July,  1858,  until  paid;  and  also  five  per  cent  commissions,  to 
wit,  the  sum  of  twenty-two  dollars  and  seventy -five  cents,  to  be  paid  to  the  Assis- 
tant Attorney  of  the  city,  and  that  the  defendant  pay  the  costs  in  both  courts. 

Buchanan,  J.,  dissenting.  The  Act  of  12th  of  March,  1852,  section  3d,  page 
128,  declares,  that ''  no  ordinance,  passed  under  the  provisions  of  this  act,  shall 
be  valid  or  take  effect,  until  it  shall  have  been  approved  and  ratified  by  a  majori- 
ty of  the  voters  on  whose  property  the  tax  is  proposed  to  be  levied,  at  an  elec- 
tion to  be  held  specially  for  that  purpose,  by  order  of  the  police  jurj,  or  mu- 
nicipal corporation  passing  the  ordinance ;  and  said  police  jury  or  municipal 
corporation  shall  prescribe  the  manner  of  holding  such  election,  and  fehall 
cause  to  be  furnished  to  the  commissioners  of  the  same,  a  properly  certified 
list  of  the  authorized  voters,  and  such  election  snail  be  preceded  by  a  notice  of 
thirty  days,  published  in  one  or  more  newspapers  in  the  parish  or  naunicipal 
corporation  where  such  election  shall  be  held." 

The  defendant  being  sued  for  the  amount  of  two  tax  bills,  assessed  upon  the 
landed  estate  in  New  Orleans,  to  meet  the  fii-st  installment  of  the  city's  sub- 
scription to  the  stock  of  the  Opclousas  and  Jackson  Railroad  Companies,  which 
subscription  was  made  by  ordinances  of  the  ISth  and  17th  of  May,  1852, 
pleads,  among  other  defences,  tliat  the  said  subscriptions  are  not  binding  upon 
her,  the  ordinances  in  question  not  being  valid,  by  reason  of  the  city  council 
or  municipal  corporation  not  having  caused  to  be  furnished  to  the  commission- 
ers of  the  election  specially  held  to  ratify  said  ordinances,  a  properly  certified 
Hst  of  the  voters  authorized  to  vote  at  said  election,  as  required  by  the  3d 
section  of  the  Act  of  12th  of  March,  1852,  quoted  above. 

The  plaintifi*  attempted  to  prove,  that  properly  certified  lists  of.  the  autho- 
rized voters  had  been  furnished,  but,  as  I  think,  has  failed  in  so  doing.  There 
were,  indeed,  lists  furnished  to  the  ditlerent  polls ;  but  the  City  Treasurer,  Mr. 
Garland,  iniorma  us  what  these  lists  were.  Ue  sa^s,  in  substance,  that  he 
prepared  a  manuscript  list  of  the  landed  proprietors  under  the  ordinance  of 
the  council ;  that  he  took  the  names  from  the  assessment  roll  of  1851,  which 
was  the  last  made  at  the  time  of  the  election,  the  assessment  roll  of  1852  being 
not  then  completed ;  that  from  the  manuscript  list  so  made  by  him,  the  city 
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printer  made  printed  copies,  which  the  Treasurer  sent  to  the  commissioners  of   NkwObubjixs 
election  at  each  poll.     The  original  manuscript  list,  which  witness  preserved      st.  kombs. 
and  which  was  produced  on  the  trial,  was  not  certified.     Docs  not  remember 
whether  the  printed  copies  were  certified  or  not. 

It  is  very  clear  that  this  witness  does  not  prove  that  the  lists  furnished  the 
commissioners,  were  certified  to  be  correct. 

As  to  Mr.  Cro89man,  the  Mayor,  who  was  also  examined  on  this  point,  al- 
though he  commenced  by  saying  that  properly  certified  lists  of  the  voters  were 
famished  to  each  poll,  yet  on  his  attention  being  more  especially  directed  to 
the  subject,  he  declared  his  complete  ignorance,  personally,  of  the  fact  of  the 
lists  being  certified,  or  if  so,  by  whom. 

The  fact  is,  that  the  Mayor  had  nothing  to  do  with  the  preparation  of  those 
lists.  By  the  ordinance  of  the  council  referred  to  by  Mr.  Garland^  and  which 
was  an  ordinance  made  under  the  statute  *^  to  prescribe  the  manner  of  holding 
the  election,"  it  was  made  the  duty  of  the  City  Treasurer  *'  to  prepare  an  aU 
phabetical  list  of  all  persons  paying  taxes  on  landed  estate  in  the  city  of  New 
Orleans,"  and  "  to  furnish  a  copy  of  said  list  for  each  precinct  at  which  the 
Totes  are  ordered  to  be  taken,  to  the  commissioners  or  inspectors  of  election.'* 

The  ordinance  says  nothing  about  the  certifying  of  the  lists.  Accordingly, 
the  Treasurer  deposed,  and  the  production  of  the  list  in  the  District  Court 
showed,  that  he  did  not  certify  the  original  And  it  is  fair  to  presume,  that 
the  lists,  furnished  to  the  commissioners  of  election,  which  were  printed  copies 
of  that  original,  were  likewise  uncertified.  The  evidence  satisfies  me  that  such 
was  the  fact;  and  the  course  of  argument  by  the  counsel  for  plaintiff  appears 
to  admit  it.  For  the  learned  counsel  have  put  the  case  to  us  upon  the  ground, 
that  the  clause  of  the  statute  requiring  a  properly  certified  list  of  the  autho- 
rized voters  to  be  furnished  to  the  commissioners  of  election,  is  not  an  impera- 
tive clause,  but  simply  directory ;  the  effect  of  a  disregard  of  which,  was  not 
to  invalidate  the  election.  In  other  words,  that  it  was  optional  with  the  city 
corporation  to  obey  it  or  not. 

A  leading  case  upon  this  point  is  Rex  v.  Lotiedale  and  others,  1st  Burrow's 
Reports,  page  445,  In  that  case,  Lord  Mansfield  said :  **  There  is  a  known 
distinction  between  circumstances  which  are  of  the  essence  of  a  thing  required 
to  be  done  by  an  Act  of  Parliament,  and  clauses  merely  directory."  The 
question  at  issue  wjas,  the  legality  of  the  appointment  of  five  overseers  of  the 
poor  in  a  parish,  under  the  statute  of  43d  Elizabeth,  which  restricts  the  num- 
ber to  four.  And  the  Court  of  King's  Bench  held,  for  reasons  stated  at  length, 
that  the  number  of  overseers  was  not  an  immaterial  thing,  and  therefore  that 
the  appointment  was  invalid ;  although  the  time  and  place  of  making  the  ap- 
pointment beifig  immaterial^  the  appointment  would  not  have  been  avoided  for 
want  of  complying  with  the  statute  in  those  respects. 

Again,  in  the  Batik  of  the  United  States  v.  Dandridge,  12th  Wheaton,  81, 
Judge  Story  held  the  following  language :  ^*  That  some  of  the  provisions  of  the 
charter  and  by-laws  (of  the  Bank  of  thje  United  States)  may  well  be  deemed 
directory  to  the  officers,  and  not  conditions  precedent,  without  which  their  acts 
would  be  utterly  void,  will  scarcely  be  disputed.  What  are  to  be  deemed  such 
pradeionSy  must  depend  upon  the  sound  constriiction  of  the  nature  and  object 
of  each  regulation,  and  of  public  convenience,  and  apparent  hgislatirc  intent 
turn:' 

Accordingly,  the  books  furnish  us  with  various  instances  of  courts  refmsin|^ 
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N«w  OtLBAvi  to  avoid  acts  which  have  been  done  under  a  statute,  on  account  of  the  omis- 
Br.  Bomb,  sion  of  formalities  prescribed  by  the  statute.  Thus,  in  the  case  of  the  Bank  of 
the  ITorthern  Liher  ies  y.  Cruson^  12th  Sergeant  &  Rawle,  306,  the  Supreme 
Court  of  Pennsylvania  held,  that  a  bond  given  by  a  surety  of  the  fitst  book- 
keeper of  a  bank,  was  binding,  although  no  bond  had  been  given  by  the  book- 
keeper himself,  as  required  by  the  by-law  of  the  bank,  made  under  authority 
given  by  the  charter.  It  is  to  be  observed,  however,  that  the  decision  of  tiiat 
case  was  put  expressly  on  the  ground,  that  **  the  bank  had  an  inherent  right  to 
require  security  from  their  officers,  by  the  very  nature  of  the  institution,  with- 
out any  special  authority  either  from  the  statute  or  by-laws.  If  both  had  been 
silent,  they  still  had  this  authority." 

Again,  in  the  case  already  cited,  of  the  Batik  of  the  United  Statte  v.  Band- 
ridge^  the  Supreme  Court  of  the  United  States  intimated,  that,  had  the  charter 
of  the  bank  in  terms  required  the  approval  of  the  securities  of  a  cashier,  by 
the  board  of  directors,  to  be  in  writing,  (which  it  did  not,)  it  would  have  de- 
served consideration,  whether  such  a  provision  ought  to  be  deemed  a  eondiJtion 
jyreeedentf  without  which  the  act  was  void,  or  only  directory." 

And  in  two  cases  reported  in  19th  Wendell,  pages  135  and  635,  the  Supreme 
Court  of  New  York  refused  to  annul  elections  of  directors  of  corporations,  for 
the  want  of  an  oath  taken  by  the  inspectors  of  election,  although  the  charters 
required  an  oath  ;  grounding  its  decision  principally  upon  a  presumed  acquies- 
cence of  the  parties  plaintiff,  from  their  having  made  no  objection  at  the  time 
of  the  election. 

All  these  decisions  are  reducable  in  principle  to  the  rule  laid  down  by  Lord 
Mansfield;  that  the  statute  is  to  be  considered  as  imperative  in  every  particular 
which  is  essential  to  the  thing  required  to  be  done,  and  merely  directory  as  to 
those  which  are  immaterial. 

Tested  by  this  rule,  the  injunction  to  furnish  a  properly  certified  list  of  the 
authorized  voters  to  the  commissioners  of  election,  in  the  statute  under  consi- 
deration, is  imperative  and  not  merely  directory. 

The  object  of  the  election  was,  to  take  the  sense  of-— not  the  whole  mass  of 
legal  voters — but  of  a  particular  class  of  voters,  namely,  those  holding  property 
which  the  ordinance  proposed  to  tax — ^landed  property.  This  was  clearly  not 
an  ordinary  election,  nor  was  the  test  of  qualification  of  those  who  presented 
themselves  at  the  ballot-box,  the  10th  Article  of  the  ConsUtution  alone.  Some- 
thing else  was  necessary,  beside  the  voter  being  a  free  white  male  citizen,  above 
the  age  of  twenty-one  years,  who  had  resided  twelve  months  in  the  State,  and 
six  months  in  the  parish.  That  something,  was  the  title  to  landed  estate  in  the 
the  limits  of  the  corporation  ;  and  the  test  of  that  special  qualification  was  not 
left  to  the  discretion  of  the  commissioners  of  election  by  the  statute.  It  was 
to  be  found  in  a  document,  which  it  was  made  the  imperative  duty  of  the  cor- 
poration  to  furnish  to  the  commissioners,  to  wit,  a  properly  certified  list  of  the 
authorized  voters,  or  as  more  clearly  expressed  in  the  French  text  of  the  law, 
'*  une  liste  dtiment  certifl6e  de  toutes  les  personnes  qui  ont  droit  de  voter  audit 
scrutin."  It  is  plain,  (^om  the  law,  that  this  list  was  to  guide  the  commission- 
ers of  election  in  receiving  the  votes.  And  the  reason  of  the  enactment  is  very 
apparent  Had  not  the  act  provided  some  such  guide,  the  commissioners 
would  have  been  obliged  to  require  of  every  voter  the  production  of  his  titles 
to  landed  property,  the  examination  of  which  would  have  caused  endless  de- 
lays; for  it  is  needless  to  say,  that  our  law  admits  no  other  proof  of  title  to  land, 
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than  written  evidence.  The  tendering  of  an  oath,  therefore,  which  some  of  the  N«w  Obliahs 
witnesses  tell  us  was  the  coarse  adopted  to  some  extent,  at  this  election,  was  Sf. 
not  only  contrary  to  this  particular  statute,  which  was  the  law  that  controlled 
this  election,  but  was  a  violation  of  the  general  law  of  evidence  in  Louisiana. 
The  statute  of  Ist  June,  1846,  concerning  elections,  section  12,  which  authori- 
zes and  requires  inspectors  of  election,  at  ordinary  elections,  to  tender  a  certain 
oath  to  a  person  whose  vote  is  challenged^  is,  upon  its  face,  not  applicable  to 
an  election  under  the  statute  of  1852.  The  properly  certified  list,  that  is  to 
say^  under  the  ordinance  of  the  council,  which  made  it  the  duty  of  the  City 
Treasurer  to  prepare  the  list — ^a  list  certified  correct  by  that  officer,  of  all  per- 
sons having  the  right  to  vote  at  said  election — was  indispensible  for  carrying 
out,  legally  and  fairly,  the  object  which  the  Legislature  had  in  view  in  this 
election.  Whether  we  adopt  the  rule  of  Lord  Mansfield,  or  the  less  terse  and 
intelligible  rule  of  Judge  Story,  we  are  brought  to  the  same  conclusion,  that 
the  legislative  injunction  to  furnish  the  certified  lists  of  voters  who  were  landed 
proprietors,  was  imperative,  and  the  furnishing  of  such  list,  a  condition  prece- 
dent to  the  holding  of  a  valid  election  under  this  statute,  in  default  of  which 
the  ordinance  subscribing  to  stock  remained  without  effect 

Having  thus  expressed  our  opinion  upon  the  provisions  of  the  dd  section  of 
the  Act  of  the  12th  of  March,  1852,  in  relation  to  the  imperative  or  merely  direc- 
tory effect  of  those  provisions,  as  between  the  State  and  the  city,  it  remains  to 
consider  their  effect  as  between  the  city  and  the  proprietors  of  landed  property 
in  New  Orleans.  It  strikes  me  that  the  argument  of  plaintiffs  has  left  out  of 
view  entirely,  the  very  peculiar  relations  of  tho3e  parties  to  each  other  under 
the  Act  of  March,  1852,  and  the  ordinances  of  May,  1852,  which  are  nothing 
more  than  the  application  or  consummation  of  that  act 

The  Act  of  1852,  authorizes  any  police  jjiry  or  municipal  corporation  of  this 
State,  to  subscribe  to  the  stock  of  corporations  undertaking  works  of  internal 
improvement  under  the  laws  of  this  State.  The  second  section  provides  that 
the  subscription  so  made,  shall  be  paid  by  the  levy  of  a  tax  on  the  landed  es- 
state  situated  in  the  parish  or  municipal  corporation. 

By  the  fourth  section,  it  is  declared  that  the  stock  thus  subscribed  for,  shall 
not  belong  to,  nor  shall  it  even  be  administered  by  the  police  jury  or  municipal 
corporation  subscribing ;  but  shall  belong  to  the  tax  payers,  who  shall  have  paid 
therefor.  The  tax  receipt  of  each  tax  payer  shall  entitle  him  to  a  certificate  of 
stock,  for  an  amount  equal  to  the  amount  of  his  tax  paid,  at  the  hands  of  the 
corporation  to  which  subscription  shall  have  been  made,  which  certificates  are 
to  be  transferable  by  delivery. 

Is  it  not  clear  that  under  this  law,  the  relative  position  of  the  city  of  New 
Orleans  and  its  taxable  inhabitants,  the  landed  proprietors  of  that  city,  in  re- 
lation to  this  matter,  was  that  of  agent  and  principal  P  The  act  invested  the 
city  with  a  mandate  to  subscribe  for  stock  on  account  of  the  owners  of  land 
within  its  limits.  The  latter  were  bound  by  the  terms  of  the  law,  to  fulfil  the 
obligation  contracted  by  the  former,  as  their  mandatary.  That  obligation  was 
the  payment  of  money  for  stock  subscribed.  The  amount  of  this  pecuniary 
obligation,  under  the  ordinances  of  May,  1852,  was  two  per  cent  of  the  assess- 
ed value  of  the  property  of  the  principal,  in  favor  of  the  Opelousas  Railroad, 
and  three  per  cent,  in  favor  of  the  Jackson  Railroad  Company.  The  city  was 
without  interest  in  the  stock  subscribed,  and  under  no  obligation  to  make  good 
the  subscription.     The  railroad  companies  could  never  have  held  the  city 
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Nbw  Oblbaks    responsible  in  its  corporate  capacity,  for  they  had  distinct  notice  of  the  tenns 
St.  Romh.      of  subscription,  and  had  personally  accepted  the  same. 

It  is  a  general  rule  of  the  contract  of  mandate,  that  the  principal  is  only 
bound  to  execute  the  engagements  of  his  agent,  conformably  to  the  power 
which  has  been  conferred.     C.  C.  2290. 

A  mandatary,  under  a  special  power,  must  confine  himself  strictly  within  the 
limits  assigned  to  him,  and  those  dealing  with  him  must,  at  their  peril,  see  that 
he  does  not  exceed  his  authority,  but  they  need  not,  in  search  of  his  powers 
and  their  limitations^  look  beyond  the  instrument  of  mandate.  Brown  v. 
Frantum^  6th  La.  Rep.  47* 

In  the  present  case,  the  instrument  of  mandate  is  the  statute  of  12th  of 
March,  1852.  The  agent,  the  city,  was  bound  to  conform  to  the  terms  of  that 
instrument,  and  the  parties  with  whom  the  agent  dealt,  the  railroad  companie?, 
were  at  their  peril  to  see  that  he  conformed  to  the  requisitions  of  the  same.  In 
this  point  of  view,  the  very  argument  of  the  plaintiff,  that  the  clause  requiring 
a  certified  list  of  all  authorized  voters  was  directory,  militates  in  favor  of  the 
defendant.  It  admits  at  least,  that  the  clause  was  not  entirely  without  mean- 
ing. If  it  had  not  the  effect  of  utterly  abrogating  the  ordinance  of  subscrip- 
tion, at  least  it  was  a  direction  or  injunction  to  the  corporation,  in  regard  to  the 
formalities  to  be  observed  for  the  purpose  of  binding  the  party  intended  to  be 
bound,  the  landed  proprietor.  If  not  a  condition  precedent,  the  omission  of 
which  imported  the  nullity  of  the  ordinances  by  the  terms  of  the  statute  itself, 
it  was  at  least  a  condition  subsequent,  essential  to  the  validity  of  the  election 
held  under  the  ordinances. 

Whether  viewed  as  a  clause  imperative,  or  a  clause  directory,  a  condition 
precedent,  or  a  condition  subsequent,  in  the  construction  of  this  statute,  I  am 
of  opinion  that  the  omission  of  the  city  corporation  to  furnish  a  properly  cer- 
tified list  of  the  authorized  votei*s  to  the  commissioners  of  election,  is  equally 
fatal  to  the  right  of  plaintiff  to  recover  in  this  action. 

Few  statutes,  perhaps,  have  been  framed,  so  fruitful  in  points  of  construc- 
tion, as  this  statute  of  12th  March,  1852.  It  has  even  been  doubted,  whether 
the  impost  upon  landed  property  under  it,  be  a  tax  at  all — ^whether  its  proper 
designation  be  not  rather  an  expropriation  of  property  in  favor  of  corporations 
chartered  for  the  internal  improvement  of  the  State ;  or  a  forced  subscription 
to  stock.  If  we  apply  the  definition  of  a  tax  recognized  as  correct  by  the 
Supreme  Court,  in  11th  Martin,  324:,  State  v.  Urleam  Navigation  Company^ 
and  in  1st  Annual,  115,  Second  Municipality  v.  Morgan^  it  is  a  misnomer  to 
call  the  contribution  of  the  landowners  to  the  stock  of  the  railroad  companies, 
under  this  statute,  a  tax»  That  definition  is  as  follows :  *'*'  a  burthen,  charge, 
or  imposition  set  on  persons  or  property  for  public  uses ;  exactions  to  fill  the 
public  cofi*ers  for  the  payment  of  the  debt,  and  the  promotion  of  the  general 
welfare  of  the  country."  Accordingly,  we  have  aeen  that  the  Legislature  did 
not  allow  such  a  contribution  to  be  levied  by  the  sole  action  of  the  corporation 
of  New  Orleans,  through  its  common  council  and  Mayor ;  but  required  an  ad- 
ditional sanction,  the  vote  of  those  who  were  to  pay  the  tax  or  contribution. 
In  the  contemplation  of  the  Legislature,  it  w^as  evidently  an  expropriation ; 
and  their  object  was  to  make  it  a  voluntary  one.  That  its  effect  is  to  expropri- 
ate property  is,  I  think,  undeniable.  For  it  makes  no  difference  in  principal, 
that  the  expropriation  is  fractional — five  per  cent,  or  one-twentieth,  instead  of 
the  whole.     It  is  true,  that  the  act,  while  it  takes  away  with  one  hand,  gives 
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with  the  other.     It  presents  the  citizen  with  railroad  stock  in  exchange  for  his    Nkw  Orlkavs 
land.     But  perhaps,  individually,  he  was  not  desirous  of  such  an  exchange,      &t.  Bouts. 
although  a  majority  of  the  land  owners  in  the  city  were.     As  to  this  defendant, 
it  is  certain  that  she  never  gave  her  consent,  being  a  woman  and  disqualiBed  to 
vote. 

This  case  appears  analogous  to  that,  of  which  there  are  many  examples  in 
our  reports,  of  the  contribution  .required  from  riparian  proprietors  for  making 
levees  in  front  of  their  property,  with  regard  to  which  it  has  been  frequently 
decided  that  the  proprietors  are  not  liable,  unless  all  the  formalities  of  the  law 
have  been  strictly  fulfilled,  ffiriart  v.  Morgan^  6  L.  R.  45.  Winchester  v. 
Cain^  1  R.  R.  421.     Two  cases  in  9th  Ann.  decided  by  Campbell,  J. 

The  same  thing  has  been  decided  with  regard  to  forced  alienations  of  land 
for  taxes.  In  Morris  v.  Crocker^  4  L.  R.  150,  the  Supreme  Court  said :  **  In 
such  sales,  according  to  the  principles  of  jurisprudence  established  by  several 
decisions  of  the  Supreme  Court  of  the  United  States,  and  which  prevail  gene- 
rally in  the  several  States  of  the  Union,  the  purchasers  are  bound  in  order  to 
give  force  and  validity  to  their  titles,  to  show  that  all  the  formalities  required 
by  law  in  alienations  of  this  kind,  have  been  fully  and  faithfully  complied 
with." 

If  it  be  competent  and  proper,  after  the  alienation  has  been  consummated 
by  a  sale  for  taxes,  to  inquire  into  the  manner  in  which  the  formalities  required 
by  law  for  bringing  about  that  sale  have  been  fulfilled,  it  is  equally  proper  to 
put  a  stop  to  pursuits  for  the  enforcement  of  taxes,  if  it  appear  that  the  legal 
requirements  for  the  imposition  of  the  tax  have  been  omitted. 

Lastly,  this  action  must  abate,  because  the  ordinances  of  May  18th  and  17th, 
1852,  imposing  the  tax,  have  been  repealed.  This  appeal  has  taken  place  since 
the  judgment  rendered  in  the  court  below,  and  since  the  appeal  in  this  case ; 
bat  we  are  not  the  less  bound  to  take  notice  of  it.  In  Cooper  v.  Hodge^  17  L. 
R.  478,  Martin,  J.,  delivering  the  opinion  of  the  court,  said :  **  The  Judge  a 
quo  was  of  opinion  that  on  the  repeal  of  a  law,  every  proceeding  begun  but 
not  perfected  under  it,  becomes  absolutely  void.  In  this  opinion  we  concur. 
We  have  held,  that  if  judgment  be  correctly  given  under  a  law  which  is  rc^ 
^sXeA  pending  the  appeal,  this  court  is  bound  to  reverse  it.*'  See  also  12  L 
R  652.     13  L.  R  497. 

The  two  Acts  of  Assembly,  approved  15th  of  March,  1854,  Nos.  108  and 
109  of  the  Session  Acts,  authorized  the  city  of  New  Orleans  to  subscribe  to  the 
stock  of  the  Opelousas  and  Jackson  Railroad  Companies,  for  identically  the 
same  amount  as  the  subscription  contained  in  the  city  ordinances  of  the  13th 
and  17th  of  May,  1852,  that  is  to  say,  one  million  and  a  half  of  dollars  to  the 
Opelousas,  and  two  millions  to  the  Jackson.  Those  subscriptions  were  intended 
to  be  substituted  in  the  place  of  the  previous  subscriptions,  as  is  proved  by 
the  injunction  upon  the  city  council  to  repeal  the  ordinances  of  May,  1852,  by 
the  same  ordinances  by  which  it  shall  make  the  new  subscription.  It  is  also 
ordered  by  the  Legislature,  that  the  railroad  companies  shall  accept  the  new 
ordinances  of  subscription,  consequently  renouncing  the  former  subscription. 
The  new  subscription  is  to  be  paid  for  by  city  bonds  bearing  interest ;  and  the 
atock  belongs  to  the  city,  not  as  before  to  the  individual  tax  payers. 

It  is  a  matter  of  public  notoriety,  that  the  city  ordinances  of  May,  1852, 
have  been  repealed,  and  that  new  ordinances  creating  a  new  subscription  of 
stock,  and  repealing  the  former  subscription  have  been  accepted  by  the  rail- 
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Nkw  Orliavb  road  companies.  Of  the  city  ordinances,  I  think  it  proper  that  we  shall  take 
St.  Romu.     judicial  cognizance,  without  proof. 

If  it  should  be  argued  that  the  injunction  to  repeal  the  city  ordinances  of  the 
13th  and  17th  of  May,  1852,  is  qualified  in  the  Acts  of  March  16th,  1854,  by 
proviso,  that  *Uhe  repeal  of  said  ordinances  shall  not  be  so  construed  as  to  re- 
lieve the  city  from  the  obligation  to  collect  and  pay  over  to  the  railroad  com- 
panies that  portion  of  the  railroad  tax  imposed  under  said  ordinances,  for  the 
year  1858,  which  has  not  yet  been  collected  and  paid  over  to  said  company." 
There  are  two  answers,  the  first  of  which,  it  is  hoped,  will  be  considered  aof- 
ficient 

First,  there  can  be  no  obligation  to  collect  and  pay  over  a  debt  which  the 
creditor  has  extinguished  by  voluntary  remission.  And  what  else  than  a 
voluntary  remission  of  the  obligation  of  the  landed  proprietors  to  pay  the  sub- 
scription of  1852,  was  it,  when  the  railroad  companies,  the  obligees,  accepted 
the  repeal  of  the  ordinances  under  which  that  obligation  had  its  existence  ? 

The  second  answer  is,  that  it  would  be  a  spoliation  disgraceful  to  the  State 
of  Louisiana,  and  which  a  court  of  justice  could  never  sanction,  that  the  land 
owners  of  the  city  of  New  Orleans,  should  be  made  to  pay  this  tax,  after  the 
ordinance  under  which  it  was  imposed,  and  under  which  alone  they  had  a  right 
to  receive  stock  in  exchange  for  their  payment,  was  repealed.  For  it  is  vain 
to  suppose  that  they  would  have  a  right  to  the  stock  under  the  Act  of  the  12th 
of  March,  1852.  That  act  is  general  in  its  terms,  not  sanctioning  or  guarantee- 
ing any  subscription  in  particular.  To  give  any  force  or  effect  to  the  insidious 
proviso  which  deforms  the  fifth  paragraph  of  the  second  section  of  the  Acts  of 
the  15th  of  March,  1854,  would  be  to  sanction  a  law  that  impairs  and  destroys 
the  obligation  of  a  contract,  because  it  frees  one  contracting  party  while  it 
keeps  the  other  bound.  The  law  of  1852,  and  the  city  ordinances  of  that 
year,  accepted  as  they  were  by  the  railroad  companies,  constituted  the  contract 
between  the  railroad  companies  and  the  defendant ;  a  contract  in  which  she 
should  be  the  more  protected,  because  it  was  one  forced  upon  her.  The  ad- 
advantages,  such  as  they  were,  which  this  compulsory  contract  afforded  her, 
are  withdrawn  ;  the  contract  is  arbitrarily  cancelled  to  that  extent,  by  the  State 
Legislature  which  had  already  forced  it  upon  her.  Yet  what  was  onerous  to 
her,  her  obligation  to  pay,  is  left  in  full  force.  The  unconstitutionality  of  the 
proviso  is  self  evident. 

I  am  of  opinion  that  the  judgment  of  the  District  Court  should  be  affirmed. 


City  of  New  Orleans  v.  The  Poydras  Asylum. 

By  the  Act  of  1850,  all  property  belonging  to  charitable  Institutions  is  exempt  from  taxation. 

APPEAL  from  the  Sixth  District  of  New  Orieans,  CoUon,  J. 
Ldbatt  &  EustiSy  Jr.^   for  plaintiff  and  appellant.     Semmss  d  Bdwardi, 
for  defendant. 

YooRHiEs,  J.     (Oqden,  J.,  absent)    The  Poydras  Asylum,  a  charitable  insti- 
tution, incorporated  by  an  Act  of  the  Legislature,  claims  to  be  exempted  by 
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Uw  from  the  payment  of  the  taxes  imposed  upon  its  property  by  the  city  of    ^^  Orlkahs 
New  Orleans.  Potdrasastlvm. 

The  property  occupied  and  used  by  the  Poydras  Asylum  for  its  charitable 
purposes,  is  assessed  at  $25,000.  A  portion  of  this  property,  valued  at  $10,000, 
was  leased  out  as  a  garden  during  the  years  1852  and  1853,  and  the  rents 
thereof  received  by  said  institution.  The  residue  of  its  property,  situated  in 
different  parts  of  the  city  of  New  Orleans,  is  leased  out  and  the  rents  there- 
of applied  to  the  maintenance  and  education  of  the  female  orphans- 

The  exemption  claimed  by  the  defendant  is  based  on  the  Act  of  the  21st  of 
March,  1850,  entitled  "an  Act  to  exempt  the  property  held  by  charitable  insti- 
tutions from  municipal  taxation."  It  declares,  **  that  the  property  of  the  Fe- 
male Orphan  Asylum  of  New  Orleans,  of  the  Poydras  Asylum,  of  the  Orleans 
Catholic  Association  for  the  Relief  of  Male  Orphans,  of  the  Milne  Asylum,  and 
the  property  of  all  other  charitable  institutions,  be  and  the  same  are  hereby 
exempted  from  any  taxation  by  the  city  of  New  Orleans,  or  the  several  muni- 
cipalities thereof.'* 

It  is  contended  by  the  city,  that  this  exemption  merely  applies  to  the  sitm 
of  these  institutions,  and  not  to  any  other  property  owned  by  them. 

It  is  undeniable,  that  the  revenues  derived  from  the  property  for  which  the 
exemption  is  claimed,  are  devoted  to  the  charitable  purposes  for  which  the 
Poydras  Asylum  was  established.  Without  such  revenues  or  donations  made 
to  it,  it  is  obvious  that  this  institution  would  fail  to  accomplish  the  praiseworthy 
public  object  for  which  it  was  established.  Its  successful  operation  may  be 
considered  as  an  auxiliary  in  the  administration  of  the  municipal  government, 
which  is  under  obligation  to  provide  for  its  paupers. 

The  language  used  by  the  Legislature  in  the  Act  of  1850,  is  plain  and  une- 
quivocal, and,  in  our  opinion,  clearly  extends,  without  any  discrimination,  the 
exemption  from  taxation  to  all  property  held  by  charitable  institutions.  By 
the  Act  of  1847,  the  sites  of  these  institutions  were  exempted  from  taxation ; 
it  is  therefore  clear  that  the  Legislature,  by  the  Act  of  1850,  intended  to  grant 
them  a  more  extensive  exemption.  But  if  the  least  doubt  existed  in  our  minds 
as  to  the  true  construction  of  this  statute,  it  is  clear  that  the  defendant  would 
be  entitled  to  the  exemption  claimed  under  the  Acts  of  the  12th  of  March, 
1836,  and  25th  of  March,  1844.  By  the  first  of  these  acts,  it  is  provided,  that 
"  all  the  property,  real  and  personal,  belonging  to  the  Orphan  Boys'  Asylum  of 
New  Orleans,  be,  and  the  same  is  hereby  exempted  from  all  taxation  cither  by 
the  State,  parish,  or  city  in  which  it  is  situated ;"  and  by  the  other,  it  is  pro- 
vided, *'  that  the  exemption  from  taxation  passed  in  favor  of  the  Orphan  Boys' 
Asylum  of  New  Orleans,  by  Act  approved  12th  of  March,  1836,  be  extended 
to  all  other  Orphan  Asylums  in  the  State,  &c.,  and  that  they  be  exempted  from 
parish  and  municipal,  as  well  as  State  taxation." 

The  corporation  of  New  Orleans  derives  the  power  of  taxation  from  the  Le- 
gislature ;  and  as  the  Legislature  has  expressly  withheld  from  it  the  power  to 
tax  defendants'  property,  the  attempt  to  tax  such  property  must  necessarily 
be  abortive. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  aflSrmed,  with  costs. 
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Testamentary  Executors  of  Alexander  Gordon  v.  Jean  Baptistk 

Maureau. 

The  cotnpeDMtlon  of  and! tors  is  left  to  the  sound  discretion  of  the  court  which  appoints  fhem^  (C. 
P.  462,)  and  a  very  clear  care  of  error  should  be  made  out  to  justify  the  Supreme  Court  in  increas- 
ing tlie  allowance. 

The  Code  of  Practice  does  not  seem  to  contemplate  that  witnesses  should  be  called  to  estimate  the 
value  of  services  rendered  by  auditors ;  they  are  to  be  determined  by  the  court  **  according  to  tbe 
nature  of  the  cause/* 

APPEAL  from  the  Fiah  District  Court  of  New  Orleans,  Buchanan,  J. 
Miles  Taylor^  and  K  H.   Taylor,  for  executors.     Clark  &  Bayne,  for 
appellant. 

Spofford,  J.  (OoDEN,  J.,  absent.)  One  of  the  auditors  appointed  by  the 
District  Judge  in  this  case,  appeals  from  a  judgment  on  a  rule  taxing  his  fees 
at  one  hundred  dollars,  and  prays  that  he  may  be  allowed  the  sum  of  four  hun- 
dred dollars. 

A  Ycry  clear  case  of  error  should  be  made  out  in  an  appeal  of  this  kind. 
The  compensation  of  auditors  is  lefl  to  the  sound  discretion  of  the  court  which 
appoints  them.  C.  P.  462.  The  Judge,  under  whose  eye  the  work  is  perform- 
ed, has  the  best  possible  opportunity  to  measure  the  value  of  their  services. 
The  Code  of  Practice  does  not  seem  to  contemplate  that  witnesses  shall  be 
called  in  to  estimate  their  fees,  which  are  to  be  determined  by  the  court)  "  ac- 
cording to  the  nature  of  the  cause." 

From  a  careful  inspection  of  the  record,  and  consideration  of  the  nature  of 
the  cause,  we  cannot  perceive  that  there  is  manifest  error  in  the  judgment 
appealed  from. 

It  is  therefore  affirmed,  with  costs. 


Kelly  &  Frazer  v.  J.  P.  Bently  et  al. 

In  an  attachment  suit,  where  the  petition,  affidavit  and  bond  were  filed  at  the  same  time,  and  the 
petition  contained  no  prayer  for  attachment,  the  attachment  will  be  dismissed. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Clark  &  Bayne,  for  plaintiffs  and  appellants.    Oarnett  Duncan,  and  Btu- 
tis,  for  defendants. 

Buchanan,  J.  The  District  Court  dismissed  the  attachment  issued  in  this 
case,  upon  a  iTile  taken  to  that  effect,  based  upon  the  omission  of  any  prayer 
for  attachment  in  the  petition  filed. 

It  is  contended,  on  the  part  of  plaintiff,  that  the  Article  243  of  the  Code  of 
Practice  is  amended  by  the  Act  of  1828,  page  150,  section  4 ;  and  that  under 
said  statute,  the  filing  of  the  affidavit  and  bond  for  attachment,  stands  in  Jieu 
of  a  prayer  for  attachment  in  the  petition.  Such  may  possibly  be  the  true 
construction  in  case  of  a  petition  filed  the  next  day  after  the  affidavit  and  bondt 
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as  allowed  by  the  statute  of  1828 ;  for  it  would  secin  to  be  superfluous  to  pray  Kellv  a  prasbb 
for  an  attachment  after  the  writ  had  issued.     But  in  the  present  case,  the  re-   bbitlt  '«t  al. 
cord  informs  us  that  the  petition,  affidavit,  and  bond  were  filed  on  the  same 
day ;  and  apparently  together.    The  Act  of  1828  has,  therefore,  no  perceptible 
application  in  this  instance. 

The  petition  makes  no  reference  to  the  remedy  of  attachment,  and  is  in  that 
respect  defective,  according  to  the  Article  243  of  the  Code  of  Practice.  An 
amendment  to  cure  the  defect,  came  too  late  after  the  rule  taken  to  quash  the 
attachment    Shades  v.  Union  Bank,    7  Rob.  68. 

Judgment  affirmed,  with  costs. 

Rehearing  refused. 


Edward  Conery  v.  J.  13.  Heno  et  al. 

Deetrion  in  Tbyilor  t.  MdUetuler,  4  N.  S.  58&,  affinned. 

Where  a  proceecUng  was  had  bj  role  to  annul  an  execation,  and  no  ol^cctlon  waa  urged  in  the  court 
below,  it  ia  too  late  to  make  it  In  the  Supreme  Court. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Reynolds,  J. 
Purvis  A  DuguS^  for  plaintiff  and  appellant     Steele^  for  defendants, 

VooKHiES,  J.  (OoDEN,  J.,  absent)  On  the  30th  of  January,  1852,  the 
steamer  Bride  was  sold  under  an  execution  in  this  suit,  on  a  credit  of  twelve 
months ;  71  Q,  Thurston  became  the  purchaser  for  the  price  of  $7450,  for 
which  he  executed  fifteen  bonds  in  favor  of  the  Sheriff,  with  Lf/ndsay  and 
Lawrence  as  sureties,  which  bonds,  as  therein  specified,  purported  to  be  given 
as  the  price  of  the  steamer  Bride,  seized  at  the  suit  of  Octace  Roudieu  v.  J.  J' 
Compere  and  /.  B.  ffenOy  No.  4740  of  the  docket  of  the  Second  District  Court 
of  New  Orleans.  The  Sheriff  was  ruled  to  show  cause  why  he  should  not  de- 
liver over  to  the  plaintiff  in  this  case  the  bonds  thus  executed  in  his  favor.  He 
filed  an  answer  to  the  rule,  averring  that  the  steamer  Bride  was  sold  by  him  as 
Sheriff,  by  virtue  of  an  execution  in  the  suit  of  Rouhieu  v.  Compere  and  Heno; 
that  fifteen  bonds  were  given  by  the  purcha.ser  for  the  price,  with  Lyndsay  and 
Lawrence^  as  sureties ;  that  while  under  seizure  in  said  suit,  said  steamer  was 
seized  by  him  as  Sheriff  under  writs  in  other  cases ;  and  that  petitions  of  in- 
tervention and  third  opposition  had  been  filed  by  other  creditors,  claiming  pri- 
vileges on  the  proceeds  of  the  sale  of  said  steamer.  He  therefore  prayed  that 
said  opponents  and  creditors  should,  in  answer  to  the  rule,  show  cause  why 
the  said  bonds  should  not  be  deposited  in  court  for  distribution  among  them, 
and  he  discharged  from  all  responsibility  in  the  matter. 

Upon  the  trial  of  the  rule,  it  was  discharged.  But  in  regard  to  the  plain- 
tiff^s  claim  to  a  privilege  on  the  proceeds  of  the  sale  of  the  steamer,  contested 
contradictorily  with  those  of  Rouhieu  and  other  creditors,  judgment  was  ren- 
dered in  his  favor  for  the  sum  oi  $2749,  with  interest ;  ibr  which,  execution 
issued  on  six  of  the  twelve  months'  bonds  against  Thurston^  as  principal,  and 
Lyndsa/y  and  Lawrence^  as  sureties. 

75 
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CoN»jtY  On  motion  of  Jame$  V.  Lindsay^  one  of  the  sureties,  the  plaintiff  was  ruled 

iiBxo  a  AL.  to  show  cause  why  said  execution  should  not  be  annulled  and  set  aside,  on  the 
ground  that  he,  Lyndmy,  after  the  signing  of  said  bonds,  had  made  a  Tolunta- 
ry  surrender  of  all  his  property  to  his  creditors,  in  the  Second  District  Court 
of  New  Orleans,  which  surrender  was  accepted  by  the  court,  and  a  stay  of  all 
proceedings  both  against  his  person  and  property  ordered ;  and  that  he  was 
duly  discharged  from  all  his  liabilities  by  a  meeting  of  his  creditors  held  pur- 
suant to  the  order  of  said  court 

Upon  the  trial  of  the  rule,  it  was  made  absolute,  and  the  case  ordered  to  h^ 
transferred  to  the  Second  District  Court  of  New  Orleans,  and  cumulated  with 
the  proceedings  in  insolvency. 

The  record  shows  that  the  name  of  James  Brewer^  Sheriff  of  the  parish  of 
Jefferson,  was  put  on  the  bilan  of  Lyndaay  and  Lawrence,  as  a  creditor  or 
holder  of  the  bonds  in  question  ;  and  that  a  meeting  of  the  creditors  of  the 
insolvents  was  held  by  virtue  of  an  order  of  the  court.  But  nothing  shows 
that  Brewer  was  ever  notified.  The  proceedings  in  the  eessio  honomm  of  Lynd- 
say  and  Lawrence,  are  still  pending  before  the  Second  District  Court  of  New 
Orleans ;  and  the  syndic  is  still  acting,  but  has  not  yet  filed  any  tableau  of 
distribution. 

Under  this  state  of  facts,  we  think  the  Judge  a  quo  did  not  err.  In  Taylor 
y.  Hollander,  4  N.  S.  535,  the  court  say ;  "  The  creditor  who  is  not  put  on  the 
bilan  may  bring  a  separate  suit,  because  he  is  not  a  party  to  the  proceedings, 
and  is  presumed  to  be  ignorant  of  them,  but  as  soon  as  he  is  informed  by  the 
answer,  that  the  concur$o  is  formed,  the  cauEe  must  be  transferred  to  the  court 
where  the  action  is  pending,  and  be  cumulated  with  it.  The  neglect  cif  the 
debtor  to  insert  the  creditor's  name  in  the  bilan,  may  be  cured  at  any  time 
before  the  tableau  of  distribution  is  homologated.  The  law  has  conceived  it  a 
less  inconvenience  that  the  creditor  should  be  deprived  of  the  right  of  voting 
for  syndics,  than  that  separate  suits  should  be  carried  on  at  the  instance  of 
particular  creditors.^'  In  a  subsequent  case.  Ibid,  624,  this  decision  was  af- 
firmed. The  coses  of  Thomas  v.  Breedlove,  6  L.  578,  and  Deslix  v.  Schmidt, 
18  L.  465,  were  decided  on  a  different  state  of  facts.  In  both  cases,  the  pro- 
ceedings in  the  eoneurto  of  the  creditors  had  been  homologated  and  dividends 
declared. 

It  is  urged  by  the  appellant's  counsel  in  their  brief,  that  the  proceeding  by 
rule  in  this  case,  to  annul  and  set  aside  the  execution,  is  not  sanctioned  by  law. 
No  objection  was  made  to  this  form  of  proceeding  on  the  trial  of  the  case  be- 
low, which  was  conducted  in  the  usual  mode  of  trying  such  cases.  We  think 
it  is  now  too  late  to  raise  the  objection ;  it  should  have  been  made  in  writing 
in  the  court  of  the  first  instance. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court  be  affirmed,. with  costs. 
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The  State  v.  William  R.  Gallagher  et  al. 

A  Tacant  socceMioo,  administered  by  a  curator,  ii  liable  on  a  ball  bond  lubacribed  by  the  de- 
ceased inteatate,  as  aarety  for  the  appearance  of  a  party  ander  indictment,  though  not  forfeited 
until  aAer  his  death. 

APPEAL  from  the  First  District  Court  of  Now  OrleanR,  Robertson,  J. 
J.  E.  Morse,  Attorney  General,  for  the  State.     Larue  &  Whittaker,  for 
defendants  and  appellants. 

SpoFroRD,  J.  The  single  question  in  this  case  is,  whether  a  vacant  succes- 
sion administered  by  a  curator  is  liable  on  a  bail  bond  for  the  appearance  of  a 
party  under  indictment,  subscribed  by  the  deceased  intestate  as  surety,  but  not 
forfeited  until  after  his  death. 

It  is  asserted  by  the  appellants,  that  the  obligation  of  a  surety  on  such  a 
bond,  is  a  strictly  personal  obligation,  not  heritable  by  his  heirs  or  binding  on 
his  vacant  succession  ;  and  this  position  is  sought  to  be  fortified  by  assuming 
that  a  curator  of  a  vacant  sucression  hns  no  power  under  the  law,  to  surrender 
in  court  the  party  for  whom  the  deceased  stood  bail,  and  that  the  right  to  the 
custoily  of  the  prisoner  is  personal  to  his  bail,  and  cannot  descend  to  his  va- 
cant succession. 

These  arguments  beg  the  question  they  seek  to  solve.  For,  if  the  obligation 
is  heritable,  the  curator  may  lawfully  surrender  the  accused,  in  discharge 
thereof,  and  to  this  end  the  custody  of  the  prisoner,  originally  intrusted  to  the 
deceased  bail,  may  be  considered  as  continuing  in  the  curator. 

In  Wheeler  v.  Wheeler,  7  Mass.  109,  it  was  held  that  an  administrator  may 
surrender  a  principal  for  whom  his  intestate  was  bail. 

In  yUes  V.  Drake,  17  Pick.  517,  the  court  remarked,  that  the  bail  were  lia- 
ble jointly  and  severally.  But  if  one  of  them  should  die  before  the  service 
of  the  writ  of  scire  facia*,  the  action  should  be  commenced  against  the  sur- 
vivor, or  against  the  executor  or  administrator  of  the  deceased. 

In  The  Common  wealth  v.  Haines,  2  Virginia  Cases,  134,  a  verdict  had  been 
rendered  against  one  Helme,  in  a  prosecution  for  perjury.  He  entered  into  a 
joint  recognizance  with  two  sureties,  Fatten  and  Haines,  conditional  for  his 
appearance  at  the  next  term  to  hear  judgment;  at  the  next  term  he  made 
default;  fcir*  ^acuw  was  awarded  against  all  the  parties  to  the  recognizance, 
which  was  served  on  the  securities,  Haines  and  Patton,  but  returned  "  no  in- 
habitant" as  to  the  principal.  No  further  proceedings  were  had  against  Patton, 
who  died  shortly  afterwards.  Raines  pleaded  to  issue,  and,  pending  the  issue, 
died.  The  questions  adjourned  were,  whether  a  scire  facias  to  revive,  could  be 
awarded  against  the  administrators  or  heirs  of  either  of  them,and  whether 
original  process  could  be  awarded  against  the  administors  or  heirs. 

Per  Curiam :  "  It  appearing  that  in  this  case  the  scire  facias  on  the  recog- 
nizance abated  as  to  Helme,  the  principal,  by  the  return ;  and  that  of  the  other 
two  conusors,  Haines,  was  the  survivor,  it  is  the  unanimous  opinion  of  the 
court,  that  a  scire  facias  to  retire  against  the  personal  representatives  of  the 
said  Haines  will  lie,  though  not  against  his  heirs;  and  that  original proces9  w\\\ 
lie  against  the  heirs  of  the  said  Haines,  or  against  the  personal  representatives 
or  heirs  of  Patton,  the  other  deceased  conusor." 
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Btatk  Although  some  of  these  cases  turn  upon  points  of  practice,  they  all  implicit- 

Oallaghbb  btal  ]j  recognize  the  heritahlc  nature  of  the  obligation  of  bail. 

Nor  do  we  find  any  thing  in  our  own  law  to  sanction  a  different  doctrine. 

The  Articles  1992  and  1995  of  the  Code,  do  not  support  the  position  for 
which  they  are  cited  by  the  appellant  The  State,  in  intrusting  parties  accused 
of  violating  the  laws  to  the  friendly  custody  of  their  sureties,  does  not  look  to 
the  peculiar  skill  of  the  sureties  in  apprehending  offenders,  but  to  their  suffi- 
ciency in  law.  An  important  element  of  that  sufficiency,  is  the  solvency  of 
their  estates.  They  are  often  required  to  be  examined  under  oath  as  to 
the  amount  of  their  property,  after  payment  of  all  their  debts ;  an  absurd 
practice,  if  the  obligation  they,  contract  is  strictly  personal,  and  perishes  with 
the  obligor.     1  Chitty  Cr.  Law,  ♦p.  99. 

The  curators  of  vacant  successions  and  of  absent  heirs,  act  in  their  names 
and  quality,  in  all  contracts,  or  other  proceedings,  in  which  the  succession  or 
the  heirs  which  they  represent,  are  interested,  and  appear  in  all  suits  in  which 
they  are  obliged  to  act  in  that  capacity,  either  as  plaintiffs  or  defendant  C. 
C.  1146.  Ample  authority  has  thus  been  given  to  curators  to  protect  the 
estates  they  administer,  and  to  stand  in  judgment  in  a  proceeding  like  the  pre- 
sent 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  affirmed,  with 
costs. 


David  M.  Matthews  v.  Tub  Genekal  Mutual  Insubance  Company 

OF  New  York. 

The  policy  of  Insurance,  and  the  atyustinent  of  losiei  thereon,  eren  tf  rabscrlbed  by  ttie  party  to  be 

charged,  are  not  negoUable.    If  they  are  aai igned,  the  assignee  takes  them  satifect  to  all  equitable 

defences  against  the  assured. 
An  adjustment  signed  by  the  Insurer  in  ignorance  of  fk'auds  practised  by  the  assnred  which  woold 

avoid  the  policy,  may  be  set  aside. 
Where  fraud  Is  set  up  to  avoid  a  policy,  the  better  practice,  probably,  wenld  be  to  specify  the  mode 

and  circumstances  of  the  fraud  with  particularity. 

A  PPEAL  from  the  First  District  Court  of  New  Orleans,  Z>«rt^,  J. 
J\.     Collins,  for  plaintiff.     Briggs^  for  defendant  and  appellant 

Spofford,  J.  The  plaintiff  aUeges  that  he  is  the  bona  fide  holder  of  a  pro- 
missory note,  whereby  the  agents  of  defendants  bound  themselves  to  pay 
Mrs.  Virginia  Thompson,  the  sum  of  $1875,  on  the  29th  of  March,  1852  ;  that 
Mrs.  Thompson  transferred  the  said  note  before  maturity,  and  for  value,  to  one 
Smith,  who  afterwards  transferred  it  to  the  petitioner ;  that  it  was  protested 
for  non-payment  at  maturity ;  that  it  was  given  for  certain  losses  by  fire  which 
had  been  insured  against  by  the  defendants,  and  afterwards  adjusted  by  their 
agents  at  the  sum  which  the  note  called  for ;  and  that  all  these  facts  will  ap- 
pear from  the  policy,  adjustment,  note  and  protest,  annexed  to  the  petition. 

We  have  searched  the  record  in  vain  for  any  trace  of  the  promissory  note 
described  in  the  petition. 

There  is  a  policy  of  insurance  with  endorsements  transferring  the  interest  of 
the  assured,  (apparently  without  the  written  assent  of  the  company,)  first  to 
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Smith,  and  then  to  the  plaintiff,  and  there  is  a  notarial  protest  not  of  the  note,      Mirnnirs 
but  for  an  amount  said  be  due  on  the  policy  of  insurance.  *^Sn«w  Ymu?*" 

There  is  also  what  is  styled  an  "  adjustment"  endorsed  on  the  policy  assess- 
ing the  losses  at  the  sum  sued  for;  but  it  appears  to  have  been  altogether  an 
ex  parte  BJBkiT  \  it  is  sworn  to  by  the  husband  and  agent  of  Mrs.  Thampion, 
but  not  subscribed  by  the  company  or  its  agents. 

Perhaps  this  is  a  clerical  omission,  as  the  clerk  in  his  minutes  speaks  of  the 
plaintiff  offering  in  evidence,  an  "adjuHtment  signed  hj  Ed,  Ogden^t^cnt;^* 
but  it  is  the  business  of  the  clerk  to  certify  copies  of  documents,  not  to  state 
their  contents ;  the  instrument  itself,  as  copied  by  him  on  this  record,  does  not 
Terify  the  fact  he  has  chosen  to  state,  and  we  can  therefore  pay  no  attention 
to  the  statement 

A  diminution  of  the  record  has  not  been  suggested. 

Under  these  circumstances,  we  should  have  been  obliged  to  non-suit  the 
plaintiff,  who  obtained  a  judgment  in  the  court  below,  but  the  defendants  and 
appellants  only  ask  that  the  cause  be  remanded.  Probably  the  interests  of 
justice  will  be  best  subserved  by  acceding  to  this  request 

The  Judge  a  quo  refused  to  hear  the  testimony  offered  by  the  defendants  to 
prove  that  their  liability  under  the  policy  was  discharged  by  the  fraudulent 
conduct  of  Virginia  ThompBon,  under  one  of  the  clauses  thereof. 
To  this  refusal,  the  defendants  took  a  bill  of  exceptions. 
We  think  the  Judge  erred. 

The  policy,  and  the  adjustment  of  losses  thereon,  even  if  subscribed  by  the 
party  to  be  charged,  are  not  negotiable.  If  they  are  assigned,  the  assignee 
takes  them  subject  to  all  equitable  defences  against  the  assured.  An  adjust- 
ment signed  by  the  insurer,  in  ignorance  of  frauds  practiced  by  the  assured 
which  would  avoid  the  policy,  may  be  set  aside.  In  this  case,  the  defendants' 
answer  denied  vverj  allegation  of  the  petition,  except  that  they  signed  the 
policy  of  insurance  in  favor  of  Virginia  Thampaon;  they  specially  denied 
that  they  were  in  anywise  liable  under  said  policy,  either  to  tlie  plaintiff  or  any 
other  person,  having  been  released  from  all  responsibility  under  the  policy, 
by  the  fraudulent  conduct  of  the  party  in  whose  favor  it  issued. 

Under  the  English  practice,  which  has  certainly  not  often  been  more  indul* 
gent  than  ours,  the  plea  of  the  general  issue  to  an  action  on  a  policy  of  insu- 
rance, was  formerly  su£Bcicnt  to  let  in  evidence  of  illegality,  misrepresentation, 
breach  of  warrantees,  or  almost  every  matter  which  would  discharge  underwri- 
ters. 2  Amould,  Insui-ance,  p.  1286.  By  the  new  rules  of  pleading  framed 
and  adopted  in  the  King's  Bench,  in  1834,  matters  showing  the  transaction  to 
be  void  or  voidable,  on  the  ground  of  fraud,  must  be  specially  pleaded.  In  the 
present  case,  notice  of  an  intention  to  prove  fraud  on  the  part  of  the  assured, 
was  gir«;n  in  defendants'  answer.  Probably  it  would  have  been  better  to  spe- 
cify the  mode  and  circumstances  of  the  fraud  with  more  particularity.  But  if 
the  plaintiff  was  surprised  by  the  evidence  offered,  the  discretion  of  the  court 
of  the  first  instance,  could  have  afforded  him  relief  by  granting  a  continuance. 
It  is  therefore  ordered,  that  the  judgment  of  the  District  Court  be  annulled, 
avoided  and  reversed ;  and  that  this  cause  be  remanded  for  a  new  trial  accord- 
ing to  law.  It  is  further  ordered  and  decreed,  that  the  plaintiff  and  appellee, 
pay  the  costs  of  this  appeal. 
Rehearing  refused. 
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A.  J.  LowRY  V.  S.  M.  C.  Cobb  and  her  Husband,  0.  B.  Cobb. 

PUintiff  and  defendaDts  owned  a  plantation  in  partnership.  Diffleulties  ariatn;  between  them,  the 
property  was  placed  In  the  hands  of  a  receiver,  and  arbitrators,  clothed  with  the  powers  of  ami- 
cable  conipoanders,  appointed.  After  flagrantly  violating  the  award  and  usurping  the  adminis- 
tration of  the  property,  defendants  confessed  a  Judgment  in  favor  of  a  mortgage  creditor,  who 
seised  and  sold  the  property.  At  the  sale,  plaintiff,  through  friends,  l>ought  the  property,  and  de- 
fendants claimed  the  benefit  of  the  purchase  for  the  partner»hip. 

A  partner  has  no  right  to  prefer  his  own  interest  to  that  of  the  firm,  nor  deprive  the  partnership  of 
a  profitable  bargain,  by  taking  it  to  his  own  account. 

But  (byths  Courts)  plaintiff  had  faithfiilly  submitted  to  the  award,  by  which  the  partnership  proper- 
ty was  placed  under  the  administration  of  a  receiver,  and  which  award  defendants  were  bound  by 
every  consideration  of  partnership,  and  moral  duty  to  respect  Without  any  Jut  came,  they 
wrested  the  possession  from  the  receiver,  diverted  to  their  own  use  the  crops  which  had  been  sa- 
credly appropriated  to  purposes  vitally  necessary  to  the  protection  of  the  partnership  interests — 
awakened  the  distrust  of  an  important  creditor,  and  occasioned,  if  not  Invited,  a  forced  sale  by 
this  creditor  of  the  partnership  estate,  under  his  mortgage.  When  plaintiff  thus  saw  his  own 
min  Impending  by  the  bad  faith  of  his  co-proprietors,  who  thus  flagrantly  violated  the  compact 
for  their  common  preservation,  the  instincts  of  self-defence  necessarily  compelled  him  to  seek  the  as- 
sistance of  his  friends  ;  and  having  sheltered  himself,  in  some  degree,  through  their  Interposition, 
flrom  the  calamity  which  would  otherwise  have  crashed  him,  the  promoter  of  the  mischief  has  no 
equity  to  share  the  shelter  with  htm. 

The  penalties  stipulated  in  a  submission  which  is  partially  executed,  can  be  modified  by  the  discre- 
tion of  the  court.    Code,  2128. 

APPEAL  from  the  District  Court  of  the  Parish  of  Madison,  Perkins^  Jr.,  J. 
Slaey  &  Sparrow,  for  plaintiff  and  appellant  W.  Perkins,  and  Bemi$9^ 
for  defendants. 

Slidell,  C.  J.  We  refer  to  the  cases  of  Cobh  v.  Parham,  4  An.  148,  and  Par- 
ham  <t  Lottry  v.  Cohh,  7  An.,  for  a  more  minute  detail  of  the  origin  of  a  litigation 
of  which  the  present  suit  is  a  sequel.  By  a  reference  to  those  cases,  it  will  he 
found  that  Lowry  and  Mrs.  Cobh  were  joint  proprietors  of  a  large  estate  called 
the  Buckhorn  plantation;  that  they  quarrelled,  and  after  an  acrimonious  litiga- 
tion, submitted  their  differences  to  arbitrators,  clothed  with  the  authority  of 
amicable  compounders ;  that  these  arbitrators  made  a  very  discreet  and  equita- 
ble award,  by  which  both  proprietors  were  divested,  for  a  stated  time,  of  the 
control  of  the  estate,  a  receiver  was  appointed,  and  a  judicious  system  of  ad- 
ministration prescribed,  which,  if  undisturbed,  would  have  probably  resulted 
to  the  great  advantage  of  both  parties;  that  Mrs.  Cobh  and  husband,  flagrant- 
ly violated  the  award,  usurped  the  administration  of  the  common  estate,  and 
appropriated  its  revenues  to  their  own  use. 

Soon  after  this  unjustifiable  breach  of  the  award,  wo  find  Mrs.  Cobh  and  her 
husband,  confessing  a  judgment  in  favor  of  a  mortgage  creditor,  who,  until 
then,  it  would  seem,  was  satisfied  with  the  receivership,  and  willing  to  look  to 
the  application  of  the  revenues  of  the  estate  in  the  manner  prescribed  by  the 
award.  The  result  of  this  confession  was  a  sale,  in  1849,  of  a  large  portion  of 
the  estate  by  the  Sheriff.  It  was  adjudicated  to  Morancy,  on  twelve  months* 
credit,  at  $41,775. 

It  appears  that  Morancy  was  a  friend  and  connection  of  Lowry,  and  that  he 
and  two  other  persons  interested  in  this  purchase,  have  an  understanding  with 
Lowry,  to  convey  the  interest  thus  acquired  to  him,  upon  reimbursement  of 


NEW  ORLEANS.  DECEMBER,  1854.  593 

the  amount  paid,  and  it  may  be  inferred  from  the  evidence,  that  this  under-         Lowbt 
standing  existed  at  the  time  of  the  Sheriff's  sale ;  and  one  of  the  questions         OobV 
most  urgently  presented  in  argument  for  the  defendants  is,  whether  they  have 
a  right  to  treat  this  purchase  as  one  made  by  Lowry  and  inuring  to  the  benefit 
of  the  partnership. 

It  is  true,  as  asserted  by  the  defendants,  that  a  partner  has  not  a  right  to 
prefer  his  own  interest  to  that  of  the  firm,  nor  deprive  the  partnership  of  a 
profitable  bargain,  by  taking  it  to  his  own  account.  The  doctrine  is  obviously 
deducible  from  the  nature  of  the  contract  of  partnership,  on  entering  into 
which,  the  partner  promises  to  his  associates  his  efibrts  for  the  common  bene- 
fit This  promise  he  would  violate,  by  seeking  his  individual  advantage  to  that 
of  the  partnership.  Hence,  the  books  abound  in  cases  where  a  partner  who, 
while  his  relations  as  such  existed,  has  stipulated  clandestinely  for  any  private 
benefit  to  himself,  has  been  compelled  to  divide  such  gains  with  his  associates. 
But  we  conceive  that  the  circumstances  of  the  present  case  do  not  fall  within 
the  rule,  and  that  by  her  own  inequitable  conduct  the  defendant  excluded  her- 
self from  its  application.  Lowry  had  faithfully  submitted  to  the  award,  by 
which  the  partnership  property  was  placed  under  the  administration  of  Par- 
ham^  the  receiver,  and  which  award  Mrs.  Colib  was  bound,  by  every  considera- 
tion of  partnership  and  moral  duty,  to  respect.  Without  any  just  cause,  she 
and  her  husband  wrested  the  possession  from  Parham^  diverted  to  their  own 
use  the  crops  which  had  been  sacredly  appropriated  to  purposes  vitally  neces- 
sary to  the  protection  of  the  partnership  interests,  awakened  the  distrust  of  an 
important  creditor ;  and  occasioned,  if  not  invited,  a  forced  sale  by  this  credi- 
tor of  the  partnership  estate  under  his  mortgage.  When  Lowry  thus  saw  his 
own  ruin  impending  by  the  bad  faith  of  his  co-proprietor,  who  had  thus  fla- 
grantly violated  the  compact  for  their  common  preservation,  the  instinct  of 
self-defence  necessarily  compelled  him  to  seek  the  assistance  of  his  friends ; 
and  having  sheltered  himself  in  some  degree,  through  their  interposition,  from 
the  calamity  which  would  otherwise  have  crushed  him,  the  promoter  of  the 
mischief  has  no  equity  to  share  that  shelter  with  him.  A  contrary  doctrine 
would  hold  out  to  bad  faith  the  chance  of  a  successful  wrong,  with  a  certainty 
of  impunity  in  case  of  failure. 

It  is  said  that  on  the  day  of  sale,  Cohh  offered  arrangements  to  which,  if 
Lawry^  had  acceded,  a  sale  in  block  could  have  been  avoided,  a  better  price 
realized,  and  further  indulgence  from  the  creditors  gained.  But  the  evidence 
satisfies  us,  that  Cobb  was  not  prepared  to  carry  out  these  arrangements,  if 
Lowry  had  acceded ;  and  certainly  Lowry^s  experience  was  not  such  as  to  au- 
thorize him  to  entertain  the  propositions  with  any  confidence  that  they  would 
be  fulfilled  by  his  adversaries. 

We  conclude,  therefore,  that  the  defendant  was  not  entitled  to  share  in  the 
benefit  of  the  stipulatimi  made  by  Morancy  and  his  associates  in  favor  of 
Lowry. 

With  regard  to  the  damages  claimed  by  Lowry  for  the  divestiture  of  his  title, 
by  the  judicial  sale,  to  pay  Mrs.  Cobbn^  debt,  we  think  his  estimate  of  them 
exaggerated.  The  property  was  not  bought  by  a  stranger,  but  by  his  own 
friends,  acting  through  Morancy,  who  stand  ready  to  reinvest  him  with  the  legal 
title,  whenever  he  shall  repay  their  advances  for  his  benefit  This  is  con- 
clusively shown  by  their  intervention  in  this  cause,  and  by  the  testimony  of 
Morancy  and  others.     At  the  samo  time,  his  position  us  owner  of  the  mere 
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LowBT  equitable  title,  instead  of  the  title  in  his  own  name  which  he  preyioudy  held, 
Oon.  involves  some  disadvantages  which  we  think  it  our  duty  to  take  into  account 

We  have  also  to  allow  in  the  balance  we  are  to  ascertain,  the  sum  of 
$2,101  97,  being  amount  of  balance  ascertained  by  the  award  of  the  arbitra- 
tors, which  should  bear  interest  at  six  per  cent  from  11th  of  March,  1847. 

Also,  one  half  of  proceeds  of  the  crop  of  1847,  appropriated  by  Parham  to 
the  payment  of  Mrs.  CobVs  debt,  to  Burke,  Watt  A  Co.,  and  Eynes,  to  wit, 
$8,289  74,  to  the  former,  and  $400  to  the  latter,  the  one-half  is  $4,344  67, 
which  should  bear  interest  at  six  per  cent  from  the  Ist  of  February,  1848. 

We  have  also  in  the  estimate  of  Lotory^B  damages,  taken  into  consideration 
the  expensive  and  vexatious  litigation  in  which  he  was  involved  by  the  wrong- 
ful injunction  suit  It  will  be  observed,  that  with  regard  to  the  snits  on  the 
the  appeal  bond  and  the  injunction  bond,  we  have  treated  the  damages  there 
allowed,  as  compensating  for  the  share  of  Lawry  in  the  crop  of  1848,  ap- 
propriated by  Mrs.  Odhb  to  her  own  use. 

There  is  some  obscurity  perhaps  in  the  award  with  regard  to  an  item  of 
$14,000,  appropriated  to  the  payment  of  the  debt  to  Burk,  Watt  <fi  Co.,  for 
one-half  of  which  credit  is  claimed  by  Lowry,  Our  conclusion  is,  that  this 
was  taken  into  consideration  by  the  arbitrators,  and  allowed  before  striking  the 
balance  of  $2,101  in  favor  of  Lowry.  If  otherwise,  we  are  at  a  loss  to  under- 
stand why  the  arbitrators  should  have  made  no  provision  for  securing  it  by 
mortgage,  nor  for  the  rate  of  interest  upon  it 

The  claim  of  Lotory  for  the  one-half  of  the  crop  of  1848,  is  disposed  of  in 
another  suit.  No.  8007,  of  the  docket  of  this  court ;  but  provision  for  its  pay- 
ment in  the  partition  will  be  made  in  this  decree. 

As  to  the  credits  to  which  Mrs.  Cobb's  succession  is  entitled,  they  arise  from 
her  interest  in  the  crops  of  the  unsold  portion,  and  the  overplus  of  the  price  of 
the  judicial  sale  remaining  in  Morancy^t  hands,  after  satisfying  the  debt  to  the 
Mitchell  heirs. 

It  will  be  observed,  that  the  Sheriff  ^s  sale  to  Morancy,  comprised  a  portioa 
only  of  the  joint  property.  After  that  sale  was  made,  Lowry  conveyed  his 
interest  in  the  unsold  residue,  to  Moraney,  Maker  and  Minnie;  and  it  appears 
that  since  that  period,  Morancy  has  been  in  possession  of  the  whole  estate, 
acting  in  reality  for  the  benefit  of  Lowry,  who  will  ultimately  reacquire  the 
entire  interest  on  reimbursing  his  friends  for  their  advances.  As  one-half  of 
the  unsold  portion  of  the  Buckhom  estate  belonged  to  Mrs.  Cohb,  it  is  obvious 
her  succession  is  entitled  to  the  one-half  of  the  net  revenues  of  that  portion, 
and  that  under  the  circumstances  of  the  case,  her  net  share  of  these  revenues 
mu6t  bo  carried  to  her  credit  in  account  with  Lowry* 

We  have  disregarded  the  claims  set  up  by  -both  parties  for  the  penalties  of 
$25,000,  stipulated  in  the  submission  to  arbitrators,  in  the  event  of  a  violation 
of  the  award.  Without  entering  into  the  consideratioh  of  any  other  grounds 
for  this  course,  it  is  sufficient  to  say  that  the  award  was  partially  executed, 
and  in  such  case  the  modification  of  the  penalty  is  a  matter  of  judicial  discre- 
tion. Civil  Code,  2123.  In  striking  the  balance  hereafter  stated,  we  have 
given  both  parties  such  equitable  indemnification  as,  under  the  circumstances, 
we  consider  them  entitled  to  receive,  and  down  to  such  period  as  the  evidence 


rrhe  plaintiff  and  defendants  admit  In  their  printed  argumenu,  that  It  would  b«  fair  to  consider 
Uk  sold  and  the  unsold  portions  of  Backhorn,  to  be  about  equally  prodoctiye,  and  that  th«  propertr 
unsold  should  sham  equally  the  rerenues  and  expenses  of  the  whole. 
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e  nables  us  to  embrace.    Both  parties  have  expressed  the  desife  that  their        Lowrt 
mutual  claims  should  be  liquidated  as  far  as  possible,  and  we  have  endeavored         cora. 
to  do  so  with  a  just  and  equitable  reference  to  the  peculiar  features  of  this  pro- 
tracted litigation. 

In  our  estimate,  revenue  of  the  credits  to  which  Mrs.  Colib  is  entitled,  we 
have  only  been  able  to  embrace  the  crops  of  1849,  1850  and  1851.  We  have 
no  satisfactory  data  for  crediting^her  portion  of  the  crops  after  that  of  1851 ; 
the  credit  on  that  score  must  be  reserved  for  future  examination. 

We  concur  with  what  was  said  in  Lowry  v.  UarrU^  —  Annual,  respecting 
the  impracticability  of  carrying  out  specifically  the  provisions  of  the  award 
touching  the  partition  of  the  property,  especially  after  the  long  interval  which 
has  already  elapsed,  and  in  view  of  the  delay  which  will  still  occur ;  and  are 
of  opinion,  with  reference  to  all  the  circumstances,  that  a  partition  should  be 
effected  by  a  judicial  sale  for  cash,  and  without  appraisement 

Considering  the  partnership  character  of  the  property  under  the  provisions 
of  the  award,  and  the  conditions  thereby  provided  and  imposed  for  Lowry^t 
security,  we  are  of  opinion  that  Lowry  should  be  decreed  to  be  a  creditor,  with 
mortgage  and  privilege  for  his  ascertained  balance  and  total  claim,  to  be  en- 
forced in  the  partition. 

After  the  allowance  of  all  the  credits  of  every  nature  to  which  the  parties 
are  entitled  respectively,  excluding  only  the  crop  of  1848,  which  has  been 
separately  settled  as  above  mentioned,  and  the  crop  subsequent  to  that  of  1851, 
we  decree  a  balance  in  favor  of  Loiory^  on  the  1st  day  of  January,  1852,  of 
$22,769  48,  which  is  to  bear  six  per  cent  interest  from  that  date,  and  subject 
to  a  reduction  to  b3  hareafter  ascertained  in  the  court  bslow,  for  the  share  of 
tfrs.  CohVs  succession  in  the  net  crops  subsequent  to  that  of  1851,  being  one- 
fourth  of  the  entire  crop  of  the  whole  estate,  sold  and  unsold. 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  reversed, 
and  that  the  costs  of  appeal  be  paid  by  the  defendants. 

It  is  further  decreed,  that  the  succession  of  Sarah  M.  G.  Colib  is  indebted  to 
the  said  Alfred  J,  Lowry ^  in  the  sum  of  $22,769  48,  with  interest  thereon  at  the 
rate  of  six  per  centum  per  annum,  from  the  1st  day  of  January,  1852,  subject 
to  such  credits  as  may  hereafter  be  ascertained  in  favor  of  said  succession,  for 
its  fourth  interest  in  the  net  crops  of  the  Buckhorn  plantation,  subsequent  to 
the  crop  of  1851 ;  and  that  for  the  indebtedness  aforesaid,  and  also  the  judg- 
ment in  the  suit  No.  8007  hereinafter  mentioned,  the  said  Lowry  be  paid  as  a 
creditor,  with  mortgage  and  privilege  out  of  the  proceeds  of  the  judicial  sale 
to  be  made  to  effect  a  partition  herein. 

It  is  further  decreed  that,  in  order  to  effect  a  partition,  all  the  property  held 
jointly  between  the  said  Lowry  Jind  said  Mrs.  Cohb^  and  which  remained  after 
the  judicial  sale  of  part  thereof,  made  to  H,  P.  Morancy^  on  the  2d  day  of 
June,  1849,  whereof  a  copy  is  of  record  in  this  cause*  be  sold  by  the  Sheriff  on 
the  first  Saturday  of  January,  1855,  for  cash,  and  without  appraisement;  the 
proceeds  of  said  sale,  after  paying  the  costs  thereof  and  the  costs  of  this  suit 
in  the  court  below,  to  be  applied  first  to  the  payment  of  the  said  balance  in 
favor  of  said  Lowry^  and  interest  as  aforesaid,  (less  such  deduction  as  may 
hereafter  be  decreed  for  credits  hereafter  to  be  ascertained  as  above  provided, 
in  favor  of  said  succession  of  Mrs.  Gohb^)  and  also  to  the  payment  of  the 
amount  of  a  judgment,  interest  and  costs,  rendered  in  favor  of  said  Lowry ^  in 
the  suit  of  said  Lowry  v.  Cobb  et  aU.^  No.  3007  of  the  docket  of  this  court,  to 
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i^^»T         wit,  the  sum  of  $5,959,  with  five  per  cent  interest  per  annum,  from  the  80th 
Cobb.         of  April,  1852,  and  costs;  the  residue,  if  any,  of  the  proceeds  of  said  sale,  to 
be  equally  divided  between  the  said  Lowry^  and  the  said  succession  of  Mrs. 
Cohh. 

And  it  is  further  decreed,  that  this  cause  be  remanded  to  the  District  Court 
for  further  proceedings,  pursuant  to  this  decree ;  the  rights  of  the  said  Mcran- 
ty^  Maker ^  and  the  Suecemon  of  MinnU^  to  intervene  and  claim  out  of  the 
proceeds  of  said  sale  coming  to  said  Lowry*tLnj  balance  that  may  b«  due  to 
them  by  the  said  Lowry,  being  reserved  to  them. 
AMENDED  DECREE. 

It  is  decreed  that  the  judgment  in  this  cause  rendered  on  the  14th  June, 
1854,  be  amended  so  as  to  read  as  folio wsJ 

It  is  decreed,  that  the  judgment  of  the  court  below  be  reversed,  and  that 
the  costs  of  appeal  be  paid  by  the  defendants. 

It  is  further  decreed,  that  the  succession  of  Sarah  M.  C.  Cohbj  is  indebted 
to  the  said  Alfred  J.  Lowry^  in  the  sum  of  $22,769  48,  with  interest  thereon 
at  the  rate  of  six  per  centum  per  annum,  from  the  1st  day  of  January,  1852, 
until  paid,  subject  to  such  credits  as  may  hereafter  be  ascertained  in  favor  of 
said  succession,  for  one-fourth  of  the  net  crops  of  the  Buckhom  plantation, 
subsequent  to  the  crop  of  1851 ;  and  that  for  the  indebtedness  aforesaid,  and 
also  the  judgment  in  the  suit  No.  3007,  hereafter  mentioned,  the  said  Lotcry 
be  paid  as  a  creditor,  with  mortgage,  out  of  the  share  of  Mrs.  CobVs  succes* 
siun,  in  the  proceeds  of  the  judicial  sale  to  be  made  to  effect  a  partition  herein. 

It  is  further  decreed,  that  in  order  to  effect  a  partition  and  satisfaction  of  the 
plaintiff  ^s  claim,  all  the  property  held  jointly  between  the  said  Lowry  and 
said  Mrs.  Cohb^  and  which  remained  afler  the  judicial  sale  of  part  thereof, 
made  to  H.  F.  Moraney^  on  the  2d  of  June,  1849,  whereof  a  copy  is  of  record 
in  this  cause,  be  sold  by  the  Sheriff,  on  the  first  Saturday  of  February,  1855, 
for  cash,  and  without  appraisement;  the  proceeds  of  said  sale,  after  paying  the 
costs  thereof,  and  the  costs  of  this  suit  in  the  court  below,  to  be  distributed 
and  applied  as  follows  :  one-half  of  said  net  proceeds  to  be  paid  to  the  said 
Alfred  J.  Lotcry  ;  the  other  half  of  said  net  proceeds,  being  for  the  share  of 
said  Mrs.  CoW%  succession,  to  be  applied,  first,  to  the  payment  to  said  Lfntry^ 
of  the  aforesaid  balance  of  $22,769  48,  with  interest  as  aforesaid,  (less  such 
deduction  as  may  be  hereafter  decreed  for  credits  hereafter  to  be  ascertained 
as  above  provided  in  favor  of  said  succession  of  Mrs.  Colh^)  and  also  to  the 
payment  to  said  Lowry ^  of  the  amount  of  a  judgment,  interest  and  costs  ren- 
dered in  favor  of  said  Lotcry,  in  the  suit  of  said  Lowry  v.  Cobb  et  oZ.,  No.  8007 
of  the  docket  of  this  court,  to  wit,  the  sum  of  $5,959,  with  five  per  cent  in- 
terest per  annum  from  the  30th  of  April,  1852,  until  paid,  and  costs;  the  resi- 
due, if  any,  of  the  said  share  of  said  Mrs.  CobVe  succession  in  said  net  pro- 
ceeds, to  be  paid  to  her  succession. 

And  it  is  further  decreed,  that  this  cause  be  remanded  to  the  court  below 
for  further  proceedings,  pursuant  to  this  decree ;  the  rights  of  the  said  Moran- 
ey,  Maker,  and-the  Svceemon  of  MinnUj  to  intervene  and  claim  out  of  the 
proceeds  of  said  sale  coming  to  said  Lowry ^  any  balance  that  may  be  due  to 
jthem  by  said  Lowry ^  being  reserved  to  them. 
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LouisB  Delord  Sarpv,  Wife  of  D.  F.  Bu.tTHK,  et  al.  v.  Musicipali- 

Tr  No.  Two. 

Where  property  hu  been  let  apart  for  pabllc  use  and  ei\|o7ed  as  tuch,  and  private  and  indlvidnal 
rights  acqaired  with  reference  to  It,  the  law  considers  it  in  the  nature  of  an 'stoppel  <AjXzi«, 
which  precludes  the  original  owner  from  revoking  such  dedication. 

The  decisions  in  Livaudai*  r.  MutUoipalUy  No.  Ttoo,  16  La.  509  ;  LivaudcUs  y.  JfuntoipalUy  No. 
TwOy  6  Ann.  8 ;  Xtquf  v.  BujaCy  7  Ann.  517 ;  and  Livaudui«  ▼.  JfunicipatUy  No  7W,  9th  Ann, 
were  based  on  the  principle  that  the  designation  on  a  plan  of  a  space  for  the  erection  of  an  edifice 
which  might  be  the  private  property  of  an  Individual,  or  a  corporation,  could  not  be  considered  as 
a  dedication  to  the  public  use. 

APPEAL  fro.-n  the  Fifith  District  Court  of  New  Orleans,  Augmtin,  J. 
Ronelim^  and  V.  BarthSy  for  plaintiffs  and  appellants,  cited :  Livaudais 
V.  Municipality  yb.  Two^  16  La.  509.  French  v.  N^cw  Orleann  and  CarrolUon 
Railroad  Gomjkini/^  2  Ann.  87.  New  OrUans  ami  Oarrollton  Railroad  Com- 
pany  v.  Carrollton^  3  Ann.  282.  Hatch  v.  Amoulty  3  Ann.  482.  Litaudaia 
V.  Municipality  No.  Two,  5  Ann.  9.     Town  of  CarrolUon  v.  Jones  and  Wife, 

Livingston,  City  Attorney,  cited:  Oleip  v.  Winter,  U  La.  153.  18  La.  122, 
18  La.  286.  7  Ann.  234.  6  Peters  431.  7  Ann.  233.  Euber  v.  Gazley,  18 
Ohio,  18.  19  La.  63.  Wright  v.  Tule,  3  Cost.  290.  Gamble  v.  City  of  St. 
Louis,  12  Miss.  617.  Goopy  v.  City  of  Alton,  12  111.  29.  Abbott  v.  Mills.  8 
Verm.  621.  State  v.  Colton,  3  Verm.  530.  State  v.  Trask,  6  Ver.  366.  Wy- 
man  v.  Mayor  of  New  York,  4  Wend.  497. 

OoDEN,  J.  The  plaintiffs  set  up  title  to  a  portion  of  ground  in  the  city  of 
New  Orleans,  known  as  Tivoli  Circle,  and  also  to  two  strips  of  ground,  each 
thirty  feet  wide,  the  one  in  the  centre  of  Triton  Walk,  running  from  Tivoli 
Circle  to  the  extremity  of  Triton  Walk,  and  the  other  in  the  centre  of  Nayades 
street,  and  running  from  Tivoli  Circle  to  the  lower  limits  of  Fauburg  Saulet. 
The  defence  is,  that  the  property  was  abandoned  and  dedicated  by  the  ances- 
tors of  the  plaintiffs  and  their  vendors,  to  the  public  use,  and  that  they  have 
been  used  and  enjoyed  as  locipuhlioi  for  more  than  thirty  years.  The  New 
Orleans  and  Carrollton  Railroad  Company,  in  the  year  1 833,  obtained  pennis- 
mon  from  the  defendant  to  build  a  railroad  and  run  their  cars  through  this 
property,  and  having  been  joined  as  defendants  in  the  action,  they  set  up  the 
same  defence  with  the  city,  and  allege  that  they  have  occupied  and  enjoyed 
the  premises  for  the  purposes  of  the  railroad,  openly,  publicly  and  uninter- 
ruptedly, and  with  the  knowledge  of  the  plaintiffs,  for  more  than  nineteen 
years. 

To  establish  the  fact  of  the  dedication  of  this  ground  to  the  public  use,  the 
defendants  produce  two  plans ;  one  is  a  plan  executed  by  6.  Lafon,  engineer, 
dated  the  8th  of  July,  1807,  on  which  the  premises  are  designated  by,  first,  a 
circle,  with  the  words  "  Place  Tivoli"  written  around  it;  2d,  a  narrow  strip  of 
ground  in  the  centre  of  Nayades  street,  running  from  the  Circle,  on  which 
are  the  words  "  Canal  de  Tivoli"  ;  8d,  a  similar  narrow  strip  in  the  centre  of 
Triton  Walk,  with  the  words  written  on  it,  "  Canal  des  Tritons."  This  plan 
was  executed  at  the  instance  of  Armand  Dtiplantier,  who  purchased  the  plan- 
tation, out  of  which  the  Fauburg  Delord  was  created,  from  Madame  Delord 
Sarpy,  the  mother  of  the  plaintiffs.  He  laid  the  property  out  into  lots,  streets, 
squares,  &c.,  and,  after  having  sold  a  portion  of  the  lots,  he  became  insolvent^ 
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Barpt  n  AL.  any  otlier  purpose."  The  subsequent  decisions  related  to  squares  resenrcd  on 
M oHiciPALiTY  tbe  same  place  by  the  same  founder  for  a  church  and  for  a  market  bouse. 
These  decisions  were  based  on  the  principle  that  the  designation  on  a  plan  of 
a  space  for  the  erection  of  an  edifice,  which  might  be  the  private  property  of 
an  individual  or  a  corporation,  could  not  be  considered  as  a  dedication  to  the 
public  use. 

That  principle  has  no  application  in  the  present  case.  The  words  written  on 
the  plan  of  the  Fauburg  Delord,  "  Place  Tivoli,"  or  "  Place  du  Tivoli,"  do  not 
convey  the  idea  of  a  place  reserved  for  an  edifice  of  any  kind.  Tivoli  is  the 
name  of  a  town  in  Italy,  not  far  from  Rome,  and  was  used  for  its  classical  as- 
sociations, as  the  name  by  which  the  **  Circle"  laid  out  for  the  public  conve- 
nience, was  to  be  distinguished,  and  in  the  same  sense  and  with  the  same  de- 
sign as  it  is  usual  to  designate  the  streets  and  squares  of  a  city,  by  the  names 
of  persons  and  places,  both  historical  and  mythological. 

Besides  that  difference,  there  is  in  the  present  case,  full  and  complete  evi- 
dence of  the  dedication  out  of  the  plan  and  resulting  from  the  acts  of  the 
parties.  In  the  cases  referred  to,  the  city  never  appropriated  the  ground  to 
the  use  indicated  by  the  plan ;  in  the  present  case,  they  have  done  so— and 
without  interruption  or  opposition,  the  public  have  had  the  use  and  enjoyment 
of  the  property  as  a  public  square  and  as  public  streets,  for  many  years. 

We  are  unable  to  perceive  any  advantage  to  be  derived  to  the  plaintiffs*  claim, 
from  the  decisions  relied  on  in  the  cases  of  French  v.  Carroll  ton  Railroad 
Company^  2  Ann.  87,  and  The  Town  of  Carrollion  v.  Jont9^  7th  Ann.  233. 
There  is  no  evidence  in  the  present  case,  that  either  the  plaintiffs  or  their  an- 
cestors used  or  exercised  any  rights  of  ownership  over  the  strips  of  land  in 
Nayades  streets  and  Triton  Walk,  designated  as  canals..  They  were  probably 
designed  to  serve  as  drains  for  those  wide  streets.  They  have,  however,  for 
many  years  before  the  institution  of  this  suit,  been  used  by  the  public,  as 
making  part  of  those  streets,  and  this  having  been  done  with  the  assent  of 
the  plaintiff's,  as  their  acts  necessarily  imply,  the  dedication  for  that  purpose  is 
su£Bciently  established. 

To  deprive  the  public  of  the  use  of  these  thoroughfares  which  the  former 
owners  have  so  long  ago  abandoned,  and  which  all  their  acts  tend  to  prove,  it 
was  their  intention  to  abandon  in  favor  of  the  public,  would  be  a  disappoint- 
ment of  the  just  hopes  and  expectations  which  the  acts  of  the  plaintiffs  and 
their  ancestor  have  given  rise  to,  and  at  the  same  time  a  violation  of  private 
rights  which  have  sprung  up  on  the  faith  of  those  acts. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  court 
below  be  affirmed,  with  costs. 

Buchanan,  J.  I  prefer  to  put  my  concurrence  in  the  decree  of  the  court, 
exclusively  on  the  ground  of  the  acts  of  the  heirs  of  Madam  Delord  Sarpy^  as 
amounting  to  a  renunciation  of  the  right  of  proprietorship  in  the  premises 
claimed  in  this  suit 
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Henry  A.  LroNs  v.  J.  Lallande. 

The  mere  fiMt,  or  eireamstaiice  of  a  conainisaion  mercbaDt  haring  made  advances  to  a  planter,  on 
which  the  naoal  commluionfl  and  Interest  are  charged,  is  clearly  Insafficient  to  authorise  a  charge 
of  commission  on  such  portions  of  the  planter's  crop  as  may  be  consigned  to  other  factors,  in  the 
absence  of  any  agreement  to  that  effect. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Eeynolds^  J. 
Elmore  A  King,  for  plaintiff.    Janin,  for  defendant  and  appellant 

VooRHiES,  J.  (Ogden,  J.,  absent,  and  Slidell,  C.  J.,  dissenting.)  This  suit 
18  instituted  by  the  plaintiff  as  administrator  of  the  estate  of  Mrs.  G.  B,  Ly- 
ons^ his  deceased  wife,  by  whom  the  defendant  was  employed  as  a  factor  and 
commission  merchant  in  the  city  of  New  Orleans. 

The  defendant  avers  in  his  answer,  that  about  the  end  of  February  or  be- 
gining  of  March,  1850,  he  made  an  agreement  with  the  deceased,  whereby  he 
was  to  be  her  commission  merchant,  and,  as  such,  to  assist' her  in  procuring  a 
loan  of  $10,000,  advance  to  her  the  supplies  necessary  for  her  plantations, 
attend  to  her  private  affairs  in  this  city,  sell  her  crops,  and  generally  render  to 
her  the  services  which  are  usually  rendered  by  factors  and  commission  mer- 
chants in  this  city,  to  planters  residing  in  the  country ;  that  in  consideration 
thereof,  hhe  was  to  consign  to  him  all  the  crops  of  that  yearns  growth,  on  her 
two  plantations  in  the  parish  of  West  Feliciana,  and  on  that  in  the  parish  of 
Iberville,  belonging  to  her  husband,  then  absent  from  the  State,  and  of  whom 
she  was  the  agent  and  attorney  in  fiict  That  he  exerted  himself  and  procured 
her  a  loan  of  $10,000,  on  very  advantageous  terms ;  attended  to  and  executed 
promptly  the  orders  received  from  her  for  the  said  plantations,  or  relating  to 
her  private  business  and  personal  property  in  this  city ;  sold  to  the  best  ad- 
vantage sixty-seven  bales  of  cotton  of  her  crops,  consigned  to  him  from  her 
platations,  and  paid  over  to  her  on  the  4th  of  January,  1851,  the  sum  of 
$2600.  (  He  further  avers,  that  she  violated  her  contract  by  consigning  the 
greater  part  of  her  crops  to  other  commission  merchants  in  this  city,  and  that, 
by  the  usual  course  of  dealing  between  planters  and  commission  merchants,  he 
is  entitled  to  recover  a  commission  of  two  and  a  half  per  cent  on  the  gross 
amount  of  the  crops  thus  consigned.  That  by  two  letters,  dated  the  3d  and 
4th  of  January,  1851,  he  communicated  to  her  the  state  of  his  account  with 
her,  with  the  exception  of  commissions,  and  declared  to  her  that  he  had  $2500 
at  her  disposal,  but  could  not  make  out  her  account  current  until  he  knew 
what  disposition  she  had  made  of  her  crops,  on  which  he  was  entitled  to  a 
commission ;  and  by  the  same  letters  he  informed  her,  that  exclusive  of  com- 
missions, she  had  in  his  hands  a  balance  of  $2401  8G,  and  thirteen  bales  of 
cotton  unsold,  which  were  afterwards  sold  and  yielded  the  sum  of  $739  03. 
That  exclusive  of  said  commissions,  there  would  be  a  balance  against  him  in 
her  favor  for  the  sum  of  $580  94.  That  with  the  commissions  to  which  he  is 
thus  entitled,  and  the  interest  on  his  advances,  a  final  account  would  show  a 
balance  of  $200  in  his  favor  against  her,  for  which  he  prays  judgment  in  re- 
convention. 

We  are  of  opinion,  from  a  careful  examination  of  the  evidence  disclosed  by 
the  record,  that  the  defendant  has  entirely  failed  to  establish  the  alleged  agree- 
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Ltom  ment  (The  mere  fact  or  circumstance  of  a  commission  merchant's  haying 
LAuaiioi.  made  advances  to  a  planter,  on  which  the  usual  commissions  and  interest  are 
charged,  in  the  absence  of  any  agreement  to  that  effect,  is  clearly  insufficient, 
in  our  opinion,  to  authorize  a  charge  of  commission  on  such  portions  of  his 
crops  as  may  be  consigned  to  other  factors.  )  The  law  gives  a  privilege  to  the 
the  commission  merchant,  in  certain  specified  cases,  on  the  crops  of  the  plan- 
ter, to  secure  the  reimbursement  of  his  advances ;  but  we  are  not  aware  that 
the  law  creates  a  ly  obligation  on  the  part  of  the  planter  to  pay  him  commis- 
sions on  his  crops  consigned  to  other  factors. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Dis- 
trict Court,  be  affirmed  with  costs. 

Spopford,  J.  I  concur  in  the  decree  affirming  the  Judgment,  because  I  do 
not  think  it  can  be  fairly  inferred  from  the  evidence,  that  Mrs.  Lyons  was  under 
a  legal  obligation  to  consign  all  her  crops  of  the  year  1850,  to  the  house  of 
Lallande, 

Mr.  Justice  Buchanan,  concurs  in  this  opinion. 


g     002  A.    F.    RiGHTOR   V.    JoBN    SlIDELL. 

124     *» 

^^^"**  Hie  proper  mode  of  seising  a  debt  ezisUng  In  tlie  form  of  a  Jodgmeot,  ii  a  notification  of  teiaore  bj 

the  Sheriff  to  the  Judgment  debtor. 
When  third  persona  seek  to  annul  a  Judicial  sale,  It  is  essential  for  them  to  show  that  they  bar* 
been  injured  by  the  sale ;  otherwise  they  have  no  right  to  interfere  with  it. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Auguitin^  J. 
S.  L.  Johnson^  for  plaintiff : 

1.  The  seizure  of  the  judgment  of  Rightor  v.  Slidell^  by  the  United  States 
Marshal,  by  service  on  Slid^ll^  the  debtor  of  the  judgment,  of  the  notice  copied 
into  the  statement  of  facts,  was  a  good,  valid,  and  effectual  seizure,  and  nothing 
in  law,  or  in  the  nature  of  the  case,  required  a  resort  to  the  provisions  of  the 
13th  section  of  the  Act  of  March  20th,  1889. 

Article  6t7  of  the  Code  of  Practice  is. in  these  words:  "But  if  the  debtor 

.    has  neither  movablo,  nor  slaves,  nor  immovable  property,  the  Sheriff  may  seize 

the  rights  and  credits  which  belong  to  him,  and  all  sums  of  money  which  may 

be  due  to  him,  in  whatsoever  light,  unless  it  be  for  alimony  or  salaries  of 

office." 

This  article  introduced  no  new  principle  or  rule  into  our  law.  It  was  metely 
a  declaration  of  the  existing  law  which  we  derived  from  that  of  Spain  and 
Rome.  Flovrer  et  al  v.  Lkitigston,  2  N.  S.  616.  5  N.  S.  180.  Dig.  42,  1, 
15,  sec.  8,  et6eq. 

No  objection  is  made  to  the  seizure  in  this  case,  except  that  it  was  not  made 
by  propounding  interrogatories  to  the  appellant  under  the  Act  of  1839.  This 
assumes  that  the  provisions  of  that  act  must  be  followed  under  penalty  of  nul- 
lity in  all  cases  of  seizure  of  incorporeal  rights  even  when  existing  in  the  form 
of  judgments.  Prior  to  the  existence  of  that  act,  and  now,  but  for  its  exis« 
tence,  the  seizure  made  in  this  case  would  be  exceptionable.  This  leads  us  to 
scrutinize  the  act  to  see  what  there  is  in  it  to  justify  the  assumption.         « 

It  was  at  first  applicable  only  to  the  parish  of  Orleans,  and  began  by  de- 
claring, **  that  in  the  parish  of  Orleans,  whenever  a  party,  plaintiff  in  a  cause, 
has  applied  for  a  writ  oi  fieri  facias  against  the  defendant,  and  has  reason  to 
believe  that  a  third  person  has  property  or  effects  in  his  possession  or  under 


NEW  ORLEANS,  DECEMBER,  1864.  603 

his  control  belonging  to  the  defendant,  or  is  indebted  to  him,  he  may  cause  Riohtoe 
such  third  person  to  be  cited  to  answer  under  oath  such  interrogatories,"  &c.,  sudell. 
pourra  /aire  eiter^  &c. 

The  terms  which  are  used  in  the  act,  it  will  be  observed,  are  facultative  and 
not  imperative,  nor  is  there  the  least  intimation  of  the  prohibition  or  exclusion 
of  the  modes  of  seizure  which  had  been  previously  employed.  There  is  noth- 
ing expressly  or  by  implication  repealing  any  former  law  or  prescribing  under 
penalty  of  nullity  the  observance  of  the  statute.  It  is  purely  remedial,  offer- 
ing a  new  means  to  the  creditor  to  obtain  the  gi*eat  object  of  the  machinery  of 
justice,  which  is  to  secure  the  payment  of  that  which  is  due. 

It  is  obvious  that  this  statute  can  be  of  very  little  use,  where  the  indebted- 
ness of  the  party  in  whose  hands  the  seizure  was  laid,  had  been  established  by 
a  judgment.  The  judgment  debtor  might  even  have  good  reason  to  oppose 
this  mode  of  proceeding,  as  leading  to  several  judgments,  executions,  and 
mortgages  against  him  for  the  same  debt  and  cause  of  action. 
.  The  last  clause  of  the  act  in  question  is  in  these  words :  "  The  property  and 
effects  in  the  possession  of  a  third  person,  belonging  to  the  defendant^  or  debts 
due  by  him  to  such  defendant,  shall  be  decreed  to  be  levied  as  by  the  Sheriff, 
from  the  date  of  the  service  of  the  interrogatories  on  such  persons." 

This  part  of  the  statute  was  necessary  in  order  to  attribute  to  the  commence- 
ment of  suit  by  citation  and  service  of  petition  with  interrogatories,  the  force 
of  a  seizure,  which  nothing  in  the  nature  of  the  proceeding  gives  to  it 

No  nullity  then  can  be  argued  from  the  terms  of  this  statute  under  Art.  12, 
C.  C.  There  is  no  repeal  of  Arts.  642,  647,  C.  P.,  there  is  only  auxiliary 
means  of  enforcing  that  article  in  certain  cases. 

These  views  of  the  law  are  sustained  by  the  decisions  of  the  courts,  ffar- 
ru  V.  The  BanJc  of  Mobile,  5  Ann.  538.  After  reviewing  the  case  cited, 
the  court  say 8 :  "  These  decisions  do  not  conflict  with  the  principle,  that  an 
incorporeal  right  may  be  seized  by  notifying  the  person  or  corporation  in  pos- 
session of  the  subject  of  the  right.  The  inability  to  seize  the  corporeal  evi- 
dence of  the  right,  does  not  prevent  the  creditor  from  seizing  the  right  itself, 
by  notifying  the  keeper  of  the  subject  matter  of  the  right"  In  Banna  v.  J9ry, 
5  Ann.  656,  the  court  says :  **  We  understand  the  proper  mode  of  seizing  a 
debt  existing  in  the  form  of  a  judgment,  is  a  notification  of  seizure  by  the 
Sheriff  to  the  judgment  debtor ;  and  such  notification,  we  think,  was  effected 
in  the  present  case  by  the  process  of  garnishment  served  upon  the  judgment 
debtor."  The  language  of  this  decision  is  in  perfect  accordance  with  our  view 
of  the  Statute  of  1839,  making  it  an  auxiliary  and  cumulative  remedy,  not  an 
exclusive  one.  The  most  essential  element  of  the  seizure  of  a  judgment  is  the 
notification  to  the  debtor  of  the  judgment  in  order  that  he  may  not  pay  it,  in 
Ignorance  of  our  seizure,  to  the  owner  of  the  judgment  or  to  some  fraudulent 
or  negligent  assignee.  Sales  of  personal  property  are  perfected  as  to  third 
persons,  by  delivery,  by  the  vendee  getting  actual  possession  of  the  property. 
As  to  incorporeal  rights,  *'  the  transferee  is  only  possessed,  as  it  regards  third 
persons,  after  notice  has  been  given  to  the  debtor  of  the  transfer  having  taken 
place."  C.  C.  2613.  The  Sheriff,  in  making  seizures  of  personal  property, 
follows  the  principle  of  the  rule  for  sales.  If  the  property  be  corporeal,  he 
must  take  actual  possession  of  it^  or  there  is  no  seizure,  if  it  be  an  incorpo- 
real right  that  he  has  to  seize,  he  must  take  possession  of  it  by  notice  of  the 
seizure  to  the  debtor  of  the  right,  as  the  conventional  transferee  must  do  under 
the  article  just  cited.  At  common  law,  choses  in  action  are  not  assignable, 
and  therefore  not  seizable,  and  the  creditor  is  obliged  to  resort  to  a  bill  in 
Chancery  to  make  them  available.     4th  Kent,  43 1^  note  C 

All  the  doubts  about  the  validity  and  effectiveness  of  the  seizure  of  incor- 
poreal rights  by  notice  to  the  debtor  of  them,  are  of  common  law  origin,  and 
are  discordant  with  the  spirit  of  the  civil  law,  which  looks  upon  incorporeal 
rights  as  forming  the  subject  of  sales  and  seizures  equally  with  corporeal  pro- 
perty. Our  act  of  1839  gives  the  creditor  the  benefit  of  an  immediate  dis- 
covery and  of  compelling  his  debtor  to  pay  over  to  him,  and  thus  gives  us  the 
benctit  in  a  very  simple  way  of  the  creditor's  bill  in  Chancery.  It  is  in  many 
cases  a  most  useful  remedy,  but  in  cases  like  that  before  the  court  it  is  super- 
fluous. Cases  may  be  supposed  in  which  its  enforced  application  would  be 
depriving  the  creditor  of  his  rights.  His  debtor  might  have  sold  his  property 
on  long  terms,  and  his  creditor,  by  this  remedy,  would  have  to  wait  to  be  paid 
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BioBToB  ag  lY^Q  terms  fell  due.  For  this  statute,  says  the  court,  shall  order  the  debtor 
Blidkll  "  to  pay  such  sum,  if  the  same  be  due,  and  if  not,  when  the  same  shall  be 
due."  Now,  the  Code  of  Practice  contemplates  the  sale  of  property  seized 
under  a  Ji.  fa.  in  order  to  make  the  money  for  the  plaintiff  without  unneces- 
sary delay.  Art  (542.  And  when  the  debtor  can  sell  his  incorporeal  rights  in 
order  to  realize  ready  money,  there  is  no  reason  why  they  should  not  be  sold, 
in  execution,  to  pay  his  debts. 

The  counsel  for  the  appellant  relics  upon  several  cases  which  will  now  be 
noticed.  The  first  is  that  of  ikoit  v.  Nihlett^  C  Ann.  182.  In  this  case  the 
Sheriff  attempted  to  make  a  seizure  of  a  note  on  file  in  a  suit  in  court,  by  ask- 
ing the  clerk  for  the  note,  taking  a  description  of  it  and  handing  it  back  to  the 
clerk,  with  a  notice  of  seizure.  The  court  considered  the  note  tangible  property, 
of  which  the  actual  possession  is  indispensable  to  a  valid  seizure,  as  is  evident 
from  this  extract  from  the  opinion  :  "  We  have  always  held  that  in  order  to 
make  a  valid  seizure  of  tangible  property,  the  thing  levied  upon  must  be  taken 
into  actual  possession  by  the  officer.  Gaines  v.  Merehu/M  Bank,  4  Ann.  371. 
A  promissory  note,  endorsed  in  blank  by  the  payee,  is  of  that  class  of  proper- 
t}'.  It  is  not  merely  the  evidence  of  debt ;  with  its  endorsement,  it  con- 
tains the  obligations  of  several  parties^  and  is  the  subject  of  sale  and  delivery 
as  much  as  any  other  movable."  A  judgment  is  not  tangible  property  and  is 
liot  sold  and  delivered  by  delivery  of  the  record,  nor  can  it  be  seized  by  seiz- 
ing the  record.     Manna  t.  J?r?/,  5  Ann.  656. 

The  next  is  a  judgment  in  the  matter  of  Bonner  S  Smith  v.  Eunice  Carl,  in 
Which  H:  Carl,  co-surety  of  Eunice  Carl,  on  a  twelve  months'  bond,  caused 
himself  to  be  subrogated  to  the  plaintiffs,  Bonner  &  Smith,  issued  a  fi.  fa, 
against  Eunice  Carl,  and  seized  her  rights  in  the  hands  of  H.  C.  Young  et  aL^ 
and  then  filed  a  petitition  setting  forth  the  seizure,  alleging  indebtedness  to 
Eunice  Carl,  in  an  amount  sufficient  to  satisfy  the  writ,  and  asking  judgment 
against  them.  This  cause  was  excepted  to  as  an  endeavor  to  take  advantage 
of  the  remedy  given  by  the  Act  of  1839,  without  propounding  interrogatories 
and  conforming  to  the  conditions  of  the  act.  Judgment,  10th  April,  1854. 
**  As  a  general  rule?"  says  the  court,  *'a  debtor  is  subject  to  the  pursuit  of  his 
his  creditor)  and  not  of  the  creditor  of  his  creditor.  To  facilitate  judgment 
creditors  in  the  Collection  of  their  claims,  the  remedy  of  the  statute  of  1839, 
was  giveUj  and  those  who  desire  its  benefit  must  exercise  the  remedy  in  the 
manner  provided  by  the  statute,  to  wit,  by  citing  the  third  person  to  answer 
interrogatories.^* 

This  decision^  in  no  manner,  conflicts  with  anything  that  we  contend  for. 
An  exorbitant  right  is  given  by  the  Statute  of  1889^  that  of  suing  for  a  debt 
duo  to  another  before  we  have  got  title  to  it ;  that  in  many  cases  of  suing  for  a 
part  only  of  the  debt  due  to  another,  leaving  the  debtor  of  it  exposed  to  other 
suits  for  the  remainder.  It  is  evident  that  an  exceptionable  right  of  the  kind 
given  for  the  benefit  of  the  seizing  creditor  must  be  exercised  by  him  in  strict 
conformity  with  the  statute  which  grants  it,  and  the  court,  in  the  case  quoted, 
properly  sustained  the  exception  of  the  (^efendaut  on  this  grounds  But  where 
is  its  applicability  to  the  present  case  ? 

Another  case  relied  on  by  the  appellant  is,  that  of  S,  0.  I^elwn  <£  Co.  ▼. 
Simpson,  decided  on  the  15th  instant.  It  is  perhaps  sufficient  to  say  that  this 
was  a  case  of  an  attachment  by  mesne  process,  and  that  the  opinion  confines 
itself  strictly  to  such  cases.  The  attachment  moreover  was  made  by  a  notice 
of  seizure  of  the  most  general  and  comprehensive  kind.  In  attachments  gene^ 
rally,  the  jurisdiction  of  the  court  cannot  bo  determined  without  the  anawers 
of  garnishees,  and  there  is  no  reason  in  this  case  for  making  a  rule,  which  ia 
indispensable  in  the  great  majority  of  cases,  yield  to  the  few  exceptions.  An 
attachment  moreover  by  mesne  process  is  an  invasion  of  the  defendant's  rights 
of  property,  before  any  claim  is  [iroved  against  him  to  justify  it ;  is  therefore 
a  harsh  measure,  and  is  construed  strictly  against  the  plaintiff  and  favorably  to 
the  defendant.  No  inference  can  safely  be  drawn  from  this  case  in  favor  of 
the  appellant*8  pretentions. 

Looking  tlien  to  the  practice  and  jurisprudence  which  have  always  prevailed 
in  Louisiana,  to  the  provisions  of  the  Code  of  Practice^  to  the  principals  of  the 
civil  law,  to  the  terms  of  the  Act  of  1839^  and  the  absence  of  any  thing  impe'^ 
rativo  or  exclusive  in  them,  and  finally  to  the  latest  decisions  of  our  courts, 
we  come  to  the  conclusion  that  nothing  in  our  law^  nor  in  the  nature  of  th« 
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case  required  us  to  propound  interrogatories  to  the  judgment  debtor  in  order        Riamo* 
to  make  a  valid  seizure.  Sudiu- 

2.  At  the  time  the  seizure  vras  laid  in  the  hand)^  of  the  appellant  he  had  no 
interest  in  contesting  it;  it  was  a  matter  of  indifference  to  him  whether  the 
jud|B^ent  which  he  owed  was  paid  to  us  or  to  our  dehtor.  lie  was  a  simple 
stakeholder  for  three  years  while  we  were  batlling  with  other  claimants.  He 
then  gets  the  control  of  a  judgment  against  Rightor^  with  the  view  of  con- 
testing the  validity  of  our  seizure  of  Rightor*%  judgment  against  him,  and 
pleading  the  extinction  of  it  by  compensation.  We  say  that  the  stakeholder 
had  no  interest,  and  therefore  no  capacity  to  object  to  our  form  of  proceeding 
when  it  was  taken.  Point  de  nuIlifeM  sans  grief n^  is  a  maxim  that  may  well 
be  applied  to  the  appellants  pretentions.  Tf  he  saw  fit  voluntarily  to  changa 
his  position  of  disinterested  stakeholder  for  that  of  interested  party,  the  specu- 
lation was  at  his  risk,  and  can  give  him  no  right  to  propose  the  nullity  of  pro- 
ceedings prior  to  his  acquisition  of  an  interest,  which  the  party  then  having  an 
interest  never  opposed,  and  has  now  most  fully  ratified,  if  there  was  any  need 
of  ratification.  In  Lehlane  v.  Duhroca^  6  Ann.  360,  it  was  held,  that  when 
third  persons  seek  to  annul  a  judicial  sale  on  account  of  informalities,  it  is  es- 
sential for  them  to  show  they  have  been  injured  by  the  sale,  otherwise  they 
have  no  right  to  interfere  with  it.  The  appellant  cannot  pretend  tha^  he  has 
been  injured  by  our  proceeding,  when  the  pretended  informalities  were  com- 
mitted long  before  ho  had  an  interest  in  opposing  them  were  known  to  him, 
and  M-ere  the  inducement  to  his  acquiring  an  interest.  If  he  has  been  injured 
at  all,  it  is  by  his  speculation  upon  our  loss,  and  that  speculation  we  do  not 
suppose  to  have  been  made  at  any  great  outlay  or  exposure,  as  it  would  be 
easy  to  get  the  control  of  a  judgment  in  such  a  case  for  a  promise  of  a  share 
of  the  profits. 

The  doctrine  that  we  contend  for  has  repeatedly  been  the  basis  of  the  dis- 
cussions of  our  courts.  StaU  v.  Martin,  2  Aim.  667.  Portier  v.  SlitUll^  6 
Ann.  56.  Convey  v.  Copelaad^  3  Ann.  452.  Monition  of  Johnson,  3  Ann. 
656. 

Clarl'e  &  Boyne^  for  defendant  and  appellant^  cited  Scott  &  Niblett^  6  Ann. 
182.     Bonner' &  Smith  v.  Carl^  9  Ann. 

VooRHiES,  J.     (Si.iDELL,  C.  J.,  and  Buchanan,    J.,  declined  sitting.)    On 
tbe  5th  of  January,  1854,  a  rule  was  taken  on  the  defendant  by  Alfred  Ed- 
vcardsy  subrogated  to  the  rights  of  the  plaintiff,  to  show  cause  why  a  writ  of 
fieri  facias  should  not  issue  against  him  in  this  case. 
,  The  rule  was  made  absolute,  and  the  defendant  appealed. 

On  tbe  25th  of  February,  1848,  the  United  States  Marshal,  by  virtue  of  |k 
pluries  writ  of  fieri  facias  in  the  suit  of  Arthur  Tappan  <t  Co.  against  A.  F. 
Rightar^  notified  the  defendant,  John  Slidell^  in  writing,  that  he  had  seized  in 
bis  hands,  *'  the  goods  and  chattels^  rights,  credits,  moneys,  effects,  or  proper- 
ty of  any  kind,"  which  he  might  have  belonging  to  the  said  defendant^  Righ' 
tcr,  or  as  much  thereof  as  would  satisfy  the  writ,  say  $5000 ;  and,  in  the 
notice,  added  :  "I  seize  in  your  hands,  for  the  purpose  aforesaid,  particularly 
a  debt  due  by  John  SUdell  to  said  defendant,  A.  F.  Rightor,  on  which  a  judg- 
ment has  been  rendered  by  the  First  Judicial  District  Court  of  the  State  of 
Louisiana,  numbered  on  the  docket  of  said  court,  20,220,  and  confirmed  by 
the  Supreme  Court  against  said  John  SUdell^  and  in  favor  of  said  A.  F.  Righ- 
t<iT^  being  the  same  judgment  which  has  already  been  levied  on  in  this  suit, 
under  the  fi.  fa,  issued  herein  on  the  6th  of  December,  1842."  On  the  nex* 
day,  A.  F.  Rightor  was  also  notified  of  the  seizure  thus  made  in  the  hands  of 
John  Slidell.  In  1851,  John  Slidell  was  subrogated  to  the  rights  of  Jennison 
Eager,  in  a  judgment  in  favor  of  the  latter,  exceeding  in  amount  that  in  favor 
of  Rightor  Vi'gikmf^t  SlidelL  Rightor  was  notifie<l  of  this  transfer  and  subro- 
gated in  February,  1851.     In  September  of  the  same  year,  Alfred  Edtcardn. 
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RioHTOB  plaintiff  in  the  rule,  became  the  purchaser  of  the  judgment  in  favor  of  Rightor 
fluDBLL.  against  Slidell^  at  a  sale  made  by  the  United  States  Marshal,  by  virtue  of  the 
writ  o£  JUri /aciaSy  in  the  suit  of  Arthur  Tappandb  Co.  against  j4.  F,  Rightar, 
Rightor^  being  notified  of  the  rule  taken  in  this  case,  answered  that  he  was 
notified  of  the  proceedings  by  which  Edwards  became  the  purchaser  of  the 
judgment  in  his  favor,  and  waived  any  exception  or  objection,  if  any  existed, 
which  he  could  have  thereto,  for  annulling  either  the  seizure  or  sale  of  said 
judgment.  It  is  admitted  by  the  parties,  that  the  Code  of  Practice,  and  the 
amendments  thereto,  were  adopted  in  December,  1839,  as  the  rules  of  the 
United  States  Circuit  Court. 

The  judgment  of  Jennison  Eager  is  pleaded  in  compensation  by  the  defen- 
dant in  the  rule.  In  order  to  sustain  his  plea,  it  is  urged  by  him  that  the  pro- 
ceeding under  the  wiit  of  Jicri /acias  in  the  case  of  Arthur  Tappan  A  Co. 
against  A.  F.  Rightor,  were  irregular  and  insufficient  to  effect  a  valid  seizure 
in  his  hands. 

Under  this  state  of  facts,  the  District  Court,  in  our  opinion,  did  not  err  in 
maintaining  the  validity  of  the  seizure  and  making  the  rule  absolute.  The 
seizure  was  made  under  Articles  642  and  647  of  the  Code  of  Practice,  the  last 
of  which  provides :  ^^  But  if  the  debtor  has  neither  movable,  nor  slaves,  nor 
immovable  property,  the  Sheriff  may  seize  the  rights  and  credits  which  belong 
to  him,  and  all  sums  of  money  which  may  be  due  to  him,  in  whatsoever  right, 
unless  it  be  for  alimony  or  salaries  of  office.*' 

The  Act  of  March  20th,  1889,  section  13,  produced  no  change  in  either  of 
these  articles,  but  only  gave  an  auxiliary  and  cumulative  remedy  to  the  judg- 
ment creditor  to  secure  the  payment  of  that  which  is  due  to  him.  In  the  case 
of  Harris  v.  The  Bank  qf  Mobile,  5  Ann.  538,  it  is  held,  "  that  an  incorporeal 
right  may  be  seized  by  notifying  the  person  or  corporation  in  possession  of 
the  subject  of  the  right  The  inability  to  seize  the  incorporeal  evidence  of  the 
right,  does  not  prevent  the  creditor  from  seizing  the  right  itself,  by  notifying 
the  keeper  of  the  subject  matter  of  the  right*'  In  Ednna  v.  Bry,  6  Ann. 
656,  it  is  held,  that  the  proper  mode  of  seizing  a  debt  existing  in  the  form  of 
a  judgment^  is  a  notification  of  seizure  by  the  Sheriff  to  the  judgment  dehtorj*^ 
These  decisions  harmonize  with  our  construction  of  this  statute.  Under  Arti- 
cle 2613  of  the  Civil  Code,  in  relation  to  the  transfer  of  incorporeal  rights, 
such  notice  is  sufficient  as  it  regards  third  persons.  We  do  not  think  that  the 
cases,  to  which  we  have  adverted,  conflict  in  any  manner  with  any  of  those  on 
which  the  appellant's  counsel  rely,  namely,  Seott  v.  Niblett,  6  Annual,  182 ; 
Oaines  v.  Merchante'  Bank,  4  Ann.  371 ;  Bonner  A  Smith  v.  Eunice  Carl^  and 
Nelson  <Sb  Co.  v.  Simpson.  It  is  settled,  that  when  third  persons  seek  to  annul 
a  judicial  sale,  it  is  essential  for  them  to  show  that  they  have  been  injured  by 
tlic  sale,  otherwise  they  have  no  right  to  interfere  with  it  6  Ann.  360.  The 
appellant  cannot  deny  that  he  was  notified  of  the  seizure  previous  to  his  hav- 
ing acquired  any  right  to  the  judgment  of  Jennison  Eager  against  A.  F, 
Rightor,  and  must  therefore  submit  to  the  injury  or  loss  to  which  he  has  ex- 
posed himself  by  his  own  voluntary  act 

It  is  therefore  ordered  and  decreed,  that  the  judgment  of  the  District  Court 
be  affirmed,  with  costs. 
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Duncan  v,   Labouisse. 

THE  fbUowiDg  amended  decree  in  the  above  case,  reported  ante  p.  49,  was 
accidentally  omitted : 

8i.n)Ei.T.,  G.  J.  The  opinions  of  the  Judges  respectively  remain  unchanged, 
except  as  to  the  propriety  of  the  reservation  added  to  the  judgment  of  affir- 
mance, by  way  of  amendment 

It  is  therefore  ordered  that  the  application  for  rehearing  bo  dismissed. 

It  is  further  ordered,  that  the  judgment  in  this  cause  by  this  court  rendered 
on  the  23d  of  January  last,  be  amended  so  as  to  read  as  follows : 

It  is  therefore  decreed,  that  the  judgment  of  the  District  Court  be  affirmed, 
with  costs,  without  any  prejudice  to  any  right  of  action  the  said  Duncan  may 
have  for  damages  for  the  breach  by  said  Labouisse,  of  the  alleged  formal  agree- 
ment between  said  IMouisse  and  said  DuncaUy  mentioned  in  the  petition. 
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ACTION. 

1.  Where  matters  of  mal-administration  are  urged  by  way  of  opposition  to 

an  account,  it  is  premature  to  institute  a  direct  action  on  the  same  mat- 
ters before  the  decision  of  the  opposition.  Kellar  v.  Ridgeley^  43. 

2.  Plaintiff  built  a  road  on  the  land  of  a  non-resident,  under  a  contract  with 

defendant  Plaintiff  showed  that  in  consequence  of  the  neglect  of  the 
parochial  authorities  to  notify  the  non-resident^  a  proceeding  against  him 
would  have  been  ineffectual.  Held :  That  as  the  proceedings  against 
the  land  would  be  nugatory,  he  might  proceed  at  once  against  the  Police 
Jury.  Michel  v.  Police  Jury  of  Terrelonne^  67. 

3.  A  dormant  partner  need  not  be  joined  in  an  action  by  an  ostensible  part- 

nership. Keane  v.  Fi%her^  70. 

4.  A  judgment  rendered  in  an  action  against  an  executor,  cannot  be  inquired 

into  by  a  legatee  upon  an  opposition  to  the  executor^s  account.  C.  P. 
986,  987.  Accession  of  Smithy  107. 

6.  The  hypothecary  action  may  be  prosecuted  by  resort  to  the  executory 
process,  in  those  cases  in  which  it  is  allowed,  and  where  the  property 
can  be  directly  seized  in  the  hands  of  the  third  possessor,  but  if  it  cannot 
be  seized  because  the  third  possessor  refuses  to  deliver  it  up,  the  hypo- 
thecary creditor  may  proceed  by  an  ordinary  action  to  compel  him  to 
deliver  it  up,  or  pay  the  amount  for  which  it  stands  hypothecated.  C. 
P.  68.  Desolry  v.  Carmena,  180. 

6.  In  the  hypothecary  action,  if  the  plaintiff  prove  that  the  property  subject 

to  the  mortgage  was  once  in  the  defendant's  possession,  it  then  rests  on 
the  defendant,  in  order  to  <?ischarge  himself  from  the  obligation  of  either 
delivering  it  or  paying  the  debt,  to  show  in  what  manner  he  has  parted 
with  the  possession — if  he  has  sold  the  property,  he  is  no  longer  liable, 
and  the  creditor  must  pursue  it  in  other  hands ;  but  if  it  continues  in 
his  possession,  or  under  his  control,  he  must  either  pay  the  debt,  or  de- 
liver it  up.  Ihid. 

7.  Suit  against  executors  involving  title  to  land — Held :  The  universal  lega- 

tees should  have  been  made  parties. 

Cronan  v.  Executors  of  Ale Donogh^  302. 

8.  Where  some  of  the  members  of  a  corporation  have  been  excluded  by 

others  from  their  rights  and  privileges  as  corporators — in  an  action  to  bo 
restored  to  the  enjoyment  of  those  rights,  the  corporation  must  be  made 
a  party  to  the  suit— and  the  court  should  so  order  and  not  dismiss  the 
action.  Row  v.  Crockett^  337. 
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ACTION,  (continued). 

9.  A  personal  action  for  damages  for  a  tori,  does  not  expire  with  the  penaa 
who  instituted  the  action.  Vincent  ▼.  Sharp^  46S. 

10.  6.  opened  the  succession  of  A.  and  qualified  as  administrator  in  the  parish 

of  Caddo.  B.  died  and  C.  opened  his  succession,  and  qualified  as  cura- 
tor in  the  parish  of  Sabine.  The  minor  children  of  A.  through  a  datiTe 
tutor,  sued  C.  as  curator,  in  the  parish  of  Sabine,  for  the  inheritance 
coming  from  their  father  A.  The  defendant  contended  that  the  action 
should,  under  Art.  C.  P.,  988  and  1008,  have  been  brought  in  the  parish 
of  Caddo,  where  A.  died ;  and  that  the  action  should  have  been  for  a 
settlement  of  the  account  of  B.  as  administrator.  But  held :  that  the 
action  was  properly  brought.  GaUian  ▼.  Cox^  500. 

11.  The  cash  and  other  property  which  an  insolvent  has  in  his  hands  at  the 

time  of  his  cession,  belong  by  virtue  thereof  to  his  creditors ;  and  if  he 
retains  them,  the  syndic  may,  by  ordinary  action,  compel  him  to  deliver 
^them.  Dunlap  v.  (yOanner^  558. 

Bee  DoMicii^J^ckwcl;  t.  DaHSBon^l^^. 

Bee  HonARD  ahd  Wiwm—OUmare  r.  GUmore,  197. 
Sob^rUon  r.  DavU,  SflS. 
Bee  Exioirroiis  and  ADrnxanxroa^^SooU  t.  JT^y,  S18. 
Bee  MAuaous  PiosBCimoir— iFott  ▼.  AckUt^  819. 
Bee  PsAcncB— ^ovM*  ▼.  Oorfar,  MB. 
See  AatXT—Oronan  t.  P^im^t  468. 
Bee  8iQUBBTRATioa~Jftirr<er«  t.  JMc,  086. 

ADMINISTRATORS. 

Bee  ExiouTORs  akd  AoininsnuTOBS. 

AGENT. 

1.  The  16th  section  of  the  Act  of  1839,  which  provides  that  "in  all  cases 

where,  by  any  provision  of  the  Code  of  Practice,  an  oath  of  a  party  is 
required,  it  may  (in  the  case  of  the  absence  of  said  party)  be  made  hj 
his  agent  or  attorney,^  does  not  extend  to  cases  where  parties  may  be 
absent  from  court,  for  parties  are,  as  a  general  rule,  bound  to  be  in  court 
on  the  day  fixed  for  trial,  at  their  peril.  Beatty  v.  Teie^  129. 

2.  Whatever  right  or  title  a  person  may  have  to  property  which  he  sells  as 

the  agent  of  another,  passes  by  the  conveyance  as  completely  as  if  it 
were  sold  in  his  own  name.  Whitehead  v.  Cramer^  216. 

S.  Defendant,  an  officer  of  Government,  by  an  erroneous  construction  of 
plaintiff  *s  contract  with  the  Government,  prevented  its  performance,  and 
thus  deprived  plaintiff  of  advantages  resulting  from  it  The  Government 
ratified  the  construction  which  defendant  placed  upon  the  contract. 
Held :  That  the  contract  was  a  public  one,  in  which  defendant  had  no 
personal  interest,  and  which  was  not  obligatory  upon  him,  and  that  he 
could  not  be  held  liable  for  an  erroneous  interpretation  of  it  which  the 
Government  ratified.  Or<man  v.  Peten^  468L 

4.  A  person  dealing  with  a  known  agent  in  a  matter  within  the  scope  of  his 
agency,  gives  credit  to  the  principal  JS^tte  v.  Cotoan^  520. 

Bee  Airounr. 
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APPEAL. 

1.  Where  the  ckun  for  damages  is  fictitious,  and  made  for  the  purpose  of 

giTing  the  Supreme  Court  jurisdiction,  the  appeal  will  be  dismissed. 

Hagenberger  v.  Wild^  3. 

2.  Where  an  appeal  is  applied  for  at  the  close  of  the  month,  or  where  the 

pressure  of  business  renders  it  impracticable  to  make  out  the  transcript 
in  time  to  be  filed  in  the  next  month  in  the  Supreme  Court,  it  is  not  un- 
usual for  the  District  Courts  of  New  Orleans  to  fix  the  return  day  of  the 
appeal  the  month  after  the  next 

State  V.  the  Judge  of  the  6/A  District  Court  of  New  Orleam^  14. 

8.  Defendants  opposed  a  rule  taken  to  homologate  the  report  of  auditors. 
The  Court  decreed  that  the  sale  be  made  absolute,  and  that  the  report 
of  the  auditors  "  be  homologated  and  adopted  as  the  basis  of  the  judg- 
ment of  the  Court  in  the  premises."  Held :  That  defendants  had  a  right 
after  the  decree  homologating  the  report  of  the  auditors,  to  have  the 
cause  set  down  for  trial  on  the  merits.  The  judgment  was  not  final ;  it 
was  irregular  in  the  Judge  to  sign  it,  but  being  merely  interlocutory,  the 
appeal  was  premature,  and  must  be  dismissed. 

Rinnan  and  Kernion  v.  Forstall^  19. 

4.  The  transcript  not  having  been  filed  within  the  legal  delay,  and  the  appel- 

lants having  failed  to  show  that  they  were  prevented  from  doing  so  by 
circumstances  beyond  their  control — appeal  dismissed. 

French  v.  Harrod^  21. 

5.  The  rule,  that  where  an  act  is  to  be  done  within  a  given  time,  it  may  be 
•      done  afterwards,  if  nothing  occurs  to  prevent,  does  not  apply  to  a  case 

where  the  transcript  of  the  record  has  not  been  filed  in  the  Supreme 
Court  within  three  judicial  days  after  the  return  day  thereof.      Ibid. 

6.  The  Supreme  Court  has  jurisdiction,  in  criminal  cases,  of  questions  of  law 

alone.  State  y.  Muldoon^  24. 

7.  No  appeal  will  lie  from  the  refusal  of  the  District  Court  to  grant  a  contin- 

uance in  a  criminal  case.  Tbid, 

8.  A  party  who  takes  a  suspensive  appeal  and  abandons  it,  cannot  afterwards 

take  a  devolutive  appeal  Collins  v.  Monticou^  89. 

9.  There  can  be  no  appeal  from  a  judgment  before  it  is  signed. 

Chartier  v.  Police  Jury  of  Plaquemines,  42. 

10.  Appeal  dismissed  because  the  transcript  was  not  filed  within  the  time  pre- 

scribed by  law.  Lion  v.  Wolf  65. 

11.  There  were  two  suits  brought  by  the  plaintiffs,  one  of  which  was  for  only 

$167  and  interest.  Held :  considering  the  manner  in  which  the  parties 
thought  proper  to  try  them  in  the  Court  below,  virtually  consolidating 
them,  the  motion  to  dismiss  as  to  one  of  the  suits  should  not  be  enter- 
tained against  the  appellants.  Marshall  v.  Fall,  92. 

12.  Appeal  dismissed  because  one  of  the  defendant's  warrantors  had  not  been 

made  a  party  to  it  Williams  v.  Courteney,  98. 

18.  Motion  to  dismiss  an  appeal  on  the  ground  that  there  was  no  judgment  or 
sentence.  Held:  The  appellate  jurisdiction  in  criminal  matters,  under 
Article  62  of  the  Constitution,  only  extends  to  cases  where  the  punish- 
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APPEAL,  (continued), 

ment  has  already  be^n  pronounced  hj  sentence  or  judgment  of  a  court; 
otherwise  there  is  no  foundatien  for  an  appeal.      State  v.  Pratt,  157. 

14.  The  proper  parties  not  being  before  the  court,  and  the  bond  given  not  be- 
ing in  conforotity  to  the  order  of  the  court — appeal  dismissed. 

Burton  v.  Sheriff  of  St.  Selena,  168. 

16.  "Where  the  wife  is  alone  interested  in  the  suit,  she  must  be  a  party  to  the 
appeal  bond,  or  her  appeal  will  be  dismissed.        Day  t.  Gordon,  183. 

16.  The  Clerk  certified  that  the  record  contained  all  the  documents  filed,  all 

the  testimony  adduced,  etc.,  ^^that  can  he  found  on  file  and  of  reeordJ* 
Appeal  dismisssed  for  insufficiency  of  certificate. 

Succession  of  Kemp,  190. 

17.  In  attachment  proceedings,  notice  posted  either  at  the  door  of  the  court- 

house  or  of  the  parish  church,  stands  in  the  place  of  citation — ^if  this 
formality  is  omitted,  it  is  fatal  But  where  the  objection  is  set  up  by 
one  who  is  not  a  party  to  the  proceedings,  in  order  to  avail  himself  of 
the  objection,  he  must  prove  that  this  essential  formality  was  omitted, 
although  such  proof  involves  a  negative.  MithoffY.  Detcees,  660. 

18.  Formerly,  the  First  District  Court  of  Louisiana,  held  its  sessions  in  the 

parish  of  Orleans,  and  its  jurisdiction  extended  over  the  parish  of  Jeffer- 
son.    The  Sheriff  of  the  parish  of  Orleans  could  not  legally  serve  process 
out  of' the  limits  of  his  parish — process  in  the  parish  of  Jefferson  was 
«  served  by  the  Sheriff  of  that  parish.     But  where  an  attachment  issued 

from  the  First  District  Court  of  Louisiana,  although  it  could  only  have 
been  levied  on  property  in  Jefferson  by  the  Sheriff  of  Jefferson,  yet4he 
notices,  which  the  law  required,  were  properly  posted  on  the  door  of  the 
parish  church  of  the  parish  of  Orleans,  or  that  of  the  door  where  the  First 
District  Court  of  Louisiana  was  held,  and  could  only  have  been  posted 
by  the  Sheriff  of  the  latter  parish.  .        Ibid. 

19.  Under  the  facts  of  the  case,  although  the  Sheriff's  return  could  not  be 

found,  it  was  presumed  that  he  had  given  the  proper  notice  of  seizure 
under  an  attachment  IMd, 

20.  Where  the  amount  of  the  claim  is  less  than  three  hundred  dollars^  not- 

withstanding the  amount  of  the  property  seized  under  garnishment  pro- 
cess is  more  than  that  sum,  the  appeal  will  be  dismissed. 

Buhaon  v.  Staats,  236. 

21.  A  judgment  of  the  District  Court,  refusing  the  application  of  defendant  to 

remove  a  case  to  the  Circuit  Court  of  the  United  States,  is  interlocutory 
and  unappealable.  City  of  Nho  Orleans  v.  Shepherd,  241. 

22.  It  satisfactorily  appearing  that  the  nominal  plaintiff  and  appellant  in  this 

suit,  is  and  was  dead,  at  the  time  of  its  institution,  the  appeal  was  dis- 
missed. Kerr  v.  Hays,  241. 

28.  Where  a  devolutive  appeal  has  been  taken,  it  is  a  waiver  of  the  right  to  a 
suspensive  appeal,  and  plaintiff  may  have  execution  before  the  lapse  of 
ten  days.  Legget  v.  Potler,  309. 

24.  It  is  not  necessary,  in  order  to  make  an  appeal  suspensive,  that  the  costs 
should  be  included  in  the  amount  of  the  bond. 

Broton  v.  Brown,  810. 
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APPEAL,  {continued), 

S6.  The  signature  of  the  husband  to  the  appeal  bond  is  sufficient  authority  for 
the  wife  to  appeal.  Mills  y.  Crocker^  834. 

86.  The  Judge  of  the  District  Court,  ex  propria  motu  dismissed  plaintiff  *6  suit, 
on  the  ground  that  the  amount  claimed  was  stated  fictitiously  with  the 
yiew  of  giving  the  court  jurisdiction.  Plaintifif  applied  for  an  appeal 
which  was  refused.  On  application  for  a  mandamus^  Held :  the  right  of 
petitioner  to  an  appeal  cannot  be  doubted.  The  matter  in  dispute  ex- 
ceeds $300,  and  the  petitioner  has  a  right  to  obtain  the  judgment  of  the 
appellate  court,  on  all  the  questions  which  have  been  or  might  have  been 
passed  upon  in  the  inferior  tribunal. 

77ie  State  v.  the  Judge  of  the  Sixth  Judicial  District,  863. 

27.  Where  the  claim  is  against  an  executor  personally,  and  is  for  less  than 

$300,  the  appeal  will  be  dismissed,  notwithstanding  the  amount  of  the 
succession  may  have  exceeded  that  sum.  Art  1152,  C.  C,  does  not  ap- 
ply in  such  a  case.  Succession  of  Jarvis,  370. 

28.  An  appellant  will  not  lose  his  right  of  appeal  in  consequence  of  the  surety 

becoming  insolvent  after  he  had  signed  the  bond.  In  such  a  case,  it  is 
the  duty  of  the  court  to  allow  a  sufficient  surety  to  be  substituted.  And 
where  the  right  was  denied,  and  the  District  Judge  dismissed  the  appeal 
and  allowed  an  execution  to  issue,  a  writ  of  prohibition  was  granted  to 
arrest  proceedings  under  it.  Gray  v.  Love,  478. 

29.  When  an  appeal  is  evidently  taken  for   delay,  the  appellee  is  entitled  to 

damages.  Florence  v.  Bonner,  523. 

See  also  688, 687. 

80.  Appeal  will  be  dismissed  where  the  case  has  not  been  filed  within  three 
judicial  days  after  the  return  day,  and  no  extension  of  time  has  been 
obtained.  Wagner  y.  Bdgan,  638. 

See  SupBDiB  CtoVBT. 
See  Arn^ir^CHlmare  r.  OUmorej  19T. 

ARBITRATORS  AND  ARBITRATION. 

1.  Arbitrators,  before  examining  the  difference  to  them  submitted,  shall  take 

an  oath  before  a  Judge  or  Justice  of  the  Peace,  to  render  their  award 
with  integrity  and  impartiality  in  the  cause.     C.  C,  8078. 

Bethea  v.  ffbod,  88. 

2.  Parol  evidence  is  incompetent  to  eke  out  an  award,  deficient  in  the  essen- 

tial formality  of  an  oath  of  the  arbitrators.  Ibid. 

8.  The  penalties  stipulated  in  a  submission  which  is  partially  executed,  can 
be  modified  by  the  discretion  of  the  Court    Code,  2123. 

Lotory  y.  Cobb^  692. 
ARREST. 

1.  Under  the  Act  of  March  18th,  1847,  a  creditor,  who  would  arrest  a  non- 

resident debtor,^ust  make  the  fact  of  absconding  appear  by  his  ovm 
oath.  It  is  not  competent  for  an  agent  or  attorney  of  the  arresting  cred- 
itor to  take  the  oath.  MerrittY,  Openheifn,54. 

2.  To  entitle  a  creditor  to  the  benefit  of  the  writ  of  arrest  under  the  10th 

section  of  the  Act  of  1840,  for  abolishing  imprisonment  for  debt,  the 
grounds  on  which  he  claims  the  writ  should  be  verified  by  oath.  loid. 
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ASSIGNMENT  OP  CLAIM. 
1.  Until  nolice  is  given  of  the  transfer  of  a  daim,  by  the  transferree  to  the 
person  on  whom  it  is  giyen,  the  assignment  is  incomplete  and  a  creditor 
of  the  transferrer  may  legally  seize  and  appropriate  it  to  his  own  debt. 
C.  C.  2618.  AylcB  v.  HawUy,  362. 

ATTACHMENT. 

1.  Irregularities  in  the  proceedings  in  attachment,  anterior  to  judgment,  ex- 

cept an  entire  want  of  citation,  must  be  corrected  by  some  direct  pro- 
ceedings  before  the  court  in  which  the  attachment  issued,  or  by  appeal : 
they  cannot  be  drawn  into  question  collaterally. 

Bank  of  Augusta  y.  Jaudon,  8. 

2.  An  attachment  by  mesne  process  can  be  legally  made  only  in  one  of  two 

ways :  either  by  the  actual  seizure  and  detention  of  the  property  of  the 
debtor,  or  by  garnishment  process;  that  is  to  say:  by  service  of  citation 
upon  the  debtor  of  defendant  NeUon  y.  SimpMon^  311. 

8.  An  exception,  probably,  exists  to  this  rule,  where  a  man  attaches  a  debt 
due  by  himself  to  the  person  whom  he  sues;  but  this  exception  is  ex 
necesntate^  the  quality  of  the  debtor  and  creditor  being  blended  in  the 
same  person.  Ibid. 

4.  A  notice  of  seizure  under  attachment,  served  on  a  garnishee  who  has  pos- 
session of  a  bill  of  exchange  belonging  to  the  debtor,  and  against  which 
a  third  party  has  equities,  does  not  destroy  those  equities.  The  seizure 
affects  the  interest  which  the  defendant  has  in  the  bill,  and  nothing  more. 
The  seizing  creditor  does  not  acquire  such  a  right  in  the  bill  as  the 
debtor  might  have  convey ijd  to  an  endorsee  for  value  and  without  notice. 

Datiu  V.  Del-CampOf  869. 

6.  Where  property  attached  has  been  bonded,  it  will  be  too  late  for  third 
persons  to  intervene  and  claim  either  the  property  itself  or  a  privilege 
on  it.  McRcte  ▼.  Amtin^  860. 

6.  Where  the  property  attached  is  bonded,  the  attachment  is  dissolved  and 

the  bond  is  substituted  for  the  property.  In  such  a  case,  it  is  not  neces- 
sary to  make  an  inventory  under  Article  257  of  the  Code  of  Practice. 

McBae  ▼.  Amtii^  861. 

7.  A  judgment  in  rem  cannot  be  executed  to  the  prejudice  of  third  persons 

upon  any  other  property  than  the  speci6c  property  attached. 

Woodworth  y.  Lemmermixn^  524. 

8.  The  Code  of  Practice  makes  it  the  imperative  duty  of  the  Sheriff,  in  suing 

out  a  writ  of  attachment  to  seixe  and  detain  the  property  of  the  debtor, 
whether  it  consists  of  goods,  effects,  rights,  credits  or  right  of  action.  C. 
P.  256.  /Wi 

9.  He  must  take  charge  and  keep  p<memon  of  all  the  goods  and  effects, 

which  he  may  have  attached,  with  the  exceptiop  of  such  sinus  as  may 
be  due  by  the  garnishee,  and  he  must  make  in  the  presence  of  two  wit- 
nesses, an  exact  and  minute  inventory  of  the  same,  to  bo  returned  with 
all  his  doings  to  the  court     C.  P.  257.  Ihid. 

See  Stoppagb  in  tranaUu^MarahaU  v  Fail,  92. 
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ATTACHMBNT,  (emiinued). 

10.  In  an  attachment  suit,  where  the  petition,  affidavit  and  bond  were  filed  at 
the  same  time,  and  the  petition  contained  no  prayer  for  attachment,  the 
attachment  will  be  dismissed.  Kelly  y.  Bently,  686. 

ATTORNEY. 

1.  The  Court  appointed  an  attorney  to  represent  an  absent  minor  who  was  a 
legatee  of  the  testator.  The  executrix  filed  an  account,  which  the  attor- 
ney opposed,  claiming  to  be  placed  on  it  for  professional  services  ren- 
dered the  absent  minor,  and  praying  that  the  amount  might  be  paid  out 
of  the  revenues  of  the  estate,  ffeld:  The  allowance  of  the  claim  would 
be  in  contravention  of  the  7l8t  Article  of  the  Constitution  of  1845,  but 
the  judgment  is  without  prejudice  to  the  right  of  the  attorney  to  claim 
compensation  for  his  services  from  the  estate  of  the  minor. 

Sueeenion  of  Ira  Smithy  107. 

^.  PUintiflTs  counsel  was  to  receive  25  per  cent  on  the  amount  recovered. 
Meld :  The  interest  he  had  in  the  result  rendered  the  attorney  incompe- 
tent to  testify.  Hall  v.  Acklen,  219. 

8.  Defendant,  an  attorney  at  law,  was  fined  and  imprisoned  for  filing  an  argu- 
ment in  the  Supreme  Court,  which  was  held  to  be  indecorous  and  disre- 
spectful to  the  Court  and  to  one  of  its  members. 

State  V.  Bedmand,  819. 
AUDITORS. 

1.  The  compensation  of  auditors  is  left  to  the  sound  discretion  of  the  court 

which  appoints  them,  (C.  P.  462),  and  a  very  clear  case  of  error  should 
be  made  out  to  justify  the  Supreme  Court  in  increasing  the  allowance. 

Executory  of  Gordon  v.  Ma*ireau^  586. 

2.  The  Code  of  Practice  does  not  seem  to  contemplate  that  witnesses  should 

be  called  to  estimate  the  value  of  services  rendered  by  auditors ;  they 
are  to  be  determined  by  the  court  *'  according  to  the  nature  of  the 
cause."  Hid. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  The  law  does  not  require  the  holder  of  a  promissory  note  to  prove  the  cir- 

cumstances under  which  he  obtained  possession  of  it,  except  where  the 
want  or  failure,  or  illegality  of  the  original  consideration  is  clearly  shown, 
and  in  case  of  a  lost  or  stolen  instrument  Judion  v.  Holmes^  20. 

2.  Where  an  agent  has  fraudulently  parted  with  the  note  of  his  principal, 

the  original  owner  may  require  from  the  holder  proof  that  he  is  a  holder 
for  value.  McLemore  v.  Cannon^  22. 

8.  When  an  endorser  of  a  note  pays  it,  without  seasonable  notice  of  the  non- 
payment by  the  maker,  he  cannot  recover  from  a  previous  endorser, 
although  he  has  lost  no  time  in  notifying  such  endorser. 

Edwards  v.  Minvielle^  27. 

4.  Where  notice  of  non-payment  of  a  note  is  sent  by  mail  to  the  endorser,  it 
should  be  directed  to  the  post  office,  if  known,  nearest  to  his  residence. 
But  if  he  is  in  the  habit  of  receiving  his  letters  at  a  more  distant  post 
office,  or  through  a  more  circuitous  route,  and  that  fact  is  known  to  the 
person  sending  the  notice,  notice  sent  by  the  latter  mode  will  be  good. 

Bank  of  Louisiana  v.  Toumillon,  182. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  (cantinus^. 

5.  The  rules  prescribing  the  diligence  to  be  used  in  communicating  notice  of  the 

non-payment  of  notes  and  bills,  are  founded  in  gwieral  conTenienoe,  and 
should  be  interpreted  and  applied  so  as  to  impede  as  little  as  possible, 
consistently  with  the  safety  of  parties,  the  circulation  of  conunercial 
paper.  Ibid, 

6.  Bills  drawn  from  one  State  of  the  Union  on  another  are  foreign  bills  so  iks 

as  to  give  credit  to  the  protests  by  Notaries  in  othes  States,  and  such 
protests  are  admissible  without  further  proof,  in  our  courts.  But  notice 
to  parties  sought  to  be  charged  as  drawers  or  endorsers  cannot  be  proved 
by  the  certificate  of  a  Notary  who  protested  the  bills,  it  must  be  proved 
like  all  other  facts.  Schneider  y.  Cochrane^  235. 

7.  An  accommodation  acceptor  has  no  right  of  action  against  the  drawer 

until  the  maturity  of  the  bill  and  payment  by  the  acceptor. 

Shannon  t.  Langhom^  526. 

8.  The  obligation  contracted  by  one  whose  name  was  subsequently  placed 

on  the  back  of  the  note  which  the  payee  had  not  endorsed,  is  not  that  of 
an  endorser  under  the  commercial  law,  but  of  an  ordinary  surety,  and  he 
cannot  avail  himself  of  the  want  of  notice.         Chom  y.  MerriU^  583. 

See  SupRBMB  OooKT->Bro«M»  ▼.  Thomat,  96. 
See  Pabtxkhs  xvd  Paktxeb.shif— «S<ftrar|  r.  CkUdioeUy  419. 
Bee  K.riDioiCK'-Lf court  t.  McBtan^  409. 
2richol$  T.  Morgan,  584. 

BOUNDARY. 

See  fUiA— Landry  t.  TuUier,  100. 
NichoU  y.  Adamsy  117. 
Furl  V.  MUe9, 270. 
Lemoin  v.  Jfondat  015. 

CASES  AFFIRMED,  OVERRCLED,  <fcc 

1.  Arnous  v.  Davern — too  broadly  stated.      Union  Bank  v.  Bowman^  195, 

2.  Sigur  r.  Crenshaw,  8  Annual — Affirmed.  State  v.  Baumhaclr,  237. 
8.  Dees  v.  Tilden,  2  Annual — Affirmed.  Tilden  v.  Deeij  250. 

4.  New  Orleans  and  Carrol  ton  Railroad  Company  «.  Second  Municipality  of 

Now  Orleans — Affirmed. 

Knight  v.  Carrollton  Railroad  Company^  284. 

5.  Wents  «.  Voght,  8  Annual— Affirmed.  Vergie  v.  For»hee,  294. 

6.  State  v.  McLane,  4  Annual — ^Affirmed.  State  v.  Lotenstein^  813. 

7.  Boyle  v.  Mann,  4  Annual — principal  of,  too  broadly  stated. 

Suydam  v.  Kinney^  816. 

8.  Henderson  v.  Wilcox,  2  Annual — Affirmed.     Henderson  v.  Wilcox^  847. 

9.  Police  Jury  t,  McDonogh,  8  Annual — Affirmed, 

iV5?w  Orleans  v.  Graihle^  561. 
CITATION. 

1.  Citation  to  appear  or  an  actual  appearance  in  court  is  indispensable  to 
affect  the  rights  of  a  party  by  judicial  proceedings,  except  in  the  case 
of  creditors,  whore  the  law  has  declared  public  advertisement,  notice 
to  them  to  oppose,  an  equivalent  to  citation. 

Augusta  Insurance  Company  v.  Fachtood^  74. 
See  CoRATOR  ad  noc. 

PRACTICK. 
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CLERKS. 

1.  Bj  the  Act  of  1850,  clerks  of  the  seTeral  District  Courts  were  Tested  with 
authority  to  issue  commissions  to  take  the  testimony  of  witnesses  in  and 
out  of  the  State.  Ferriber  y.  Laiting,  169. 

CODE— CIVIL. 

1.  Article  126  of  the  Civil  Code,  which  provides,  that  if  the  husband  refuses 

to  empower  his  wife  to  appear  in  couit  the  Judge  may  give  such  autho- 
rity, must  be  construed  with  reference  to  those  articles  of  the  Code  of 
Practice  which  declare  in  what  cases  a  married  woman  may  sue  and 
be  sued.  Gowand  v.  Pulley^  12. 

2.  Article  671  of  the  Civil  Code  has  not  taken  away  from  the  owners  of 

ground  lots  "  in  the  cities,  towns  or  suburbs  of  this  State,"  the  right  of 
finishing  the  whole  front  of  the  house  they  may  erect  upon  their  lots,  in 
such  manner  as  their  taste  may  dictate.  The  wall  spoken  of  in  that  ar- 
ticle is  the  side  wall  which  supports  equally  the  buildings  erected  on 
both  sides  of  a  line  dividing  the  property  of  two  individuals. 

Duncan  v.  Labouisse,  49. 

8.  Defendant  objected  to  the  validity  of  the  plaintiflfe'  derivative  titles,  on  the 
ground  that  the  transfers Mti«  seing  prite  had  not  been  duly  acknowledged, 
by  either  parties  or  subscribing  witnesses,  previous  to  their  registry,  and 
could  not  therefore  effect  the  rights  of  third  persons.  Held :  The  pro- 
visions of  Article  2250  and  2417  are  parcels  of  our  system  of  registry 
law,  and  are  not  applicable  to  this  contest  upon  independent  adverse 
titles.  In  such  contests,  the  question  is  whether  the  act  offered  in  evi- 
dence, is  binding  between  the  partiis  to  it.  Those  articles  are  for  the 
protection  of  creditors  of  the  vendor,  bona  fide  purchasers  from  him 
and  other  persons  claiming  under  or  through  him ;  they  constitute  no 
objection  to  such  acts  availifag  as  links  in  the  chain  of  conveyance  in  a 
contest  between  claimants  of  public  land— one  under  a  confirmed  grant, 
the  other  under  an  entry.  Kittridge  v.  Bebert,  154. 

AmCUS  BSrSBBSD  TO  AMO  APfXIBD  BT  TBB  OOUBT. 
ABTICUES.  PAOB. 

115.  Marriage, 491 

126.  Authority  of  wife  to  sue, 12 

126.  Husband  and  >\  ife, 197 

129.           .«        **        " 197 

281.          u        a        u 491 

803.           «i        4*        »« 500 

822.  Tutorship, 854 

828.            " 854 

828.            « 491 

842.  Tutor's  commission, 505 

852.  Expense  of  Tutorship,                122 

856.  Prescription  of  Minor's  action  against  Tutors,          -  48 

495.  Possessor  in  good  &ith,             171 

671.  Party  Wall,            49 

l^g  I  Boundary, 270 

850.     Sale  by  boundary,        .----.     17^  103 
79 
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CODE,  CIVIL,  (eontinued). 

ARTICLES.  PAGE. 

1039.    When  creclLtora  hare  prefereace  to  administer,            -  207 

1114.     Who  have  preference  to  administer,            -        -  207 

1189.    Curator  cannot  purchase  at  succession  sale,        -        -  282 

1152.     Successions,            -            .            -            -            .  370 

1156  f  ^^®  ®^  succession  property  to  pay  debts,         -        -  107 

1291.     Tutors, .•       -  660 

1571.  •  Witnesses  to  nuncupative  will,            -        -        -        -  117 

1574,    Nuncupativa  testament, 148 

1584.    Persons  incompetent  to  witness  testaments,        -        -  148 

1587.    Residents  of  witnesses  to  testaments,            •        -  117 

1648.     Proof  of  olographic  testament,           ...        -  148 

1661  ) 

1662  >  Sale  of  succession  property  to  pay  debts,      -        -  107 
1663. ) 

1863.    No  lesion  in  judicial  sales, 98 

1884  ) 

1896  I  Stipulation  pour  autrui,         -        -        -        .         -  195 

1924.     Damages, 251 

1932  ) 

1933  i  Ii^terest,  stipulation  for,  &c.          ....  455 

2040.     Resolutory  condition, 74 

2127.    Payment,              189 

2157.    Subrogation,              247 

2159  1 

2160 

2161  I  -  Imputation  of  payments, 455 

2162 
2163. , 

2181  ) 

2185  V  Novation,             497 

2188. ) 

2205.     Compensation, 189 

2207.                "                423 

2236.     Counter  letter, 69 

2250.     Registry,              154 

2255.    Testimonial  proof  of  slaves,  &c.        -        -        -        •  98 

2258  ) 

2259  \  ^^^^  ^°  ^^*  instrument, 495 

282?.  [wife's  dowry, 168 

2329.    Income  of  dowry,  Ac 4 

2371  ) 

2372  >  Partnership  of  acquets,  ....  4^  347 
2876.) 

2404  [  Separation  of  property,               168 

2417.     Registry,               164 

2428.     Judicial  sale,             267 

2443.     Sale, 8 

2471.    Sale  by  boundary,              17 
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ARTICLES.  PAOE. 

2478 
2481. 


Prescription, 137 


8  } 

J  ^  Wamnty, 296 

2607.     Redhibition,  192 

2586..    Warrants,  296 

2672.    Lesion  not  granted,  when, 98 

2613.     Agreement  of  claim — notice  of      -        -        -  226,  362 

2704  )  T 

27i2.[^^-®*^  ^12 

2843.     Partnership,  419 

8012  ) 

8018  f  Suretyship, 419,422,478 

2023.) 

8078.    Arbitrators, 88 

8184.    Privileges  and  Hens, 4,  264 

8194.     Privileges,  4 

8333.    Reinscription  of  mortgages,  -      193 

8417 

3420 

3433 

8466 

3466. 

3484  ) 

8486.f  ^'*®*^"P**®°'  464 

3487.  Prescription, 187 

3506.  Prescription,              496 

3610.  Freedom  acquired  by  prescription,        ...  9 

3618.  Prescription,              178 

3926.  Judicial  mortgage, -     -  176 

CODE  OF  PRACTICE. 

1.  Article  107  of  the  Code  of  Practice,  must  be  taken  in  the  restricted 

sense  which  results  from  the  French  text  Catcand  y.  Pulley,  12. 

2.  Article  683  of  the  Code  of  Practice  does  not  make  it  imperative,  in  all 

cases,  upon  the  Judge  who  grants  an  appeal,  to  make  it  returnable  at 
the  next  term  of  the  appellate  court.  It  provides  that  if  there  be  not 
sufficient  time  to  admit  of  the  citation  of  the  appellee  to  appear  before 
the  Court  of  Appeal  at  its  next  term,  owing  to  the  distance  of  his  do- 
micil  from  the  place  where  the  court  is  held,  he  shall  be  cited  to  ap- 
pear before  the  Court  of  Appeal  at  the  subsequent  term. 

The  State  v.  The  Judge  of  the  Sixth  District  Court  of  N.  0.,  14. 

3.  Article  883  of  the  Code  of  Practice,  gives  the  Supreme  Court  the  right 

to  extend  the  time  for  bringing  up  the  appeal,  beyond  that  fixed  by  the 
court  of  the  first  instance ;  but  it  is  not  necessary  that  the  District  Judge 
should  refer  the  appellant  to  the  Supreme  Court  for  an  extension  of 
time,  for  bringing  up  his  appeal  when  the  impossibility  of  doing  so  at 
the  next  monthly  term  may  be  known  before  the  appeal  is  granted.     Ihid. 

4.  The  court  cannot  give  judgment,  discharging  the  obligors  of  a  tutor's 

bond  before  the  ward  attains  the  age  of  majority.    This  point  was  ruled 
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CODE  OF  PRACTICE,  (continued). 

in  Stafford  y.  Villain^  10th  L^  Rep.  829,  and  it  is  not  inconsistent 
with  the  proTisidDB  of  Article  615  of  the  Code  of  Practice. 

Kellar  v.  RidgeUy,  48. 

AmOLB  BVIBRBD  TO  AJID  APTUID  BT  THB  OOOBT. 
ARTICLES.  PAGB. 


81-120  >  Personal  action  docs  not  expire  with  plaintiff  *s  death,  463 

22-907. ) 

68.     Hypothecary  action. 180 

89.     Exception  of  domicil, 178 

107.     Construction  of               - 13 

lis  ) 

128  i  -A-ction  against  the  wife, 197 

129.     Exception  of  domicil,  178 

162  -j 

J^Mwheretosue,  &C.  281 

165.  J 

166.  Where  to  sue  to  defendant, 162 

^^  I  Sheriff's  duty  in  attaching,         -        -        -  361, 424 

462.     Auditory                606 

546.    Final  judgments  must  be  signed  by  Judges  ren- 
dering them, 42 

U88.     Return  of  Appeals, -  14 

612.    Effect  of  executing  judgments,    -        -        -        -  197 

615.    Judgment  against  minors, 428 

629.    Court  rendering  judgment  has  cognizance  of  its 

execution,              ...        -          496,  506 

641.    Clerk  to  issue  fi.  fa,^  when,           -        -        -        -  496 

654.    Notice  of  ^. /a. 298 

680.    Sheriff's  sale,                 171 

684,          "          «                 214 

^. ,  V  Purchasers  under  execution,      -        ...        .  282 

767.  Duty  of  Sheriffs, 506 

880.  Writ  of  mandamus, 518 

884.  Writ  of  mandamus,                496 

888.  Return  of  appeals,              14 

984  ) 

^^r,  >  Action  against  successions,  -        -        -        -         107 

988.  Payment  of  debts  against  successions,              -  500 

990.  Sale  of  succession  property  to  pay  debts,        -  -      107 

1008.  Claim  against  succession,            ....  500 
COMMUNITY.                                                           ^ 

1 .  Where,  at  the  time  of  marriage,  the  wife  had  a  stock  in  trade  which,  by 
the  joint  industry  of  herself  and  husband,  was  increased,  the  stock  thus 
acquired  was  community  property ;  but  on  a  separation  of  property  be* 
tween  the  spouses,  it  was  chargeable  with  the  Talue  of  the  stock  which 
the  wife  had  on  hand  at  the  Ume  of  the  marriage. 

Wemer  y.  JEe%,  6a 
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COmCUKITY,  (eantinued). 
S.  Samuel  Packwood  and  his  wife  Alieey  changed  their  residence  from  Louis- 
iana to  Nevr  York  in  1836,  where  they  continued  to  remain  until  the 
death  of  the  wife  in  1840.     While  they  resided  in  New  York,  the  husband 
sold  the  property,  which  is  the  subject  of  this  controrersy,  to  Stewart^ 
who  agreed  to  pay  in  annual  instalments,  and  gave  his  six  notes  for  the 
purchase  money,  and  stipulated  for  the  privilege  of  cancelling  the  sale  at 
any  time  before  the  final  payment  of  the  whole  purchase  money,  upon  a 
proper  allowance  of  indemnity  to  the  ven  \ot.     After  the  death  of  the 
wife  the  property  was  reconveyed  to  the  vendor,  in  consideration  of 
the  return  of  the  six  notes  which  had  been  given  for  the  price.     It  was 
admitted  that  the  property  when  sold  by  Pachwood,  was  a  part  of  the 
community.    The  heirs  of  Mrs.  Packwood  claimed  that  the  re-acquisition 
of  the  property  enured  in  part  to  their  benefit,  while  Packwood  main- 
tained that  it  enured  to  him  alone.     Held  : 

Isi  The  notes  having  been  received  by  Packwood  in  New  York,  where 
he  and  his  wife  were*  domiciled,  and  being  there  in  his  possession  after 
her  death,  whether  a  half  interest  in  those  notes  vested  in  the  wife's 
heirs — Quere?  Augueta  Insurance  Co,  v.  Packwood^  74. 

8.  2d.  The  decision  of  Paehioood^e  succession,  12  Rob.  869,  on  the  subject 
of  the  rescission  of  the  sale  from  Packwood  to  Stewart  affirmed.    Und. 

4.  8d.  On  the  death  of  his  wife  Packwood  ceased  to  represent  the  community. 
He  took  the  title  in  his  own  name  and  for  his  individual  account  If  the 
heirs  of  his  wife  had  any  claim,  it  was  not  against  the  property,  but 
against  Packwood,  to  compel  him  to  account  for  their  funds  converted  to 
his  own  use.  Ibid. 

5.  4th.  To  effect  a  rescission  of  the  sale  so  as  to  replace  parties  in  the  same 
position  as  if  a  sale  had  never  been  made,  the  parties  to  the  sale  and  the 
rescission  should  be  the  same.    Per  Slidell,  C.  J.,    Camphell,  J.,  and 

VoorhieSy  J.  concurring.  Ibid. 

6.  The  stipulation  which  is  proved  to  have  existed,  securing  to  the  purchaser 

the  privilege  of  cancelling  the  sale  at  any  time  before  the  final  payment 
of  the  purchase  money,  upon  proper  allowance  of  indemnity  to  Packwood, 
the  seller,  did  not  render  the  contract  null.  The  right  to  cancel  the  sale 
depended  upon  a  proper  allowance  of  indemnity  to  Packwood;  and  this 
was  not  a  potestative  condition.  Per  Ogden,  J.,  Buchanan,  J.  concur- 
ring. Ibid, 

7.  The  plantation  and  slaves  in  Louisiana,  it  is  admitted,  continued  to  belong 

to  the  community,  notwithstanding  the  removal  of  the  husband  and  wife 
to  New  York.  The  notes  for  the  purchase  money  represented  the  price 
of  the  property,  and  the  community  must  be  considered  as  entitled  to 
the  price,  as  being  owners  of  the  property  sold.  If  the  price  had  been 
paid  before  the  death  of  the  wife,  the  husband  might  have  disposed  of  it 
as  he  pleased,  but  as  it  remained  unpaid,  the  heirs  had  the  same  right 
to  the  price  that  they  would  have  had  to  the  property  if  it  never  had 
been  sold ;  and  as  the  consideration  of  the  retrocession  to  Packwood  was 
the  cancelling  of  all  the  notes,  constituting  the  whole  price,  he  must  be 
considered  as  having  undertaken  to  represent  the  heirs  of  his  wife,  and 
as  having  their  title  reinvested  as  well  as  his  own.  Ogden,  J.,  dissenting, 
Buchanan,  J.,  concurring  in  the  dissenting  opinion.  Ibid, 
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COMMUNITY,  {continued), 

8.  The  dissolving  condition  when  accomplished,  operates  a  revocation  of  tlie 

obligation,  and  places  matters  in  the  same  state  as  though  the  obligation 
had  never  existed.     C.  C.  2040.  Tbid, 

9.  The  testator  directed  that  the  community  property  belonging  to  himself 

and  wife  should  be  kept  together,  the  proceeds  to  be  applied  to  the  pay- 
ment of  his  debts  and  certain  legacies ;  he  appointed  his  wife  testamen- 
tary executrix,  and  bequeathed  to  her  a  life  estate  in  his  property,  with 
permission  to  sell  the  personal  estate,  but  prohibiting  the  sale  of  the  real 
estate.  The  wife  **  claimed  the  usufruct  of  the  entire  estate  of  her 
deceased  husband  during  her  life,  without  waiving,  but  expressly 
reserving  the  usufruct  of  the  one-half  of  th3  community  belong- 
ing to  said  estate,  as  accorded  to  her  by  the  act  of  1844,  in  case  the 
provisions  of  said  will  should  be  declared  invalid."  Held :  the  rights 
of  the  widow  as  usufructuary,  either  under  the  will  or  the  Act  of 
1844,  stand  unaffected  by  her  appointment  as  testamentary  executrix. 
Neither  are  her  rights,  as  surviving  partner  in  community,  controlled  by 
the  dispositions  contained  in  the  testator^s  will.  At  the  death  of  the  tes- 
tator her  rights  were  fixed  by  law — as  survivor,  she  could  either  sell  a 
sufficient  amount  of  community  property  to  discharge  the  debts,  and  ex- 
ercise her  right  of  usufruct  on  one-half  of  the  residue,  or  retain  the  whole 
property  and  receive  its  fruits  on  paying  the  debts  herself. 

Sueeemon  of  Ira  Smithy  107. 

10.  The  claim  for  the  erection  of  a  tomb  over  a  deceased  husband  must  be 

borne  by  his  estate  and  not  by  the  community.  Ihid. 

11.  Where,  at  the  time  of  marriage,  the  parties  did  not  contemplate  residing 

in  this  State,  were  married  out  of  it,  and  never  resided  in  it,  property 
purchased  in  this  State  will  be  the  property  of  the  husband  and  not  of 
the  husband  and  wife.  Armorer  v.  Caee^  288. 

12.  The  husband  need  not  personally  superintend  the  cultivation  of  the  wife^s 

plantation,  held  by  her  as  paraphernal  property.  He  may  act  through 
an  agent,  and  the  fruits  will  fall  into  the  community,  and  be  liable  for 
the  debts  of  the  community.  C.  0.  2872,  2871.  The  fruits  hanging  by 
the  roots  on  the  hereditary  or  proper  lands  of  either  the  husband  or  the 
wife,  at  the  time  of  the  dissolution  of  the  marriage,  are  equally  divided  be- 
tween husband  and  wife,  or  their  heirs,  (2376,)  and  the  community  must 
bear  the  charges  of  cultivation,  and  other  incidental  expenses. 

Wilcox  V.  Hender^oT^  347. 

See  HuBBAKD  amd  Win— &i^n<n«r«f  y.  OardoMuand  W^4. 

Percy  ▼.  P«rcy^  185. 

Eoberhon  r.  DatU^  26S. 

VeryY.  Ftfry,  2S3. 

SucceuUm  qfL«e^  89^ 
See  MoKTOAOK— i9uccc«Mum  qfffayden^  886. 

COMPENSATION. 

1.  Where  the  amount  pleaded  in  compensation  is  less  than  what  would  be 

due  under  the  contract  as  stated  by  the  defendant  to  have  existed,  the 
plea  does  not  admit  the  whole  claim  of  plaintiff.     Datis  v.  Stone^  126. 

2.  Defendant  being  sued  on  his  promissory  note,  pleaded  two  accounts  ibr 

work  and  labor  done  in  compensation  and  payment   <  Heid:  The  court 
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COMPENSATION,  (continued), 

below  properly  rejected  the  evidence  offered  on  part  of  the  defendant  to 
prove  that  the  work  was  done,  and  the  prices  charged  were  reasonable. 
C.  C.  2206,  2127.  Owen  v.  Vandereliee,  189. 

8.  Defendant  cannot  compensate  a  debt  due  by  note,  by  an  account  for  work, 
where  there  was  no  agreement  to  pay  a  fixed  price  for  the  work  and  no 
acknowledgement  of  the  correctness  of  the  account.  Ibid, 

See  PuuoDio— iUflCMiMiw  t.  Seooomb  S  Oo,t  6. 

CONSTITUTION  AND  CONSTITUTIONAL  LAW. 

1.  The  Act  "  to  provide  for  the  trial  of  recused  cases  out  of  the  city  of  New 
Orleans,"  approved  April  28th,  1858,  is  unconstitutional. 

The  State  v.  the  Judge  of  the  Sixth  Judicial  Dietri^t,  62. 

8.  The  Constitution  gives  to  the  Supreme  Court  jurisdiction  in  all  cases  in 
which  the  constitutionality  or  legality  of  any  tax  shall  be  in  contestation 
— ^but  the  court  has  no  jurisdiction  as  to  the  mode  of  procedure^  provided 
by  law  for  the  collection  of  taxes,  except  where  the  amount  exceeds 
three  hundred  dollars.  Albert  v.  Brewer^  64. 

8.  The  court  will  not,  where  it  can  be  avoided,  declare  an  act  of  a  sister 
State  unconstitutional  Shelden  v.  Miller,  187. 

4.  The  Oovemor  has  no  power,  under  the  Constitution  of  1852,  to  appoint, 

during  the  recess  of  the  Senate,  to  an  office  not  vacant. 

State  of  L'yuisiana  on  the  relation  of  Baumbaeh,  237. 

5.  The  case  of  the  State,  on  the  relation  of  Sigur  v.  Crenehate,  8  Annual 

affirmed.  Jbid. 

6.  The  law  requiring  the  keepers  of  coffee-houses  to  pay  $67  for  a  license,  is 

constitutional ;  it  operates  uniformly  upon  all  persons  of  the  same  class, 
to  wit,  keepers  of  coffee-houses.  State  v.  Rebassa,  305. 

7.  The  title  of  the  Act  of  17th  March,  1852,  which  is  **an  Act  to  provide  a 

homestead  for  the  widow  and  children  of  deceased  persons,"  is  not  in 
violation  of  Article  115  of  the  Constitution,  which  declares  that  '*  every 
law  enacted  by  the  Legislature  shall  embrace  but  one  object,  and  that 
shall  be  expressed  in  the  title."  Reasoning  of  the  court  in  Walker  v. 
Caldwell,  4  Ann.  298,  afiirmed.  Suceenion  of  J.  Lanzetti,  329. 

8.  The  Constitution  gives  the  right  of  appeal  to  the  Supreme  Court  from  a 

fine  imposed  by  a  municipal  corporation,  when  the  constitutionality  or 
legality  of  such  fine  is  in  contestation ;  but  this  right  of  direct  appeal  to 
test  the  constitutionality  of  the  fine,  does  not  preclude  the  party  upon 
whom  it  is  imposed,  from  an  action  in  the  District  Court  for  damages,  in 
consequence  of  its  illegal  imposition.  Lf^fon  v.  Dufrocq^  350. 

9.  The  Act  of  the  Legislature  passed  on  the  18th  February,  1850,  entitled 

"  an  Act  to  amend  the  several  Acts  relative  to  the  police  and  government 
of  the  town  of  Baton  Rouge,"  is  a  substantial  compliance  with  the  118th 
Article  of  the  Constitution  of  1845,  which  declares  that  "  every  law  en- 
acted by  the  Legislature  shall  embrace  but  one  object,  and  that  shall  be 
embraced  in  the  title."  Ihid. 

The  judicial  power  which  had  so  long  been  exercised  by  the  Mayor  of 
Baton  Rouge,  ceased  to  be  operative  after  the  adoption  of  the  Constitu- 
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CONSTITUTION  AND  CONSTITUTIONAL  LAW,  (eonHnue^ 

tion  of  1846 — for,  by  the  d2d  Article,  the  judicial  power  vested  in  the 
Supreme  Court,  in  District  Courts,  and  in  Justices  of  the  Peace.   Ihid, 

10.  The  Act  of  1858,  which  invests  the  Major  of  Baton  Rouge  with  Uie  power 

of  Justice  of  the  Peace  in  relation  to  all  matters  pertaining  to  the  duties 
of  his  office  as  Mayor,  Ac,  4^.,  is  a  violation  of  the  78th  Article  of  the 
Constitution  of  1852,  which  delares  that  Justices  of  the  Peace  shall  be 
elected  by  the  qualified  voters  of  each  parish,  district  or  ward.  The  Le- 
gislature cannot  confer  the  powers  of  a  judicial  office  declared  elective  bj 
the  Constitution,  on  one  whose  office  does  not  depend  on  the  Constitn- 
tioD.  Ibid. 

11.  Both  the  exercise  of  the  right  of  eminent  domain  and  the  powers  of  taxa- 

tion are  limited  under  the  Constitution,  and  there  does  not  exist  either  in 
the  Legislature  or  in  any  of  the  subdivisions  of  sovereignty,  a  power 
of  apportioning  taxation  for  public  purposes,  whether  of  a  general  or  of 
local  character,  except  on  the  principle  of  equality  and  uniformity. 

MunieipalUy  Number  Two  v.  White^  446. 

12.  The  Act  of  March  80th,  1852,  which  authorizes  the  Mayor  and  Council  of 

the  city  of  New  Orleans,  to  open  any  street  in  the  city  of  New  Orleans, 
and  directs  that  the  owners  of  all  the  lots  adjacent  to  and  fronting  the 
part  of  the  street  to  be  opened,  shall  be  assessed  for  their  respective  por- 
tions of  the  benefit  derived  from  the  improvement ;  and  the  Act  of  1847, 
which  provides  that  tbe  owners  of  all  property  which  may  be  benefited 
by  laying  out,  opening  and  improving  streets  in  conformity  with  existing 
laws,  shall  be  bound  to  the  municipality  that  has  caused  such  improve- 
ments to  be  made,  and  within  the  limits  of  which  such  property  is  situ- 
ated, for  the  amount  of  their  proportions  of  the  benefit,  are  unconstitu- 
tional, such  assessment  being  unequal  and  not  being  uniform.  There  is 
no  other  mode  of  apportioning  a  tax  for  such  improvements  which  will 
be  equal  and  uniform,  but  that  of  an  ad  valorem  tax  on  all  property 
holders  within  the  district,  or  by  paying  expenses  out  of  the  funds  de- 
rived from  general  taxation.  Ibid. 

18.  While  the  Constitution  of  1845  was  in  force,  the  Act  of  the  Legislature  of 
1882,  declaring  that  the  owners  of  all  the  lots  adjacent  to  and  fronting 
the  part  of  the  street,  opened  under  its  provisions,  should  be  assessed 
for  the  respective  portions  of  benefit  derived  from  the  improvement,  was 
adjudged  constitutional.  Articles  105  and  128  of  the  present  Constitu- 
tion, were  taken  literally  from  the  Constitution  of  1845;  it  must  be  pre- 
sumed that  the  framers  of  the  present  Constitution  were  aware  of  the 
construction  they  had  received  from  the  Supreme  Court,  and  intended, 
in  the  new  Constitution,  they  should  have  the  same  meaning  and  effect 
The  constitutionality  of  the  Act  of  1832  should  therefore  be  maintained. 
Slidell^  C.  J.,  dissenting,  with  whom  concurred  Campbell^  J.       Ibid, 

14.  The  corporation  of  Alexandria  imposed  an  annual  ad  xahrem  tax  of  one- 
half  of  one  per  cent,  on  all  the  goods,  wares  and  merchandize,  kept  for 
sale  in  any  shop  or  store  in  the  town  of  Alexandria,  where  the  assessed 
value  of  the  said  goods,  wares  and  merchandize,  shall  exceed  the 
sum  of  $2000.  Ueld :  That  the  ordinance  was  in  effect  " equal,"  "uni- 
form" and  constitutional.  Lynch  v.  Alexandria^  498. 


INDEX.  627 

CONSTITUTION  AND  CONSTITUTIONAL  LAW,  (continued). 
16.  The  Article  128  of  the  CoDstitution,  which  requires  taxation  to  be  equal 
and  uniform  throughout  the  State,  applies  to  municipal  and  parochial,  as 
well  as  to  State  taxes.  Gumming  y.  Police  Jury  of  Rapides,  503. 

16.  The  ordinance  of  the  Police  Jury  of  the  parish  of  Rapides,  passed  under 

the  authority  of  an  Act  of  the  Legislature,  to  compel  the  inhabitants  of 
a  certain  portion  of  the  parish  to  pay  the  whole  amount  of  a  tax  the 
Police  Jury  found  it  necessary  to  impose,  in  order  to  defray  the  expenses 
of  certain  embankments  and  other  works  which  they  had  caused  to  be 
made  for  the  purpose  of  protecting  a  portion  of  the  parish  from  being 
overflowed  by  the  waters  of  Red  River,  is  unconstitutional  Ihid. 

17.  The  provision  of  the  Constitution  of  1845,  which  forbids  the  State  to  sub- 

scribe to  the  stock  of  any  corporation,  or  joint  stock  company,  does  not 
extend  to  such  subscriptions  by  municipal  corporations. 

New  Orleans  v.  Oraihle,  561. 

18.  Decision  in  Police  Jury  v.  McDonogVs  Succession,  8  Ann.,  affirmed. 

Ihid, 

19.  The  case  of  the   Police  Jury  v.  McDonogKs  Succession,  was  elaborately 

argued  and  carefully  considered,  and  (by  Slidell,  C.  J.)  upon  the  faith 
of  that  decision  we  may  reasonably  presume  that  manifold  contracts  have 
been  entered  into,  and  large  advances  of  money  made,  the  railroad  enter- 
prises then  initiated  being  of  great  magnitude.  To  overthrow  the  deci- 
sion of  a  question  of  such  moment  would  involve  a  responsibility  most 
grave,  and  which  a  court  of  justice  should  not  assume  without  the  most 
clear  and  unqualified  conviction  that  its  former  conclusion  was  erroneous. 
A  vacillating  jurisprudence  is  a  grievous  evil.  It  would  be  especiaUy 
deplorable  with  regard  to  constitutional  questions  embracing  a  wide 
practical  range.  Ibid. 

SO.  Article  121  of  the  Constitution  of  1845,  which  provides  that  '*  the  State 
shall  not  become  a  subscriber  to  the  stock  of  any  corporation  or  joint 
stock  company,  takes  from  the  Legislature  all  power  to  authorize  a  sub- 
scription by  a  municipal  corporation  to  a  corporation  or  joint  stock  com- 
pany.    Bxichanan,  J.,  dissenting.  Ihid, 

21.  As  the  municipal  corporation  is  the  creature  of  the  Legislature,  so  is  the 

Legislature,  in  its  turn,  nothing  but  the  creature  of  the  will  of  the  people, 
9A  expressed  by  the  Constitution.  When  that  will  has  imposed  a  restric- 
tion upon  the  legislative  action  in  any  particular  direction,  the  power  to 
legislate  in  that  direction  not  existing,  any  attempted  delegation  to  a  cor- 
poration of  a  power  of  that  nature  is  a  manifest  evasion  of  the  Constitu- 
tion, and  an  usurpation  of  the  most  dangerous  kind.  Buchanan^  J.  dis- 
senting. Ihid. 

22.  That  which  the  Legislature  cannot  do  constitutionally  itself^  it  cannot  con- 

stitutionally authorize  a  municipal  corporation  to  do.  Buchanan,  J. , 
dissenting.  Ihid. 

See  ArtomsMT— Succession  qfira  Smith,  107. 

See  hjmkh-SUUe  v.  PraU,  157. 

See  Taxbs  axd  Taxation— Jfayar  i^ Bayou  Sara  ▼.  Jboraen,  906. 
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CONSTRUCTION  OF  STATUTES. 

1.  The  Statute  of  18th  March,  1852,  is  general,  and  applies  to  every  police 

jury  and  every  municipal  corporation  in  the  State.  Now,  it  is  believed, 
that  every  foot  of  ground  in  Louisiana  is  within  the  territorial  jurisdic- 
tion of  some  police  jury,  or  some  municipal  corporation.  Therefore,  the 
statute  has  an  operation  co-extensive  with  the  State,  and  is,  in  substance, 
though  not  in  semblance,  a  statute  to  authorize  the  whole  State  to  be- 
come subscriber  to  the  stock  of  corporations.     Buchanan,  J.  dissenting^ 

I^eiD  Orleans  v.  Graihle,  561. 

2.  The  violation  of  Article  121  of  the  Constitution,  would  not  be  less  real,  al- 

though it  would  not  be  so  palpable,  had  the  statute  authorized  but  one 
subscription  by  one  municipal  corporation  or  police  jury.  The  nullity, 
the  radical  vice  of  want  of  authority  in  the  party  authorizing  the  sub- 
scription, would  have  equally  existed  in  the  case  supposed.  Buchanan ^ 
J.,  dissenting.  Ibid, 

3.  The  Act  of  15th  March,  1854,  authorizes  the  city  of  New  Orleans  to  subscribe 

to  the  stock  of  certain  railroad  companies,  directly,  in  lieu  of  the  tax 
convertible  into  stock  by  the  tax  payer,  imposed  by  the  ordinance  passed 
under  the  provision  of  the  Act  of  12th  of  March,  1662.  The  Act  re- 
quires the  council,  under  certain  conditions,  to  repeal  the  ordinance — 
but  contains  the  following  proviso:  "Provided  the  repeal  of  said  ordi- 
nance shall  not  be  so  construed  as  to  relieve  the  city  from  its  liability  to 
collect  and  pay  over  to  said  railroad  company,  that  portion  of  the  railroad 
tax  imposed  under  said  ordinance,  for  the  year  1858,  which  has  not 
yet  been  collected  and  paid  over  to  said  company.*^  Buchanan^  J. 
This  proviso  immediately  follows  a  peremptory  requirement  by  the  Le- 
gislature, of  a  repeal  of  the  ordinances  of  the  13th  and  I7th  of  May,  1852. 
The  analysis  of  these  ordinances  has  shown  that  they  imposed  taxes  on 
all  landed  estates,  collectable  one-sixth  each  year,  through  six  years, 
1853,  1854,  1855,  1856,  1857  and  1858.  The  repeal  of  the  ordinanceis 
then,  abolished  the  whole  tax — the  one-sixth  payable  in  1853,  as  well  as 
the  five-sixths  payable  in  the  five  subsequent  years.  The  injunction  to 
repeal  is  entire — ^reserves  no  portion  of  the  taxes.  Under  these  circum- 
stances, the  proviso  is  simply  unmeaning.  Ibid, 

4.  That  part  of  the  3d  section  of  the  Act  of  1852,  (an  Act  providing  for  the 

subscription  by  the  parishes  and  municipal  corporations  of  the  State  to 
the  stock  of  corporations  undertaking  works  of  internal  improvement,) 
which  requires  that  the  police  jury  or  municipal  corporations  shall  cause 
to  be  furnished  to  the  commissioners  of  election  a  properly  certified  Ust 
of  the  authorized  voters,  is  directory  only,  and  a  failure  to  furnish  said 
list,  cannot  be  regarded  as  a  condition  precedent  to  the  validity  of  the 
subscription.  New  Orleans  v.  St,  Homes,  678. 

6.  Where  a  formality  is  not  absolutely  necessary  for  the  observance  of  justice, 
but  is  intended  to  facilitate  its  observance,  its  omission,  unless  there^  is 
an  annulling  clause  in  the  law,  will  not  annul  the  Act  Ihid^ 

6.  A  statute  is  to  be  considered  as  imperative  in  ever}'  particular  which  is  es. 
sential  to  the  thing  required  to  be  done,  and  merely  directory  as  to  those 
which  are  immaterial.     Buchanan,  J.,  dissenting.  Ihid, 
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CONSTRUCTION  OF  STATUTES,  {continued), 

7.  The  legislative  injunction  contained  in  the  3d  section  of  the  Act  of  1852, 

to  furnish  to  the  commissioners  of  election  a  certified  list  of  voters  who 
were  landed  proprietors,  was  imperative,  and  the  furnishing  of  such  list 
a  condition  precedent  to  the  holding  of  a  valid  election  under  the  statute, 
in  default  of  which  the  ordinances  subscribing  to  stock  remained  without 
effect.    Buchanan^  J.,  dissenting.  Ihid, 

8.  If  the  clause  of  the  Act  of  1852,  under  consideration,  was  not  a  condition 

precedent,  the  omission  of  which  imported  a  nullity  of  the  ordinances 
by  the  terms  of  the  statute  itself,  it  was,  at  least,  a  condition  subsequent, 
essential  to  the  validity  of  the  election  held  under  the  ordinances.  Bu- 
chanan^ J.,  dissenting.  Fbid, 

9.  Under  the  Act  of  1852,  the  city  is  made  the  mandatary  of  the  landed  pro- 

prietors, for  the  purpose  of  subscribing  to  the  stock  of  railroad  compa- 
nies.   Buchanan^  J.,  dissenting.  Ihid. 

CONTINUANCE. 

1.  The  District  Court  refused  to  continue  a  cause,  and  was  sustained  by  the 
Supreme  Court  Tiirnhull  v.  Barrow ^  185. 

CONTRACT. 

1.  Kirwan  entered  into  a  contract  with  the  plaintiffs  to  repair  the  Church  of 

St  Louis,  of  which  they  were  wardens,  according  to  plans  agreed  on  by 
the  parties.  He  failed  to  comply  with  the  stipulations  of  his  contract 
Held:  The  plaintiffs  had  a  right  to  rescind  the  contract  and  finish  the 
work  themselves. 

Wardens  of  the  Church  of  St.  LouU  v.  Kirwan,  31. 

2.  It  is  inequitable  to  decree  a  specific  performance  where  the  intention  of 

the  parties  is  doubtful.  A  court  is  not  permitted  to  make  such  a  decree 
on  conjecture ;  and  where  it  finds  no  certain  contract  it  has  no  right  to 
frame  one  for  the  parties  ex  equo  et  bono.  Burke  v.  His  Creditor8,  56. 
8.  A  strict  compliance  with  the  law  and  police  regulations  must  be  shown, 
to  legalize  a  sale  of  land  made  to  pay  for  work  done  on  roads ;  and  such 
proceedings  must  be  closely  scrutinized. 

Michel  V.  Police  Jury  of  Terrebonne^  67. 

4.  It  was  agreed  by  public  act  between  the  parties,  that  defendant  should 
ship  her  crops  of  cotton  to  the  house  of  plaintiffs,  for  sale,  and  that  the 
balance  of  proceeds,  after  paying  her  installments  in  bank  and  planta- 
tion expenses,  should  be  appropriated  to  the  payment  of  certain  notes, 
as  they  fell  due.  Held :  This  stipulation  did  not  impose  upon  the  plain- 
tiffs an  obligation  to  ascertain  at  their  peril  the  details  of  defendants 
accruing  indebtedness  for  installments  in  bank  and  plantation  expenses 
and  when  so  ascertained,  to  discharge  them.  By  it,  the  plaintiffs  were 
%  bound  to  honor  the  draft  of  defendant  in  favor  of  the  bank  for  install- 
ments due,  and  pay  orders  for  plantation  expenses,  to  the  extent  of  the 
funds  in  their  hands  proceedlni^  from  the  $»les  of  defendant's  cotton 
crops.  White  v.  RucJcer^  114. 
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CONTRACT,  {continued). 

5.  The  defendant  agreed  to  become  security  for  a  purchaser  of  property  at 

a  sale  on  twelve  months*  credit;  he  refused  to  comply  with  his  promise ; 
no  act  affecting  his  interest  was  done  by  the  creditor  on  the  faith  of  the 
promise.  Ifeld :  Defendant  contemplated  a  written  contract,  and  until 
it  was  signed,  he  had  a  right  to  recant         Sturgu  v.  Arcenauz^  136. 

See  Lnrnto  ahd  Huimg— Tbylor  t.  PaUermn^  251. 
See  Hkii^Qn—Ooodloe  r.  BogerBy  278. 
Bee  kQvn—Crcnan  v.  PHert,  463. 

CORPORATIONS. 

1.  A  by-law  of  a  corporation  which  is  contrary  to  a  law  of  the  State  is  void 

New  Orleans  v.  Fhilippi,  44. 

2.  Where  the  law  enables  a  corporation  to  make  by-laws  or  ordinances  in 

certain  cases  and  for  certain  purposes,  its  power  of  legislation  is  limited 
to  the  cases  and  objects  specified,  all  others  being  excluded  by  implica- 
tion. Ibid. 

4.  When  the  Act  of  incorporation  contains  no  provision  for  the  liquidation  of 

the  affairs  of  the  company,  and  the  charter  has  been  forfeited,  it  is  com- 
petent for  the  Legislature,  by  subsequent  enactment,  to  make  such  pro- 
vision. Hayne%  v.  Carter^  265. 

6.  The  right  of  the  Carrollton  Railroad  Company  of  making  a  turn-out  to 

communicate  with  the  depot  on  Nayadcs  street,  was  a  •necessary  inci- 
dent to  the  use  of  the  Railroad. 

Knight  v.  CarrollUni  Eailroad  Company,  284, 

5.  The  charter  of  a  bank  determines  the  powers  of  the  directors  and,  as  re- 

gards the  corporation,  the  rights  of  the  public.     Starh  v.  Burle,  841. 

6.  The  charter  of  a  bank  and  the  subscription  constitute  a  contract  between 

the  corporation  and  its  stockholders  by  which  their  mutual  rights  and 
obligations  are  fixed,  and  directors  have  no  power  to  change  it  without 
the  consent  of  the  stockholders ;  and  as  by  the  amendatory  Act  of  incor- 
poration of  the  Atchafalaya  Bank  in  1886,  it  was  provided,  that  the  bal- 
ance of  its  stock  on  each  share  should  be  paid  on  the  first  Monday  in 
March,  1838 ;  unless  otherwise  ordered  hy  th4  Directors^  to  he  paid  at 
longer peiiods  of  tijne^  or  in  le^ proportions  at  different  times,  and  as 
the  directors  did  not  prolong  the  payments  or  change  the  proportions 
before  the  first  Monday  in  March,  1838,  their  control  after  that  date 
ceased,  and  each  stockholder  was  on  the  first  Monday  in  March,  1838, 
the  debtor  of  the  corporation  for  the  whole  amount  of  his  subscription. 

Ibid, 

7.  Under  the  Act  of  1842,  commissioners  were  appointed  to  take  charge  of 

the  assets  and  to  liquidate  the  affairs  of  the  Atchafalaya  Bank,  and  all  ju- 
dicial proceedings  by  its  creditors  against  the  corporation  were  stayed. 
The  duties  of  the  commissioners,  in  all  matters  not  specially  provided 
for  were  assimilated  to  those  of  syndics  of  insolvent  estates,  and  the 
proceedings  were  to  be  the  same  as  those  in  cases  of  voluntary  surren- 
der by  individuals.  Held:  That  although  the  creditors  could  not  sue 
the  corporation,  nor  sue  the  stockholders  directly,  yet  they  had  the  right 
to  compel  the  commissioners  to  sue  the  stockholders;  ther^ore,  a  com- 
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CORPORATION,  {continued), 

miflsioner  cannot  in  reply  to  the  plea  of  prescription  set  up  by  a  stock- 
holder arail  himself  of  the  rule,  contra  non  valentem  agere^  non  currit 
pretcriptio.  Ibid. 

8.  The  Act  approved  Aiarch  14,  1839,  entitled  "an  Act  to  relieve  such  of 

the  banks  of  this  State,  whose  charters  may  have  been  forfeited  by  a 
suspension  of  specie  payments,  from  such  forfeiture,"  must,  in  order  to 
be  operative,  have  been  accepted  by  the  stockholders,  or  at  least  a  ma- 
jority of  them.  Ibid, 

9.  A  municipal  corporation,  in  the  exercise  of  power  which  it  possesses  for 

public  purpoaeSy  and  which  it  holds  as  part  of  the  country,  enjoys  the 
exemption  of  government  from  responsibility  for  its  own  acts  and  tin 
acts  of  its  officers  deriving  their  authority  from  the  sovereign  power. 

Stewart  v.  New  Orleans,  461. 
See  VnxcncK—Edynet  v.  Carter ^  266. 

COSTS. 

1.  The  appellee  will  not  be  mulcted  in  costs  on  account  of  small  errors  in 
calculation  in  the  judgment  appealed  from,  which  could  have  been  cor- 
rected, if  brought  to  the  notice  of  the  court  below. 

Gamble  «.  McClintocJe,  160. 

COUNTER  LETTER. 

1.  Article  2236  of  the  Code,  which  declares  that  counter  letters  can  have  no 
effect  against  creditors  or  bona  fide  purchasers,  is  not  to  be  restricted  to 
cases  where  there  is  an  authentic  act  from  which  the  counter  letter  is  to 
derogate.  Therefore,  where  a  counter  letter  shows  that  only  a  part  of 
the  purchase  money  of  a  ship  had  been  paid,  while  the  bill  of  sale  re- 
gistered at  the  custom  house  recited  the  entire  payment — Held :  That 
the  counter  letter  could  not  prevail  against  a  judgment  creditor. 

Slark  V.  Broom,  69. 

CRIMINAL  LAW. 

1.  Testimony  of  a  preexisting  enmity  between  the  accused  and  the  deceased, 

on  a  previous  quarrel  or  grudge,  is  admissible  to  prove  malice. 

State  V.  D'AngelOy  46. 

2.  As  a  general  rule,  it  is  incompetent  for  the  accused,  on  an  indictment  for 

murder,  to  offer  evidence  of  the  general  bad  temper  and  quarrelsome 
disposition  of  the  deceased.  Ibid. 

8.  The  bill  of  exceptions  stated  that  there  was  no  direct  proof  who  fired  the 
pistol,  or  who  killed  the  deceased,  ffeld :  This  submits  a  question  Of 
fact,  as  a  motion  for  the  reversal  of  a  verdict  and  judgment  in  a  crimi- 
nal case,  &c.,  and  it  is  not  within  the  cognizance  of  the  Supreme  Court 

Ibid. 

4.  The  record  of  conviction  should  show  that  the  jurors  were  sworn. 

State  V.  Gaieif,  94. 

6.  The  1st  section  of  the  Act  of  March  18th,  1852,  entitled  "an  Act  to  sup- 
press more  effectually  trade  and  barter  with  slaves,"  provides  that 
"  any  person  or  persons  who  shall  buy,  sell  or  receive  of,  to  or  from  any 
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CRIMINAL  LAW,  {continued). 

slave  or  slaves,  any  corn,  hay,  fodder,  meal,  spirituoas  liquors  or  other 
produce  or  commodity  whatever,  without  the  consent  of  the  master, 
owner,  overseer  or  employer  of  such  slave  or  slaves,  shall  be  guilty  of  a 
high  misdemeanor.'*  The  indictment  under  the  section  charged  the  de- 
fendant with  having  sold  spirituous  liquors  to  a  slave,  and  negatiyed  the 
fact  of  the  consent  in  writing  of  the  master,  owner,  overseer  or  employ- 
er, following  literally  the  language  of  the  statute,  in  so  far  as  it  de- 
scribes the  offence.  Held:  That  the  indictment  sufficiently  set  forth 
the  offence.  State  v.  Forte,  105. 

6.  Justices  of  the  Peace  who  preside  over  the  trial  of  slaves,  have  the  power 
•         to  grant  and  refuse  new  trials.  State  v.  Slave  Lethe  et  aL,  182. 

7.  It  is  sufficient  if  the  indictment,  in  charging  the  offence,  states  all  the 

facts  and  circumstances  comprised  in  the  definition  of  the  offence  as 
given  in  the  statute,  so  as  to  bring  the  defendant  clearly  within  its  pro- 
visions. State  V.  McClannahan,  210. 

8.  Holmes    and  Jones  agreed  to  purchase  a  schooner  on  joint  account. 

Holmes  gave  Jones  his  note  for  one-half  the  purchase  money  to  be  de- 
livered to  the  owner  of  the  schooner,  which  note  Jones  converted  to  his 
own  use.  Held:  This  was  a  breach  of  trust  under  the  Statute  of 
March  8th,  1845.  State  v.  Jones,  807. 

9.  An  assault  with  a  dangerous  weapon  is  punishable  under  the  Act  of  1849, 

though  there  be  no  intent  to  kill  State  v.  Lovenstein,  313. 

10.  Under  the  Act  of  1829,  it  is  not  necessary  that  the  weapon  with  which 

the  assault  was  made,  should  have  been  concealed.  Tbid, 

11.  Unless  expressly  included  by  the  statute,  Sunday  must  be  excluded 
when  a  certain  number  of  days  is  allowed  to  a  defendant  in  a  criminal 
case.  Therefore,  under  the  d6th  section  of  the  Statue  of  1805,  which 
requires  that  a  copy  of  the  indictment  and  list  of  the  jury  be  delivered 
to  the  prisoner  at  least  two  entire  days  before  he  shall  be  tried,  the  pri- 
soner is  entitled  to  two  entire  days  exclusive  of  Sunday. 

StaU  Y.  Boyle,  371. 

See  ScpRKMB  Qowt—^iate  v.  May^  09. 
See  Sum— State  r.  (Totet,  94. 
See  Appbal— <Sta<0  t.  PraU,  157. 

CURATOR  AD  HOC. 

1.  Unless  a  party  has  some  property  or  interest  in  the  State,  upon  which 

the  jurisdiction  of  the  court  is  to  operate,  the  appointment  of  a  curator 
ad  hoc,  to  represent  such  party,  cannot  be  legally  made. 

Prindler.  Williams,  84. 

2.  There  are  only  two  cases  in  which  curators  may  be  appointed  to  represent 

absent  wives,  in  suits  instituted  by  the  husband ;  ope,  when  the  wife 
has  committed  an  infamous  crime  and  fled  from  justice ;  the  other, 
where  the  husband  sues  for  separation  from  bed  and  board,  on  the 
ground  of  abandonment.  Ibid. 

8.  It  is  not  competent  for  the  District  Court,  on  the  death  of  the  plaintiff,  to 
appoint  a  curator  ad  hoc  to  prosecute  the  suit 

C liar  tier  v.  rolice  Jury  ((f  Flaquemines,  42. 
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CURATOR  AD  HOC,  (eontinved), 

4.  The  plaintifi^  a  resident  of  Louisiana,  sued  the  defendant,  a  resident  of 
Kentucky,  to  rescind  the  sale  of  slaves  sold  him  by  the  agent  of  defen- 
dant, on  account  of  redhibitory  defects.  The  defendant  signed  an  agree- 
ment to  arbitrate  the  matter  in  dispute,  but  the  arbitrators  did  not  act 
ffeld :  That  it  was  not  a  proper  case  for  the  appointment  of  a  curator 
ad  hoc  to  represent  the  defendant  Stephen*  t.  Oraten,  289. 

DAMAGES. 

1.  When  it  may  be  inferred  that  it  entered  into  the  contemplation  of  the  par- 

ties to  a  contract  that  a  sugar  mill  and  engine,  which  the  manufacturer 
undertook  to  put  up  within  a  given  time,  on  the  plantation  of  a  planter, 
were  for  the  purpose  of  taking  off  a  certain  crop,  a  failure  to  put  it  up 
in  time  to  take  off  that  crop,  entitles  the  planter  to  recover  damages 
for  his  loss  of  crop,  and  extra  wages  paid  in  consequence  of  the  delay 
for  alterations  and  repairs,  in  putting  the  sugar  mill  and  steam  engine  in 
operation.  Goodloe  v.  Eogers,  273. 

2.  An  oflScer  is  bound  to  inquire  into  the  authority  of  the  court  from  which  a 

writ  emanates,  and  is  liable  for  damages  for  executing  a  writ  issued  by 
a  court  with  out  jurisdiction.  La/on  v.  Dvfrocq^  350. 

8.  Where  cars  pass  their  usual  stopping  place,  and  to  avoid  being  carried 
beyond  his  destination,  a  passenger,  when  they  are  in  motion,  jumps  out, 
and  in  doing  so,  sustains  an  injury,  he  cannot  recover.  Such  an  act  of 
impruden4:e  relieves  the  Company. 

Damont  v.  K  0.  and  Carrollton  R  R.  Co.,  441. 
Bee  EiMCuxosi— Patterson  t.  D'AutHoey  86. 
See  LsTniiG  and  Hiriho  -  Taylor  v.  Patterton^  251. 
See  AcTiOH—  VinctfU  v.  Sharp,  468. 

DELIVERY. 

See  Balk. 

DEDICATION. 
1.  The  decision  in  Litaudais  v.  Municipality  No.  Two,  16  La.  509;  Zdvatt- 
dais  V.  Municipality  No.  Two,  5  Ann.  8 ;  Xiquee  v.  Bujac,  7.  Ann.  517 ; 
and  Litaudais  v.  Municipaility  No.  Two,  9th  Ann.,  were  based  on  the 
principle  that  the  designation  on  a  plan  of  a  space  for  the  erection  of  an 
edifice  which  might  be  the  private  property  of  an  individual,  or  a  corpo- 
ration, could  not  be  considered  as  a  dedication  to  the  public  use. 

Sarpy  v.  Municipality  No.  Two,  597. 
See  lame  case,  Bvtoppbl. 

DEPOSITIONS. 
1.  Where  in  answer  to  a  rule  to  show  cause  why  depositions  should  not  be 
read  in  evidence,  objections  are  urged  and  no  disposition  is  made  of  the 
rule,  the  party  objecting  has  a  right  on  the  trial  of  the  case  to  urge  his 
objections  to  the  introduction  of  the  deposition  in  evidence. 

Ferriber  v.  Latting^  169. 
1.  The  caption  of  the  depositions  or  answers  to  the  interrogatories  pro- 
pounded to  the  witness  showed  that  he  was  previously  sworn ;  it  ap- 
peared also  where,  when  and  by  what  authority  the  deposition  was  taken ; 
Held :  That  this  was  a  sufficient  proces  rerhal  showing  the  manner  in 
which  the  commission  had  been  executed  and  that  the  witness  had  been 
sworn.  Ibid. 
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DEPOSITIONS  {continned). 
8.  The  defendant,  who  answers  a  rule  taken  on  him  to  show  cause  why  de- 
positions should  not  be  read  in  evidence,  and  states  his  objections,  does 
not  lose  his  right  to  urge  his  objections  by  failing  to  have  the  rule  dis- 
posed of  before  the  trial.  Ball  ▼.  Aehlen,  219. 

4.  No  order  of  the  court  is  necessary,  where  the  commission  Issues  within  the 
State ;  nor  is  it  necessary  that  the  defendant  be  notified  of  the  time  and 
place  of  taking  the  depositions.  Ibid, 

DIVORCE. 

See  HcBBJkXD  axd  Wi^b. 
DOMICIL. 

1.  Defendant  owned  a  cotton  plantation  in  the  parish  of  Livingston,  where  he 

resided.  In  1852,  he  removed  to  Baton  Rouge  with  his  /amily;  pur- 
chased a  dwelling,  and  continued  to  reside  in  that  parish  until  the  insti- 
tution of  the  suit  Ue  also  opened  a  law  office  and  practiced  his  pro- 
fession in  Baton  Rouge.  Meld:  That  an  action  could  be  brought  against 
him  in  Baton  Rouge.     C.  P.  166.  Laoock  v.  Davidson^  162. 

2.  Where  a  creditor  has  the  thing  on  which  he  has  a  privilege  in  his  own 

possession,  the  action  to  enforce  the  privilege  must  be  brought  before  the 
Judge  having  jurisdiction  over  the  place  where  the  debtor  has  his  doml- 
cil  or  residence.  In  such  a  case  the  creditor  can  take  the  thing  pledged 
to  the  domicil  of  the  debtor  and  there  enforce  the  privilege.  The  ques- 
tion of  jurisdiction  is  to  be  governed  by  Articles  162,  168,  164,  165,  of 
the  Code  of  Practice,  and  does  not  fall  within  the  exception  established 
by  the  case  of  Henning  v.  Steamer  Helena^  5  Ann.  849. 

Thorn  v.  Tyson,  231. 

See  CouMZsm—Auffvsta  Inmrancs  Co.  y.  Pactttoodt  74. 

Armorer  v.  Oom,  288. 
8ee  HnsBAHD  avd  Yfin— Percy  y.  Perci/t  185. 

SdtPt<rd8Y.  Oremiy  817. 

ELECTIONS. 

1.  Rigths  of  voters  under  the  '*Act  to  regulate  Elections  in  the  parishes  of 

Orleans  and  Jefiferson,"  approved  January  25th,  1847. 

Patterson  v.  jyAutHve,  85. 

2.  Commissioners  of  election  who  refuse  to  receive  a  vote,  in  consequence  of 

their  belief  that  the  residence  of  the  applicant  does  not  entitle  him  to  that 
right,  cannot  be  held  liable  for  damages  on  account  of  such  refusal. 

Ibid. 

3.  Where  a  person  offering  to  vote  shall  be  challenged,  or  the  commfsdoners 

shall  be  in  doubt  as  to  his  qualifications,  they  shall  administer  the  oath 
prescribed  by  law ;  if  he  take  this  oath,  it  is  the  test  of  his  qualification, 
and  his  vote  must  be  received,  unless,  perhaps  the  falsity  of  the  oath  be 
established.  If  the  commissioners  reject  the  vote  and,  on  demand  of  the 
applicant,  refuse  to  tender  the  oath,  they  are  liable  to  him  in  damages 
for  such  refusal.     Campbell,  J.,  dissenting.  Ibid, 

ESTOPPEL. 

1.  Where  a  creditor  and  stockholder  of  a  company  pursued  a  course  of  con- 
duct which  was  calculated  to  mislead  the  Commissioners,  and  which  was 
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ESTOPPEL,  (continued). 

unjast  to  the  stockholders,  creditors  and  other  parties  in  interest;  and 
where  he  had  it  in  his  power  to  make  known  his  ohjections  and  have 
them  settled  before  a  sale  of  the  property — but  instead  of  doing  so  stands 
by  and  permits  the  sale  to  proceed,  he  will  not  be  allowed  to  oppose  it 
after  important  rights  are  acquired.  It  is  not  enough  that  such  a  creditor 
threatened  at  the  sale  to  oppose  it,  in  a  voice  sufficiently  loud  to  be 
heard  by  persons  present.  It  was  his  duty  to  state  the  nature  of  his  ob- 
jections, or  his  quality  as  a  stockholder  or  creditor. 

State  V.  Orleans  Navigation  Co.^  40. 

2.  The  defendant,  in  a  petitory  action,  is  estopped  from  setting  up  the  irreg- 
ularities in  a  sheriff's  sale,  after  a  formal  recognition  of  the  title  of  the 
plaintiff's  vendor  under  that  sale.  Kellogg  v.  McMillan^  225. 

8.  Where  during  twenty  years  the  plaintiff  remained  silent  as  to  a  claim,  al- 
though there  were  frequent  dealings  and  accounts  between  her  and  the 
alleged  debtor,  during  the  interval,  the  demand  will  be  considered  stale 
and  presumed  to  have  been  paid,  Wooten  v.  Harrison^  284. 

4.  Purnell  &  Culberson  purchased  from  Mrs.  Datis^  the  mother  of  Purnelly  her 

rights  in  the  succession  of  her  mother.  Purnell  afterwards  purchased 
from  Culberson,  his  co-proprietor,  his  interest  in  the  land  acquired  by 
the  joint  purchase,  and  paid  two  of  the  notes  given  for  the  purchase  mo- 
ney. After  his  death,  his  widow  resisted  the  payment  of  the  remaining 
notes,  alleging  failure  of  consideration,  and  that  they  were  given  in  error 
by  her  deceased  husband,  who  was  the  owner  of  the  land  at  the  time  of 
the  purchase  from  his  mother.  Ueld :  The  purchase  by  Purnell  from 
his  mother  was  a  recognition  of  title  in  her,  and  an  acknowledgment  of 
her  right  to  sell.  In  subscribing  the  act,  he  virtually  said  to  his  co- 
vendee,  I  have  no  interest  in  or  title  to  this  property — he  was  therefore 
bound  to  his  co-vendee  for  the  purchase  money. 

Armorer  v.   Case,  242. 

5.  F.  died,  leaving  a  will,  by  which  he  constituted  Mrs.  F.  his  executrix  and 

universal  legatee.  She  qualified  as  executrix — but  took  no  other  judi- 
cial proceedings — subsequently  as  heir,  she  sold  to  J.  her  interest  in  the 
estate,  warranting  the  title  to  the  property — J.  covenanting  to  pay  the 
debts — ^and  gave  him  a  full  power  of  attorney  to  administer  and  sell.  At 
a  sale  of  the  property  provoked  by  a  mortgage  creditor,  H.  &  H.  became 
the  purchasers,  for  $66,000.  The  executrix  opposed  the  sale.  By  the 
Court — It  does  not  appear  that  the  succession  is  insolvent,  and  the 
debts  to  the  unpaid  creditors  appear  to  amount  to  not  more  than  $4,000. 
None  of  them  are  personally  parties  to  this  controversy,  nor  does  the 
evidence  satisfy  us  that  their  interests  would  be  promoted  by  opening 
the  sale.  Under  these  circumstances,  we  think  it  would  be  inequitable 
to  permit  the  sale  to  be  questioned  by  the  executrix. 

Bank  of  La.  v.  Ford,  299. 

6.  Where  one,  by  his  words  or  conduct,  wilfully  causes  another  to  believe  in 

the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief,  so  as  to  alter  his  own  -previous  position,  the  former  is  precluded 
from  averring  against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time.  Burbank  v.  Haas,  528. 

81 
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.ESTOPPEL,  (continued^ 

7.  A.  McM.  gave  to  his  daughter  Mary^  for  her  separate  use  and  benefit,  and 

that  of  her  children,  the  slave  Letty^  with  the  express  understanding  that 
she  was  in  no  manner  to  be  subject  to  the  debts  of  her  husband,  or  to  be 
sold  by  him.  The  gift  was  made  in  Mississippi,  and  by  parol.  The  mo- 
ther died  leaving  children,  and  her  husband  and  grandfather  agreed  that 
the  slave  should  be  left  with  the  former  for  the  benefit  of  her  children. 
The  husband  married  a  second  time,  and  having  issue  by  that  marriage 
also,  the  question  was  as  to  the  rights  of  the  two  setts  of  children  to  the 
slave  Letty.  Held:  This  agreement  by  Alexander  Thompson,  the  hus- 
band, with  the  grandfather  who  made  the  gift,  must  be  viewed  in  the 
light  of  a  family  settlement  and  arrangement  for  the  benefit  of  the  chil- 
dren, which,  according  to  the  principles  of  equity,  the  father  {Alexander 
Thompson)  himself,  if  living,  would  be  estopped  by  his  acts  and  declar- 
ations from  disputing ;  and  although,  as  to  creditors  or  other  subsequent 
bona  fide  purchasers,  it  may  not  have  been  binding,  we  think,  in  deter- 
mining the  rights  of  the  two  setts'  of  children,  a  court  of  equity  ought  to 
regard  and  enforce  it  Th'}mpson  v.  Fbmoci,  555. 

8.  Where  property  has  been  set  apart  for  public  use  and  enjoyed  as  such, 

and  private  and  individual  rights  acquired  with  reference  to  it,  the  law 
considers  it  in  the  nature  of  an  estoppel  in  pais,  which  precludes  the 
original  owner  from  revoking  such  dedication. 

Sarpy  v.  Municipality  No.  Tu)0^  697. 

See  Smrnvitu—Burihe  v.  Slake,  244. 
See  MfiLLB— Armorer  v.  Ocue,  288. 
See  Snvarf— Lynch  ▼.  Leckie,  &06. 

EVIDENCE. 

1.  Perin  Boulat  purchased  property  at  a  Sheriff's  sale— the  deed  was  made 

to  Perin  Boulard.  Held :  That  it  was  competent  for  Perin  Boulat  to 
prove,  by  parol,  that  he  was  the  identical  person  to  whom  the  property 
was  adjudicated.  Robert  v.  Boulat,  39. 

2.  Testimony  of  a  pre-existing  enmity  between  the  accused  and  the  deceased, 

on  a  previous  quarrel  or  grudge,  is  admissible  to  prove  malice. 

State  V.  D' Angela,  46. 

8.  As  a  general  rule  it  is  incompetent  for  the  accused,  on  an  indictment  for 
murder,  to  offer  evidence  of  the  general  bad  temper  and  quarrelsome 
disposition  of  the  deceased.  Ibid, 

4.  Parol  evidence  will  not  be  received  to  establish  a  right  in  favor  of  a  per- 

son to  put  up  an  iron  pillar  as  part  of  a  front  wall  to  rest  on  the  land  of 
another.  Any  pact  which  constrains  the  owner's  control  or  enjoyment 
of  his  property,  is,  to  some  extent,  an  alienation  of  his  property,  and 
when  the  subject  matter  is  real  estate  must  be  evidenced  in  the  mode 
required  for  the  alienation  of  real  estate.        Duncan  v.  Labouisse,  49. 

5.  The  rule  excluding  a  party  to  the  record  as  a  witness  cannot  be  extended 

to  a  case  where  defendants  might  have  been  sued  separately. 

Litherbury  v.  Greenwood^  66. 

(i.  Parol  evidence  is  incompetent  to  eke  out  an  award,  deficient  in  the  essen- 
tial formality  of  the  oath  of  the  arbitrator.  Bethta  v.  Hood,  88. 
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7.  Parol  oTideiioe,  if  objected  to,  cannot  be  received  to  prove  title  to  a  slave. 

Sim  ends  v.  Byrne,  93. 

8.  A  record  of  a  suit  between  other  parties  is  not  properly  admissible  to 

prove  rem  ipeam,  when  it  has  no  important  connection  or  bearing  on  the 
case.  Landry  v,  Tullier,  100, 

9.  Plaintiffs  brought  suit  to  annul  a  will ;  defendants  pleaded  the  prescrip- 

tion of  five  years.  Held:  That  the  Judge  correctly  charged  the  jury 
that  they  were  at  liberty  to  infer  the  absence  of  plaintiffs  from  the  State 
for  the  five  years  following  the  death  of  the  testator,  from  testimony  of 
their  absence  after  the  expiration  of  those  five  years. 

Sicift  V.  Swift,  117. 

10.  A  receipt  for  money  paid  is  not  conclusive  between  the  parties,  but  open 

to  explanation  by  parol  testimony.  Tardify.  Baudoin,  127. 

11.  Parol  testimony  is  admissible  to  prove  fraud.  Ibid. 

12.  The  presumption  is  against  the  validity  of  a  deed  which  presents  on  its 

face  a  material  interlineation ;  but  this  is  not  a  presumption  jnrie  et  de 
jure.  It  yields  to  contrary  proof;  and  even  to  concurrent  circumstances, 
which  create  a  strong  presumption  that  the  interlineation  was  made  be- 
fore the  execution  and  delivery  of  the  deed.     Pipes  v.  Hardeety,  152. 

13.  Defendants  objected  to  the  introduction  of  copies  of  certain  notarial  acts  of 

sale,  on  the  ground  of  the  inadmissibility  of  the  recitals  therein  con- 
tained, and  for  want  of  registry  of  said  acts  in  the  proper  recording 
office,  accompanied  with  the  signature  of  the  recording  officer.  Held: 
The  objection  only  went  to  the  effect,  and  not  to  the  admissibility  of  the 
evidence.  Kittridge  v.  Heheri,  154. 

14.  Where  one  party  to  a  suit  introduces  the  conversation  of  the  other  party 

in  evidence  it  is  not  competent  for  him  to  divide  the  conversation,  using 
one  part  of  it  as  evidence,  and  rejecting  the  other. 

Bean  v.  Evans,  168. 

15.  Where  the  fact  of  agency  appeared  from  documents  on  file  in  a  case,  and 

the  proof  of  It  would  not  surprise,  it  may  be  proved  although  not  alleged. 

Ma€{>n  V.  Willson,  178. 

16.  Where  the  inquiry  is  as  to  the  validity  of  title  to  slaves,  or  the  authority 

of  the  agent  to  sell  them,  parol  proof  cannot  be  received  as  to  the  agen- 
cy; but  the  inquiry  being  whether  in  a  transaction  adopted  by  the 
plaintiff,  which  he  is  estopped  to  deny,  the  defendant  acted  as  attorney 
at  law,  for  the  law  firm  of  which  he  was  a  member,  or  as  the  attorney  in 
fact  of  the  plaintiff,  parol  proof  is  admissible.  Ibid, 

17.  Parol  evidence  is  inadmissible  to  prove  that  a  slave  sold  was  represented 

as  possessing  qualifications  not  mentioned  in  the  act  of  sale. 

Buhler  V.  McEatton,  192. 

1 8.  A  party  applying  for  a  new  trial  cannot  prove  by  witnesses  the  charge  o^ 

the  Judge  to  the  jury.  Objections  to  the  charge  of  the  Judge  should 
be  made  before  the  jury  retire.  State  v.  MeClandhan,  210. 

19.  The  Magistrate,  by  whom  a  commitment  was  signed,  ha<l  removed  from 

the  parish ;  the  constable  and  jailor  proved  that  the  original  commit, 
ment  was  no  longer  in  their  possession.     Held :  A  copy  from  the  origi' 
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nal,  taken  while  in  the  hands  of  the  officer  to  whom  it  was  addressed, 
was,  under  these  circumstances,  admissible  in  eyidence  to  show  that  the 
plaintiff  was  arrested  and  imprisoned  by  virtue  of  a  warrant  which  pur- 
ported to  have  been  issued  on  the  affidavit  of  defendant.  Held^  also : 
The  commitment  alone  was  not  evidence  sufficient  to  establish  the  &ct 
that  the  defendant  was  the  prosecutor,  or  that  he  had  made  such  an  af- 
fidavit as  is  recited  in  it  The  affidavit  itself,  or  proof  by  an  examined 
copy,  was  the  proper  evidence,  and  the  only  admissible  documentary 
evidence  to  establish,  per  «€,  that  the  defendant  was  the  prosecutor. 

Hall  V.  Achlen,  219. 

20.  In  an  action  for  false  imprisonment,  facts  which  furnish  evidence  that  the 

defendant  was  the  prosecutor,  and  that  the  arrest  and  imprisonment 
were  made  on  the  charge  as  stated  in  the  commitment^  are  admissible, 
unless  it  can  be  shown  that  it  i3  in  the  power  of  the  plaintiff  to  produce 
the  affidavit  itself,  on  which  the  commitment  issued.  Ihid, 

21.  The  rule,  which  requires  that  the  best  evidence  must  be  given  of  which 

the  case  is  susceptible,  only  applies  to  exclude  secondary  evidence, 
where  better  evidence  is  in  the  possession  or  power  of  the  party  offering 
it  Ibid, 

22.  Plaintiff ^s  counsel  was  to  receive  25  per  cent  on  the  amount  recovered. 

Held :  That  the  interest  he  had  in  the  result  rendered  him  incompetent 
to  testify.  Ibid. 

28.  Proof  of  the  signature  to  a  private  writing  cannot  be  dispensed  with  by 
establishing  the  signature  and  death  of  the  subscribing  witness,  the 
absence  of  the  party  who  made  the  act  for  a  great  length  of  time  from 
the  parish,  and  that  bis  signature  could  not  be  found  in  the  records  of 
the  parish.  WatteU  v.  Conner^  227. 

24.  Where  the  existence  of  a  legal  consideration  is  put  at  issue  and  doubt, 

or  suspicion  cast  on  its  reality,  it  must  be  sustained  by  proof. 

Wooten  V.  Harrisony  234. 

25.  Where  the  objection  to  the  introduction  of  a  receipt  was  that  it  contained 

interlineations  in  a  paler  ink  which  were  not  accounted  for,  but  it  was 
not  alleged  that  the  interlineations  were  alterations  of  the  instrument, 
or  that  they  were  in  a  material  part,  or  that  its  language  or  meaning 
was  thereby  changed,  and  there  was  nothing  in  the  record  from  which 
the  court  could  ascertain  what  the  interlineations  were.  Held :  Under 
these  circumstances  the  court  could  not  say  that  the  Judge  erred  in  re- 
ceiving it  Taylor  v.  Pattenon^  261. 

26.  The  defendant,  in  an  interrogatory  in  chief,  inquired  of  his  witness,  "  Did 

or  not  plaintiff  state  to  you  that  he  had  shot  the  boy  Alfred^  tlie  week 
previous  V*  The  plaintiff,  on  cross-examination,  inquired  :  '^  If  the 
plaintiff  told  you  he  shot  the  negro  boy,  state  what  he  told  you  induced 
him,'*  &c.  The  defendant  moved  to  strike  out  the  answer  to  the  cross 
interrogatory,  inasmuch  as  it  contained  the  statement  of  the  plaintiff  of 
his  reason  for  shooting  the  boy,  made  out  of  the  presence  of  the  defen- 
dant Held :  The  admissions  of  defendant  touching  the  fact  to  which 
he  was  interrogated  must  be  taken  together,  and  cannot  be  divided 
against  him.  I  hid. 
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27.  Where  a  party,  on  a  former  trial,  obtained  from  his  witness  testimony  of 

the  declaration  of  his  adversary  in  the  cause,  that  adversary  cannot 
be  permitted  to  introduce  the  testimony  on  a  subsequent  trial. 

Ihid. 

28.  Where  testimony  is  received  without  objection,   the  court  will  not  be  re- 

stricted to  the  issues  presented  by  the  pleadings ;  but  must  decide  the 
cause  as  presented  by  the  proof.  Oayarr€  v.  Tunnardy  254. 

29.  Where  the   defendant  is  but  a  nominal  purchaser  with  notice  of  the 

plaintiff's  claim,  he  must  be  regarded  as  occupying  the  position  of  his 
pretended  vendor,  and  parol  evidence  should  be  received  to  establish 
simulation  with  respect  to  the  title  between  such  vendor  and  other  per- 
sons. Oayoso  v.  Delaroderie,  278. 

80.  Witnesses  for  the  accused  to  contradict  a  witness  for  the  State  who  had 

denied,  on  cross-examination,  having  sworn  to  certain  statements,  can- 
not be  heard  after  the  testimony  on  the  part  of  the  defence  is  closed, 
and  after  the  District  Attorney  has  offered  testimony  to  sustain  the 
character  of  the  State's  witness,  but  which  he  had  withdrawn  upon  the 
defendant's  counsel  stating  that  he  had  no  intention  to  impeach  the 
character  of  the  witness.  State  v.  Hawthorn,  306. 

81.  A  man's  concubine  is  a  competent  witness  in  his  behalf. 

State  Y.  Johnson,  808. 

82.  Parol  evidence  of  an  auctionc'^r  is  not  admissible,  when  objected  to,  to  es- 

tablish a  title  derived  through  a  syndic's  sale  made  in  the  course  of  ju- 
dicial proceedings.  There  must  be  some  written  evidence  to  support 
such  a  title.  Ayles  v.  Hawley,  868. 

88.  Defendant  was  sued  on  an  acceptance  drawn  by  the  firm  of  which  he 
was  a  member ;  his  only  plea  was,  that  it  was  an  individual  transaction 
of  his  co-partner,  not  connected  with  the  business  of  the  firm,  and  given 
for  the  accommodation  of  the  drawera  Held :  Under  the  issue,  the 
plaintiff  was  not  bound  to  prove  the  endorsement  of  the  payee. 

Lecourte  v.  McBean,  459. 

34.  Plaintiff  brought  suit  on  a  lost  instrument  and  was  nonsuited,  because 
there  was  a  variance  in  the  description  of  it  in  the  advertisement  and 
that  given  in  the  petition.         Tattle  v.  Succession  of  Burroughs,  494. 

85.  Admission  or  confession  of  a  party,  are  evidence  of  the  weakest  charac- 

ter. Ihid. 

86.  Parol  evidence  is  not  admissible  to  prove  that  a  judgment  of  homologa- 

tion was  rendered  at  chambers.  Gatlian  v.  Cox,  500. 

87.  Where  a  marriage  settlement  is  made  in  a  common  law  State,  by  which 

all  of  the  wife's  property  is  secured  to  her;  in  an  action  by  her  trustee 
in  this  State  to  recover  slaves,  parol  evidence  will  be  admissible  to  iden- 
tify the  slaves  as  being  covered  by  the  settlement,  although  they  were 
not  named  in  it  Sherrod  v.  Calleghan,  510. 

86.  An  accommodation  acceptor,  to  maintain  his  action  against  the  drawer, 
must  prove  his  acceptance  of  the  bill  and  its  payment 

Nichols  V.  Morgan,  584. 
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89.  Id  a  petitory  action,  it  is  not  necessltry  for  the  plaintiff  t^  show  any  act 
of  possession.  Syer  ▼.  Bundy,  540. 

40.  Tl)e  inaction  of  a  creditor  for  many  years  after  his  debtor  had  made  a 

cewio  bonorum^  and  who  was  placed  on  the  bilan,  and  notice  to  him  was 
placed  in  the  post  office,  directed  to  his  place  of  residence,  afford  a 
strong  presumption  that  the  creditor  received  actual  notice  of  the  pro- 
ceedings. BeU  V.  Hardy^  547. 

41.  Where  a  party  shows  a  judgment  of  a  court  of  competent  jurisdictioii, 

an  execution  issued  thereon,  and  a  Sheriff's  deed  to  the  property  made 
under  that  execution,  the  presumption  of  law  is,  that  the  proceedings 
have  been  legally  conducted.  Mithoffy.  Deioees,  550. 

42.  By  the  common  law,  which  pravails  in  Mississippi,  slaves  are  regarded  as 

chattels,  and  as  title  to  such  property  may  be  made  by  parol,  parol  evi- 
dence IB  admissible  to  establish  the  gift  of  a  slave  made  in  that  State. 

Thompion  v.  Womach,  555. 

48.  At  common  law,  although  chattels  may  be  conveyed  by  parol,  yet  a  re- 
mainder over  in  favor  of  persons  not  in  ests  at  the  time  of  the  delivery 
to  the  first  taker,  could  not  be  created  except  by  deed,  or  testament 

Ihid. 

44.  Anciently,  at  common  law,  there  could  be  no  limitation  over  of  a  chattel, 

but  a  gift  for  life  carried  the  ^absolute  interest.  But  afterwards  a  dis- 
tinction was  made  between  the  use  and  the  property^  and  it  finally  be- 
came a  settled  principle  that  by  deed  or  will,  chattels  might  be  limited 
to  one  person  for  life  with  remainder  over  to  another.  But  this  princi- 
ple never  extended  further  than  that  remainders  in  chattels  might  be 
created  by  a  written  instrument.  Ibid, 

45.  At  common  law,  neither  a  remainder  over,  nor  what  is  technically  called 

a  trust  estate,  could  be  created  by  parol  in  favor  of  persons  not  in  esse 
at  the  time  of  the  gift.  I^*d. 

See  Bolls  and  Vana—JudMm  t.  ffoUnes,  80, 

McLemore  ▼.  Oangkot^  22. 
Schneider  v.  CochrcMy  285. 
See  Plbiding— TTrfZ*  ▼.  St,  Duier^  119. 
See  Wills  amd  TnTiioKTS— ifiSuooesaton  qf  XtOfamkBy  14T. 
See  DsPOBiTiO-Ns— iTsrH&er  v.  LatUng,  1«. 

HaU  V.  Acklen,  219. 
See  CoumsxTioK— Owen  v.  VanderdieSy  169. 
See  Malicious  Probbcctioh— iTofl  ▼.  Adden,  219. 
See  Estoppel— IToo^en  ▼.  Bdrriion^  284. 
See  Sale— iVW  v.  Milee,   270. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  On  the  death  of  a  subject  of  the  King  of  Sweden,  an  administrator  of  his 

succession  was  appointed,  whom  the  Swedish  Vice  Consul  sought  to  su- 
percede. Held:  The  right  claimed  is  not  sustained  by  any  law,  or 
treaty  stipulation.  Lanfear  v.  Ritchie,  96. 

2.  In  default  of  funds  sufficient  to  discharge  the  debts  and  legacies  of  sums 

of  money,  the  testamentary  executor  shall  cause  himself  to  be  autho- 
rized by  the  court  to  sell  the  movables  and  the  slaves,  not  employed  on 
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plantations,  and  if  thej  are  insufficient,  the  immovables  to  a  sufficient 
amount,  to  satisfy  those  debts  and  legacies.  C.  C.  1661,  1662,  1668, 
1155,1166.     0.  P.  990.  Secession  of  Ira  Smith,  107. 

3.  It  is  the  duty  of  an  administrator  to  proceed  against  his  delinquent  pre- 

decessor in  the  administration.  Succession  of  McNeil,  118. 

4.  Where  an  administrator  properly  sues  in  that  capacity,  his  allegation  of 

another  quality  in  himself  than  that  of  administrator,  may  be  treated  as 
surplusage.  Ihid, 

6.  Neither  the  validity  nor  the  necessity  of  proceedings  in  the  Court  of  Pro- 
bate, for  the  appointment  of  an  administrator,  can  be  drawn  into  ques- 
tion collaterally,  by  a  debtor  of  the  succession.  Ihid. 

6.  An  administrator  should  be  held  to  proof  of  due  lilligcnce  in  the  collec- 

tion of  the  active  debts  of  the  succession.  lie  cannot  be  relieved  of  re- 
sponsibility by  showing  that  he  offered  them  for  sale  at  public  auction 
in  a  lump,  and  could  not  get  a  bid.  Whittikam  v.  Swain,  122. 

7.  An  executor  may  bind  himself  individually  for  a  debt  of  the  succession ; 

and  where  the  promise  is  made  to  pay  the  debt  at  a  specified  time,  it  is 
not  merely  an  acknowledgment  of  the  debt,  but  it  is  a  contract  which 
may  be  enforced  against  him  individually,  although  the  promise 
be  made  by  an  instrument  in  which  he  describes  himself  as  executor. 

Beatty  v.  Tete,  129. 

8.  Where  the  administrator  received  letters  of  administration,  inventoried 

the  property,  and  entered  upon  his  administration  in  good  faith,  believ- 
ing the  property  to  belong  to  the  succession  of  the  deceased,  he  should 
be  sued  by  a  party  setting  up  title  to  the  property,  as  administrator, 
and  not  personally.  Scott  v.  K&i/,  218. 

9.  The  curator  of  a  vacant  succession  is  prohibited  from  purchasing  by  him- 

self or  by  means  of  another,  any  property  entrusted  to  his  administra- 
tion. Succession  of  White,  232, 

10.  Where  an  adminfetrator^s  account  has  been  homologated,  he  will  not  be 

liable,  under  the  Act  of  1837,  to  pay  interest  on  the  balance  in  his  hands. 

Bass  V.  Chambluts,  376. 

11.  It  is  the  duty  of  an  administrator  to  use  all  legal  means  to  collect  from 

the  succession  of  his  predecessor  in  office  the  balance  due  to  the  estate, 
and  he  will  be  bound  for  the  loss  which  may  result  to  the  estate  in  con- 
sequence of  his  failure  to  do  so.  Yet  this  delinquency  does  not  subject 
him  to  pay  the  interest  imposed  by  the  Act  of  1837,  on  executors  who 
have  failed  to  deposit  money  collected  in  bank,  and  he  will  only  be 
bound  to  pay  five  per  cent  interest.  Ihid^ 

12.  The  charge  made  by  an  administrator  for  lawyer^s  fees  for  the  prcpara- 

ration  of  his  account,  will  not  be  allowed,  when,  by  his  delay,  he  has 
compelled  the  heirs  to  sue  for  its  rendition.  Ihid, 

13.  Where  the  executor  has  been  guilty  of  great  irregularity  in  keeping  his 

accounts — of  omissions  to  report  annually — of  mingling  the  affitirs  of 
the  estate  with  his  own,  of  an  unjustifiable  concealment  of  funds  re- 
ceived and  arrangements  made  with  debtors — of  a  use  of  the  trust 
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funds,  and  a  continuous  effort  during  a  long  period  to  protract  the  litiga- 
tion nnd  keep  the  heirs  out  of  their  estate,  he  will  be  subject  to  the  ap- 
plication of  the  rule,  **  Omnia  presumunter  contra  ipoliatoremy  Sli* 
dell,  C.  J.  Ihid. 

14.  An  executor  who  has  incurred  a  liabiKtj  at  a  particular  date  for  a  sum  of 

money,  by  reason  of  his  mal-administration,  is  as  much  bound  for  in- 
terest as  if  he  had  actually  received  cash  belonging  to  the  succession, 
for  the  Statute  of.  18th  March,  1837,  imposed  the  obligation  to  pay  t«n 
per  cent  interest,  not  only  on  cash  actually  collected,  but  **  on  all  sums 
for  which  he  may  be  responsible.*'     Slidelly  C.  J.,  dissenting.       Ibid. 

15.  Discussion  of  the  rights,  duties  and  obligations  of  administrators. 

Ihid. 

16.  An  executor  who  permits  a  person  to  retain  the  money  of  the  succession 

in  his  hands  and  appropriate  it  to  an  assumed  debt  against  the  succes- 
sion does  not  thereby  incur  the  penalty  of  twenty  per  cent  interest  per 
annum,  under  the  Act  of  13th  March,  1837 ;  the  funds  never  having 
come  into  the  hands  of  the  executor.  Succession  of  Baum^  412. 

17.  An  executor  of  an  estate  administered  another  estate  as  syndic,  and  filed, 

as  syndic,  an  account,,  which  was  homologated,  showing  an  indebtedness 
to  the  succession  which  he  administered.  Held:  That  this  amount 
came  to  his  hands  as  executor,  within  the  meaning  of  the  Act  of  13th 
March,  1837,  and  for  not  placing  it  on  his  account,  he  was  liable  to  the 
penalty  imposed  by  that  Act  Ihid. 

18.  An  executor  who  neglects  to  account  for  money  received,  does  not  super- 

add the  forfeiture  of  his  commissions  to  the  penalty  imposed  by  the  8d 
section  of  the  Act  of  18th  March,  1837.  Ibid. 

19.  An  administrator  will  not  be  permitted  to  reap  advantage  from  his  own 

illegal  acts.  Oallian  v.  Cox,  500. 

20.  An  administrator  cannot  be  put  upon  the  proof  of  the  correctness  of  the 

items  of  his  account  objected  to,  when  the  opponent  offers  nothing  that 
can  be  considered  as  proof  of  his  claim  in  whole  or  in  part. 

Suecessum  of  Cahouret^  520. 
Bee  %LkmSird  t.  Totf ,  176. 

FACTS. 

1.  Facts. — Partnership  in  an  adventure.  Skaw  v.  Oandolfo,  82. 

2.  Facts. — Charge  of  fraud  against  defendant  for  obtaining  the  notes  of 

plaintiff  under  false  pretences  and  misrepresentation.  Held :  That  there 
was  no  proof  of  defendant's  fraud.  Cash  v.  Durand^  190. 

8.  Insufficiency  of  demand  of  payment  of  promissory  note  to  bind  the  en- 
dorser. Wogan  v.  Thompson,  800. 

4.  There  is  no  law  nor  usage,  nor  is  there  any  obligation  in  its  charter,  mak- 

ing it  obligatory  on  the  New  Orleans  Canal  and  Banking  Co.  to  keep  a 
railing  along  the  margin  of  the  canal. 

Barnes  v.  I^ew  Orleans  Canal  and  Banking  Co.^  366. 

5.  Under  the  facts  of  the  case,  the  court  refused  to  disturb  a  settlement  be- 

tween the  parties  four  years  after  it  had  been  made. 

Coleman  v.  Marble,  476. 
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FACTORS. 

1.  The  mere  fact,  or  circumstance  of  a  commission  merchant  having  made 
advances  to  a  planter,  on  which  the  usual  commissions  and  interest  are 
charged,  is  clearly  insuflBcient  to  authorize  a  charge  of  commission  on 
such  portions  of  the  planter^s  crop  as  may  be  consigned  to  other  factors, 
in  the  absence  of  any  agreement  to  that  effect. 

Lyons  v.  Lfillande^  601. 

FRAUD. 

1 .  Where  the  administrator  has  received  no  order  to  pay  over  to  the  plaintiffs 
the  specific  sum  claimed,  and  where  they  establish  no  right  to  receive 
the  spccitic  sum  mentioned  in  their  petition,  the  administrator  will  not 
be  liable  to  imprisonment  under  the  10th  section  of  the  Act  of  March, 
184^0.  Trimmelly.  Von  Cremp^  oT^^. 

GARNISHMENT. 

1.  A  creditor  can  only  proceed  against  his  debtor's  debtor  by  citing  him  to 

answer  interrogatories.  Carl  v.  Young^  272. 

2.  A  garnishment  under ^^i/a<?t<M,  under  the  provisions  of  the  Act  of  1839, 

is,  by  the  terms  of  the  Act,  deemed  to  be  made  only  from  the  date  of  the 
service  of  the  interrogatories.  XcUon  v.  Simpson^  811. 

3.  A  garnishee  who  has  a  privilege  on  property,  may  state  the  nature  of  it  in 

his  answers  to  the  interrogatories,  and  thus  protect  his  privilege,  without 
resorting  t6  tKc  remedy  by  intervention.  McRa^  v.  Avstin,  360. 

4.  Plaintiff  must  apply  for  or  cause  a  Ji.fa,  to  issue  against  his  judgment 

debtor  before  he  can  proceed  against  the  garnishee,  under  the  Act  of 
March  20th,  1830.  Pollock  v.  Williams,  460. 

5.  "Written  evidences  of  debt,  like  all  corporeal  movables,  must  be  reduced  to 

manual  possesion  by  the  Sheriff,  to  constitute  a  valid  seizure;  but  if 
they  cannot  be  laid  hold  of,  because  they  are  in  the  hands  of  a  third  per- 
son, who  cannot  or  will  not  deliver  them  up,  the  only  mode  of  procedure 
is  to  cite  such  {person  as  a  garnishee. 

WoodvDorth  v.  L^mnurmarty  524. 

a.  A  debt  not  evidenced  by  writing,  is  attached  by  making  the  debtor  a  gar- 
nishee. Ibid. 

7.  Without  an  actual  seizure  or  a  citation  in  garnishment,  there  can  be  no 
attachment,  therefore.  Held:  That  service  of  a  mere  notice  on  the  clerk, 
who  is  the  legal  custodian  of  the  records  of  his  court,  or  even  on  the 
debtor  against  whom  a  suit  is  pending,  is  not  a  legtil  mode  of  attaching 
property,  and  is  no  more  effective,  than  publication  in  a  newspaper. 

Ihiif. 

HABEAS  CORPUS. 

h  The  court  being  of  opinion  that  the  prisoner  is  confined  by  virtue 
of  a  conviction  and  judgment  of  a  court  of  competent  jurisdiction,  and 
that  the  time  during  which  the  prisoner  may  be  lawfully  held  in  confine- 
ment has  not  expired  ;  it  is,  therefore,  ordered  that  the  pri.soner  bo  re- 
manded to  the  custody  of  the  Sheriff  under  the  writ  of  the  First  District 
Tourt  of  New  Orleans,  annexed  to  the  Sheriff's  return  in  this  case. 

In  the  MatUvoffi.  0.  Millard,  116. 
82 
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HUSBAND  AND  WIFE,   {coutinved), 

21.  Effect  will  be  given  to  marriage  settlement  made  in  another  State,  after 

the  removal  of  the  parties  to  this  State,  so  far  as  those  settlement  do  not 
create  prohibited  substitutions, ^/W«*  commma,  or  new  tenures  of  pro- 
perty unknown  to  the  laws  of  Louisiana.     Sherrod\.  Callefffian,  510. 

22.  The  appointment  of  a  trustee  in  a  marriage  settlement  under  the  common 

law,  is  matter  of  form  merely,  and  does  not  affect  the  substance  of  the 
contract.  A  trust  resulting  from  such  an  appointment  will  be  recog- 
nized in  this  State.  Ibid, 

28.  Where,  before  marriage  in  another  State,  the  wife  had  secured  to  herself 
her  property,  by  a  settlement,  valid,  under  the  laws  of  the  State  where 
made,  her  husband  will  not  be  permitted  to  defeat  the  settlement  by  a 
sale  of  the  negroes  in  this  State.  Ibid. 

24.  Recording  a  marriage  settlement  in  the  county  of  the  domicil  of  the  par- 

ties, is  not,  under  the  registry  laws  of  Alabama,  essential  to  its  validity. 

Ibid. 

25.  A  marriage  contract  must  have  full  force  and  effect  between  the  parties 

to  it,  unless  vitiated  by  fraud.  Be  Young  v.  De  Young^  645. 

26.  It  is  the  duty  of  a  husband  who  administers  his  wife's  separate  property, 

to  render  her  a  faithful  account  of  his  stewardship.  I  bid. 

See  PHxcncK^PHndU  v.  WiUiamt,  U. 
See  OouHmnr—Wsmer  v.  KelUy,  60, 

Auffutia  Ins.  Co.  t.  Paclpioood^  74. 

Wilcox  y.  Benderaanj  847. 
See  Appeal- J«fl«  t.  Crocker,  884. 

IMPRISONMENT  FOR  DEBT. 

1.  Where  a  vendor  who  sells  goods  for  cash  consents  that  the  porchascr  may 
ship  them  before  payment,  he  can  not  hold  the  purchaser  liable  for  dis- 
posing of  the  goods  before  payment,  under  the  10th  section  of  the  Act 
of  1840,  entitled  an  Act  to  abolish  imprisonment  for  debt 

Keane  v.  IHsher,  70. 

Bee  ViLAVD—TrimmM  v.  Van  Creaap,  SO^. 

INJUNCTION. 

1.  Suit  was  brought  on  a  lost  note — there  was  judgment  for  the  plaintiff,  but 

previous  to  issuing  execution,  he  was  required  to  give  security  to  defend- 
ant against  loss  in  consequence  of  the  reappearance  of  the  note.  The 
bond  furnished  was  received  by  the  judge,  who  refused  to  set  it  aside. 
Held :  That  defendant  could  not  resort  to  an  injunction  on  the  ground 
of  the  insufficiency  of  the  bond.  Mills  w.  JoneSy  11. 

2.  Where  the  judgment  bears  the  highest  rate  of  conventional  interest,  no 

additional  interest  will  be  allowed  <in  the  dissolution  of  the  injunction. 

Ibid. 
8.  A  judgment  dissolving  an  injunction  which  restrains  an  execution,  relieves 
the  execution  of  the  restriction,  and  the  property  being  already  under 
seizure,  no  further  notice  of  seizure  is  necessary. 

MeMicken  v.  Morgan,  208. 
4.  An  error  in  the  advertisement  not  calculated  to  mislead,  affords  no  ground 
for  an  injunction.  Ibid. 
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INJUNCTION,  {continued). 

5.  A  judgment  rendered  between  the  parties,  dissolving  a  prior  injunction, 'is 

a  bar  to  any  enquiry  into  the  grounds  for  injunction  existing  anterior  to 
that  judgment,  and  of  which  the  party  might  then  have  availed  himself. 

Ibid, 

6.  Plaintiff  sued  out  execution  against  the  heirs  of  Poydrds,     A  rule  was 

taken  by  the  relator  to  set  aside  the  execution  on  the  ground,  that  execu- 
tion could  not  be  granted  against  a  succession  belonging  to  minors — ac- 
cepted by  the  minors  with  the  benefit  of  inventory.  The  rule  was  dis- 
missed, and  the  District  Court  refusing  a  suspensive  appeal,  a  mandamus 
was  prayed  for.  By  the  Court :  The  right  of  the  plaintiff  to  execute  the 
judgment  which  he  has  obtained  for  a  sum  of  money  can  only  be  sus- 
pended upon  a  petition,  affidavit  and  bond  given  for  injunction.  C.  P. 
298.      State  v.  the  Judge  of  the  Second  District  Court  of  K  0.,  301. 

7.  The  laws  of  1831  and  1833,  relative  to  injunction  of  execution,  afford  a 

direct  remedy  against  the  securities  in  injunction  bonds,  which  is  not  ac- 
corded in  case  of  appeal  bonds.  Ihid. 

8.  Petition  for  injunction  to  stay  a  sale,  in  the  answer  to  which  damages 

were  asked  on  the  injunction  bond  against  principal  and  sureties.  By 
the  Court :  The  injunction  does  not  arrest  a  judgment  for  the  payment 
of  money ;  the  Act  of  1831  was,  therefore,  inapplicable,  and  the  surety 
was  not  a  party  to  the  suit  The  answer  does  not  contain  a  re-conven- 
tional demand  for  damages  arising  ex  delicto — but  sets  up  a  claim  for 
damages  on  the  bond  against  the  principal  and  surety — which  cannot  be 
done  in  the  same  suit  in  which  the  injunction  was  granted,  unless  it  is  a 
case  arising  under  the  provisions  of  the  Act  of  1831,  where  a  judgment 
for  money  is  enjoined.  Robinson  v.  Freret^  303. 

INSURANCE. 

1.  It  follows  from  the  right  of  the  insured  to  abandon  as  for  a  constructive 

total  loss,  that  he  has  the  legal  right  to  recover  the  whole  amount  of  in- 
surance, and  the  safe  arrival  of  the  merchandize  at  the  port  of  destina- 
tion, does  not  divest  the  right  when  once  acquired. 

Rogers  v.  Nashville  Insurance  Co,^  637. 

2.  The  policy  of  insurance,  and  the  adjustment  of  losses  thereon,  even  if  sub- 

scribed by  the  party  to  be  charged,  ar»  not  negotiable.  If  they  are  as- 
signed, the  assignee  takes  them  subject  to  all  equitable  defences  against 
the  assured. 

Matthews  v.  The  General  Mutual  Insurance  Company,  590. 

8.  An  adjustment  signed  bj  the  insurer  in  ignorance  of  frauds  practiced  by. 
the  assured  which  would  avoid  the  policy,  may  be  set  aside.        Ibid, 

4.  Where  fraud  is  set  up  to  avoid  a  policy,  the  better  practice,  probably, 
would  be  to  specify  the  mode  and  circumstances  of  the  fraud  with  par- 
ticularity. Ibid, 

JUDICIAL  PROCEEDINGS. 

S«e  Fracticb— Plxadiko — Evidence. 
See  AOKHT— .5^0%  v.  TeU^  129. 
See  Rks  Judicata— JW«to»id  v.  QHffiti,  150. 
See  SuEEirr— Z^ncA  y.  Leckif^  606. 
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JUDICIAL  SALE. 

8e«  Sau  Judicial. 

JURY. 

1.  The  record  of  conviction  should  show  that  the  jurors  who  tried  the  issae 

were  sworn.  State  v.  Gateg^  94. 

2.  Where  the  jury  was  sworn,  and  that  fact  can  he  proved,  the  record  of  the 

lower  court  may  he  so  amended  as  to  supply  the  omission ;  and  thus 
completed,  it  may,  under  a  writ  of  certiorari,  he  laid  before  the  appellate 
court  Ibid, 

8.  No  distinction  is  made  between  the  default  of  a  juror  who  has  not  appeared, 

and  one  who  after  appearing  in  court  was  absent  when  he  was  called. 

In  either  case  if  a  sufficient  number  of  the  panel  are  present  the  jury 

'     will  be  completed  from  them,  unless  the  court,  in  its  discretion,  should 

defer  the  trial,  in  order  to  bring  the  defaulting  juror  by  attachment 

State  y.  Laven$tei%  318. 
4.  In  the  First  District  Court  of  New  Orleans,  it  is  customary  for  jurors  to 
serve  from  term  to  term,  the  terms  beginning  on  the  first  Monday  of  each 
month.  State  v.  Martinez,  580. 

JUSTICES  OF  THE  PEACK 

1.  Justices  of  the  Peace  who  preside  over  the  trial  of  slaves  have  the  power 

to  grant  and  refuse  new  trials.  State  v.  Slaves  Lethe  et  ale,  182. 

LANDLORD  AND  TENANT  AND  LEASE. 

'    1.  A  bona  fide  possessor  is  liable  for  rents,  only  from  the  institution  of  the 
the  suit     C.  C.  495.  Steel  v.  Smi^h,  171. 

2.  Plaintiff  in  a  petitory  action  cannot  recover  rents  from  a  warrantor  whom 

the  defendant  has  called  in  to  defend  the  suit  Ibid, 

8.  The  value  of  the  right  of  occupying  the  leased  premises  belongs  to  the 
tenant — ^and  when  the  right  of  a  deceased  tenant  is  sold,  its  price  is  sub- 
ject to  the  privilege  created  by  Act  of  17th  Harch,  1852. 

Suceemon  <^  Laik»ettiy  829. 

4.  The  amount  due  for  rent  on  a  lease  executed  during  the  community,  is  a 

debt  of  the  community,  and  the  lessor  has  a  right  to  demand  an  account 
from  the  administrator  of  the  deceased  wife. 

Succession  <(f  Hayden,  886. 

5.  There  having  been  no  agreement  between  the  parties  to  renew  the  lease, 

and  the  privilege  of  renewing  it  either  for  three  or  six  years  accorded  to 
the  defendant  by  an  express  stipulation  not  having  been  exercised  by 
him ;  the  effect  of  his  holding  over  after  the  expiration  of  the  term  of  the 
original  lease,  was  to  constitute  a  tacit  re-conduction  from  month  to 
month.  Dolese  v.  Barberot^  852. 

6.  It  is  the  duty  of  a  tenant  so  to  use  the  property  of  which  he  has  the  pos- 

session, as  not  to  destroy  it ;  otherwise  he  is  liable  for  damages. 

Dnihan  v.  Adam^  r>*27. 

Me  CossTiTi'TiONAL  ItAW—Jfittrc/wmon  t^  Jjinjuitfy  329. 
See  Salr— /?fwpn  t.  Martin ^  ft04. 
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LEGACY. 

See  Wills  aitp  TnTiiinfTS. 
LETllNG  AND  HIRING. 

1.  Though  the  person  liired  is  entitled  when  discharged  to  wages  for  the  time 

he  has  served,  he  is  liable  for  damages  which  may  have  resulted  from 
his  wrongful  acts,  and  these  damages  may  be  deducted  from  his  wages. 

Taylor  v.  Patterson,  251. 

2.  In  an  action  for  wages  by  an  overseer,  who  has  been  discharged  by  his 

employer  for  good  cause ;  it  is  competent  for  the  Judge  to  enquire  not 
only  into  the  character  of  the  wrong  complained  of  by  the  employer,  but 
also  to  include  in  his  estimate  the  inconvenience  to  which  he  was  sub- 
jected until  he  could  get  another  overseer.  Ibid, 

3.  The  general  rule  that  the  inexccution  tf  contracts  gives  rise  to  a  claim  for 

damages,  laid  down  in  Article  1924  of  the  Civil  Code,  is  applicable  to  the 
contract  of  hiring.  Ibid. 

See  OoHTftACT—  Wardens  qfthe  Church  qfSi.  Louis  t.  Kincan^  81. 

LIEN. 

See  Pritiliou  kwn  Lrna. 

MALICIOUS  PROSECUTION. 

1.  If  the  plaintiff  had  been  indicted  for  the  offence  and  tried,  and  upon  all 

the  evidence,  the  jury  had  deliberated  as  to  his  guilt,  that  fact  would  be 
admissible  as  evidence  of  a  probable  cause.  But  doubts  which  the 
Judge  may  have  entertained  and  expressed  on  a  preliminary  investiga- 
tion, not  involving  all  the  evidence,  as  to  the  guilt  or  innocence  of  the 
accused,  ought  not  to  be  received  as  want  of  probable  cause  in  an  action 
for  malicious  prosecution.  JIall  v.  Acklen^  219. 

2.  In  an  action  for  malicious  prosecution,  the  plaintiff  is  bound  to  prove  both 

malice  and  want  of  probable  cause.  But  malice  may  be  inferred  from 
the  want  of  probable  cause.  It  is  an  inference  which  the  jury  may  or 
may  not  draw  from  the  want  of  a  probable  cause.  Ibid, 

MANDAMUS. 

1.  The  Supreme  Court  will  not  issue  writs  of  prohibition  and  mandamus, 

where  the  party  has  an  adequate  remedy  by  appeal. 

State  V.  Jtidge  of  the  Sixth  District  Court,  250. 

2.  The  Supreme  Court  refused  to  issue  a  mandamus  to  a  District  Judge  to 

grant  an  injunction  to  restrain  the  execution  of  a  judgment,  it  appearing 
that  the  judgment  was  for  less  than  $300. 

State  V.  t?ie  Judge  of  the  Sixth  Judicial  District,  350. 

3.  A  mandamus  will  not  lie  to  compel  a  clerk  to  issue  an  execution  for  ar- 

rears of  alimony,  where  it  docf^  not  appear  that  an  application  and  a  pro- 
per showing  has  first  been  made  to  the  Judge  who  rendered  the  decree 
for  alimony.  Comptonr,  Atrial,  496. 

4.  Mandamus  against  defendants  to  compel  them  to  levy  a  tax  to  an  amount 

sufficient  to  pay  plaintiff's  judgment  refused.  And,  by  the  Court — How- 
ever general  and  comprehensive  the  disposition  of  Art  830  of  the  Code 
of  Practice  may  be,  we  assume  that  the  power  of  courts  to  issue  the  writ 
of  mandamus  must  be  restricted  to  the  cases  in  which  their  authority 
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MANDAMUS,  (eontinved), 

c»n  be  vindicated  by  the  enforcement  of  tbc  process.  We  arc  unable  to 
perceive  how  this  can  be  done  in  this  case. 

BasBett  v.  School  Birectom^  613. 
MANDATE. 

1.  It  is  a  general  rule  of  tho  contract  of  mandate,  that  the  principal  is  only- 

bound  to  execute  the  engagements  of  his  agents,  conformably  to  the 
power  which  has  been  conferred     C.  C.  2290.     Bvehanan^  J. 

XetD  Orleans  v.  St.  Rome»^  573. 

2.  A  mandatary,  under  a  special  power,  must  confine  himself  strictly  within 

the  limits  assigned  to  him,  and  those  dealing  with  him  must,  at  their 
peril,  see  that  he  does  not  exceed  his  authority — but  they  need  not,  in 
search  of  his  powers  and  their  limitations,  look  beyond  the  instrument 
of  mandate.     Buchanan^  J.  Ibid, 

See  AOKVr— ATTORMKY. 

MARRIAGE. 

See  IICSBA5D  AKD  WiFB— COMMCXITT. 

MINORS. 

1.  In  a  sale,  for  the  payment  of  debts,  of  property  belonging  to  a  succession 

in  which  minors  are  interested,  it  is  not  necessary  to  observe  the  formal- 
ities required  by  law  for  the  alienation  of  minors'  property,  the  interest 
of  such  minors  being  considered  merely  residuary. 

Succession  ((f  Ira  Smithy  107. 

2.  The  fee  of  counsel  for  filing  the  account  of  the  tutor,  is  an  expense  charge- 

able  to  the  minor,  under  Art.  352,  C.  C.       Whittikam  v.  StDain,  122. 

3.  Action  to  annul  an  adjudication  of  community  property  made  to  plaintifiTs 

father.     The  grounds  for  setting  aside  the  adjudication  were,  that : 
1st.  The  family  meeting  was  not  composed  of  tho  nearest  relations. 

Ferrier  v.  Ferrier^  428. 

4.  2d.  No  representative  of  the  then  minor  was  cited  to  show  cause  why 
the  decree  of  adjudication  should  not  be  reversed.  Ibid. 

5.  3d.  The  members  of  the  family  meeting  were  not  notified  three  days  be- 
fore it  was  held.  Ibid. 

6.  4th.  The  notarial  inventory,  to  which  the  decree  of  adjudication  refers 
for  the  price,  is  null,  because  the  appraisers  were  not  appointed  by  tho 
Judge.  Held :  That  there  was  no  authority  to  annul  the  adjudication 
by  reason  of  these  informalities — the  minor  having  been  regularly  repre- 
sented— and  there  being  no  fraud,  or  other  matter  alleged,  that  would 
make  it  against  good  conscience  to  enforce  the  decree.  If  the  informali- 
ties were  remediable  at  all,  they  were  remediable  by  appeal.        Ibid. 

7.  Where  a  special  mortgage  has  been  lawfully  given  in  lieu  of  the  general 

mortgage  on  the  property  of  the  surviving  spouse,  for  the  minor's  inter- 
est in  the  succession  of  the  deceased  parent,  the  minor,  when  he  becomes 
of  age,  should  not  be  heard  in  an  attempt  to  burthen  the  property  of  his 
parent  with  a  general  mortgage,  the  special  mortgage  being  sufficient  to 
secure  his  rights,  and  the  attempt  to  substitute  the  general  mortgage, 
resting  upon  mere  informalities  in  a  family  meeting.  Ibid^ 

See  JuDiaAL  f^khz—GUfncrt  v.  GU'm<fre,  19T. 
See  Tutors— yv^or*  v.  McCaM),  S.'iO. 
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MORTGAGE. 

1.  A  person  receiving  a  quit  claim,  does  not  thereby  acknowledge  the  party 

granting  it  to  be  the  true  owner  of  the  property  ;  and  where  it  does  not 
appear  that  the  latter  was  the  owner,  a  judgment  against  him,  not  re- 
corded at  the  time  of  the  quit  claim,  will  noi  affect  the  property  aban- 
doned. Oailard  v.  Nicolas,  176. 

2.  The  reinscription  of  a  mortgage  as  prescribed  by  Article  3,838  of  the  Civil 

Code,  is  indispensable  to  the  enforcement  of  the  mortgage  against  third 
persons.  The  institution  of  a  suit  on  the  mortgage  or  a  litigation  in  re- 
spect to  it  does  not  dispense  with  the  reinscription. 

Young  v.  City  Bank,  193. 

3.  The  registry  of  a  judgment  obtained  against  the  husband,  after  the  death 

of  the  wife,  does  not  create  a  mortgage  on  the  share  of  the  deceased  wife 
in  the  real  estate  of  the  community — ^but  it  does  on  the  husband's  share. 

Succession  of  Mrs.  Hayden,  826. 

4.  And  a  mortgage  on  the  husband's  share  cannot  be  canceled  in  a  proceed- 

ing in  which  the  judgment  creditor  is  not  represented.  Ihid, 

5.  Under  the  Act  of  1843,  the  Parish  Recorder  is  fully  authorized,  to  erase 

from  his  books  a  mortgage  after  its  peremption,  and  in  the  absence  of 
fraud  one  is  not  bound  to  look  beyond  the  certificate  given  by  the  re- 
corder to  that  effect.  Syer  v.  Bundy,  640. 
See  JcDiciAL  SkLW—WhUehMd  r.  WUey^  214. 

NEW  ORLEANS. 

1.  The  Council  of  the  late  Third  Municipality,  elected  for  1851,  was  incom- 

petent to  impose  a  tax  for  a  past  year.  The  Statute  of  the  18th  March, 
1850,  entitled  "  An  Act  relative  to  the  city  of  New  Orleans,"  designed 
that  the  taxing  power  of  the  Municipal  Council  should  be  exercised  pro- 
spectively. City  of  New  Orleans  v.  Philippi,  44. 

2.  The  ordinance  of  the  city  of  New  Orleans  of  19th  March,  1834,  which 

makes  it  unlawful  *'  to  build  any  stable,  or  establish  any  cowhouse  in 
the  interior  of  the  city,  or  any  of  the  incorporated  suburbs''— cannot  be 
construed  to  apply  to  such  additions  to  the  limits  of  the  city  as  subse- 
quent legislation  might  make.  New  Orleans  y.  Anderson,  338. 

8.  The  city  of  New  Orleans  has  the  right  to  sue  for  the  tax  imposed  under 
the  city  ordinance  passed  in  conformity  with  the  Act  of  the  Legislature, 
of  the  12th  of  March,  1852.  New  Orleans  v.  Graihle,  561. 

NEW  TRIALS. 

1.  Justices  of  the  Peace,  who  preside  over  the  trials  of  slaves,  have  the  power 
to  grant  and  refuse  new  trials.  State  v.  Lethe  et  als.,  182. 

See  EviDBirci— iSbifo  ▼.  McClandkan,  210. 

NOVATION. 

1.  Novation  is  not  presumed ;  the  intention  to  novate  a  debt  must  be  clearly 

deducible  from  the  terms  of  the  agreement,  or  acts  of  the  parties.  In 
ascertaining  the  intention,  all  the  attending  circumstances  must  be  con- 
sidered. Pattison  v.  His  Creditors,  228. 

2.  Novation  is  not  presumed ;  the  intention  to  make  it  must  clearly  result 

from  the  terms  of  the  agreement,  or  by  a  full  discharge  of  the  on?inal 
debt     C.  C,  2186.  Patrick  v.  Murj/hy,  497. 

83 
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OBLIGATIONS. 

1.  Plaintiff's  slave  went  on  board  of  a  steamship  to  sell  milk  to  the  steward 
of  the  cabin.  The  planks  which  constituted  the  staging  slipped,  the 
slave  fell  into  the  river  and  was  drowned ;  the  plaintiff  sued  the  owner 
and  master  of  the  vessel  for  the  value  of  the  slave  as  damages^  on  the 
ground  that  they  neglected  to  have  a  proper  means  of  communication 
between  the  steamer  and  the  shore.  Held  :  The  master  and  owner  were 
under  no  legal  obligation  to  provide  for  the  slave  the  means  of  ingress 
and  egress  to  and  from  the  vesseL  Dotcty  v.  TempleUm^  549. 

OVERSEER. 

See  liKTrufo  avb  Bnasa^Taylor  t  PaUareon,  861. 

partition! 

1.  The  judgment  of  the  court  ordering  a  partition,  did  not  direct  in  what 

manner  the  partition  was  to  be  made,  nor  did  it  appoint  a  notary  to 
make  the  same.  Held :  The  irregularities  in  the  form  of  the  judgment 
of  partition  of  the  nature  of  those  charged,  are  the  subject  of  appeal, 
rather  than  of  the  action  of  nullity.  Buchanan^  J.,  Ogden^  J.,  Vo&rhUt^ 
J.  and  Campbell^  J.,  concurring.     Slidelly  C.  J.,  dissenting. 

Gilmore  v.  Gilmore,  197. 

2.  A  mortgage  granted  by  one  of  the  heirs  on  his  individual  share  of  the  pro- 

perty belonging  to  the  succession,  cannot  affect  the  right  of  the  oth^r 
heirs  to  demand  a  sale  of  the  property  to  affect  a  partition. 

Gilmore  v.  Menard^  212. 
PARTNERS  AND    PARTNERSHIP. 

1.  A  dormant  partner  need  not  be  joined  in  an  action  by  the  ostensible  part- 

nership. Keane  v.  FUher,  70. 

2.  A  fictitious  partnership  entered  into  by  a  debtcr  to  cover  his  property, 

will  not  prevent  a  creditor  from  seizing  and  selling  under  execution  the 
interest  of  such  debtor  in  the  stock  of  goods. 

Oppenheim  v.  Looru,  261. 

8.  A  commercial  firm  in  New  Orleans,  styled  ^''Caldwell  &  Uick^y^''  and  com- 
poaed  of  John  Caldwell  and  Daniel  IlieJcey,  was  dissolved  in  1841, 
when  the  partners  removed  to  Baton  Rouge,  where  they  afterwards  re- 
aided.  They  established  a  planting  partnership  in  East  Baton  Rouge, 
under  the  same  name,  ^*  Caldwell  &  Hicieyy  In  1848  Caldwell  ob- 
tained an  advance  from  a  factor,  which  enured  to  the  benefit  of  the  plant- 
ing partnership,  and  gave  a  note  signed  '*Caldtcell  <&  Biekey^'^  with 
McCalap  as  surety.  Stewart^  the  executor  of  McCahpy  who,  as  surety, 
had  paid  the  note,  sued  Caldwell  A  Hiekey  as  commercial  partners. 
There  had  been  no  published  notice  of  the  dissolution  of  the  New  Or- 
leans partnership,  but  its  members  had  wholly  withdrawn  from  mercan- 
tile business  and  never  used  the  old  mercantile  name,  as  such,  subse- 
quently to  its  dissolution.  McCalop^  who  resided  in  West  Baton  Rouge, 
not  far  from  the  residence  and  planting  establishment  of  the  defendants, 
never  dealt  with  the  New  Orleans  firm,  or  looked  to  it  with  any  view  of 
responsibility ;  therefore  held :  That  Ilicley  was  only  liable,  as  an  ordi- 
nary partner,  for  one-half  of  the  amount.       Stewart  v.  Caldwell^  419, 

4.  If  one  of  the  members  of  an  ordinary  partnership,  without  authority,  sign 
the  partnership  name  to  a  note,  tho  partner,  who  |ias  knowledge  of  its 
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PARTNERS  AND  PARTNERSHIP,  (continued), 

existence  and  does  not  object,  and  to  whose  benefit  the  consideration  for 
which  it  was  given  enures,  is  jointly  bound  ;  but  where  the  partner  sign- 
ing the  firm  name  had  no  authority  to  give  the  note,  the  copartner  who 
had  no  knowledge  of  its  existence,  and  neither  ratified  nor  received  any 
benefit  from  it,  is  not  bound.  Ihid. 

6.  An  instrument  in  thi^form:  "We  jointly  and  severally  promise,"  and 
bearing  the  signatures  of  *^  Caldwell  <k  Ilickei/,''*  an  ordinary  partnership* 
and  of  ^^ James  McCalop^''  exhibits  on  its  face  two  debtors  in  solido,  to 
wit :  ^  one  solidary  debtor,  the  firm  of  Caldwell  &  HUhey^  and  another 
solidary  debtor,  James  Mc  Calop.  Ibid. 

6.  A  partner,  who,  on  the  dissolution  and  settlement  of  the  partnership  af- 

fairs, gives  to  his  co-partner  a  note  for  the  balance  found  against  him 
may,  when  sued  on  the  note  by  the  partner,  impeach  its  validity  for 
fraud,  without  resorting  to  Ji  direct  action  to  annul  the  contract  of  dis- 
solution. Powell  V.  Qrates^  485. 

7.  By  the  laws  of  Mississippi,  the  Sheriff  under  an  execution  on  a  judgment 

against  one  partner  for  his  separate  debt,  can  only  sell  the  actual  inter- 
est which  that  partner  has  in  the  partnership,  after  the  partnership  ac- 
counts are  settled.  FroMer  v.  Thorpe^  518. 

8.  Plaintiff  and  defendants  owned  a  plantation  in  partnership.     Diffiulties  * 

arising  between  them,  the  property  was  placed  in  the  hands  of  a  receiver, 
and  arbitrators,  clothed  with  the  powers  of  amicable  compounders,  ap- 
pointed. After  flagrantly  violating  the  award  and  usurping  the  admin- 
istration of  the  property^  defendants  confessed  a  judgment  in  favor  of  a 
mortgage  creditor,  who  seized  and  sold  the  property.  At  the  sale,  plain- 
tiff, through  friends,  bought  the  property,  and  defendants  claimed 
the  benefit  of  the  purchase  for  the  partnership.  By  the  Court:  A 
partner  has  no  right  to  prefer  his  own  interest  to  that  of  the  firm,  nor 
deprive  the  partnership  of  a  profitable  bargain,  by  taking  it  to  his  own 
account  Lowry  v.  Cobb^  592. 

9.  But    plaintiff  had  faithfully  submitted  to    the  award,   by  which    the 

partnership  property  was  placed  under  the  administration  of  a  re- 
ceiver, and  which  awarcl  defendants  were  bound  by  ewerj  consider-  • 
ation  of  partnership  and  moral  duty  to  respect.  Without  any  just 
cause,  they  wrested  the  possession  from  the  receiver,  diverted  to  their 
own  use  the  crops  which  had  been  sacredly  appropriated  to  purposes 
vitally  necessary  to  the  protection  of  the  partnership  interests — awak- 
ened the  distrust  of  an  important  creditor,  and  occasioned,  if  not  invited, 
ft  forced  sale  by  this  creditor  of  the  partnership  estate,  under  his  mort- 
gage. When  plaintiff  thus  saw  his  own  ruin  impending  by  the  bad  faith 
of  his  co-proprietors,  who  thus  flagrantly  violated  the  compact  for  their 
common  preservation,  the  instincts  of  self  defence  necessarily  compelled 
him  to  seek  the  assistance  of  his  friends ;  and  having  sheltered  himself, 
in  some  degree,  through  their  interposition,  from  the  calamity  which 
would  otherwise  have  crushed  him,  the  promoter  of  the  mischief  has  no 
equity  to  share  the  shelter  with  him.  Ihid. 

See  VkCf^^Shmo  7.  Oandoljby  9i. 

^e  Phactic»—  Waiw>rth  r.  ffentterton,  880. 
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PAYMENT,  IMPUTATION  OP. 

I       *  1,  On  the  Ist  of  January,  1841,  A.  bought  a  slave  for  the  price  of  $1200,  pay- 

able in  three  equal  annual  instalments,  which  bore  ten  per  cent  interest 
after  maturity.  On  the  1st  of  January,  1846,  the  purchaser  paid  $300  ; 
the  question  being  how  the  payment  should  be  imputed.  Held :  it  must 
be  imputed  as  indicated  by  0.  C,  Art  2160,  first  to  the  interest  accrued 

I  on  the  whole  debt,  without  reference  to  the  instalments,  and  not  to  the 

extinguishment  of  the  instalments,  principal  and  interest,  in  the  order  of 

I  their  maturity,  without  reference  to  any  interest  that  might  have  ac- 

crued on  a  subsequent  instalment  at  the  time  of  the  particular  pay- 
ment. Smith  V,  NettUsy  46o. 

PLEADING. 

1.  The  plea  in  compensation  is  in  the  nature  of  a  demand,  and  should  set 
forth  as  explicitly  the  manner  in  which  the  party,  who  claims  the  bene- 
fit, acquired  his  right,  with  every  circumstance  of  time,  place,  &c.,  as  if 
the  matters  offered  in  compensation,  were  the  subject  of  a  direct  action. 
Alexander  v.  Seceomh^  Brooke  <k  Adams^  6. 

%  An  exception  that  petition  shows  no  ground  of  action,  admits  the  truth  of 
all  the  allegations  of  the  petition ;  but  if  the  exception  be  overruled,  the 
defendant  will  have  leave  to  answer  over. 

Eulalie  and  her  Children  v.  Long  &  Mahry^  9. 
8.  The  general  rule  is,  that  a  married  woman  cannot  sue  or  be  sued.  Where, 
therefore,  a  married  woman  brings  an  action,  she  must  show,  by  proper 
averments,  that  she  is  within  the  exception  to  the  rule. 

Coioandv.  Pulley^  12. 

4.  A  party  cannot  be  admitted  to  prove  what  he  has  not  alleged.  The  gene- 
ral issue  reduces  the  controversy  between  the  parties  to  the  question  of 
the  truth  or  falsity  of  the  plaintiff^s  allegations,  and  the  legal  effect  of  the 
facts  when  proved.  WelU  v.  St  Dieier,  119. 

5.  The  petition  alleged  that  defendant  had  taken  possession  of  the  property 
in  dispute  without  title,  ffeld :  under  a  general  denial,  defendant  could 
not  give  evidence  of  title.  Ibid. 

6.  Even  if  the  allegations  be  indefinite,  y^  if  it  appears  from  the  previous 
proceedings  in  the  cause  that  the  opposite  party  h.%d  sufficient  notice  of 
the  nature  of  the  demand  or  defence  intended  to  be  advanced,  and  could 
not  have  been  surprised,  evidence  to  support  such  demand  or  defence 
will  be  received,     Slidell,  C.  J.,  dissenting,  Campbell,  J.  concurring. 

Ibid. 

7.  A  plea  of  payment  which  makes  no  reference  to  the  date  and  manner  of 
payment,  but  which  states  that  at  the  request  of  plaintiff  the  several  sums 
were  paid  to  the  persons  named,  who  were  hands  in  his  employment,  is 
sufficiently  explicit  to  authorize  the  reception  of  proof  to  sustain  the  plea- 

Ward  V.  Acklen,  448. 

8.  A  wife  sued  her  husband  for  separation  of  bed  and»  board ;  the  husband 
responded,  "  that  his  wife  had  been  unfaithful  to  the  marriage  bed ;  that 
she  had  committed  acts  of  adultery  since  her  marriage,  and  even  since 
the  institution  of  the  suit.*^    Ifeld :  The  allegations  of  adultery  were  too 
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yague  to  allow  the  introduction  of  evidence  of  any  specific  act  of  adul- 
tery— no  particulars  of  time,  place  or  person,  being  given. 

Compton  V.  Compton,  499. 

9.  The  plaintiff  charged  in  his  petition,  that  defendant -"  had  debauched  a 
young  woman  who  stood  in  the  relation  of  daughter  and  servant  to  him, 
by  means  whereof  he  lost  her  services  and  was  put  to  great  expense.^* 
There  was  no  allegation  that  either  violence  or  crafl  was  used  by  defend- 
ant Held:  The  nature  of  the  title  by  which  the  plaintiff  sued,  was  not 
disclosed  with  suCBcient  clearness.  WooUn  v.  Geuser,  523. 

10.  A  prayer  for  general  relief  may  be  available  in  certain  cases ;  for  instance, 
it  may  be  aptly  called  in  aid  to  explain  vague  and  obscure  allegations  or 
averments,  but  for  no  other  purpose.  Syer  v.  Bundy,  540. 

See  LKQACT—Simondg  r.  Byme^  98. 
Bee  SBQUUnATiON— ir«a«  r.  St.  DitUr^  119. 
See  OoMmaATioii— 2>ai^  t.  Stone^  126. 
See  CymnicK— Jfaoony.  Wilson^  178. 

Leotntri  t.  McBean^  459. 

PLEDGE. 
1.  Syndic  of  pledgor  alleged,  that  bills  seceivable  were  pledged  and  delivered 
to  defendants  for  simultaneous  advances.  He  neither  impeached  the 
good  faith  of  the  transaction,  nor  showed  by  any  injury  to  creditors,  but 
merely  objected  to  an  informality  in  these  pledges,  by  reason  of  an  omis- 
sion to  endorse  the  bills  receivable,  ^s  prescribed  in  the  Art  3128  C.  C. 
Held:  That  the  syndic  cannot,  upon  a  mere  formality  of  this  sort,  dis- 
turb the  pledge.  Parteey.  Garning^  539. 

POLICE  JURY. 

1.  A  strict  compliance  with  the  law  and  police  regulations  mu.st  be  shown, 

to  legalize  a  sale  of  land  made  to  pay  for  work  done  on  roads ;  and  such 
proceedings  must  be  closely  scrutanized. 

Michel  V.  Police  Jury  of  Terrebonne^  67. 

2.  Plaintiff  built  a  road  on  the  land  of  a  non-resident,  under  a  contract  with 

defendant  Plaintiff  showed  that  in  consequence  of  the  neglect  of  the 
parochial  authorities  to  notify  the  non-resident,  a  proceeding  against  him 
wold  have  been  ineffectual  Held :  That  as  the  proceeding  against  the 
land  would  be  nugatory,  he  might  proceed  at  once  against  the  Police 
Jury.  Ihid, 

PRACTICE. 

1.  An  exception  that  the  petition  shows  no  ground  of  action  admits  the  truth 

of  all  the  allegations  of  the  petition ;  but  if  the  exception  be  overruled, 
the  defendunt  will  have  leave  to  answer  over. 

Eulalie  and  her  Children  v.  Long  &  Mdbry,  9. 

2.  Where  the  usage  proved  is  not  in  conflict  with  the  law,  the  court  may  call 

the  attention  of  the  jury  to  it  Keane  v.  Fisher,  70. 

8.  Citation  to  appear,  or  an  actual  appearance  in  court,  is  indispensable  to 
affect  the  rights  of  a  party  by  judicial  proceedings,  except  in  the  case  of 
creditors,  where  the  law  has  declared  public  advertisement  of  notice  to 
them  to  oppose  an  account,  equivalent  to  citation. 

Augusta  Ins.  Co.  v.  Paehooodj  74. 
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PRACTICE,  (continued), 

4.  After  argument  of  an  exception,  but  before  judgment  thereon,  pbiintiff 
claimed  the  right  of  making  proper  parties  by  amendment,  in  case  the 
exception  should  be  sustained.  Meld:  Plaintiff  had  not  the  legal  right 
to  qualify  the  submission  of  the  exception  to  the  decision  of  the  court. 

N'eBom  V,  B^Armand,  161. 

6.  Under  a  rule  of  the  Fourth  District  Court  of  New  Orleans,  no  amendment 
of  petition  or  answer  can  be  allowed  after  the  case  has  been  set  for  trial. 

Leggett  v.  Potter ^  184. 

6.  After  the  cause  had  been  set  for  trial,  defendant  sought  to  amend  his  an- 

swer and  urge  the  defence  that  the  plaintiff  had  made  an  assignment, 
and  were  no  longer  owners  of  the  note  sued  on.  He  also  stated  under 
oath  that  these  facts  were  not  known  to  the  defendant  at  the  time  of 
filing  his  original  answer.  Held. :  That  the  affidavit  was  defective  in  not 
stating  that  the  facts  were  not  known  to  defendant  before  the  eatue  was 
set  for  trial  Ibid. 

7.  Where  the  proceedings  are  ex  parte,  and  without  notice  to  the  party  whose 

rights  are  to  be  affected,  the  forms  of  law  must  be  strictly  complied  with. 

Sh^lden  v.  MilUr,  187. 

8.  The  plaintiff  held  the  appointment  of  the  Governor,  of  liquidator  of  the 

Clinton  and  Port  Hudson  Railroad  Company.  An  exception  to  the  com- 
petency of  the  petitioner  to  hold  the  office  was  taken,  ffeld:  The  court 
will  not  go  behind  the  appointment,  and  upon  a  collateral  issue  scrutin- 
ize the  qualifications  of  the  person  appointed.    Haynes  v.  Carter,  265. 

9.  In  an  action  by  the  liquidator  for  a  contribution  to  pay  the  debts  of  the 

company,  against  third  possessors  of  property  mortgaged  for  the  pay- 
ment of  the  stock,  the  amount,  as.sumed  by  him,  necessary  to  be  contri- 
buted, by  each  share  of  the  capital  stock,  need  not  be  fixed  with  math- 
ematical precision,  and  can  only  be  enquired  into  on  a  trial  of  the  merits. 

Ibid. 

10.  It  is  settled  at  the  common  law,  that  service  on  all  the  members  of  a  com- 

mercial firm  individually,  is  necessary  to  bring  the  parties  into  court, 
whether  the  institution  of  the  suit  was  before  or  after  the  dissolution  of 
the  partnership.  Walworth  v.  Ilenderfion,  889. 

11.  In  an  action  against  the  members  of  a  commercial  partnership,  where  only 

one  member  was  served  with  process,  and  the  attorney  employed  by 
him  appeared  for  the  defendants  generally,  and  judgment  was  rendered 
against  all  of  the  defendants — Held:  That  such  a  judgment  in  Missis- 
sippi was  regular,  and  could  only  be  inquired  into  by  the  defendants 
who  were  not  served  with  process  making  affidavit  of  that  fact,  and  that 
they  never  employed  the  attorney,  and  on  showing  also  that  they  had  a 
good  and  legal  defence  to  the  action  of  which  they  might  have  availed 
themselves  if  notice  had  been  given.  Ihid. 

12.  The  following  agreement  is  sufficient  as  a  confession  to  authorize  a 
judgment  against  the  oBligors  and  dispenses  with  service  of  citation  and 
petition  :  "  We  waive  citation  and  service  of  petition,  and  confess  judg- 
ment according  to  the  prayer  of  the  petition  of  M.  F.  Bdbin  within,  for 
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the  sum  of  three  hundred  and  thirty -five  dollars  and  ninety-two  cents, 
with  interest  thereon  at  the  rate  of  eight  per  cent,  per  annum,  from  the 
first  of  January,  1849,  until  paid,  and  costs  of  suit,  with  stay  of  execu- 
tion until  the  1st  of  December,  1849.  March  16, 1849.  (Signed)  James 
C.  Dawson,  Mary  Ann  Dawson."  Dawson  v.  Bahin^  357. 

13.  L.  hired  a  slave  to  S. ;  the  slave  absconded,  and  L.  brought  suit  against 

S.  for  its  value.  S.  pleaded  that  since  the  hiring  he  had  discovered  that 
the  slave  was  free.  L.  then  called  his  vendor  in  warranty,  who  excepted 
to  the  proceeding.  Held:  L.  had  no  right  to  call  his  vendor  in  war- 
ranty, although  it  was  not  improper  to  give  him  this  judicial  notice  of 
the  allegation  of  the  freedom  of  a  slave  which  he  had  sold. 

Lush  v.  Svcan^  367. 

14.  A  defendant  cannot  be  bound  by  a  judgment  where  no  judgment  by  de- 

fault was  rendered  and  no  issue  joined.      Succession  of  Whitlen^  417. 

15.  The  verdict  of  the  jury  was  for  $4000,  "  value  of  paraphernal  property," 

and  the  decree  of  the  court  was :  That  the  plaintiff  recover  of  the  de- 
fendant $4000,  "  being  the  amount  of  her  paraphernal  property  received 
by  him  and  in  his  possession."  Held:  The  judgment  is  a  substantial 
compliance  with  the  requirements  of  the  law,  and  is  suCBciently  respon- 
sive to  the  verdict.  De  Young  v.  De  Young ^  645. 

16.  "Where  a  proceeding  was  had  by  rule  to  annnul  an  execution,  and  no  ob- 

jection was  urged  in  the  court  below,  it  is  too  late  to  make  it  in  the  Su- 
preme Court  Conery  v.  llano,  587. 

Se«  kmJi^^— Roman  y.  FortAaU^  19. 

State  T.  MuMoon,  84. 
See  Jury— 5frt«tf  ▼.  Gates,  94. 
See  AoKST—BeaUy  v.  Tete,  129. 
See  Deposition— /VrW&^T  y.Latting,  1(J9. 
See  HusBAXD  and  Vfm—Gilmore  r.  GUmore,  19T. 
See  CtJRATOB  AD  noc—Stt^ph^n9  v.  Grcnes,  289. 
See  IsJcscTioH— .S'tote  V.  Judge  of  Vie  2d  Did.  o/N.  0.,  801. 
See  Action— C/wian  v.  £x^»<-u(ors  of  JfcDonogh,  802. 
Boss  V.  CnocJkett,  887. 

PRESCRIPTION. 

1.  A  slave  may  acquire  a  prescriptive  title  to  his  liberty  under  Article  8510 

of  the  Civil  Code.         Eulalie  and  Iter  Children  v.  Long  tt  Mahry,  9. 

2.  I'his  was  an  action  on  a  promissory  note  to  which  defendant  plead  pre- 

scription. The  proof,  to  sustain  the  plea,  was  that  the  note  was  exhib- 
ited to  defendant  and  inquiry  made  as  to  what  he  would  do  in  regard  to 
it ;  defendant  answered  he  would  not  pay  it ;  that  it  was  a  debt  of  A.  L. 
Addiwn  A  Co.  [of  which  firm  defendant  was  a  member] ;  that  they  had 
compromised  nearly  all  their  debts  at  fifteen  cents  on  the  dollar ;  that  he 
was  willing  to  pay  that  amount  on  the  face  of  the  note  and  take  it  up, 
but  that  he  would  not  pay  any  more.  The  witness  could  not  state  whe- 
ther defendant  used  the  word  debt  or  note,  or  whether  he  used  either, 
when  alluding  to  it  as  one  of  the  obligations  of  the  old  house  of  -4.  X. 
AddUon  &  Co.  UfUl :  This  was  not  a  sufficient  acknowledgment  to 
interrupt  prescription.  Lackey  v.  MacmurdOy  15. 
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8.  The  interruption  of  prescription  affects  the  rights  and  obligations  of  the 
parties  to  the  contract  The  proof,  therefore,  of  the  assent  to  such 
change  on  the  part  of  the  debtor,  should  be  clear  and  unequivocal ;  the 
assent  need  not  be  express — ^it  may  be  inferred ;  but  the  circumstances 
should  be  such  as  to  justify  a  reasonable  presumption  that  the  debtor 
was  willing  so  to  change  his  position  for  the  creditor's  benefit     Ibid. 

4.  Where  a  debtor  proposes  to  compound  with  his  creditors  by  paying  them 

a  certain  percentage  on  their  debts,  he  makes  an  explicit  acknowledge- 
ment of  the  amount  due  to  them.     Ogden^  J.,  dissenting.  Ibid. 

5.  Article  356  of  the  Civil  Code  creates  a  prescription  of  four  years  com- 

mencing from  the  day  of  the  majority,  for  the  action  of  the  minor  against 
his  tutor,  respecting  the  acts  of  his  tutorship. 

Kellar  v.  Ridgeley,  48. 

6.  Under  the  Spanish  law,  property  could  be  acquired  by  prescription  against 

the  crown.  At  least,  we  find  no  exception  in  its  favor,  nor  any  princi- 
ple which  prevents  the  operation  of  the  laws  of  prescription.  Under  our 
Code  we  find  no  express  exception  in  favor  of  the  State. 

Pepper  v.  Dunlap,  187. 

7.  In  order  to  acquire  prescription  by  the  possession  of  ten  years,  founded  on 

a  just  title,  it  is  necessary,  among  other  requisites,  that  the  natural  pos- 
session, which  must  be  acquired  by  the  actual  and  corporeal  detention 
of  the  property,  should  have  preceded  that  of  the  civil  possession. 
Where  a  person  has  once  acquired  the  natural  possession,  the  mere  in- 
tention of  possessing,  suffices  to  preserve  the  civil  possession  in  him,  and 
this  intention  is  always  presumed.  Kittridge  v.  Hehert^  154. 

8.  The  rule  *^  contra  nan  valentem  ageri,^^    cannot  avail  the  plaintiff,  when 

prescription  has  been  acquired  before  the  debtor  absconds. 

Gamble  v.  McClintoet,  159. 

9.  A  promise  to  pay  a  debt  upon  a  condition,  which  has  been  fulfilled, 

amounts  to  a  renunciation  of  prescription.  Ibid, 

10.  Judicial  pursuit  of  the  principal,  interrupts  prescription  as  to  the  sureties. 

C.  C,  8618.  Mullen  v.  Scott,  173. 

11.  Abstracts  of  certificate  of  entry,  attested  by  the  register  of  the  land  office 

to  be  on  file,  and  agreeing  with  the  register  of  sales  and  records  of  his 
ofiice,  if  admissible  in  evidence,  are  insufficient  to  form  the  basis  of  a 
petitory  action ;  and  where  such  was  the  only  evidence  of  title  exhibited 
by  defendant  from  the  United  States,  and  there  was  no  location  shown 
of  land  thus  claimed,  under  the  proper  officers  of  the  Government ; 
Ifeld:  That  defendant  had  not  a  title  translative  of  property  which 
would  sustain  the  plea  of  prescription  of  ten  years. 

Baueron  y.  McRae,  281. 

12.  Change  of  residence  b}'  the  maker  of  a  promissory  note  will  not  interrupt 

prescription — where  such  change  is  known  to  the  plaintiff — and  where 
the  collection  of  the  note  has  not  been  shown  to  be  impracticable. 

Buy  dam  v.  Kinney,  816. 
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13.  S.  B.  died,  leaving  an  infant  child ;  his  widow,  very  shortly  after  his 

death,  lived  in  concubinage  with  W.  R.,  who  took  possession  of  the  pro- 
perty of  the  deceased  and  treated  it  as  his  own,  and  to  whom,  some  years 
later,  she  was  married.  The  property  of  S.  B.  was  never  inventoried  nor 
administered,  nor  did  the  widow  take  out  letters  of  tutorship  of  her  mi- 
nor child  by  the  first  husband.  When  about  twenty-eight  years  of  age, 
the  child  of  S.  B.  sued  the  succession  of  W.  R,  for  her  interest  in  her  fath- 
er's estate,  of  which  he  had  taken  possession.  To  this  action  the  de- 
fendant pleaded  the  piescription  of  four  years,  under  Article  356  of  the 
Civil  Code.  Held:  that  W.  R.  was  in  no  sense  a  tutor,  but  rather  a 
self-constituted  agent  or  intermeddler,  and  that  the  prescription  of  four 
years  was  inapplicable.  Succession  of  Regan ^  364. 

14.  Plaintiffs  sued  on  a  promissory  note;  and  on  motion  of  their  counsel,  it 

was  ordered  *Hhat  judgment  be  rendered  against  plaintiffs  as  in  case  of 
nonsuit"  Held:  that  this  was  a  voluntary  discontinuance  of  plaintiffs' 
suit  under  Article  3485  of  the  Civil  Code,  and  therefore  the  interruption 
of  prescription  from  having  instituted  the  suit,  shall  be  considered  as 
never  having  happened,  although  it  appeared  probable  from  the  record 
that  the  discontinuance  was  made  with  the  view  of  reviving  the  suit  un- 
der more  favorable  auspices.  DennintounY.  Rist,  46^. 

9ee  Corporations— *S¥ari;  v.  Burk^  841, 
See  SnpRBMB  Court— 5tori-  t.  Burk^  844. 
See  JPacts  (for  action  on  stale  demand),  476. 

PRESUMPTION. 

See  EviDKKCE—i^-a  v.  Hardy y  547. 

Miihqffy.  D*>tfv^M,  b5(k. 

PRIVILEGES  AND  LIENS. 

1.  The  vendor  cannot  exercise  his  privilege  on  goods  sold  to  the  husband, 

after  they  have  been  purchased  by  the  wife  under  a  seizure  and  sale 
against  the  husband  to  satisfv  her  dowry, 

Seignouret  v.  Gardanne  <fc  Wife^  4. 

2.  R.  B,  «fe  Co.  obtained  judgment  against  G.,  issued  an  execution  under  which 

the  sheriff  seized  a  tract  of  land  and  advertised  it  for  sale  on  a  day  stated. 
By  consent  of  the  parties  the  day  of  sale  was  postponed :  G.  died,  and 
his  administrators  sold  the  land  which  had  been  seized.  Held:  that  as 
there  was  nothing  to  show  that  the  property  continued  to  be  under  the 
operation  of  the  seizure  until  the  opening  of  the  succession  the  seizing 
creditor  had  no  lien  on  the  proceeds  of  sale. 

Succeifswn  of  Gaulden,  206. 

3.  An  artisan  has  a  right  to  retain  the  thing  which  he  has  repaired,  until 

payment  of  the  price  of  the  repairs.  Art  3184  C.  C.  gives  to  the  arti- 
san not  merely  a  privilege,  but  a  right  of  retention. 

Gayarre  v.  Tunnard^  264. 

4.  Plaintiff  leased  from  Municipality  No.  One  **  the  privilege  of  the  ferry  front 

of  Municipality  No.  One."  Held:  if  this  be  an  exclusive  privilege  at  all, 
it  is  only  so  as  regards  the  landing  on  the  left  side  of  the  river — for  the 
opposite  bank  was  no  part  of  the  front  of  Municipality  No.  One,  as  de- 
fined in  the  first  section  of  its  Act  of  incorporation. 

Murphy  v.  Police  Jury,  434. 
84 
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5.  The  privilege  of  a  commission  merchant  or  consignee  for  adyances,  does 

not  attach,  until  the  property  on  which  the  advances  are  predicated  comes 
into  the  possession,  actual  or  constructive,  of  the  party  claiming  the  pri- 
vilege. Hamilton  v.  Campbell^  681. 

6.  A  furnisher  of  materials  who  has  contracted  with  the  undertaker,  has  no 

action  against  the  owner  who  has  paid  the  undertaker.  The  mere  fact 
that  the  proprietor  has  accepted  and  paid  orders  drawn  on  him  by  the 
undertaker  in  favor  of  the  material  man,  does  not  bind  him  beyond  his 
actual  acceptances.  Moores  v.  ffeinn,  549. 

See  Stoppaoi  nr  TnAVsmj—MdnhaU  y.  FaU^  98. 

See  Domcii^— TAom  t.  7V«m,  881, 

See  f^xLX—NeUon  r.  Simpson,  811. 

See  Q^wMaauan^JfeSiM  r.  Awttn^  84M). 

PUBLIC  LANDS. 

1.  The  plaintiffs  claimed  several  parcels  of  land,  some  of  them  by  viKue  of 
patents,  others  by  virtue  of  entries  for  which  patents  had  not  issued. 
The  defendant  claimed  the  same  land  under  certificates  of  confirmations 
by  the  Register  and  Receiver  of  the  Land  Office,  embraced  in  their  re- 
ports, confirmed  by  Acts  of  Congress  anterior  to  the  dates  of  the  patents 
and  entries.  The  plaintiffs  contended  that  the  boundaries  of  the  defend- 
ant's claims  were  vague  and  uncertain,  and  required  to  be  fixed  by  offi- 
cial surveys  to  complete  the  title  to  any  land  whatever.  Held:  The  con- 
firmations which  conflict  with  the  plaintiff  *s  patents  and  entries,  were 
susceptible  of  a  precise  and  definite  location  by  reference  to  the  previous 
surveys  which  were  on  file  in  the  Register's  office.  From  them  it  ap- 
peared that  the  lands  entered  by  the  defendant  were  necessarily  em- 
braced within  the  boundary  of  the  confirmations — and  such  being  the 
case,  the  Acts  of  Congress  confirming  the  claims  reported  on  favorably 
by  the  commissioners,  are  equivalent  to  patents.  It  was  the  duty  of  the 
government  to  cause  resurveys  to  be  made,  so  as  to  separate  the  private 
claims  of  defendant  from  the  rest  of  the  land  embraced  in  the  township. 
The  failure  to  do  so  could  not  prejudice  the  defendant  nor  the  plaintiffs 
under  subsequent  entries.  Beatty  v.  Michoji^  102. 

%  When  confirmations  correspond  substantially  with  the  description  of  the 
land  in  the  certificates  of  confirmation,  it  must  be  presumed  that  the 
confirmations  were  made  in  reference  to  them.  Ihid. 

3.  A  party  who  enters  land  subsequent  to  the  confirmation  of  the  claim  of 

another  to  it,  is  entitled  to  no  other  notice  than  that  which  the  govern- 
ment should  give  by  causing  the  confirmed  claims  to  be  truly  entered  on 
the  township  map.  Ibid, 

4.  The  patent  for  lands  issued  under  the  authority  of  the  United  St«'es,  is 

conclusive  evidence  of  their  severance  from  the  public  domain,  and  of 
the  divestiture  of  title  from  the  United  States,  which  may  have  remained 
in  them  notwithstanding  a  sale  and  receipt  of  the  price  by  its  officers. 
But  the  issuing  of  the  patent  does  not  affect  any  rights  subsisting  be- 
tween third  persons  and  the  patentee,  growing  out  of  contracts  iio  rela- 
tion to  the  land  covered  by  the  patent    The  patent,  to  whomsoever 
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issued,  inures  to  the  benefit  to  the  party  to  whom  the  patentee  is  bound 
to  convey  it,  or  for  whose  use  he  ought  in  law  to  hold  it. 

Pepper  et  al.  v.  DunZap^  137. 

5.  It  is  true  there  is  a  statute  of  the  United  States  against  the  survey  and 

settlement  of  the  public  lands,  by  individuals,  passed  in  1840.  But  since 
that  period,  the  policy  of  the  government  on  this  subject,  has  been  en- 
tirely changed,  and  has  tended  to  encourage  actual  settlers  on  the  public 
lands ;  and  the  several  preemption  Acts,  and  those  for  the  relief  of  set- 
tlers, are  in  this  sense,  and  the  whole  legislation  of  Congress  is  in  that 
direction.  It  seems  to  be  a  necessary  consequence  of  this  policy  on  the 
part  of  the  government,  that  courts,  in  determining  on  the  rights  of  indi- 
viduals under  it,  should  act  concurrently  with  it.  Ihid, 

6.  A  confirmation  by  an  Act  of  Congress  amounts  only  to  a  relinquishment 

of  all  claim  on  the  part  of  the  United  States,  leaving  the  title  as  it  would 
have  been  under  the  former  government       Kittridge  v.  Heberty  164. 

7.  Until  a  patent  issues,  the  title  of  the  United  States   is  not  divested,  but  is 

still  under  the  control  of  the  land  department,  which  may  cancel  a  sale 
or  set  aside  an  illegal  entry,  and  its  action  cannot  be  reviewed  by  a  State 
court  Ihid, 

8.  The  proviso  to  the  Act  of  3d  March  ,1811,  declares  that  until  the  final  de- 

cision of  Congress  thereon,  no  tract  of  land  shall  be  offered  for  sale,  the 
claim  to  which  has  been  in  due  time  and  according  to  law  presented  to 
the  Recorder  of  land  titles  in  the  District  of  Louisiana.  A  claim  to  the 
land  in  controversy  was  made  in  1836,  and  prosecuted  until  1844,  when 
patents  issued.  The  plaintiff's  claim  rested  on  entries  made  in  1839. 
Held:  That  under  the  proviso  of  the  Act  of  3d  March,  1811,  no  entry  of 
the  land  could  be  made,  a  claim  for  it  being  then  pending.  And  by  the 
Court: — The  entries  made  in  1839,  in  which  the  floating  claims  of  the 
plaintiff  originated  were  in  violation  of  law — null  and  void. '  And  as 
floating  claims  are  liable  to  the  same  disabilities  as  the  original  preemp- 
tion from  which  they  are  derived,  the  nullity  extends  to  them. 

Millaudon  v.  Poydras^  438. 

QUIT  CLAIM. 

1.  A  person  receiving  a  quit  claim  does  not  thereby  acknowledge  the  party 
granting  it  to  be  the  true  owner  of  the  property. 

OaiUard  v.  Nicolas^  176. 

REDHIBITION. 

1.  The  circumstance  that  a  slave  is  not  a  cook  docs  not  constitute  a  redhibi- 
tory defect,  unless  that  quality  was  the  principal  motive  for  the  pur- 
v.aase.     C.  C.  2507.  Bnhhr  v.  Mcffatto7i,  192. 

RES  JUDICATA. 

1.  Some  of  the  heirs  of  M.  brought  suit  against  the  others  for  a  partition 
"nd  prayed  that  the  court  would  allow  certain  charges  and  expenses 
./hich  had  been  incurred  in  the  administration  ;  among  other  items,  one 
of  $2000  in  favor  of  G.  S.  S.  Judgment  having  been  rendered  for  this 
sum,  one  of  the  heirs,  T.  M.  G.,  the  present  defendant,  appealed.     The 
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Supreme  Court  reduced  the  judgment  to  $1000.  Pending  the  appeal, 
the  judgment  was  assigned  to  the  present  plaintiff*,  who  sued  T.  M.  G. 
for  $2000,  to  which  he  pleaded  the  judgment  against  him  for  $1000  as 
res  judicata.  The  plaintiff  responded  that  the  judgment  was  rendered 
in  a  cause  to  which  G.  S.  S.  was  no  party.  Plea  of  re»  judicata  sus- 
tained— and  Ileld :  The  assignee  of  a  litigious  right,  cannot  claim  to  be 
a  stranger  to  the  suit  pending.  A  defendant  in  whose  favor  such  suit 
shall  be  decided,  aflcr  the  assignment,  cannot  be  forced  to  litigate  the 
matter  over  again  with  plaintiff's  assignee. 

Bisland  v.  Griffin,  150. 

See  SoRKTT-JTu^Jfvtv.  Scott,  178. 

SALE. 

1.  A  purchaser  cannot  be  compelled  to  complete  the  sale  in  conformity  with 

the  proces  rerbal  of  the  auctioneer,  when  the  proces  verbal  varies  both 
from  the  advertisement  and  the  order  of  sale. 

Burk  v.  His  Creditors,  1. 

2.  Until  the  thing  sold  is  delivered  to  the  buyer,  the  seller  is  obliged  to  guard 

it  as  a  faithful  administrator.  C.  C.  2443.  But  where  the  buyer's  agent 
places  the  thing  purchased  in  an  exposed  condition  and  it  is  damaged, 
the  purchaser  cannot  recover.  Fearn  v.  Malthy  &  Co.,  8. 

8.  A  sale  is  not  divested  of  its  character  as  a  cash  sale  by  a  delivery  before 
payment.  Keane  v.  Fisher,  70. 

4.  Where  a  vendor  who  sells  goods  for  cash  consents  that  the  purchaser  may 

ship  them  before  payment,  he  cannot  hold  the  purchaser  liable  for  dis- 
posing of  the  goods  before  payment,  under  the  10th  section  of  the  Act 
of  1840,  entitled,  an  Act  to  abolish  imprisonment  for  debt.  Jbid. 

5.  Where  the  quantity  of  land  is  not  mentioned  in  the  title  and  no  boundary 

is  given  in  the  rear,  the  sale  cannot  be  considered  as  one  per  atersionem, 
except  so  far  as  to  entitle  the  purchaser  to  take  all  the  land  between 
the  boundaries  designated  on  the  front ;  and  the  plaintiff  cannot,  under 
a  title  which  calls  for  '*  twenty-five  arpents  or  more  in  depth,"  extend 
the  rear  line.  Landry  v.  Tullier,  100. 

6.  Where  the  description  of  the  land  is  by  reference  to  the  adjoining  tene- 

ments, and  it  is  sold  from  boundary  to  boundary,  no  action  can  be  main- 
tained for  a  diminution  of  price  on  account  of  a  deficiency  of  quantity. 
C.  C.  2471,  850.  Nichols  v.  Adams,  117. 

7.  The  vendor  being  without  fraud — the  vendee  cannot  resist  the  payment 

of  the  price  for  defect  of  title,  when  he  himself  ha.<*  perfected  the  title 
bv  improper  and  deceitful  means — the  object  of  which  was  to  prevent 
the  recovery  of  the  purchase  money.  Under  such  circumsUnces,  the  ven- 
dee is  only  entitled  to  a  credit  for  the  money  paid  by  him  to  perfect  the 
^\^\q  Pepper  v.  Dunlap,  187. 

8.  A  purchaser  who,  as  part  of  the  consideration  of  his  purchase,  stipulated 

with  his  vendor  to  pay  a  debt  due  by  him,  may,  when  sued  by  the  per- 
son to  whom  the  debt  was  due,  set  up  the  same  equities  that  he  has 
against  the  vendor  himself.     The  creditor  and  the  person  to  whom  the 
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debt  was  due  might,  by  consent,  change  the  relation   under  the  stipula- 
tion and  thus  cut  off  the  equities. 

Union  Bank  of  Louisiana  v.  Bowman^  195. 

9.  The  delivery  which  is  essential  to  vest  a  complete  title  in  the  transfer- 
ree,  afi  regards  third  persons,  of  a  debt  not  evidenced  by  a  negotiable 
instrument,  is  effected  by  giving  notice  to  the  debtor,  of  the  transfer 
having  taken  place.  C.  C.  2613.  The  knowledge,  which  it  is  shown 
the  judgment  debtor's  attorney  of  record  had  of  the  transfer,  does  not 
answer  the  requisite  of  the  law  in  this  respect. 

Adams  v.  Henning,  225. 

10.  Where  the  quantity  of  land  is  not  expressed  in  the  title,  it  may  be  estab- 

lished by  proof  of  the  possession  which  the  party  has  had  under  it  C. 
C.  845.  Furl  v.  Miles,  270. 

11.  Parol  evidence  is  admissible  to  establish  the  boundaries  and  limits  assign- 

ed by  the  plaintiff  himself,  who  was  the  vendor  of  both  tracts.  C.  C 
840.  Ibid, 

12.  Plaintiffs  sold  certain  bales  of  cotton  to  defendant,  upon  which  P.  &  C, 

made  advances,  received  the  bills  of  lading  and  warehouse  receipt,  and 
took  possession  of  the  cotton.  Defendant  did  not  pay  for  the  cotton, 
and  plaintiff  sequestered  the  cotton,  claiming  vendor's  privilege.  P.  & 
C.  bonded  the  cotton.  Subsequently  other  creditors  of  defendant  sued 
out  attachments.  P.  &  C.  shipped  tho  cotton  to  Liverpool.  After 
reimbursing  themselves,  there  was  a  balance  in  the  hands  of  P.  &  G. 
By  the  Court:  This  balance  Phren,  Clcgg  &  Co.  hold  for  defendant  or 
for  any  of  his  creditors  to  whom  the  court  may  adjudge  it  Their  pos- 
session is  not  a  possession  adverse  to  that  of  the  plaintiff's  vendee.  The 
proceeds  of  the  goods  represent  the  goods,  at  least  for  the  surplus  due 
defendant  in  account  cuiTent  Ifelson  v.  Simpson,  311. 

13.  If  the  vendee  sell  the  goods  before  he  has  paid  for  them,  the  money  due 

by  the  second  vendee  will  represent  the  goods,  and  the  first  vendor's 
privilege  will  attach  thereon.  Ibid, 

14.  Simulated  sale  set  aside.     Attempt  by  fraudulent  vendor  to  screen  his 

property  from  his  creditors,   will  avail  no  person  who  is  party  to  the 

fraud.  Eousseau  v.  Lum,  325. 

• 

15.  A.  furnished  and  occupied  a  room  in  the  house  in  which  B.  the  lessee,  re- 

sided. A.  sold  his  furniture  to  B.,  who  did  not  remove  it  from  the  house. 
Held :  The  delivery  was,  in  contemplation  of  law,  complete,  notwith- 
standing the  furniture  remained  in  the  same  house. 

Tmjlor  V.  Freret,  437. 

16.  Tho  reference  to  a  plan  in  an  act  of  sale  makes  the  plan  as  much  a  part 

of  the  act  as  if  appended  to  it  Buisson  v.  McNeil,  445. 

17.  A  purchaser  of  property  subject  to  a  lease,  is  entirely  unaffected  by  the 

contract  of  lease,  unless  it  has  been  reduced  to  writing. 

Brown  v.  Martin,  504. 

18.  Tn  actions  of  homage,  a  dividing  lino  long  established  between  the  par- 

ties, and  referred  to  in  the  proces  verbal  of  sale  of  the  plantation  to  the 
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plaintiff,  will  be  taken  as  the  true  one,  in  preference  to  running  a  new 
line  more  in  accordance  with  the  calls  and  distances,  and  which  gives 
to  plaintiff  a  larger  boundary.  Lemoin  v.  Mancla,  615. 

19.  A  transfer  of  cotton  on  the  black  book  of  the  cotton  press,  is  a  symboli- 
cal delivery.  Hamilton  v.  Campbell^  531. 
19.  The  rights  of  a  vendee  are  not  affected  by  a  notification  of  an  adverse  claim, 
after  the  sale  is  completed,  and  he  has  paid  his  money  and  issued  his 
note.  8yer  v.  Bundy^  540. 

See  ^ymac^—Robari  ▼.  SaukU,  29. 

Qayow  r.  DdaroderiOy  27dw 
See  E6T0PPKi^-^<a^  ▼.  Orleans  UfarDigaium  Company^  40. 

Bank  qf  LouMana  v.  Ford,  299. 

Armorer  t.  0am,  242. 
Bee  Pouci  Jviit— Michel  v.  Police  Jury  <^  TerrebonSt  67. 
Bee  OouMTnt  hsmM-Slark  v.  Broom,  69. 
Bee  CoMMUHiTT— ^ti^tMto  Inmirance  Co.  y.  Packvoood,  74. 
Bee  Stoppaqb  ir  Thaksitu— Jfor«Aa0  ▼.  FaU,  92. 
See  Judicial  ^MX—D'Aren4bcurg  ▼.  Chawa4n,  98. 
Bee  Hu.sBAMD  and  Yfinr—Lebeau  r.  Jewell^  168. 
Bee  Rkdhibitiom— i^uA^  t.  McHaUon,  192. 
See  WARRAMTT~2>tt/E^  v.  BoyHn,  295. 
Bee  UsusT— jri2b  y.  Crocker,  8S4. 
Bee  Patmbxt  (Impctatiom  viir)Smithy,  2feUle»,  455. 

SALE,  JUDICIAL. 

1.  Lesion  is  no  ground  for  the  rescission  of  a  judicial  sale. 

D^ArensbourgY,  Ghawoin^  f«8. 

2.  The  irregularities  of  a  judicial  sale  are  cured  by  monition.  Ihid, 

8.  Property  seized  in  execution  shall  not  be  adjudged  at  the  first  crying,  if 
the  price  offered  does  not  reach  two-thirds  of  the  appraisement  C.  P. 
680.  SUel  V.  Smith,  171. 

4.  Judgment  was  rendered  in  favor  of  plaintiff  against  defendant  in  the  State 
of  Mississippi.  Under  a  statute  of  that  State,  the  clerk  of  the  court 
which  rendered  the  judgment,  seized  and  sold  it  for  the  payment  of  his 
costs.  The  defendant  purchased  it  Held :  That  it  is  competent  for 
the  Supreme  Court  to  examine  the  regularity  of  the  proceedings  under 
which  the  judgment  was  sold.    The  sale  was  void : 

3heldm  v.  MiUer,  187. 

6.  Ist  Because  the  description  of  the  suit  in  the  execution  issued  by  the 
clerk,  did  not  describe  correctly  the  judgment  which  was  to  be  sold. 

IbicL 

6.  2d.  Because  the  record  does  not  show  that  the  defendant  paid  the  amount 

of  his  bid  for  the  judgment  Ibid. 

7.  8d.  Because  the  Sheriff  made  no  assignment  of  the  judgment  to  the  de- 

fendant, as  required  by  the  statute.  Ibid, 

8..  In  proceedings  for  partition,  experts  were  appointed,  who  reported  that 
the  property  could  not  be  conveniently  divided  in  kind,  whereupon  the 
court  ordered  a  sale  at  public  auction.  The  husband,  who  represented 
his  wife  in  the  partition,  assisted  in  fixing  the  terms  of  sale,  and  also  at 
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the  sale  itself.  The  proceedings  were  held  to  be  regular,  and  the  con- 
duct of  the  husband  regarded  as  an  execution  of  the  judgment  on  be- 
half of  the  wife,  under  Art  612  C.  P.  Gilmore  v.  Qilmore,  197. 

9.  The  absolute  prohibition  to  sell  under  the  price  of  estimation  only  exists 
in  the  case  of  minors.  Ihid. 

10.  The  nullity  resulting  from  a  judicial  sale  on  which  the  price  bid  does  not 

exceed  the  prior  conventional  mortgages  is  relative  only. 

Whitehead  v.  Wiley,  214. 

11.  Article  684  of  the  Code  of  Practice  declares,  that  if  the  price  bid  at  the 

Sheriff's  sale  does  not  exceed  the  amount  of  mortgages  having  a  pre- 
ference over  the  seizing  creditor,  "  the  adjudication  shall  be  null."  This 
is  a  prohibitory  law,  and  whatever  is  done  in  contravention  of  a  prohibi- 
tory law  is  void,  although  the  nullity  be  not  formally  pronounced  by  the 
law  itsel£     Buchanan^  J.,  dissenting.  Tbid, 

12.  A  purchaser  in  good  faith,  to  whom  property  has  been  adjudicated,  for  a 

price  less  than  the  mortgages,  having  a  preference  over  the  seizing  cre- 
ditor, cannot  be  compelled  to  give  up  the  property  without  being  re- 
funded the  price  which  he  has  really  paid.     Buchanan^  J.,  dissenting. 

Ibid, 

13.  Property  sold  under  a  twelve  months'  bond  may  be  adjudicated  for  what- 

ever it  will  bring,  but  if  there  are  anterior  special  mortgages,  such  mort- 
gages form  an  essential  part  of  the  price  and  there  can  be  no  adjudica- 
tion unless  the  amount  bid  is  sufficient  to  discharge  sucli  anterior  mort- 
gages ;  but  an  adjudication  for  less  than  the  prior  special  mortgages  is 
a  relative  nullity  and  one  who  was  neither  the  owner  of  the  property 
nor  had  any  real  right  in  it,  must  show  fraud,  and  injury  to  him  result- 
ing from  such  fraud  to  entitle  him  to  annul  it 

Whitehead  v.  Cramer,  216. 

14.  The  notice  and  advertisements  of  the  sale  of  property  for  the  payment  of 

the  expenses  of  making  a  levee,  under  the  summary  pr<A;eedings  of  1887, 
must  contain  the  owners  names,  when  they  can  be  ascertained. 

Jeaunin  v.  Millaudon,  223. 

15.  A  purchaser  at  a  probate  sale,  cannot  be  compelled  to  take  property  and 

pay  the  price,  where  he  can  show  that  the  title  to  the  property  is  not 
good.  SueeeMiono/  White,  232. 

16.  A  purchaser  cannot  acquire  title  to  property  pending  an  action  to  subject 
the  property  to  the  claim  of  another.  Cantereau  v.  Laeaze,  257. 

17.  A  purchase  made  at  a  Sheriff's  sale  by  one  whose  unauthorized  conduct 

was  calculated  to  defeat  the  rights  which  the  plaintiff  was  seeking,  by 
legal  means,  to  enforce  on  the  property  of  his  debtor,  will  be  set  aside. 

Wood  V.  Hennen,  264. 

18.  To  establish  a  title  under  a  sale  by  virtue  of  a  writ  of  ^.  fa,,  no  other 

part  of  the  record  need  be  produced,  it  being  for  the  party  questioning 
the  validity  of  such  sales,  to  prove  by  other  parts  of  the  record,  the  ir- 
regularities on  which  he  relies  to  destroy  the  presumption  of  omnia  rite 
o4ita.  Purl  V.  Miles,  270. 
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19.  Seizure  and  sale  of  a  promissory  note — spending  suit  on  the  same,  notice 

of  seizure  was  given  to  the  attorney  at  law  of  defendants  Held :  In- 
sufficient and  sale  invalid.  The  notice  required  to  be  given  by  the  654th 
Article  of  the  Code  of  Practice,  to  the  defendant  in  execution,  must  be 
given  to  the  debtor,  or  his  authorized  agent,  or  perhaps,  in  case  of  the 
absence  of  the  debtor,  who  is  unrepresented,  to  an  attorney  quod  hoc 
negotium,  appointed  by  the  court.  Ball  v,  Crockett,  293. 

20.  Such  a  description  of  property  in  a  Sheriff's  deed,  as  "square  No.  19,  sit- 

uated in  Blooniingdale,"  is  insufficient  St/er  v.  Bundy,  640. 

2L  Where  title  is  set  up  under  a  Sherifi'^s  sale  for  taxes,  it  is  essential  to 
show  an  assessment  according  to  law.  J  bid. 

22.  A  purchaser  at  a  judicial  sale,  who,  before  paying  the  price  or  entering 
into  possession  of  the  thing  purchased,  discovers  illegalities  in  the  pro- 
ceedings which  have  led  to  the  sale,  calculated  to  throw  a  cloud 
upon  his  title,  may  refuse  to  execute  the  purchase.  But  the  burthen  of 
proving  the  illegalities  will  be  upon  him. 

Snccemon  of  GoMen  v.  Palfrey,  660. 

28.  When  third  persons  seek  to  annul  a  judicial  sale,  it  is  essential  for  them 
to  show  that  they  have  been  injured  by  the  sale ;  otherwise  they  have 
no  right  to  interfere  with  it  Rightor  v.  Slidell,  602. 

8«e  pRiviLBGKs  AND  lAKxn—SucceMion  <^  Oauldin^  205. 

See  Injunction— ^Vor^yan  v.  MeMick^n^  208. 

See  Estoppel— AW/ofiT  v.  McMuU^,  226. 

See  PAKTNKfun  AND  V KKT'SKBauiv—Oppenkeim  v.  Looris^  261. 

Bee  Skizurk  and  Salk — Tufts  Y.  Betird^  810. 

See  Lynch  v.   I^-eki^^  606. 

SEIZURE  AND  SEIZURE  AND  iSALE. 

1.  An  order  of  seizure  and  .sale  cannot  be  granted  without  evidence  of  the 

assignment  of  the  note,  or  mortgage — both  of  which,  to  justify  proceed- 
ings via  executirg^  should  be  made  to  appear  by  authentic  act  The 
Judge  can  take  cognizance  of  no  matter  resting  en  pais. 

Tvfta  V.  Beard,  810. 

2.  The  proper  mode  of  seizing  a  debt  existing  in  the  form  of  a  judgment,  is 

a  notification  of  seizure  by  the  Sheriff  to  the  judgment  debtor. 

Rightor  v.  Slid^ll,  602. 

See  ACTtoTf—Dewftn/  v.  Cann^na,,  180. 
See  »\\VM\¥f—Mithoff  \.  Dru^s,  550. 

SEQUESTRATION. 

1.  The  affidavit  for  sequestration  was  in  these  words:  "He,  said  affiant,  fears 

that  the  defendant,  Angmte  St.  Dizier^  will  conceal,  part  with,  or  dis- 
pose of  the  fiatboat  and  lumber,  claimed  in  the  within  petition,  during 
the  pendency  of  thi.s  suit"     Held  to  be  sufficient 

Welh  V.  Si.  Dizier,  119. 

2.  A  prospective  insolvency  affords  no  ground  for  proceeding  by  injunction  and 

sequestration  against  a  debtor.  Barriers  v.  Fente,  686. 

3.  The  remedy  of  sequestration  being  a  rigorous  one,  cannot  be  extended  by 

implication  to  ca.ses  not  contemplated  by  the  law  maker.  Ihid. 
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SERVITUDE, 

1.  The  founders  of  the  town  of  CarroHton,   when  they  caused  the  original 

plan  of  the  McCarty  plantation  to  bo  ma  Ic — dividing;  it  into  squares  or 
portions  of  land,  numbered  and  bounded  by  streets  and  avenues — and 
offered  it  at  auction  to  the  public,  clearly  intended  to  give  it  the  charac- 
ter and  destination  of  suburban  property,  and  no  one  holding  squares 
ami  pieces  of  ground  described  in  his  title  with  reference  to  this  plan, 
which  has  been  the  subject  of  legislative  rocognitiou,  can  consistently 
with  his  own  title,  the  manifest  intention  of  his  authors,  and  the  rights 
of  other  citizens  who  have  boug'it  on  the  faith  of  the  same  declared  in- 
tention and  appropriation,  dispute  the  public  character  of  the  portion  of 
the  land  so  reserved  for  streets  and  avenues,  whenjver  the  corporation 
of  CarroHton  shall  consider  the  proper  time  has  arrived  for  having  them 
opened.  The  plaintiff  must  be  considered  as  having  bought  his  proper- 
ty, with  reference  to  this  ultimate  exercise  of  power.   • 

Biirthe  v.  BlaJce,  244. 

2.  The  plaintiff  sued  the  defendants  as  joint  proprietors  pf  an  adjoining  lot, 

for  one  half  the  cost  of  a  party  wall.  Held:  Where  the  defendants 
purchased  the  lot  after  the  wall  ha  1  been  reconstructe  i  and  pai.i  for  by 
plaintiffs,  and  their  vendor  testified  thit  ho  made  no  arrangement  either 
with  his  vendor,  or  with  the  defen  lants  about  the  payment  of  the  party 
wall,  and  there  was  no  evidence  before  the  court  that  the  defendants  had 
subsequently  vsed  the  party  wall  thus  reconstructed,  there  should 
be  a  judgment  as  of  nonsuit  By  the  Court — It  is  unnecessary  now  to 
decide  whether  a  privilege  would  arise  upon  the  ajljoining  proprietors 
using  a  party  wall  reconstructed  before  he  acquired  the  adjoining  es- 
tate ;  or  whether,  if  his  vendor  had  used  the  reconstructed  wall  before 
selling,  there  would  be  a  privilege  following  the  property  sold  into  the 
ban  Is  of  such  venloe.  D%ni%  v.  Marshall^  480. 

See  ^yvDK%c%—puncan  t.  Ijiihouin^^  49. 

SHERIFF. 

1.  A  sheriff  sold  property  under  a  fi.fa;  II.  purchased  it,  and,  alleging  that 

he  was  owner  of  the  judgment,  the  sherifif  credited  the  writ  with  the 
amount  of  it,  and  made  him  a  deed.  The  assignment  of  the  judgment 
had  not  been  made  of  record,  and  no  order  of  subrogation  had  been  en- 
tered, and  eventually  it  was  adjudged  to  be  invalid.  Plaintiffs'  attorney, 
before  the  nale,  warned  the  sheriff  if  II.  shpuld  bid  off"  the  property,  n'>t 
to  enter  a  ere  lit  on  the  writ,  but  to  exact  the  money.  JleUl :  That  the 
conduct  of  the  sheriff  in  the  premises,  was  a  breach  of  his  official  duty, 
for  which  both  himself  and  sureties  were  liable.     MuUen  v.  Scott,  178. 

2.  Where  the  plaintiff  in  execition  instructs  the  sheriff  to  make  a  seizure, 

which  renders  it  necessary  for  tho  sheriff"  to  retain  the  writ  beyond  the 
return  day,  in  order  to  affect  the  $ale,  he  will  not  be  liable  for  his  failure 
to  return  it  on  the  return  day.  Lynch  v.  Leckie,  506. 

3.  In  an  action  against  a  sheriff,  by  the  plaintiff  in  execution,  for  releasing  a 

seizure,  the  sheriff  cannot  plea  1  the  illegality  of  the  seizure  in  justifica- 
tion of  the  release,  for  it  was  his  duty  to  make  a  legal  seizure.  But  the 
subsequent  conduct  of  the  plaintiff  may  amount  to  a  ralification  of  the 
release  and  thereby  relieve  the  sheriff  from  liability.  Ibid, 

85 
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4.  Before  releasing  a  seizure  which  he  has  already  made,  and  accepting  a 

surrender  of  property  painted  out  by  the  defendant  in  execution,  it  is 
the  duty  of  the  sheriff  to  use  due  diligence  to  ascertain  whether  the  pro. 
perty  offered  to  him  is  in  such  a  condition  as  to  afford  a  reasonable  pros- 
pect of  its  being  made  available  to  satisfy  the  writ  in  his  hands. 

Ibid. 

5.  A  sheriff  who  releases  a  seizure  made  under  one  writ,  and  gives  an  illegal 

and  unjust  preference  in  favor  of  another^  and  a  subsequent  writ^  will 
be  liable  to  the  plaintiff  in  the  first  execution.  J  bid, 

6.  A  judgment  requiring  a  sheriff  to  make  a  deed  in  conformity  to  his  adju- 

dication, rendered  on  a  rule  taken  against  the  sheriff  for  that  purpose, 
and  not  appealed  from  within  the  time  allowed  by  law,  is  final  and  irre- 
vocable, and  a  deed  made  in  obedience  to  the  order,  will  prevail  against 
a  seizure  of  the  property  made  previous  to  its  execution. 

Mithoffv,  Bewets,  550. 

Bee  Bumrr—MuUen  r.  Seott,  178. 

See  QjLKSisaumxT.—  WoodtDorth  ▼.  Lemm^rman^  624. 

SHIPS  AND  SHIPPING. 

1.  Steamers  are  more  easily  managed  than  sailing  vessels,  therefore  it  is  the 
duty  of  the  masters  of  the  former  to  adopt  such  precautions  as  to  avoid 
collision  with  the  latter ;  and  where  a  collision  occurs,  unless  it  be  shown, 
on  behalf  of  the  steamer,  that  the  accident  was  unavoidable,  with  due 
precautionary  measures  on  its  part,  the  loss  will  fall  on  its  owners. 

Jiestoso  V.  U.  S.  M.  Steaimhip  Co.,  268. 

See  GouNTBR  "LKmoL—Slark  t.  Brown^  09. 

See  Stoppaok  in  Tbamsitu— JfarM^iS  ▼.  IMU^  02. 

SLANDER. 

1.  The  interchange  of  opprobrious  epithets,  and  mutual  vituperation  and 
abuse,  will  justify  a  Judge  in  approving  a  verdict  for  the  defendant,  al- 
though the  slanderous  words  were  proved ;  and  a  verdict  rendered  in 
such  a  case  will  not  be  disturbed  by  the  Supreme  Court 

Fulda  V.  CaldweUy  358. 

SLAVE. 

1.  A  slave  may  acquire  a  prescriptive  title  to  his  liberty  under  Article  3510 

of  the  Civil  Code.         Eulalie  and  her  Children  v.  Long  db  Mabry^  9. 

2.  Slaves  set  free  by  will  are  not  entitled  to  freedom  until  afler  a  compliance 

with  the  formalities  prescribed  by  law  for  the  emancipation  of  slaves. 
Until  these  formalities  are  complied  with,  they  remain  slaves,  and  the 
heirs,  and  not  the  executor,  have  a  right  to  the  possession  of  them  and 
to  their  services  and  labor.  This  possession  does  not  preclude  the  exec- 
utor from  taking  the  necessary  steps  for  their  emancipation. 

Bird  V.  Vail,  176. 

STEAMBOATS. 

Hee  f:?HiP3  and  J^uippino 
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STRAYS. 

1.  A  Parish  Ordinance  of  Iberville  auftiorizes  every  inhabitant,  proprietor  of 

land  in  the  parish,  to  arrest  all  wild  and  mischievous  animals,  and  re- 
quires the  owner  to  give  one  dollar  for  the  prize.  Held :  That  remuner- 
ation can  be  recovered  only  on  proof  that  the  animals  were  wild  and 
mischievous.  Imheaux  v.  Secert^  124. 

2.  A  stray  is  an  animal  found  in  an  unusual  place  for  such  an  animal,  or  an 

animal  that  has  roved  for  some  time  in  a  certain  place,  whose  owner  is 
unknown.  Ibid, 

3.  A  person  who  takes  up  a  stray  has  no  right  to  retain  possession  of  it  until 

the  damages  and  charges  are  paid ;  for  these  he  has  a  direct  action. 

Ibid. 

STOPPAGE  IN  TRANSITU. 

1.  The  transitus  of  goods  is  not  at  an  end  when  they  are  in  the  hands  of  an 
agent  for  transmission  to  the  vendee,  and  on  the  insolvency  of  the  vendee, 
the  vendor  may  retake  them,  although  they  may  have  been  attached  by 
a  creditor  of  the  vendee.  Marnhall  v.  FaU^  9  2. 

SUBROGATION. 

1.  The  legal  subrogation  extends  to  every  case  where  a  person  pays  a  debt 
which  he  has  an  interest  in  discharging.  And  if  the  debt  discharged  be 
by  judgment,  the  court  may  subrogate  such  person  to  the  plaintiff  *8 
judgment  with  the  right  of  execution.         Duchamp  v.  Dantilly^  247. 

SURETY. 

1.  A  sheriff,  who  illegally  credits  the  writ  with  the  amount  bid,  when  in  fact 

no  money  was  paid  to  him,  is  liable  to  the  plaintiff  in  execution ;  but 
where  there  is  a  special  mortgage  on  the  property,  outstanding  at  the 
time,  he  will  only  be  liable  for  the  amount  bid,  less  the  amount  of  the 
special  mortgage.  Afullen  v.  Scott^  173. 

2.  A  judgment  against  a  sheriff  is  not  res  judicata  against  his  sureties,  nor 

docs  it  conclude  them  as  to  the  amount  of  the  sheriff^s  liability  for  which 
they  are  to  respond.  Ibid, 

3.  The  contract  of  suretyship  is  not  to  be  extended  to  any  other  subject,  to 

any  other  pei-son,  or  to  any  other  period  of  time,  than  is  expressed  or 
necessarily  implied  in  it 

Mcintosh  V.  Merchants^  <jfe  Planterti^  Ins.  Co.,  403. 

4.  A  steamer  was  sequestered,  and  released  on  bond.     In  an  action  against 

the  sureties  on  the  bond,  they  pleaded  that  the  steamer  had  been,  sub- 
sequent to  the  sequestration,  seized  and  sold  by  another  creditor,  and 
the  proceeds,  to  the  knowledge  of  plaintiff,  paid  into  court  and  distribu- 
ted among  the  creditors.  By  the  Court :  The  creditor  was  not  bound 
to  resort  to  the  fund  in  question,  and  thereby  involve  himself  in  a  litiga- 
tion with  third  persons,  which,  for  aught  that  appears  to  the  contrary, 
might  have  been  fruitless,  and  which  resort  he  was  not  requested  by  the 
sureties  to  use.  Gordon  v.  Diggs,  422. 

6.  P.  &  L.  having  obtained  an  order  dissolving  an  injunction  which  had 
issued  in  favor  of  Mrs.  Cobb,  she  took  a  suspensive  appeal,  which  the 
Supreme  Court  dismissed,  but  when  the  cnso  ramo  up  on  its  merits,  it 
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affirmed  the  decree  dissolving  the  injunction.  P.  &  L.  sued  the  sureties 
on  the  appeal  bond  of  Mrs.  Cobb,  for  damages  resulting  from  the  injunc- 
tion which  she  had  obtained.  Jleld:  The  sureties  were  not  liable — their 
obligation  being  only  to  satisfy  the  judgment  in  the  case  appealed,  and 
not  one  which  might  aRerwai*ds  be  obtained  in  another  suit  in  the  shape 
of  damages  occasioned  by  an  injunction.  Parham  v.  Cobb^  423. 

See  SHBRirr— jri«22m  t.  SooU,  173. 
•  See  Pakthicrs  akd  pA»TS»jtsuip—6'fc trari  v,  CaldttMj  419. 

SUCCESSION. 

}»  An  heir  who  has  taken  the  benefit  of  the  Bankrupt  Act  is  not  thereby  dis- 
charged from  his  obligation  to  collate  the  advances  received  by  him. 

Succession  of  CueuUv,  96. 

2.  The  claim  for  the  erection  of  a  tomb  over  a  deceased  husband  must  be 
borne  by  his  estate  and  not  by  the  community. 

Svccimon  of  Ira  Smithy  107. 

8.  An  administrator  should  be  held  to  proof  of  due  diligence  in  the  collec- 
tion of  the  active  debts  of  the  succession.  He  cannot  be  relieved  of  re- 
sponsibility by  showing  that  he  offered  them  for  sale  at  public  auction  in 
a  lump,  and  could  not  get  a  bid.  Whittikam  v.  Stcain^  122. 

4.  In  contestations  concernmg  the  administration  of  successions,  the  Code 

gives  the  preference  to  creditors  over  fhosc  who  are  not  Art.  1039, 
1114.  Succession  of  Petit,  207. 

5.  A  s|>ecial  agent  or  attorney  in  fact  of  a  creditor  is  not  entitled  to  a  prefer- 

ence over  strangers.  J  bid. 

6.  The  State  Treasurer,  through  an  attorney  at  law,  took  a  rule  upon  the 

curator  to  file  his  account,  opposed  it  on  the  ground  that  the  curator 
never  deposited  the  funds  received  by  him,  in  bank,  as  required  by  the 
Act  of  1837,  prayed  twenty  per  cent,  damages  for  his  failure  to  do  so, 
and,-  representing  that  no  heirs  had  presented  themselves,  claimed  the 
succession  as  belonging  to  the  State.  Jleld:  That  the  proceeding  of  the 
State  Treasurer  was  not  warranted  by  law ;  that  the  26th  section  of  an 
Act  entitled  "  an  Act  relative  to  the  revenue  of  the  State,"  approved 
March  10th,  1845,  was  not  applicable  to  a  case  like  the  present,  but  had 
in  contemplation  the  collection  of  the  tax  of  ten  per  cent,  on  interest  in 
successions  falling  to  certain  non-residents. 

Succession  of  D^Aquith^  400. 

7.  Where  the  succession  is  not  accepted  purely  and  simply  by  the  heirSj  its 

liability  to  them  cannot  be  adjudged  without  its  being  legally  represent- 
ed in  the  suit  If  accepted  purely  and  simply,  such  liability  to  the  heirs 
Svould  be  extinguished  by  confusion.  Succession  of  Whitten,  417. 

8.  Defendant  sold  property  belonging  to  the  succession  of  his  brother,  and 

there  had  been  no  probate  proceedings,nor  judicial  order  of  sale — Held: 
That  this  was  an  interferance  with,  and  appropriation  of  the  estate  by 
defendant,  sufficient  to  charge  him  as  heir  of  his  brother,  under  Art 
693  of  the  Civil  Code.  Todd  v.  Place,  61 6^ 
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9.  A  Yacant  succession,  administered  by  a  curator,  is  liable  on  a  bail  bond 
subscribed  bj  the  deceased  intestate,  as  surety  for  the  appearance  of  a 
party  under  indictment,  though  not  forfeited  until  after  his  death. 

State  V.  Gallagher,  589. 

See  EzicuTOu  axd  AvmsiATtLxrom^Lan/iiar  r.  BUiihis^  96. 

SjoU  ▼.  Key,  218. 

Bjm  v.  ChamUUtj  876. 

Sacce»8ion  qfBaium,  412. 
See  ^iHova—SaocMHon  qfira  Stnith,  107. 
See  Action—  Ibid. 

GUUan  y.  Coa>,  600, 
See  Taxes  ahd  TAXknov—StttU  ▼.  PoydiHU*  i3W/*«,  165. 
See  Partition — GUmore  r.  M^rnard,  212. 
See  Wills  and  TitsTA.MSNTa— <i9tfcceMrtofi  of  Boone,  253. 

SUPREME  COURT. 

1.  It  is  an  extremely  delicate  matter  for  the  Supreme  Court  to  interfere  with 

the  discretionary  pdwers  of  the  inferior  tribunals. 

State  V.  the  Judge  of  the  Sixth  District^  14. 

2.  The  Supreme  Court  has  jurisdiction,  in  criminal  cases  of  questions  of  law 

alone.  State  v.  Muldoon,  24. 

3.  The  power  to  appoint  a  liquidating  commissioner  of  the  Orleans  Navigation 

Co.  was  given  by  the  Legislature  to  the  Court  in  which  the  suit  for  for- 
feiture of  its  charter  was  instituted  ;  the  power  to  fill  a  vacancy  in  the 
office  is  necessarily  implied  in  the  general  power  to  appoint  The  con- 
stitutional power  of  the  Supreme  Court  being  merely  appellate,  except 
in  certain  specified  cases,  it  is  disqualified  to  make  the  appointment  in 
question  even  if  the  Statute  were  silent. 

State  V.  Orleans  Navigation  Co.,  40. 

4.  The  bill  of  exceptions  stated  that  there  was  no  direct  proof  who  fired  the 

pistol,  or  who  killed  the  deceased.  Held:  This  submits  a  question'  of 
fact,  as  a  motion  for  the  reversal  of  a  verdict  and  judgment  in  a  criminal 
case,-  Ac,  and  it  is  not  within  the  cognizance  of  the  Supreme  Court 

State  v.  D'Angelo,  46. 

5.  The  Constitution  gives  to  the  Supreme  Court  jurisdiction  in  all  cases  in 

which  the  constitutionality  or  legality  of  any  tax  shall  be  in  contestation 
— ^but  the  court  has  no  jurisdiction  as  to  the  mode  of  procedure,  provided 
by  law  for  the  collection  of  taxeSj  except  where  the  amount  eilceeds 
three  hundred  dollars.-  Albert  v.  Brewer,  64. 

5.  No  appeal  can  be  taken  to  the  Supreme  Court  in  a  criminal  case,  until  the 

punishment  shall  have  attiiched,  or  shall  have  been  incurred,  by  sen- 
tence of  a  court  State  v.  Thomas  May,  69. 

6.  In  an  action  by  an  endorsee  against  the  maker  of  a  promissory  note  a 

judgment  by*default  was  confirmed  without  proof  of  the  signature  of  the 
maker,  and  the  endorser  who  was  payee.  Held:  That  the  proper  judg- 
ment is  one  remanding  the  cause  for  further  proceedings  and  not  one  of 
non-suit  Brown  v.  Thoma>s,  95. 

7;  The  accused  elected  to  be  tried  by  the  court  rather  than  by  a  jury,  on  a 
charge  of  selling  liquor  to  a  slave.  On  the  trial  the  prosecution  proved 
that  the  slave  entered  the  score  of  the  accused,  which  was  shut  behind 
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him ;  that  it  was  afterwards  opened,  when  the  slave  came  out  with  a  jug 
of  whiskey  in  his  hand.  The  accused  excepted  to  the  introduction  of 
the  evidence.  Held:  That  by  electing  to  be  tried  by  the  court,  the  ac- 
cused had  placed  it  out  of  his  power  to  present  this  question  to  the  Su- 
premo Court ;  it  could  have  been  presented  if  the  trial  had  been  by  jury, 
by  asking  instructions  of  the  court;  the  question  might  then  have  been 
brought  up  by  exception,  but  for  anything  that  appeared  direct  proof  o( 
the  sale  of  the  whiskey  by  the  accused,  might  have  been  made. 

StaU  V.  ForU,  106. 

8.  The  court  will  not,  where  it  can  be  avoided,  declare  an  act  of  a  sister  State 

unconstitutional.  Shelden  v.  Miller^  187. 

9.  Though  the  Supreme  Court,  with  the  view  of  relieving  litigants  from 

trouble  and  expense,  has  sanctioned  the  practice  of  omitting  in  the  trans- 
cript of  appeal  such  records  as  are  already  on  file,  and  is  willing,  with 
consent  of  parties,  to  consult  them,  it  will,  in  no  instance,  do  so,  unless 
the  record  shall  have  been  introduced  at  the  trial  in  the  court  of  the 
first  instance.  Bouguille  v.  Dede^  292. 

10.  The  circumstance  that  a  Judge  of  the  Supreme  Court  tried  a  case  as  Dis- 

trict Judge,  affords  no  grounds  to  object  to  his  trying  the  same  case 
in  his  capacity  as  appellate  Judge.  Edtcards  v.  Eu  Wife^  321. 

11.  When  a  judgment  has  been  rendered  by  the  Supreme  Court,  it  is  too  late 

to  plead  in  the  interval  between  the  day  on  which  it  was  rendered,  and 
that  on  which  it  becomes  6nal,  prescription  under  Art  902  C.  P. 

Stark  V.  Bvrh,  844. 

12.  The  Supreme  Court  will  not  grant  a  writ  of  certiorari,  when  the  amount 

in  dispute  is  below  its  jurisdiction. 

State  V.  Judge  of  the  Sixth  Judicial  District^  622, 

18.  The  Supreme  Court  derives  its  jurisdiction  from  the  Constitution,  which 
declares  it  to  be  appellate,  and  it  can  exercise  no  control  over  the  proceed- 
ings of  inferior  tribunals  in  causes  in  which  no  appeal  would  lie  to  it, 
and  can  only  interpose  its  authority  when  necessary  for  the  maintenance 
or  in  furtherance  of  its  appellate  jurisdiction.  Ibid, 

See  Mandamus. 

See  AvPKAh—ffaffffenberger  r.  Wild,  8. 

State  V.  Middoon,  24. 

State  ▼.  PraU,  15T. 
See  Practice,  Codi  or^Statfi  v.  Judge  qf  the  Sixth  DiaL  Court  <tf  H,  OrUanM^  14, 
See  Coffn— Gamble  v.  McClintock^  1«0. 
See  Salb  Svmcixi.— Shelden  y.  MiUeTy  187. 
See  Taxbs  and  Taxation— JVayor  qfBaycu  Sara  t.  Tooraen^  S06. 
See  Attosnkt— iS'ta(0  t.  Bedmtmd^  819. 

TAXES  AND  TAXATION. 

1.  The  Statute  of  1848  imposing  a  tax  on  the  keepers  of  coffee  houses  is 

not  illegal,  nor  was  it  repealed  by  the  78th  section  of  the  Statute  of 
March,  1860,  entitled  '*an  Act  to  provide  for  the  assessment  and  collec- 
tion of  taxes  in  this  State."  Albert  v.  Breicer,  64. 

2.  The  law  imposes  a  tax  of  ten  per  cent,  in  favor  of  the  State,  not  only  on 

property  falling  to  alien  heirs  who  are  non-residents,  but  also  on  pro- 
perty falling  to  citizens  of  Louisiana,  residing  abroad.    Successions  fall- 
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ing  to  non-resident  heirs,  who  are  citizens  of  uny  other  Stale  or  territory 
of  the  United  States,  than  the  State  of  Louisiana,  are  alone  exempted 
from  this  tax.  State  v.  Heirs  of  Poydras^  166. 

8.  The  7th  Section  of  the  Act  of  the  Legislature  of  the  13th  March,  1850,  in- 
corporating the  town  of  Bayou  Sara,  authorizes  the  imposition  of  one  tax 
upon  a  store  in  which  goods  are  retailed,  and  not  as  many  distinct  taxes 
as  there  are  distinct  kinds  of  goods  retailed  in  the  store. 

Mayor  qf  Bayou  Sara  v.  Tooraen^  206. 

4.  The  summary  mode  of  proceeding  against  delinquent  tax  payers  by  adver- 
tisement in  lieu  of  citation  as  provided  by  the  Act  of  1852,  No.  11,  Sec. 
35,  applies  only  to  the  collection  of  taxes  assessed  subsequent  to  the  Act. 

Botts  V.  City  of  New  Orleam,  233. 

6.  The  police  jury  of  the  parish  of  Tensas,  had  authority  under  the  Statute 
of  1852,  entitled  **an  Act  to  amend  an  Act  relative  to  the  building  of 
the  levees  in  the  parish  of  Tensas,  &c.,  &c.,  to  pass  an  ordinance  impos- 
ing an  annual  tax,  ad  valorem,  upon  all  the  taxable  lands  in  the  parish 
of  Tensas,  for  building  and  repairing  levees  on  the  Mississippi  river  in 
that  parish.     Slidell^  C.  J.,  Campbell^  J.,  and  Ogden^  J.,  concurring. 

Mason  v.  Police  Jury  of  Tensas,  868. 

6.  "Taxable  lands^^  comprise  buildings  on  lands,  so  as  to  authorize  the  build- 

ings to  be  estimated  in  making  an  assessment  for  taxation ;  for,  in  legal 
contemplation,  buildings  are  a  part  of  the  land.  Slidelly  C.  J.,  Camp- 
"bell,  J.,  and  Ogden,  J.,  concurring.  Ihid. 

7.  The    mere  fact  of  an  assessor  copying  his  assessment  roll  from  the  State 

assessment,  (there  being  no  application  for  correction  to  the  proper  offi- 
cers within  the  legal  delay,  and  it  being  admitted  that  the  estimation  was 
fair,)  does  not  make  the  assessment  inoperative.  Slidell,  C.  J.,  Camp- 
bell,  J.  and  Ogden,  J.  concurring.  Ibid, 

8.  The  general  authority  of  the  police  jury  to  assess  and  collect  an  ad  talo^ 

rem  tax  upon  all  taxable  lands  in  the  parish,  is  controlled  by  the  subse* 
quent  part  of  the  law  which  is  directory  to  the  assessor,  and  required 
him  to  describe  the  lands  comprised  in  his  roll  by  the  owner's  name,  and 
the  number  qf  acres  owned  by  each.  This  direction  can  only  apply  to 
tracts  of  land,  other  than  town  lots,  unless  those  lots  are  of  a  size  suffi- 
cient to  be  described  in  acres.     Buchanan ,  J.  dissenting.  Ibid, 

9.  Laws  which  give  to  municipal  or  other  corporations  the  right  of  taxation^ 

are,  pro  tanto,  a  delegation  of  sovereign  power,  and  should  be  construed 
with  strictness.     Buchanan ,  J.,  dissenting.  Ibid. 

10.  The  law  requires  the  assessor  of  the  levee  tax  to  make  the  assessment 

himself,  and  to  make  that  assessment  by  copying  from  the  State  assess- 
ment roll  is  illegal.     Voorhies,  J.,  dissenting.  Ibid, 

11.  The  Merchants'  and  Planters'  Insurance  Company,  (established  under  tho 

provisions  of  the  Act  of  1848,  for  the  organization  of  corporations  in  this 
State,)  having  become  insolvent,  was  by  judgment  of  court,  put  into 
liquidation  under  a  receiver.  Among  its  assets  were  a  number  of  notes 
drawn  by  sundry  persons ;  the  following  is  the  purport  of  one  of  them : 
**  Twelve  months  after  date,  (or  sooner  if  required  to  meet  assessments 
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TAXES  AND  TAXATION,  (continued), 

made  by  the  company,)  I  promise  to  pay  to  the  Merchants^  and  Planters' 
Insurance  Company,  or  order,  five  hundred  dollars  for  valae  received." 
The  receiver  brought  suit  on  these  notes.     Held: 

12.  1st  The  unmatured  notes  stood  as  security  for  the  performance  of  any 
contract  which  it  was  lawful  for  the  company  to  make,  and  which  had 
been  made  previous  to  the  expiration  of  one  year  from  the  date  of  the 
note.     Mcintosh  v.  Merchant^  &  Planters^  Insurance  Company^  403. 

13.  2d.     Although  .the  charter  says  that  the  notes  are  to  be  given  for  the 

security  of  those  who  shall  insure  previous  to  the  formation  of  the  per- 
manent fund — yet  where  it  is  al^o  stated  the  notes  are  only  to  be  held 
for  a  year,  and  the  notes  themselves  are  payable  in  a  year,  they  must  be 
considered  as  guarantee  notes,  liable  for  debts  created  before  the  forma- 
tion of  a  permanent  fund,  and  before  the  maturity  of  the  notes,  but  not 
after  their  maturity.  Ibid, 

14.  3d.  For  the  expenses  of  the  liquidation,  all  the  guarantee  notes  are  tiable 
pro  rata.  After  charging  these  expenses,  pro  rata,  upon  all  the  solvent 
notes,  the  residue  of  the  moneys  collected  upon  them  respectively,  should 
be  .treated  as  distinct  funds,  applicable  by  a  proper  classification  to  the 
particular  class  of  cUims  for  which  the  particular  note,  according  to  its 
date  and  the  date  of  its  maturity,  is  held  responsible.  If  any  of  the  ma- 
kers are  insolvent,  that  should  not  release  the  solvent  makers  from  lia- 
bility to  the  full  amount  of  their  notes.  Premiums  should  not  be  credit- 
ed on  any  note,  nor  any  thing  but  actual  cash  payment  made  in  fulfil- 
ment of  the  promise  contained  in  the  note.  A  maker  who  has  a  lawful 
claim  against  the  company,  should  not  be  allowed  to  offset  it,  but  only  to 
participate  in  the  dividend  upon  claims  of  its  class  as  any  other  creditor. 

Ibid. 
16.  The  State  claimed  taxes.    'The  tax  on  capital  was  disallowed ;  the  tax  on 
insurance  companies  was  allowed,  but  without  privilege.  Il>id. 

1 6.  One  clause  of  a  charter  should  not  be  construed  in  so  large  a  sense  as  to 

silence  other  clauses  where,  without  violence  to  the  language,  a  construc- 
tion can  be  given  which  will  make  all  harmonize.  Ibid, 

17.  An  agreement  on  the  part  of  the  makers  of  the  notes  to  continue  their  lia- 

bility for  a  longer  period  than  one  year  from  the  dates  of  the  notes,  must 
be  inferred  from  the  fact^  that  the  notes  were  found  among  the  papers  of 
the  company,  when  put  in  liquidation.     Buchanan,  J.,  dis.senting. 

Ibid, 

18.  From  the  terms  of  the  charter,  the  notes  constituted  the  assets — the  capi- 

tal of  the  company — "  for  the  security  of  those  who  should  insure  pre- 
vious to  the  formation  of  the  permanent  fund ;"  and  the  capital  could  not 
be  withdrawn  previous  to  the  happening  of  that  contingency — the  form- 
ation of  that  fund.        Voorhies,  J.,  dissenting.  Ibid. 

19.  By  the  Act  of  1850,  all  property  belonging  to  charitable  institutions  is  ex- 

empt from  taxation.  JV<??r  Orleans  v.  The  Poydras  Attylvm,  584. 

See  SrccFSSiox— .9?/^(V«WoM  qfDWqvin,  400. 

See  CojvSTiTCTios  a!»o  Coxstititiok al  'LAyf^MvnicipaUUf  Xo.  7\n>  r.  Wh4t^,  4-16. 

Li/nch  V.  Alf^aratuiria^  4W, 
CummingA  v.  Po.  Jmy  o/RapidtNij  508 
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TESTIMONY. 

See  Btidkhcb. 

TUTORS  AND  TUTORSHIP. 

1.  The  court  cannot  give  judgment,  discharging  the  obligors  of  a  tutor's 

bond  before  the  ward  attains  the  age  of  majority.  This  point  was  ruled 
in  Stafford  v.  Villain^  10th  La.  Rep.  829,  and  it  is  not  inconsistent  with 
the  provisions  of  Article  616  of  the  Code  of  Practice. 

Kellar  v,  RidgeUy^  43. 

2.  Article  856  of  the  Civil  Code  creates  a  prescription  of  four  years  commenc* 

ing  from  the  day  of  the  majority,  for  the  action  of  the  minor  against  bis 
tutor,  respecting  the  acts  of  his  tutorship.  Ihid, 

8.  Where  matters  of  mal-administration  are  urged  by  way  of  opposition  to  an 
account,  it  is  premature  to  institute  a  direct  action  on  the  same  matters 
before  the  decision  of  the  opposition.  Ibid, 

4.  A  tutor  who  permits  a  debt  due  to  his  ward  to  become  prescribed  is  per- 

sonally bound  for  it  Whltt'ikam  v.  Sicain,  122. 

5.  A  tutor  who  pays  a  debt  from  which  his  ward  has  been  relieved  by  pre< 

scrip  tion,  is  liable  to  the  ward  for  the  amount  so  paid.  J  hid. 

6.  The  fee  of  counsel  for  filing  the  account  of  the  tutor,  is  an  expense  charge- 

able to  the  minor,  under  Art.  352,  C.  C.  Ibid, 

7.  A  tutor  is  only  bound  to  act  with  reasonable  diligence  and  with  good  faith 

in  prosecuting  suits  for  his  minor.  And  where  he  employs  counsel,  ho 
will  not  be  bound,  although,  if  it  had  been  more  skillfully  prepared,  an 
opposition,  in  which  the  minor  was  interested,  would  have  resulted  more 
favorably  to  his  interest.  Tegart  v.  MeCahb,  259. 

8.  It  is  not  a  sufiScient  reason  for  imposing  upon  the  tutor  expenses  which 

appear  to  have  been  incurred  by  him  in  good  faith,  under  advice  of 
counsel,  that  they  did  not  result  to  the  benefit  of  the  minor.        Ibid. 

9.  The  widow  having  contracted  a  second  marriage,  without  being  continued 

in  the  tutorship  by  a  family  meeting,  the  tutorship  is  forfeited  and  she 
cannot  be  re-instated  as  natural  tutrix,  but  must  give  bond  as  dativo 
tutrix.  *  Succession  of  Pucky  S06, 

10.  The  grandfather  is  called  to  the  tutorship  of  his  grand  children,  upon  the 

death  of  their  parents,  in  preference  to  all  other  persons,  unless  the  sur- 
viving parent  shall,  by  will,  have  appointed  a  tutor  ;  the  causes  of  inca- 
pacity for,  and  exclusion  from  tutorship,  are  specifically  enumerated  ia 
Article  822,  823,  of  the  Civil  Code,  and  to  say  that  the  grandfather  can 
not  be  appointed  unless  a  resident,  would  be  to  extend  the  cause  of  inca- 
pacity for  and  exclusion  from  tutorship,  by  implication  beyond  those 
Articles,  which  cannot  be  done.  Dobb  v.  Massey^  354. 

11.  Where  the  parents  died  without  appointing  by  will,  a  tutor  to  their  chil- 

dren, and  the  grandfather  made  due  application  for  the  tutorship,  gave 
bond  and  took  the  oath  prescribed  by  law,  and  formally  declared  his  in<> 
tcntion  of  continuing  his  residence  in  New  Orleans,  where  it  was  stated 
he  then  resided,  although  he  was  but  a  short  time  previous  a  non-resi- 
dent Held :  That  the  District  Judge  erred  in  refusing  to  grant  him 
letters  of  tutorship.  Ibid, 
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12.  A  mother  who  contracts  another  marriage  without  causing  a  family 
meeting  to  be  conroked  previous  to  its  celebration,  to  deliberate  upon 
continuing  her  in  the  tutorship  of  children  by  a  former  marriage,  may 
be  deprived  of  the  tutorship.  Bayer  v.  Tawin,  491. 

18.  An  oath  is  required  to  be  taken  by  every  tutor  of  minors.     C.  C,  838. 

Ibid, 

14.  A  grandfather  applied  for  the  tutorship  of  his  grandchildren,  on  the  grounds 

that  their  mother  had  contracted  a  second  marriage,  without  having 
convoked  a  family  meeting  to  deliberate  on  continuing  her  in  the  tutor- 
ship, and  because  she  had  not  taken  the  oath  required  by  law.  The 
wife  insisted  that  she  was  not  bound  to  the  observance  of  these  rules, 
because  she  was  a  white  woman  and  her  first  marriage  had  been  to  a 
colored  man.  Reld :  That  the  marriage  for  this  cause  could  only  have 
been  impeached  under  Art.  115,  C.  C,  by  direct  action;  that  haying 
failed  to  impeach  it  during  marriage,  it  was  too  late  for  her  to  institute 
such  an  action,  and  that  she  could  not  be  allowed  to  plead  it  as  a  defence 
to  the  proceedings  for  tutorship.  On  a  rehearing — Held :  That  the 
court  could  not  appoint  the  grandfather  to  the  tutorship,  the  mother  be- 
ing alive,  without  the  recommendation  of  a  fiimily  meeting.         Ibid, 

15.  A  tutor  is  entitled  to  commissions  on  the  net  and  not  the  gross  amount  of 

the  proceeds  of  sales  of  crops  made  on  the  minors^  plantation,  under  Art 
C.  C.  842.  Sttceemon  of  Hargrote^  606. 

16.  The  vacancy  of  the  office  of  tutor,  by  death  or  amotion,  does  not  vacate 

that  of  under-tutor ;  on  the  contrary,  it  is  the  duty  of  the  under-tutor  in 
such  cases,  to  cause  another  tutor  to  be  appointed.     C.  0.  808. 

Succemon  of  Otusen  v.  Pa^frey^  660. 

17.  Where  there  are  several  minors  interested  in  a  petition,  there  should  be  a 

tutor  appointed  to  each.     0.  C.  1291.  Ibid. 

USURY. 
1.  A  sale  of  property,  for  a  fixed  price,  based  on  a  calculation  of  interest 
greater  than  that  allowed  by  law,  where  there  is  no  fraud  or  error,  will 
not  be  regarded  as  in  violation  of  the  usury  law. 

Mills  V.  Crocler,  834. 

USAGE. 

1.  By  the  usage  of  the  cotton  presses  in  New  Orleans,  the  destination  of  a 

lot  of  cotton  transferred  on  its  black  book,  cannot  be  changed  without 
the  copsent  of  the  transferree.  Hamilton  v.  Camybell^  681. 

WARRANTOR  AND  WARRANTY. 

1.  Plaintiff  in  a  petitory  action  cannot  recover  rents  from  a  warrantor  whom 

the  defendant  has  called  in  to  defend  the  suit. 

Steel  V.  Smith,  171. 

2.  Sale  of  land  from  F.  to  B.  in  which  it  was  stipulated  that  "  this  sale  is 

made  under  the  express  stipulation  and  condition  that  the  said  F.  shall 
not  be  bound  by  the  vendor^s  warranty  of  title ;  and  that  he  does  not 
guarantee  said  purchaser  against  the  existence  of  any  defects  of  title,  or 
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WARRANTOR  AND  WARRANTY,  {conlinued). 

incumbrances  whatever,  but  such  as  may  have  arisen  by  his  own  acts ; 
but  the  said  J.  F.  neyertheless  agrees,  in  case  the  purchaser  should  be 
evicted,  to  return  him  the  principal  of  the  consideration,  but  nothing 
more."  The  purchaser  alleged  disturbance  but  not  eviction,  and  it  was 
urged  by  the  plaintiffs  that  there  was  no  warrant  Against  any  thing  but 
autual  eviction.  By  the  Court:  We  understand  the  restrictive  words 
in  the  clause  of  non-warranty  to  be  "but  nothing  more,"  and  that  they 
have  relation  to  claims  which  the  vendee  might  have  beyond  the  restitu- 
tion of  the  price,  e.  g.  the  fruits  and  revenues,  the  costs  of  suit,  or  other 
damages  for  which  he  might  be  liable.  Agreements  which  parties  make 
for  themselves  in  derogation  of  the  general  law  should  be  construed 
strictly.  The  agreement  to  refund  in  case  of  eviction  added  nothing  to 
the  legal  objection,  nor  did  the  exclusion  of  warranty  preclude  the  legaj 
consequences  of  the  sale,  except  as  specially  provided  for,  and  it  is  no 
less  a  legal  consequence  of  the  sale  that  the  vendee  may  suspend  the 
price  in  case  of  disturbance,  than  that  the  vendor  shall  refund  it  in 
case  of  eviction.     C.  C.  2481,  2535.  Dujief  v.  Boykin,  295. 

8.  The  only  evidence  of  disturbance  was  the  admission  of  parties  that  a  suit 
was  instituted  by  defendants  against  W.  for  a  portion  of  the  land.  By 
the  Court :  We  think  that  to  avail  themselves  of  this  objection  oppo- 
nents should  have  proved  that^V.  claimed  to  hold  under  an  adverse  title 
having  its  origin  before  the  sale  from  F.  to  B.,  or  that  his  possession 
commenced  before  that  time.  That  the  warranty  should  have  existence, 
it  is  necessary  the  adverse  right  shall  have  existed  before  the  sale ;  and 
if  this  right  was  before  the  sale  an  imperfect  one,  and  afterwards  per- 
fected by  the  negligence  of  the  buyer,  he  has  no  claim  for  warranty. 
C.  C.  2478.  Xhid, 

WILLS  AND  TESTAMENTS. 

1.  A  judicial  admission  by  an  universal  legatee  can  in  no  manner  whatever 

affect  or  impair  any  rights  which  may  be  acquired  by  legacy  under  a 
particular  title.  Simonds  v.  Byrrie,  98. 

2.  Where  a  nuncupative  testament  by  public  act  does  not  mention  that  the 

three  witnesses  who  signed  it,  reside  in  the  parish  where  the  will  is  exe- 
cuted, parol  testimony  cannot  be  given  to  supply  the  omission. 

Swift  V.  Swift,  117. 
8.  Testatrix  commenced  the  dictation  of  her  will  to  one  of  the  subscribing 
witnesses,  and  in  the  presence  of  the  others,  from  a  paper  which  she 
had  caused  to  be  written,  and  which  she  held  in  her  hand ;  when  being 
interrupted  by  a  violent  fit  of  coughing,  and  the  testatrix  being  unable 
to  proceed  with  the  dictation,  she  handed  the  paper  to  the  w^itness  to 
whom  she  was  dictating,  requesting  him  to  consider  it  as  the  expression 
of  her  testamentary  disposition,  and  to  finish  the  copying  of  it  on  the 
gallery  of  the  house,  adjoining  to  and  communicating  with  the  room 
where  the  testatrix  was  lying.  While  the  witness  was  executing  this 
request,  by  finishing  the  copy  of  the  paper  handed  to  him,  the  other 
witnesses  were  on  the  same  gallery  where  he  was  writing,  but  not  in 
communication  with  the  writer.    After  the  copy  was  made,  it  was  ex- 
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amined  by  the  testatrix,  and  presented  by  her  to  the  witness,  with  the 
declaration  made  by  her  that  it  contained  her  last  will.  By  the  Court : 
Under  the  circuinstances,  we  consider  that  this  paper  was  written  (in 
the  words  of  the  second  paragraph  of  Article  1574)  out  of  the  presence 
of  the  witnesseij  with  the  exception  of  that  portion  which  (as  provided 
by  the  first  paragraph  of  the  same  article)  was  dictated  by  the  testa- 
trix in  their  presence.  Succession  of  Sarah  Buhanks,  147. 

4.  It  is  not  proper  to  go  into  an  inquiry,  at  the  time  of  probating  a  will, 

whether  the  testator  was  of  sound  and  disposing  mind  and  memory  at 
the  time  of  making  it  Ihid. 

5.  The  testimony  of  witnesses,  that  the  testator  told  them  that  the  will  was 

entirely  written  by  him,  is  not  sufficient  proof  of  an  olographic  testa- 
ment, to  authorize  its  probate.  IhicL 

6.  The  only  proof  admissible  of  olographic  testaments,  is  the  testimony  of 

two  witnesses,  that  they  recognize  the  hand  writing,  as  having  often 
seen  the  testator  write  and  sign,  during  his  lifetime.     C.  G.  1648. 

Ihid. 

7.  Although  under  Article  1584  of  the  Civil  Code,  women  cannot  be  sub- 

scribing witnesses  to  a  will,  yet  an  olographic  will  may  be  established 
upon  their  testimony,  if  in  other  respects  they  are  credible  and  compe- 
tent Ihid, 

8.  The  direction  of  the  testator  in  his  will,  that  his  property  should  be  di- 

vided in  kind  among  his  forced  heirs,  that  the  portion  going  to  his  grand- 
son should  be  paid  him  by  bis  co-heirs  in  money,  and  that  the  property 
contained  in  his  lot  be  transferred  to  them  in  proportion  to  the  amount 
they  contribute  to  its  purchase,  is  not  legally  binding. 

Succession  of  Boone^  258. 

9.  In  the  construction  of  wills  a  rule  of  primary  importance  is  that  the  in- 

tention of  the  testator  must  be  observed.  Armorer  v.  C7aM,  288. 

10.  A  legatee  who  voluntarily  executes  a  will,  will  not  be  permitted  to  change 

the  interpretation  which  his  execution  of  it  indicates.  Ihid, 

11.  Where  a  disposition  in  favor  of  a  legatee  is  made  in  error,  and  results 

from  the  testator's  ignorance  of  a  material  fact,  and  would,  if  carried 
into  effect,  defeat  his  manifest  intention,  it  will  not  be  enforced. 


Ihid, 


WITNESS. 


5ee  Etiokmck. 
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